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PREFACE TO THE THIRD EDITION 


THIS volume had all beer? set before the final draft of the present Proce- 
dure Code w as announced. Pending its enactment the publication of this work 
was held in abeyance, and when it was enacted, it bad to be practically 
re-written. The volume a& now issued has been divided into two parts — the- 
first dealing with the substantive law relating to mortgages and charges, and 
the second with the procedure applicable thereto. The latter was formerly 
enacted in the Transfer of Property Act, and therefore formed a necessary part 
of a professed commentary on that Act. But the transpositions of all such 
sections to the Code of Civil Procedure would have well justified their omission 
from the present work. But it would have at the same time made the work 
proportionately incomplete, since the procedure relating to mortgages is so 
intimately connected with their principles that the one cannot be wrested from 
the other. Moreover, it is one of the aims of these volumes to present a. 
complete survey of the subject apart from its treatment in the Act. These* 
sections disguised as rules, have, therefore, been again as fully annotated as if 
they had remained a part of the Transfer Act. 

Besides the new Code of Civil Procedure two other important enactments 
(the Limitation and the Begisbrafcion Acts) have been recently amended and re- 
enacted. The text has been throughout revised in the light of changes intro- 
duced by them. The legislation of these Acts has had the effect of settling 
many controversial points and thus superseding a quantity of case-law which 
teemed with them. It would have perhaps been simpler to eliminate from the 
text all such references, but such simplification would have been dearly bought, 
for nowhere else more than in the law relating to property are such references 
necessary, both for fche purpose of investigating title as for fche purpose of 
understanding the operation and effect of the rules which at any time define- 
and control fche transmission of property. 

The present work thus remains an unmutilated treatise presenting 
complete statement of the law of mortgages and charges, and though forming 
a volume of the commentary on the Law of Transfer, it will be found to have- 
assumed that garb merely for the sake of convenience and so as to serve fche 
double purpose of expounding the subject as well as the Acfe. 

The references to cases have been brought down to the end of March. 


PREFACE TO THE FOURTH EDITION 


Over three hundred pages have been added to this volume, which hae 
been otherwise throughout revised in the light of recent decisions available up 
to the latest date of publication. 

H. S. G. 

Is* June. 1915. 
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THE LAW OF TRANSFER 


By H. S. GOTTR, M.A., D.C.L., LL.D. 

Vol. I.— General Principles and Sale.— (Ready). 

Vol. II. — Mortgage and the Procedure relating thereto. — (Ready.) 
Vol. III.— Lease: Exchange: Gifts : Actionable claims: Together 
with a Supplementary chapter on Conveyancing with 
Forms : General Index of Cases and subject-matter 
of the three volumes.— (In the Press). 

Press Notices on the 4th Edition, Vol. I. 

Dr. G-our’s commentaries are nothing if not thorough and 
the appreciation which his commentaries on the Transfer of 
Property Act have received in the hands of practising lawyers 
in this country and of which the best practical demonstration 
is offered by a fourth edition being called for within the space 
of 14 years is quite commensurate with their merits. Of the 
volume under notice it need now only be said that it has been 
revised and brought up to date, and for convenience of use and 
reference, the texts of the Regulation of 1806, the Transfer of 
Property Act and 0. 34 of the Civil Procedure Code, a separate 
Table of Cases and Topical Index for the volume have been 
added, thus materially increasing its size. We are not sure the 
Regulation and O. 34 of the Civil Procedure Code would not 
have more suitably found a place in the second volume in which 
the portion of the Act dealing with mortgages will be dealt with, 
the present volume reaching only up to the end of the Chapter 
on Sales. This however is hardly a matter of any consequence. 
We feel sure after such examination of the volume as we have 
been able to make, that the position which the book has already 
secured in the estimation of lawyers will be fully maintained by 
the present edition. — 19 Calcutta Weehly Notes, p. XXI. 

By its exhaustive treatment of principles, by its careful 
statement of English law, and by its accurate summary of the 
case-law as it stands, Dr. G-our’s work on the Law of Transfer 
has made itself an indispensable item in every lawyer’s library in 
this country. It is hardly necessary for us therefore, to com- 
ment on its usefulness or its excellence. That the work should 
have run through four editions in the short space of thirteen 
years though the volumes have been growing in size and with it, 
naturally in price, is in itself an index of its wide popularity. 
Not that they are too highly priced : for a volume of 750 pages 
on a legal subject so ably dealt with, it could certainly not be 
said that Rs. 10 is too high a price. One great improvement in 
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this edition over the last is the topical index given at the end 
of the volume. The case-law has been brought thoroughly up 
to date and in some parts- the text too has been revised. Though 
there has been some increase in size as a result, there is no cor- 
responding rise in price and all those that register their orders 
now are given the privilege of getting the succeeding volumes 
also at the same price though changed conditions might require 
an alteration in the price. The present edition maintains to 
the full the finish and the get-up of the law. — 27 Madras Law 
Journal (Part I) pp. 166, 167. 

We cordially welcome this new, revised and enlarged edition 
of the first volume of Dr. Gour’s monumental work on the Law 
of Transfer in British India. The last edition was published 
seven years ago, and a new edition had long since been overdue. 
It would be a piece of supererogation on our part to dwell at any 
great length on a work so well-known and deservedly well-known 
to the profession. Suffice it to say that the volume under notice 
well sustains the claim of being a complete repertoire of all the 
living case-law, English and Indian, on the subject. The text 
has been again* revised and in parts enlarged and the cases 
brought down to the latest date of its publication. Several new 
features, which considerably enhance the value of the work for 
purposes of ready reference, have been introduced. The bare 
texts of the Regulation XVII of 1806, the Transfer of Property 
Act, and order XXXIV of the Code of Civil Procedure preface the 
commentary. And to make the volume self-contained, a separate 
Table of Cases and a Topical Index have been added to this 
Volume. These additions together with the added commentary 
of a hundred pages have somewhat enlarged the size of the book. 
With all these improvements the present edition will, we have 
no doubt, prove as useful and even indispensable, if not more, as 
any of its predecessors.— -12 Allahabad Law Journal , 212 , 213 . 

In its fourth edition, Dr. Gour’s treatise on the Law of 
Transfer is more of a new book than a new edition. The whole 
text has been subjected to a rigorous and thorough revision, 
which is accountable for an increase of nearly 100 pages in the 
size of this volume. The bare texts of Regulation XVII of 1806, 
the Transfer of Property Act, and Order XXXIV of the Civil 
Procedure Code of 1908 are prefixed to the volume for facility 
■of reference. The volume is made self-contained by the addi- 
tion of the table of cases and topical index. The overfull 
congeries of cases and the wealth of detail collected in the notes 
have earned for it the reputation of a never-failing book of 
reference. It is noteworthy for the encyclopaedic character of 
ijs contents. It is a monument of untiring industry . — Bombay 
La w Reporter. 
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CHAPTER IY. 


Op Mortgages op Immovable Property and Charges. 


“Mortgage,” 

“Mortgagor/’ 

“ Mortgagee,” 
“Mortgageraoney” 
and “ Mortgage, 
deed” defined. 


58. (a) A mortgage is the transfer of an interest in specific 
immovable property for the purpose of securing 
the payment of money advanced or to be 
advanced by way of loan, an existing or future 
debt, or the performance of an engagement 
which may give rise to a pecuniary liability. 

The transferor is called a mortgagor, the transferee a mort- 
gagee ; the principal money and interest of which payment is 
secured for the time being are called the mortgage-money, and 
the instrument (if any) by which the transfer is effected is called 
a mortgage-deed. 

(b) Where, without delivering possession of the mortgaged 
property, the mortgagor binds himself personally 
simple Mortgage, to pay the mortgage-money, and agrees, express- 
ly or impliedly, that, in the event of his failing 
to pay according to his contract, the mortgagee shall have a 
right to cause the mortgaged property to be *sold and the 
proceeds of sale to be applied, so far as may be necessary, in 
payment of the mortgage-money, the transaction is called a 
simple mortgage and the mortgagee a simple mortgagee. 

(c) Where the mortgagor ostensibly sells the 
mortgaged property — 

on condition that on default of payment of the mortgage- 
money on a certain date the sale shall become absolute, or 

on condition that on such payment being made the sale 
shall become void, 

or on condition that on such payment being made the buyer 
shall transfer the property to the seller, % 

the transaction is called a mortgage by conditional sale ant 
the mortgagee a mortgagee by conditional sale. 

G. TP— 98 


Mortgage by con 
ditional sale. 
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(d) Where the mortgagor delivers possession of the mort- 
gaged property to the mortgagee, and authorizes 
Mortgage Ctaary him to retain such possession until payment of 
the .mortgage-money, and to receive the rents 
and profits accruing from the property and to appropriate them 
in lieu of interest, or in payment of the mortgage-money, or 
partly in lieu of interest and partly in payment of the mortgage- 
money, the transaction is callgd an usufructuary mortgage and 
the mortgagee an usufructuary mortgagee. 


(«) Where the mortgagor binds himself to repay the mort- 
gage-money on a certain date, and transfers the 
gagef hsh M ° rt mortgaged property absolutely to the mortgagee, 
but subject to a proviso that he will re-transfer 
it to the mortgagor upon payment of the mortgage-money as 
agreed, the transaction is called an English mortgage. 

1139. Analogous Law. — This chapter consisting of sections 58 to 
104: deals with the mortgages and quasi- mortgages of immovable property, as 
sections 172 to 181 of the Indian Contract Act U) deal with the same subject 
in respect of movable property. In England mortgage of movable property is 
governed by the Bills of Sale Acts. This section enumerates the four kinds 
of pure mortgage ; the transactions resulting from the combinations of these 
are dealt with in section 98 where they are designated anomalous mortgages. 
The chapter treats only of mortgages of immovable property and charges. The 
Select Committee reported as to this as follows : — “ We have made it clear 
that the mortgages here dealt with are only mortgages of immovable property 
and. sub-mortgages. Mortgages of policies, ships, machinery, furniture, cattle 
and other movable property require to be separately treated/' P) The definition 
of “ mortgage ” in this section is not new. It is the codification of a recognised 
form of transfer and embodies what was also previously the law. (3) The 
same term is defined in the several Acts and Statutes. Thus in the Indian 
Stamp Act it is thus defined : — 

2. (17) * 1 2 Mortgage-deed ’ includes every instrument whereby, for the 

purpose of securing money advanced, or to be advanced, by way of loan, or an 
‘existing or future debt, or the performance of an engagement, one person 
transfers or creates, to or in favour of another, a right over or in respect of 
specified property/ 1 W 

1 140. This definition is obviously much wider than here enacted, inasmuch 
as it is not only applicable to any “ specified property/’ including even movable 
property here excluded, but it refers also to “the performance of an 
engagement”, generally, and not only those giving rise to a pecuniary liability. 


(1) Act IX of 1872. P.R. No. 17; Earn Narain v, Purtal 

(2) Sel. Com. Rep., dated 2nd Feb. (1866), P.R., No. 20; Mohamudjin v. Jai 

1878, para. 17. Earn (1878), P.R., No. 74. 

(3) Balshet v. Jjaonao, I.L.R. 26 Bom,, (4) S. 13, Indian Stamp Act (I of 

S k 39): D S al Vl Bam rl Kol P a < 18 6 4 >- 1879), now s. 2 (17), Indian Stamp Aot (II of 

W.R., 325 ; Kureem V. Vmmee (1866), 1899). ■ 

ft ?■ J : cM- £ * n wm m && * * 
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Again, while in the Stamp Act a mortgage includes every instrument, it is here 
a transfer in the sense before defined (§ 176). The two definitions are thus 
materially different, and while the one in the Stamp Act must alone be referred 
to for the purpose of ascertaining the stamp, this definition alone should be 
the guide for ascertaining the nature of a transfer and the incidents to which it 
may be subject . W Thus an instrument evidencing an agreement to secure the 
repayment of a loan of a certain sum of money with interest for which a 
certain promissory note payable on demand was given as a collateral security 
is a mortgage within^ the meaning of the Indian Stamp Act, though it is not 
so within the meaning of the definition here enacted/ 1 2 ) So again the term 
“ mortgagee ” as used in section 24 proviso of the Indian Stamp Act would 
include also his assignees, as it is not qualified by prefixing the word “ original” 
so as to exclude his assignees/ 3 ) 


1141. In the Code Napolean, mortgage is defined to be “ a real right over 
immovables charged with the acquittance of an obligation.” “ It is in its nature 
indivisible, and subsists in entirety over all the immovables affected by it, 
over each and over every portion of such immovables. It pursues them into 
whatever hands they may pass.’/ 4 ) Mortgages in the Code Napolean are classified 
into either legal, judicial or conventional/ 5 ! Legal mortgage is that resulting 
from the law. Judicial mortgage is the result of judgments or judicial acts', 
whilst conventional mortgage is defined to ba that which depends on covenants, 
and on the external form of acts and contracts/ 6 7 * ! In this sense the Act deals 
only with the first and third, the former, being designated “ charges %f and the 
latter alone being mortgages in the limited sense in which the term is defined in 
the Act. ' '-iv 


1 142. The Act deals with the last form of consensual securities which are 
“ mortgages ” properly so called, the other two forms creating a “charge” which, 
though also a cognate form of the security, has been differently classified and 
separately treated in the Act. This distinction has, however, been obliterated 
in the Conveyancing Act, 1881, in which the significance of the term is thus 
expressed: “In this Act mortgage includes any charge on any property for 
securing money or money’s worth.” CO A similar comprehensive definition is 
given in the Trustees’ and Mortgagees’ Powers Act, w and a much more 
elaborate definition of the term finds place in the English Stamp Act of 
1891/ 9 1 These and other similar definitions/ 10 ! however, afford no instructive 


(1) Bmp. v. Debendra , I.L.B. 27 Gal., 587. 

(2) Ibid f 

(3) Reference under the Stamp Act , 5 Bom. 
L.Rm 523. 

(4) Art, 2114. 

(5) Art. 2116. 

(6) Art. 2117. 

(7) S. 2 (vi). 

(S) S, 1, Act XXVIII of 1866. 

(9) S. 86. ' 

(10) B . (f of “Pledge” in s, 172, Indian Con- 
tract Act (IX of 1872) ; ss. 25, 22 and 23 Viot. 
o. 35, s. 2, Fisher’s Mortgage (6th Ed). 
mortgage is a form of seourity created by con- 
tract, conferring an interest in property, de- 
feasible (le., annullable) upon performing 
the condition of paying a given sum of money 
with or without interest, or of- performing 


some other condition.” In Robbia’s Mort- 
gage, p. 6, the definition embraces a contrac- 
tual security “effeoted by means of an actual 
or executory conveyance of real or personal 
property, "which is again too wide in view of 
the definition here enacted. Lindley M.R. 
defined the term in Santley v. Urede [1899] 
2 Oh. 474 in the following words. “A mort- 
gage is a conveyance of property as a security 
for the payment of a debt or the discharge of 
some other obligation, and the security is 
redeemable ou such payment or discharge.” 
In the New York Code it is defiuod to be “a 
contract by which specific property is hypo- 
thecated for the performance of an act, 
without the necessity of a change of posses- 
sion.” (S. - 1608). ’ i SifiliS 
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analogy except; for the purpose of distinguishing cases decided with reference 
to them. 

1148. One distinction worthy of note in these definitions is that while 
the term “ mortgage ” in the English law has assumed a technical import and 
usually implies a debt, and therefore a personal promise to pay, W such is by 
no means the invariable feature of every mortgage here defined. 

The distinction between a “ mortgage ” and a “ charge ” defined in section 
100 has been for the first time made by the Act, the two terms having been 
before used interchangeably. W 

1 144. The Act recognizes four principal forms of mortgages. In the 

English common law only two forms of landed security were 
Common Law recognized, viz., (1) vivum vadium , and (2) mortuum vadium 

mortgages, which bear some analogy to the modern “ usufructuary 

mortgage ” and “mortgage by conditional sale.” These mortgages have now 
fallen into disuse, the only form now surviving is that here designated the 
“ English mortgage.” A mortgage by conditional sale is not regarded there as a 
mortgage at all, but rather as a conditional purchase in which the transferor is 
strictly kept to his contract which is regarded as defeasible, creating only a 
right of repurchase in accordance with the condition, giving no right of redemp- 
tion.! 3 ) Another form of mortgage, called the “ Welsh mortgage ” which in 
its incidence resembles the mortuum vadium , and its Indian analogue, the 
“ usufructuary mortgage,” still exists, though it is by no means the prevailing 
form in use. 

1145 , A form of security at onetime extensively in use, but now seldom 
adopted except by tenants for life, ® and some insurance companies, is that by 
“annuity deeds” in which repayment takes the form of an annuity or rentcbarge 
arising out of the property mortgaged, with the power of repurchase at a specified 
price.® This form of mortgage was invented to evade the Usury laws, since the 
lender having no means of compelling the repayment of the money lent, was pot 
subject to the heavy penalty imposed by the Statute upon usurious dealing, ® 
But the very circumstance which gave birth to this contrivance gradually 
hastened its doom. U) The trend of modern decisions is to presume against the 
relationship of debtor and creditor as arising from the mere grant of an annuity, 
unless an intention to the contrary is perfectly clear. ® 

1 148 , Another form of mortgage, popular amongst and resorted to by the 
mercantile community is that designated the “equitable mortgage.” But this 
form has but a limited local application in this country.® 


(1) King v. King , 3 P. Was. 358 ; Bodges 
v. Croydon, Comal Co., 3 Beav. 86 ; Tates v. 
Baste, 4 Q. B., 182. 

(3) Bobb. 19, Sunning v. Burning, 1 L.J., 

Ch m 6 R „ sen ,oo 

W Bulwer v. Aslky, 1 Ch., 422, 

(5) Lor.ami v. Scav;en, 1 Ves. (8.), 404 ; 
Flayer v. Sherard, Arab., 18. 

(6) Per Bacon, V.C., in Preston v. Neele , 


ed in Preston v. Neele, 


v. 280 , 

. Vv 12 7£ 


The annuity bad to be registered by the 
Annuity Act, 33 Geo., Ill, 0 . HI. An 
annuity must now be registered (18 & 19 
Viet., c. 15, s. 12 ; 42 & 48 Viet., c. 78, 

* s. 475), As to effect of omission to register, 
Greaves v, Tofield , 14 Oh. D., 563. 

<8) Preston v, Neele, 12 Oh. D,, 780 ( 770 ) ; 
Knox v. Turner, L.R., 9 Eq., 155 O A.L.R,, 
5 Ch., 515. The remedies for recovery of 
annuities charged on land are now codified 
by the Conveyancing Act (44 & 45 Viet*, 
c. 41), s. 44. ' 

(9) Bee s. 59 comm. 
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1 147 . “ Tbo oldest form of the contract of pledge,” says Saunders, was 

that of mancipatio or absolute sale of the thing subject to a 
^Chr1?Law contract of fiducia or agreement for redemption. There 

were so many things to which mancipatio was considered 
inapplicable that the more simple contract of pignits quite superseded this 
mancipatio contracta fiducia. A further simplification of the contract of 
pledge was the hypotheca , in which the thing pledged remained with the pledgor. 
The mancipatio, it may be observed, transferred both the property and 
possession of the thing pledged; pignus gave the possession to the creditor, 
but left the property in the thing with the debtor. The creditor had 
the right (i) of selling or pledging the thing pledged ; (ii) of satisfying his 
own claim before that of any one else out of the proceeds of the sale or of the 
money obtained by pledging the thing ; (iii) of having himself constituted 
owner of the thing if no purchaser could be found for it. The creditor could 
not be deprived even by agreement of his power of sale. Justinian enacted 
that unless the parties otherwise agreed, the sale should take place not sooner 
than two years after notice to pay, and in two years more, if no purchaser 
could be found, the creditor could be declared the owner; (nr) of bringing a 
real action (termed the actio quasi serviana) against any third person who 
unlawfully detained the thing pledged to him, or if he had only a hypotheca 


1 1| mu | 


i mu ip 


against the borrower to put him in possession of the thing pledged. If the 
same thing was pledged to different creditors, the one to whom it was first 
pledged had generally a preference, prior tempore potior jure. But hypothecs, 
which were created by an instrument signed by three substantial witnesses, 
had a preference over others by a Constitution of Leo. Gaius speaks of an 
older form of pledge, the contractus fiducia , by which the full property in the 
thing pledged was made over to the creditor by mancipatio or in jure cessio, the 
debtor being entitled to a reconveyance if he paid the debt ; but this was 
obsolete in the time of Justinian. A thing subjected to successive hypothecs 
belonged to the person in whose favour the first hypotheca was constituted. If. 
therefore, a creditor, whose hypotheca was subsequently brought the actio quasi 
serviana against a creditor whose hypotheca was prior, he would be repelled 
by an exception. Even a creditor having a pignus. i.e., having been put in 
possession, was postponed to a prior creditor who bad only a hypotheca 
Similar rules have been laid down by both ancient Hindu* 1 ) and Moham- 
medan^ 2 ) law givers, but since the passing of this Act these have ceased to 
possess any but historical interest to the practitioner and the public. 

1148 . The object of the Legislature in codifying the law relating to 
mortgages was stated by the late Sir Griffith Evans (then 
PW Law la ° ¥'*' -E* vans ) 1Q fc k Q following words : “ Mortgages,” he said, 
“ were legislated for in Bengal as early as 1798, but, as the 
old regulations gave a somewhat cumbrous and unsatisfactory procedure, and 
did not cover every class of mortgage, money-lenders had resorted to a simple 
mortgage-bond consisting of a covenant to pay and a pledge of the property. 
This form of mortgage never having been legislated for, there was no protection 
to the debtor. The practice was for the creditor to get a money -decree, and 
sell up the mortgaged property without allowing any time for redemption. 
The sale being an ordinary execution-sale of the right, title and interest of the 
debtor, whatever it might be, it was usual, when the same property was 


(1) See Sir H. Maine’s “Village Comi 

■ ies,” p. 45 ; Colebrooke’s Digest, VoL 
W. Stwnge’a Hindu law. 


S (2) Hedaya. Vol. IV ; Baillie on the Moham- 
medan Law of Sale, pp, 301, 302 ; Ameer 
Aii } s Mokamm^aan Law. 
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pledged to different creditors indifferent mortgage-bonds, for each creditor to 
hold a separata sale and leave the purchaser to fight out in Court the question 
of what they had bought under their respective sales. There being no 
machinery for bringing together into one suit the various incumbrancers on 
the property, endless confusion had been the result, and the decision of the 
Courts upon the almost insoluble problems arising from this state of things 
had been numerous and contradictory. The result was that the mortgaged 
property could not fetch anything like its value. The debtor was ruined, the 
honest respectable money-lender discouraged, and a vast amount of gambling 
and speculative litigation fostered. It has been the object of this chapter to 
remedy these and other similar evils.”! 1 2 ) It may be added that the object 
was also further to settle authoritatively the many controversial points ancl 
conflicting rulings of the several High Courts (§ §1151, 1152). 

1 149. Principle. — The law of mortgage has its foundation in the desire 
of the creditor to secure himself against the loss of his money owing to the 
death, failure or vagary of his debtor. Mortgages were quits common in early 
Borne, the earliest form of security known to them being the Mancipatio (§1147). 
This closely corresponded to our modem mortgage by conditional sale. For as in 
the one so in the other, the debtor transferred the ownership of his property as 
security to his creditor, the latter agreeing to restore it to the former upon 
fulfilment of the obligation. The principles found underlying the various forms 
of securities are closely associated with their historical evolution and will be 
unravelled in the ensuing discussion to which reference should be made for more 
particular information. 

1 1 50. Meaning of Words.— The definition of “ mortgage ” M adopted 
in this section is thus justified bv the Indian Law nnmmiactirmAra in f.kon. 


is one which seems to us to rest on an assumption that a tr< 
of necessity, extend to the whole property or interest of the 
in the subject-matter of the transaction. We, considering 
generally divisible, have regarded the term transfer ’ as properly 
to any interest carved out of the aggregate called ‘ownership, 
consistent with the English Law. ‘A security / says Mr. Fisher in i 
Mortgages, ^is a redeemable estate or right which one parson has in tl 
of another. . The definition here given may be compared with the c 
&ud its inflexions as given in the English Conveyancing Act 
which is as follows: — 'Mortgage includes any charge on any p 
securing money, or money’s worth; and mortgage-money means 
money’s worth secured by a mortage ; and the mortgagor includes 
from time to time deriving title under the original mortgagor, or 
redeem a mortgage, according to his estate, interest, or right, in the 
property ; and mortgagee includes any person from time to fci 
or igi Q a! mortgagee ; and mortgagee in possession is, 
of this Act, a mortgagee who, .in right of the mortgage, Las enfc 
m possession of the mortgaged property. ’ ” (3) 

“ A mortgage is the transfer of an interest , ” i.e., the act of 
interest in certa in property. The instrument by which the conv< 

(1) Proceedings of the Legislative Council, 238. 

Gazette of India. 

(2) Naib Bam v. Shib Dai , 5 AH., 


Report j 
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is not a mortgage, though it is the mortgage-deed, which, however, is a mortgage 
under the Indian Stamp Act (§ 1139). It is perhaps not quite accurate to 
describe a mortgage as a transfer of an interest in immovable property, for if it 
be a transfer in favour of the mortgagee, the property would have to be on 
redemption, reconveyed to the mortgagor in the same way as the latter 
had conveyed it to the mortgagee. On the other hand, it cannot be 

described as a temporary transfer, as was done in a ease, (2 ) Jt is really the 
creation of an interest in property defeasible upon performance of the 
condition which formed its consideration. " In specific immovable property : ” 
The word specific ” might mean “ specifically described ” or that the property 
mortgaged is certain , It however does not merely mean that the property 
mortgaged should be tangible.! 1 2 3 ) The term is used in the same sense in the 
Dekkan Agriculturists’ Belief Aet.( 4 ) 

Immovable property ” is defined or described in section 3, (§§ 61-72), 
“ charges ” in section 100. “ Payment of money advanced , ” &c., may all be 

summed up in the words of the English Act “ money or money’s worth.” (5) 

“ Engagement ” is not defined either in this or the Contract Act, but it 
clearly means a contract as defined in section 2 of the Indian Contract Act. 
Thus, where the object of the mortgage was to secure delivery by the 
mortgagors of a certain quantity of indigo on a certain day, and the parties had 
assessed the amount of the pecuniary liability which might arise in 
anticipation of a breach, the mortgage was held to be valid, being for the 
purpose of securing the “ performance of an engagement ” as provided by 
the definition. ( Q ) “ Which may give rise to a pecuniary liability ; ” and which 

distinguishes engagements such as only give rise to special or moral obligations. 
Agreements which are legally enforceable and the non-performance of which 
creates a pecuniary liability, e.g., to pay damages are designated “contracts” 
to contradistinguish them from agreements which are destitute of legal 
sanction. “ Pecuniary liability ” implies legal obligation to pay damages 
whether liquidated or not. ;7 ) 

“ The principal money and interest." — It seems that in defining mortgage- 
money the“ performance of an engagement ” has been overlooked. In the case 
of such mortgages it is obvious that what is secured is not the payment of 

principal money and interest,” but the performance of an engagement. No 
doubt the engagement “ may give rise to a pecuniary liability,” and the 
mortgagee may thus indirectly secure the payment of this liability, but this is 
0 not the primary object of the mortgage. 

The meanings of other terms used in this section will be found set out in 
the sequel. 

1151. Historical Betrospect.-— The main points of divergence between 
the old and present law, being useful not only in determining questions 

(1) S. 17 (6), Indian Registration Act ; (Act kar v. Ganesh Prasad, I. L. R., 29 All,, 

XVI of 1908, re-enacting Act III of 1877). 385, F.B. 

(2) Taraehand v, Jaikisan . 3 C.P.L.E., (4) Bom. Act XVII of 1879, s. 22; 

154:. Balshet v. Krishna, I. L. R., 26 Bom. 33 

(3) The contrary view taken in Matadin (39). 

v. Kazim Husain , I.L R. t 13 AIL, 432, F.B., (5) Conveyancing Act, 1881 ; (44 & 45 

held ascendancy in that Court for many Vic,, Oh. 41), 2 (vi). 

years, but it was incompatible with the (6) Macnaghten's Mort. (7th Ed.), 654. 

current of decisions of the other Courts, {7} Ci. Naih Bam v. Shib Bat, I. L, R. } 

and has been since overruled ; Bam Shan- 5 All., 238. 
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arising under mortgages executed prior to the passing of the Act, but also 
for the purpose of determining how far the Act has overruled the large 
number of cases decided under the older ordinances, they may be briefly 
recapitulated here. Prior to the legislative enactment of 1798, in Bengal and 
the United Provinces, and for a long time subsequently in the other Provinces, 
the law administered was according to the personal laws of the Hindus and 
Mahometans. These laws recognized no distinction between mortgages of 
land and pledges of movable property. ® In both, the pledge might be for a 
period specified or not, and either usufructuary or simple possession was 
considered essential to its validity, (2) but it was by no means the invariable 


rule. When no date was fixed by the parties for redemption, the mortgagor 
could redeem it at any distance of time, from the mortgagee who acquired no 
title as against him by prescription or possession, however long. The Hindu 
mortgagor after he had once mortgaged the property, could not again mortgage 
it to another, the penalty for such conduct being that meted out to a criminal, 
the mortgagor being deemed worthy of “ whipping ” “ punishment for theft, ” 
“ punishment as a robber, ” and even death. Under the Mahomedan law, taking 
of interest was forbidden, but the property pledged was always presumed to be 
in value equivalent to the debt due.® The Mahomedan law did not penalize the 
mortgagor for his severance of the mortgaged property, but the purchaser 
could be 'compelled to redeem the property. It appears that under both systems 
the three forms of mortgages commonly in vogue, were : (i) mortgage by 
conditional sale, (iij simple mortgage, (iii) usufructary mortgage. Composite 
forms of mortgages, composed of the combinations of these simple forms, were 
also frequent. In England too the primitive forms of mortgages were : 
(i) vivum vadium or an absolute conveyance of land by the debtor to his creditor, 
to be held by him until he was repaid principal and interest out of the rents 
and profits, (ii) mortuum vadium a feoffment of land by a debtor to his creditor, 
to be held by him until payment, the creditor being in the meantime entitled to 
its usufruct, (iii) Welsh mortgage, a conveyance similar to the last redeemable 
at any time, the creditor being entitled to the usufruct in lieu of interest. 

The salient features of the Hindu and Mahomedan mortgages have been 
thus described by Sir Charles Turner® — “ The form of Hindu mortgage under 
the names of Katkabala , Muddatah iyam, and Gahan lahan obtains commonly 
throughout British India, though its incidents mky vary. It is generally, 
though not universally, accompanied by the delivery of possession to the 
mortgagee with permission to enjoy the usufruct either in lieu or part payment 
of the interest. Although there is no precise form of words necessary to 
constitute such a mortgage, it ordinarily differs from the bye-ul-ivufa of the 
Mohammedans in this, that, in the Hindu form there is a preliminary mortgage 
with a condition for future sale, while in the Mahomedan form there is at once 
an absolute sale, with a counter-agreement for re-sale which may be contained 
in the original sale- deed, or in a separate contemporaneous instrument. ? *Tbe 
origin and nature of this form of mortgage among the Mohammedans is explained 
in Baillie’s Mohammedan Law of Sale.® It was introduced or adopted in order 
to defeat the precept of the Mahommedan law prohibiting usury. The lender 
by stipulating for the usufruct, or for the payment of a price on the re-sale 


(1) Cole, Big. Yol. 1, Oh. 3, Tit. 
“Pteage;" Maim. Cip VII, ss, 143-145 ; 
Maonaghteo’s Moh. Law, p, 74. 

(2) Bae Lakshmandas v. Dasrat, I.L.R., 6 
Bam. 168 FvB. ; Sobhag&hand v. Bhaichand , 
LL.Bm 6 Bom, 490, F.B., reviewing md 


commenting on all the previous oases. 

(3) Maonaghten’s Moh. Law, 74. 

(4) Bamasany, Samiappanmiakan. LL V E, 

4 Mad. 1791183). ' 

(5) P. 301. 
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higher than be paid, secured the same advantage as would have accrued to him 
from placing his money at interest, while the transaction in form did not violate 
the law. ” 


1152. Prior to the passing of the Bengal Regulation XVII of 1806, <U 
Mortgages before a mortgage by conditional sale executed itself on breach of 
and under Reg. COQ dition, and the transaction was closed and became one 
XVII of 1806. oi absolute sale without any further act of the parties and 

intervention of the Court. The Regulation of 1806 laid 
down certain rules and formulae which the mortgagee had to follow before he 
could convert his conditional sale into an absolute one. Similar practice found- 
ed on the English Courts of Equity was introduced in the Madras Presidency 
in 1858, (to and in Bombay in 1864 .( 3 ) . But this practice was condemned by the 
Privy Council in two successive cases, in which it was held that the practice of 
allowing time for redemption in England was based upon the fiction that the time 
stipulated for repayment was not of the essence of the contract, and that such a 
doctrine was unknown to the ancient law of India. ( 1 2 3 4 5 ) These cases although 
followed in Madras W were not, however, followed in Bombay.! 6 ) 

The four classes of mortgage expressly defined in this section do not 
exhaust all possible kinds of mortgages, for section 98 provides for what are 
called anomalous mortgages which do not fail under any of the four principal 
classes.' 7 ) 


1153. Characteristics of a Mortgage.— A mortgage may be briefly 
defined to be a debt secured on land or other property, In commenting upon 
the definition given in the section, Mahmood; J., observed : “Mortgage as 
understood in this country, cannot be better defined than by the definition 
adopted by the Legislature in section 58 of the Transfer of Property Act. That 
definition has not in any way altered the law ; but, on the contrary, has only 
formulated in clear language the notions of mortgage as understood by all the 
writers of text books on Indian mortgages.”! 8 ) According to this definition, 
mortgage is the transfer of an interest in the property, or in other words, the 
right transferred to the creditor is a real right available against the whole world. 
By mortgage the legal ownership is vested in the creditor, only the equitable or 
effective actual ownership remaining with debtor. The interest transferred 
depends upon the conditions of the mortgage. In a mortgage by conditional 
sale and the English mortgage, it is the actual ownership that is transferred, the 
transfer being subject, however, to a condition. In a simple mortgage the 
interest conveyed is the light to cause the property to be sold. This right comes 
into existence when the actual sale takes place by virtue thereof, at the time 
when the mortgage is made, and not because it subsists in the property ever 
afterwards so long as the mortgage-money remains unpaid and it limits the 
interests of the mortgagor as they were at the time of the mortgage. Juris- 
prudence recognizes this right as one of the various species of jura in re aliena , 
or estates carved out of the full ownership of the property. It may happen that 

(1) Printed in exten so at the beginning of 26; Bamasami v. Samiyapvatiayakan , I.L, 

Yol. I, R.. 4 Mad., 179; followed in Venkatasubbayya 

(2) Narraina v, Ponniah (1858), Mad. S D. v. Venkayya , I.L R., 15 Mad., 130. 

A., 142. (6) Bapuji Apaji v. Senavaraji, I.L.R., 2 

(3) Bamji v. Chinta, 1 B.H.C.R. 199. Bom., 230. 

(4-) Pattambhiramier v t Vencatarow, 13 M.I, (7) Per Ranade, in Datto Dhundeshva v. 
A., 560 ; 7 B.L.R., 136 ; affirmedin Thimbu- Vithu, I.L.R., 20 Bom . 408 (417). 

sawmy v. Bossain Roiothen^ I.L.R., 1 Mad. (8) Gopalv . Parsotam , I.L.R., 5 All,, 121 
1P.O. (187), F.B. 

(5) Bapirazuv, Kamaram, I.L.R., 3 Mad., 
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the right, though not apparently, is in reality tantamount to absolute transfer. 
For instance, when land of the value of Rs. 100 is pledged by hypothecation in 
lieu of a debt amounting to Rs, 101, the mortgagor is simply a nominal owner, 
and his nuda proprietas is worth less than zero.(D “ The right of sale ” says 
Holland, “ is one of the component rights of ownership, and may be parted with 
separately, in order thus to add security to a personal obligation. When so 
parted with, it is a right of pledge, which may be defined as a right in rem 
realizable by sale, given to a creditor by way of accessory security to a right in 
personam . The objects aimed at by a pledge are, on the one hand, to give the 
creditor a security on the value of which he can rely, which he can readily 
turn into money, and which he can follow even in the hands of third parties, 
on the other hand, to leave the enjoyment of the thing in the meantime to its 
owner, and to give him every facility for disincumbering it when the debt for 
which it is security shall have been paid.”( 2 ) In a usufructuary mortgage 
the transfer made is of the right of possession and enjoyment of the usufruct. (3) 
In all mortgages then there is (i) a transfer of an interest, (§§ 1155-1171), 
(ii) in specific immovable property, (§§ 1172-1184), (iii) as security for the 
repayment of the loaa (§§ 1185-1195). These being the requirements of valid 
mortgage, any transfer which falls short of them, is not a mortgage in law. 

1154. This raises the question whether a mortgage-debt is movable or 

immovable property. The question is one upon which the 
High Courts are by no means agreed (§ 64). But having 
regard to the definition here enacted, it cannot be main- 
tained that the transfer of an interest in specific immovable 
property “ is not a benefit to arise out of land ” within the 
meaning of the General Clauses Aet( 4 ) (§ 1150). 

1155. Mortgage is a Transfer of an Interest— The first essential 
requirement of a mortgage is that there should be a transfer of an interest , and 
in this respect it differs from a charge, in which, though immovable property 
is made a security for the payment of money, it does not imply the transfer of any 
interest therein. This difference is material since while the transfer of an interest 
creates a right in rem which is available against all subsequent transferees 
irrespective of notice, a plea of purchase without notice is a good defence against 
a prior claimant who has merely a charge falling short of an interest in 
property,* 5 ) The distinction between a charge and a mortgage as here defined 
is otherwise not material, and when it is material, it is not easily perceptible.* 6 ) 
The word transfer ” must be understood to have been used in its most 
generic sense, as comprehending all the species of contract which pass real 
rights in property from one person to another * 7 ) (§ 1150). The transfer by 
mortgage is a conditional transfer defeasible upon the fulfilment of the condition 
or engagement which forms its consideration. Whether the mortgagor actually 
transfers an interest in his property in favour of his creditor is, of course, always 
the question of construction and intention. Such intention may be presumed 


Is mortgage-debt 
moYafolejproperty ? 


(1) Per Mahmood, J.,m Qopal v. Par sot am, 
I.L.R., 5 All., 121 (138), F.B, 

(2) Jurisprudence, 152. 

(8) v, Nauhat Singh , I. L. R., 5 

Alt , 553. 

(4}S. 8 (25), iei 'feof 1897. 

(5) Kkhan Lalv. Ganga Bam, L L. R. 13 
All., 28; see s, IQ0 post comm 


appreciated by an English lawyer, but the 
charge in English law is a different thing to 
the charge defined in s. 100, between which 
and mortgage the distinction is “ somewhat 
obliterated.” Dalip Singh v. Bahadur Bam 
I. Ii. R. 34 All. 446 (447) ; Kemchand vl 
Malloo , 10 N.L.R. 81 ; See s, 100, comm, 

, ^ (7) S, 5 ; Gopal v. Parsotam, I. L. JR. r ' 

(6) Gobinda v. Dwarlca.,1. It, R„ 85 Oil., All., 121 (137), B\ B. ; Kiskan Lai v. Gaum. 
837 (843) in which it ia said that tbs distinc- ram, I, L. R„ 13 All., 28 (38). ^ 

tion between a mortgage and |*gbaxge is keenly 
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from the use of apt expressions such as rehan , kifalut , mustaghraq W bufe 
their use is not conclusive ( 1 2 ) nor does their absence necessarily negative a 
mortgage since, in the absence of a prescribed statutory form (§ 1156), the 
expressions used are widely divergent from which the courts have to evolve 
a sense calling into requisition the rules for interpretation and without 
overstraining the general context ® (§§ 336-888). 

1156. The section speaks of the transfer of an interest but it does not enact 
that the transfer shall be express, and it will, therefore, suffice if the transfer is 
implied or intended by implication. But it could not be inferred from the 
language of a deed in which the debtor charged his share of an estate for 
the satisfaction of the principal and interest, and which the court held to 
constitute no more than a charge, because the expression mmkhiza meant merely 
a charge and in the absence of an apter expression evidencing transfer of an 
interest it was insufficient to convey it. ( 3 4 ) The case was, however, held to be 
different where the deed provided that in consideration for an advance of a 
certain sum to the plaintiff, the defendant was to taka possession of certain 
lands of the plaintiffs for 199 years. W It may be a question whether the 
transfer must be in favour of another person, but having regard to the meaning 
assigned to the term, there can hardly be a question, but that the transfer 
must be “ to one or more other living persons.’’ ( 5 6 7 ) Thus, where a judgment- 
debtor having applied for the stay of execution oi the decree passed against him, 
was required to furnish security for the due performance of the decree as may 
ultimately be passed, and he thereupon executed a mortgage-deed of his certain 
property for the due performance of any decree or order that may ultimately be 
passed by the Appellate Court in which his case was then pending. His appeal 
having been afterwards dismissed, the decree-holder then applied for a sale of the 
property mortgaged by th8 security- bond for the realisation of his decree, and the 
question arose as to whether he could be allowed to proceed in execution, or 
should have to bring a suit under section 67, the Court held that as the mortgage 
was not given to tbe decree-holder or to any body in particular, it did not amount 
to a mortgage in the strict sense of the term and that therefore the decree-holder 
could enforce it in execution ; (6) which according to this view the decree-holder 
would not have been competent to do if the bond had been in favour of a specified 
person e.g., the Registrar. C) But this is a distinction without a difference. 
Bor in the former case though the security-bond was ostensibly in favour of no 
one in particular, it was in reality in favour of the Court. Thus, then, the cases 
of the Calcutta Court are by no means consistent, and the view propounded 
there has not been assented to by the other Courts. ( 8 ) A mere covenant on 
the part of a person not to alienate property without using words showing an 
intention to pledge specific immovable property in favour of a specific person 
does not constitute a mortgage. So where the mortgagor borrowed money 


(1) Dalip Singh v. Bahadur Ram , I. L. R, (8) Bans Bahadur v. Mughla , I. L. R,, 2 

34 All. 446 (448). All., 604 F. B. : Janki v. Sarup , I. L. R., 17 

(2) Mali Begum v. Bar Prasad. 11 A,L. J. All., 99 ; Venkapav. Baslingapa, I. D. R., 12 

570 ; Masumav. Tahir a, ib. 580. Rom. 411 * Thirumalai v. Ramayyar , I. L. 

(3 ) Dalip Singh v. Bahadur Ram , I.L.R., R., 13 Mad., 1. The Calcutta Court has 

34 All. 446 (448, 449). further held that a security bond given for an 

(4) Mahmad v, Bagas , I.L.R, 32 Bom. 569 appellant in the Appellate Court under s. 545 

(571), of the Code cannot be enforced without a 

(5) 8.5, ante (§§ 176—178). separate suit. Toghanv. TJdwant, I. L, R., 

(6) Qirindra v. Bejoy Gopal, I. L. R,, 26 22 Cal., 25 ; Kali Chum v. Balgobind , I. L. 

Cal., 246 (249 ) ; Shyam Sundarv. Bafpai, I, R., 15 Cal., 497. 

L, E„ 30 GaL, 1060 (1062), (9) Kader Moideen v, Nepean* I* Ik. R., 21 

(7) Tolchanv* Girtoar, I. L. R. 32 Cai., 494. Cal., 882, P. O. 




(X) Godh Shukul v. Sakla, 5 A. LX R,253. 
(2) Tokhan v. Ginoar, 9 C. W. N, 372* 
Girindm v, Bi/oy GopaZ, I. L. R. 26 Cal,! 

I^L R^BO (H** S 1060^ flW v. Bajpai^ 

Ts) Godh Shukul v, 5 A, LX 253. 

W Bat&o V. JforK, 10 A. LX 120 (123). 

(5) Nabm Chand v. Raj Coomctr, 9 C. W. 

ISf » j X 00 X * 

(6) Motichand v. Sagan, 6 Bom. L.R, 690. 

(7) § B36 r. 8 , Kctlabhai v. TTjg Secretary 

of State, I.L.R. 29 Bom, 19. ” 

(S) Act I of 1872, 


(9) 8. 91. Indian Evidence Act (I of 1872), 
The contrary was held in MaltylaU v. Anmuht- 
chmder, 3 M ; I. A., 72, which baa been over- 
ruled by the Legislature — Banapa v. Similar- 
das, I. L. R., 1 Bom,, 383. 

(10) Hence a person not a party to the 
document; is not precluded from 


uuuumenu is nos precluded from giving owl 
evidence— Jagat Mohini v, Mahhal JMs 2 0. 
“• Si p “ lham mal v. Sayad Kalai, ]. L, 
R., 27 Mad 339 ; Bageshri v. Poncho , 3 A, 
d t 314. 

(H) Act I of 1872, S. 92, 
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on a bond from the mortgagee stipulating to repay the loan with the mortgage, 
the bond would not on that account be converted into a mortgage, since the 
covenant only refers to the date of payment, but effects no transferal) But the 
security-bond given by the appellants in a case before the Privy Council to the 
Registrar of the High Court whereby they “puG a portion of our zemindar! 
milkiat as per schedule given below in security for the Rs. 4,000, being the 
amount of costs of the respondents ” was held to be a mortgage within the 
meaning of this section, because the mortgagor’s interest in the zemindari was 
transferred by way of seeurity. ® Where the mortgagor executed a bond 
stipulating that the amount thereof should be paid with the mortgage, the covenant 
did not convert the bond into a mortgage.® So where the owner had executed 
two deeds, one a mortgage by conditional sale in 1864, and another in I 860 for a 
further sum borrowed which was stipulated to be payable out of the person and 
property both movable and immovable of the debtor, but no property was 
specified, though the deed closed with these words : “ when we offer to pay the 
amount of the deed of conditional sale, we will first pay the amount with 
interest of the present deed of conditional sale.” On a suit for foreclosure being 
brought on this deed the court refused to give effect to it holding that it effected 
no transfer of any interest in any property, nor did it add the further advance 
to the original mortgage money to make the conditions of the earlier deed appli- 
cable to the further advance.® A bond stipulating that l< as collateral security 
for payment of the said money, I do not mortgage 28 bighas of property ” 
described is sufficient to constitute a simple mortgage, though Maclean” C.J., 
somewhat unnecessarily^ grudged to lend bis support to this view. ® If the 
terms of a document satisfy the requirements of the term, it is a mortgage, by 
whatever name it may be called. It may be called a bargain paper, and may 
even recite that a stamped mortgage would be executed later on within a stated 
time, but nevertheless it cannot detract it from being a mortgage if it contains 
all that a mortgage should, ® Indeed, generally speaking, the joaroe given by 
the parties to a document is not conclusive as to its nature, but in cases where 
the document is ambiguous and is susceptible of more than one construction as 
to its nature and scope, the designation given by the parties themselves cannot 
then be lost sight of. (7) 

1157. As to the admissibility of oral evidence for the purpose of shewing 

Oral evidence. rea J Da .^ re transaction the question depends 

™ » , /Q , ^ on tbQ interpretation of section 92 of the Indian 

Evidence Act. W Now this section enacts against the admissibility of parol 
evidence to prove the terms of a contract, W as between the parties thereto 00 * 
Nor can such evidence be admitted “ for the purpose of contradicting, vawin* 
adding to, or subtracting from its terms. " OV Thera are however* six 
exceptions to this rule, none of which, however, are directly in point As 



1 1 58. The question how far the intention of the mortgagor may be gathered 
Exfcean d * rorQ sourC0S °^ er ^ an document itself has now, so far 

raissibleevidence. ’ as r0 g ards this country, been settled by the Privy Council. 

In England, the law of which is in this respect divergent, the 
authorities allow the introduction of evidence dehors the document in proof of 
intention, and this view was in a case followed in India, ( ? ) but this case was 
on appeal overruled by the Judicial Committee who observed : 11 Their Lordships 
do not think that oral evidence of intention was admissible for the purpose of 
construing the deeds or ascerta ning the intention of the parties. By section 92 
of the Indian Evidence Act no evidence of any oral agreement or statement 
can be admitted as between the parties to any such instrument or their 
representatives in interest for the purpose of contradicting, varying or adding 
to, or subtracting from its terms, subject to the exceptions contained in the 
several provisos. It was conceded that this case could not be brought within 
any of them. The cases in the English Courts of Chancery which were 
referred to by the learned judges in the High Court have not, in the opinion 
of their Lordships, any application to the law of India as laid down in the 


(1) Sab Lai Chand v. Indarjit , I.L.R., 22 (5) Barton v. The Bank of New SouthWales , 

All., 870(870) ; A elm 'araimrajuv, Subbar aju t 15 App., Gas., 379. 

I. L. R.. 25 Mad., 7 (14). (6) Balkrishen v. Legge , I.L.R., 22 All,, 

(2) Preonath v. Madhu Sudan, I.L.R., 25 149 P.G. 

Cal., 603 , ,F. B. ; Khankar v. Ali Hafez, I.L. (7) Balkishen v. Legge , I. L. B. 19 AIL 
R., 28 O il., 256 ; Mahom d v.Nazeer Ali, ib., 434 (448) ; citing Alderson v. White, .2 Be 
289 ; Mamig Kyin v» Shwe La , I, L. R., 38 G. & J. 105 ; Lincoln v, Wright , 4 De G. 
Cal,, 892 P, 0. & J, 16; Bhagwan v. Bhagivan , I. L. R, 

(3) 8. 92, Proviso (3), Indian Evidence Act, 12 AIL 287 P. G. 

(I of 1872 ). (8) Act I of 1872. 

(4) Ibid, , proviso. 
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regards the case-law on the subject it appears to have been uniformly held 
that evidence dehors a deed is always admissible for the purpose of shewing 
that a recital of a fact in a contract or grant was erroneous, ( l ) and the 
Courts have even gone the length of holding that oral evidence of the acts 
and conducts of parties, whether contemporaneous or subsequent, is always 
admissible in order to shew that the deed, though ostensibly a conveyance, 
was in reality intended to operate only as a mortgage.' 2 3 ) It is difficult to 
perceive any difference between the admission of such evidence manifestly 
directed to vary the terms of the deed and evidence directly given to vary 
them. In strict view of the law all such evidence would be wholly inadmissible 
unless it be reconcilable to the view that the terms constituting the difference 
between the agreed and written contract were the conditions precedent to the 
attaching of any obligation under the deed, (3). or that their suppression would 
compass fraud of the transferor. ( 4 ) In admitting, however, such evidence, the 
Indian Courts have been hitherto in a great measure guided by the practice of 
the English Courts which afford a wealth of precedents in favour of allowing 
such evidence. ( 5 > But in the opinion of the Privy Council these cases are no 
authorities on the construction of the words of an Indian Statute, and by which 
alone the Courts must be guided. ( 6 ) But in construing the section of the Indian 
Evidence Act, even their Lordships allowed that while evidence of intention was 
out of the question, evidence of the acts and conduct of the parties may be admit- 
ted for the purpose of identifyinga transaction (§ 1157). Such evidence then as 
would lead to the consideration of criteria before enumerated has been univer- 
sally admitted. Any other view may perhaps be more strict and logical, but it 
would lamentably fail to achieve the very purpose for which writing is 
prescribed. 


[s. 88. 



(1) Balkishm v. Legge , 1. L. E. 22 All., 
149 (158, 159) ; P. C., overruling Balkishen 
v» Legge , I*L.R. 19 AIL 484. 

(2) Mating Kym v. Ka Shwe La, I.L.R. 38 
Oal, 892 (904) ; S, G. Baja Durga Prasad 
Singh v, Bajendra , 18 G.W.N. 66 P.O. 

(8) Balkishen v. Legge , I.L.R. , 22 AIL 149 
P.C ; followed in Achutaramraju v, Subba- 
raju, I.L.B. 25 Mad. 7 (13); Dagdu v. Kama , 
12 Bora, L,R. 972 (976) ; Maharaj Singh v. 
Bahvant Singh , I.L.R. 28 AH, 5QS (514); 
Sadaruddin v. Chajju , 5 A-L.J, 717 (720); 
Ajodhyav . Jag dish, ' 14. O.G. 321; JyetalU 
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drawn not by a lawyer but by a petition-writer 
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Nag. L,R. 19,. The contrary held in. Khan - 
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Acts of the Indian Legislature, The case must, therefore, be decided on a consi- 
deration of the contents of the documents themselves with such extrinsic 
evidence of surrounding circumstances as may be required to show in what 
manner the language of the document is related to existing facts.” W For 
this purpose reference may be made to cognate documents executed at or about 
the same time, as indicative of the intention of the parties, and evidence allowed 
of contemporaneous acts and conduct of the parties as distinguished from 
evidence of oral statements, conversations and preliminary negotiations between 
them,® But evidence of the conduct of the parties subsequent to the date of 
the transaction is clearly inadmissible, as for the pmrposa of showing that 
an absolute conveyance was intended to operate only as a mortgage, (3)'.or vice 
versa, ® Similarly, no evidence could be admitted to show that the executant 
of a mortgage signed it not as a mortgagor, but only as a surety,® or that his 
liability appearing to be unconditional was in fact conditional though ho 
may show that he had executed it for himself and as agent of his partner, ® 
But a distinction must be made between the admissibility of evidence to show 
that a recital of a fact in a contract is erroneous and evidence to mry its 
terms. ® If it we re not so, facilities would be afforded for the grossest frauds.® 
If the words of a deed are plain and unambiguous the fact that the parties 
understood it otherwise and acted on such understanding for a period of more 
than forty years, cannot affect the construction of the instrument, and the 
effect to be given to it. ( 1 2 * 4 * * * * * 10 > Belying upon this principle, the Court has dis- 
allowed oral evidence of even contemporaneous oral agreement or statement of 
intention. (U) And so where a deed purported to be and was on its face an 
absolute conveyance, oral evidence would be excluded to show that it was at 
the same time intended to operate merely as a mortgage. * 

1159. Bub the rule is, it should be noted, confined only to the actual 
parties to the deed and their representatives in interest. It does not affect 
third parties who are debarred by no rule of law from giving oral evidences 
to show that a mortgage was in fact a sale, or vice versa. I 18 ) And even 
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as regards the actual parties the section does not exclude evidence of fraud, as 
where one party induces another to contract on the faith of representations 
made to him, any one of which is untrue, and in which case the Court regards 
the whole contract as tainted with fraud and which it would then dissolved 1 ) 
So if the mortgagor alleges that he had been fraudulently induced to subscribe 
to a sale while he was assured that it was a mortgage, ( 2 3 ) oral evidence would 
be admitted since the general rule is that no party is precluded by any technical 
rule of law to unravel a fraud of which he has been made the victim. Bug 
it is of course one thing to let in evidence, and quite another thing to hold that 
a person who was a free agent to enter into a transaction which he entered and 
conformed to all its solemnities and safeguards was duped into a bargain which 
was far different to what he had assented to. The justification for 
letting in parol evidence must be found in proviso I to section 92 of the Indian 
Evidence Act, under which the facts which may he proved must be such as to 
shew either the iegai requisites for a valid agreemenc did not exist in the case at 
all, or that one of the parties did not give his free consent to it, or that the 
document does not express what was equally intended to be embodied in it. 
It has no application to a case where the instrument represents what the parties 
intended to put down in writing, though it might not be in accordance with the 
legal result that the security wanted to bring about ; but which for some 
reason they did not wish to put in writing. (3) 

1160. The cases decided under this proviso though not unanimous 
may be said to have established the following propositions : — (i) that a 
party will be permitted to adduce evidence of contemporaneous representa- 
tion, acts and conduct that a sale was intended to operate merely as a 
mortgage^ 4 * * ) (ii) But no evidence of subsequent conduct or representation! 
is admissible to prove it; (iii) though evidence of a subsequent agreement 
would stand on a different footing. (5) (iy) Questions relating to receipt 
or non-receipt of consideration or its illegality ( Q ) may be proved by parol, 
though evidence could not be given that the consideration was more or less 
than that stated in the deed ; for it will amount to varying its terms.! 7 ) 
The Bombay Court have struck a discordant note against the first rule, 
holding as they do, that while proviso 1 to section 92 of the Indian 


Evidence Act permits parol evidence to invalidate a written contract, it does 
not permit it to vary it. In any case an unregistered contemporaneous 
letter written by the vendee to the vendor assuring him that he should treat 
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1361. In doubtful deeds the test is stated to be whether the relationship 
of debtor and creditor subsists. (2) But this is restating the same question in 
another form ; for how is the relationship to be ascertained ? Two documents are 
executed the same day, the first an out and out sale, but “ subject to the 
agreement executed by vendee.” and another an agreement containing an 
undertaking to re-convey on certain conditions — is the resultant transaction a 
mortgage or a sale ? In one case it was held to be a mortgage.! 1 2 3 4 ) But in 
another case <*) the judges differed ; according to Stanley, 0. J„ h was a sale, 
but according to Banerji, J., it was no more than a mortgage. An attempt has 
been made before to deduce certain rules which may be regarded as affording 
some indicia of the true nature of the transaction (§ 954) and the rest must be 
left to the contexual construction of each deed in the light of other admissible 
evidence. 

1162, In construing a deed the Court should look to the substance and 
not to the mere form of the deed. Thus, where a deed of sale of land for value 
(executed in 1788) was accompanied fay a dee 1 of agreement between the parties 
for purchase back by the vendor of the land on payment by him of money to 
the vendee on a future date fixed. And the deeds were followed by transfer of 
possession to the vendee, and his receipt of the profits. The vendor did nob 
exercise his right of repurchase, but after many years, gave notice of his 
intention to redeem, and brought this suit to enforce his right of redemption as 
upon a mortgage by conditional sale. It was held that upon construction of the 
two deeds, their effect must be taken to constitute a mortgage by conditional 
sale redeemable under Regulation XVII of 1806, and that having regard to the 
date oi the mortgage, the procedure of this Act was inapplicable. (5) 

1163. The question then being one of construction and intention to be 
Rules for con- Sphered from the document itself, it has been laid down 

struing intention. “ la * i no particular words are necessary to constitute a 

. , mortgage. And so long as the nature of a transaction 

is substantially such as to stamp it as belonging to a particular class of mort- 
gage, the mere calling it by a different name will not relegate it to another 
class. W ' So Mr. Butler in a note to his Edition of Coke unon Littleton says’: 

JNo particular words or form of conveyance are necessary for this purpose 
It may be laid down as a general rule, and subject to very few exceptions' 
that wherever a conveyance or assignment of an estate is originally intended as 
a security for money, whether this intention appears from the deed itself or bv 
any other instrument, it is always considered in equity as a mortgage and 

redeemable ; even though there is an express agreement of the parties that 

it shall not be redeemable, or that the right of redemption shall be confined 

to a particular time, or to a particular description of persons If the monev 

paid by the grantee was not a fair price for the absolute purchase of the estate 
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conveyed to him ; if lie was not let into the immediate possession of the 
estate ; if, instead of receiving the rents for his own benefit, he accounted for 
them to the grantor, and only retained the amount of the interest, or, if the 
expense of preparing the deed of conveyance was borne by the grantor, each of 
these circumstances has been considered by the Courts as tending to prove that 
the conveyance was intended to be merely pignoriiiiious . It seems, however, to 
be settled : first that a bona ficle purchaser of an estate or interest will not be 
considered a mortgagee on account of a right to repurchase being given to the 
vendor, though at an advance pries, (1) and t . secondly that, when the mortgagee, 
or trustee for him, is authorized to sell, if the money be not paid at a parti- 
cular time, he may make good a title to a purchaser, though the mortgagor do 
not join in the conveyance.** (2) 

1164. For the same reason the mere fact that the deed is described as a 
mortgage will not constitute it one unless the contents warrant that description. ® 
Thus where a deed, which on the face of it was described as a mortgage, stated 
that the grantee was already in possession under a previous mortgage by the 
grantor, and was under the second deed to receive the profits in liquidation of 
interest so far as they would go, and that the grantor was not to be liable to 
repay the principal money or such balance of interest (if any), as might accrue 
upon it, unless he adopted a son, and the grantee, unless that event happened, 
was to enjoy the property conveyed in right of purchase for the sum (principal 
and interest due to him), it was held that the deed was a sale liable fco be con- 
verted into a mortgage and not a mortgage liable to be converted into a 
sale. w So sur-i-peshgi leases when they contain a proviso for redemption 
are treated in all respects as usufructuary mortgages. (5) But in such cases the 
provision for redemption must be clearly expressed. 

1 165. A mere covenant not to alienate does not constitute a mortgage ora 
Mere covenant « harga ,^ or ^stance, an agreement which declared — 

not to alienate. ^ promise to repay the whole principal, with interest, in 

the month of Phalguo, 1271, F, S v , and till payment of 
the amount ! will not transfer any property by conditional sale or mortgage” < 7 ) 
was held not to amount to a mortgage, inasmuch as there was no transfer 
of a specific^ interest of the debtor’s property. So a bond containing a stipula- 
tion that “ it the principal and interest is not paid up at the stipulated 
period then the obligee will be at liberty to recover the whole of his money 
together with the interest fixed by instituting a suit from my movable and 
immovable property.” (8) Here the bond was open also to the objection that 
the property was not sufficiently specified. So where the debtor stipulated 
that on his failing to repay the debt the creditor would be entitled to recover 
it by sale of the “ Nyagaon factory and from his person and other properties” 
there was no mortgage since the covenant did not create a specific lien on the 
Nyagaon factory, the general effect of the covenant being that on his failure 
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to pay up, the creditor was at liberty to resort to the remedies open to him at 
law. W A covenant 8 not to alienate the property of himself and his daughter 
for which he was about to sue, or the rest of his own property, until the loan 
secured by the bond was paid off ’’ does not likewise operate as a mortgage, « 2 ) 
A having previously hypothecated certain ands to B, executed a conveyance of 
it to him in 1873 for a consideration which was now found to have been an 
inadequate price. On the same day, B executed to A a “ counterpart document ,s 
by which he covenanted to reconvev the land and return the sale-deed If the 
sale-amount be repaid to him in cash on 27th May, 1875. The document 
contained no provision as to interest and reserved no power for the purchaser 
to recover his purchase-money. In 1888 A’s representative alleging that the 
transaction evidenced by the above documents was a mortgage, brought a salt 
to redeem it. But it was held that the transaction did not constitute a mortgage, 
and' that the plaintiff was not entitled to redeem. bS) So an . agreement ‘whereby 
the plaintiff acknowledged to have received Bs. 500 and stipulated that if he 
paid the assessment on the land for 25 years, the defendant should return to the 
plaintiff the land which he bought from him soma years ago, was held not to be 
a mortgage because the property did not belong to the mortgagor and there was 
no transfer. Such an agreement would, however, constitute an agreement to 
sell or convey the land subject to the conditions imposed. G) 

1 166. In another case, the plaintiff being indebted to the defendant, trans- 
ferred certain land to the defendant’s name in 1877, in the Government records. 
In duly 1879 the defendant executed the following document to the plaintiff 
reciting the previous transfer and agreeing to retransfer the land to the plaintiff’s 
name on the 12th July 1880, if the debt which would then be due should be 
paid off:— In the village of Behrampur is your ’(plaintiff's) field survey 
JNo, 14b, etc., you (plaintiff) have got it transferred it to our name. That field 
therefore stands in our defendant’s name in the Government records. You owe 

mu 6 ^ f? U f’ ?° acc0l J nt °* khat debt you have transferred it to our name. 

i.he held shall be transferred to your name when you repay the said debt to me 
...The debt due to me would in all amount to Rs. 100. If you repay all these 
rupees due to me till Vaisakh Sudh 6th St. 1936, I will take them and 
retransfer the fields to your name.” The instrument provided that in default 
the fields would not be given back. The defendant contended that the 
transaction or 1877 was not a mortgage but sale of the land to him, and that 
the document of July 1897 was an agreement to resell it to the plaintiff. It 
was, however, held upon evidence received on the point that the transaction of 
1877 was a mortgage to the defendant and not a sale» A mere stipulation 
for repurchase does not make a transaction a mortgaged Where in a bond 
the covenant not to alienate was followed up by a clause diciaHng such 

t l Z 1 r(7) mV f dl 14 W f # h f that the fe*™* constituted aU,5ie 
wf S? if Ass ; gn “ 6i V of a we c °ffee crop to secure repayment of the 

Intered i hv SV he ? ta “ p A c ‘ beId be a mortgage. (8) So an agreement 
y be Seeietary of State and a Salt Commissioner reciting that 
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the contractor was entitled to the return of the promissory notes deposited by 
him on the fulfilment of his contract has been similarly treated.! 1 ) 

1167. A Contract to Mortgage. — A mere contract for mortgage 
between the intending debtor and creditor does not create any right in rem and 
such a contract is cot, ordinarily, capable of specific performance, since the object 
of both parties presumably being to make and take a loan, it is a contract for 
the non-performance of which compensation in money is an adequate relief, and, 
moreover, no debtor can be compelled to take a loan which he might immediately 
repay ,( 2 1 But a mortgage is an accomplished transfer, and as such, creates rights 
in rem which like all other similar rights stand on a different footing, For instance, 
while the non-payment of consideration before execution of the mortgage would 
only give rise to a personal right to damages, if any suffered, with the execution 
of the mortgage, rights pass which, strictly speaking, remain independently of 
the payment of consideration. If therefore A and B entered into a contract, 
the latter to lend the former a sum of say Es. 1,000 on the security of A's 
house which he mortgaged on receipt of Es. 500, the other moiety being 
promised but never paid, B could, in strictness, enforce all the terms of his 
mortgage, even though he had not paid a part of the consideration < 3 ) though 
in practice, the Court should be loth to literally decree all its terms without 
putting the mortgagee on terms, and which would be legally justifiable on the 
ground that since the payment of loan was the sole purpose of the mortgage, 
all its terms must be understood as subject to the fulfilment of that condition. 
This has given rise to some divergence of opinions, some Courts holding that 
in the case supposed the mortgagor could cancel the mortgage like any other 
contract ( 4 ) while others holding that a mortgage being an accomplished 
transfer and not merely a contract was beyond the region of cancellation upon 
that basis. ! 5 ) This subject will call for more extended notice later on. I 6 ) But 
for the present the distinction is noticeable for the two distinct stages of 
negotiation giving rise to diverse rights and liabilities. While the matter is in 
the preliminary stage of contract, the relations of the parties are subject to the 
law of contracts; and if therefore B agrees to lend and A to borrow a sum of 
money, A cannot compel B to make, or B compel A to take the loan, and no 
Court will make a decree to make or take a loan of money, whether the loan is 
to be on security or not.! 7 8 ) This rule extends to a contract to lend to a 
company, money payable by instalments, upon the security of debentures to be 
issued by it. ( § ) And the fact that the agreement has been partially executed 
would appear to make no difference. For instance, where the creditor had 
agreed to lend Es. 3,000 on the security of a mortgage executed and delivered 
to him, and the mortgagee afterwards only paid about Es. 1,375, whereupon 
the mortgagor sued for recovery of the balance of Rs. 1,625, the Court held 


(1) Reference under 8. 46, Stamp Act (1379) , Mad., 126; relying on s. 39 of the Indian 

I.L.R., H Mad., 39. Contract (Act Act IX of 1872) ; Gokul Ghana 

(2) 8. 21 (a) Specific Relief Act (Act I of v. Rahman , (1907) P.R. No. 42, p. 274 P.B. 

1877) ; Ramamnd v. Nakclud , 8 O.C. 5; (5) Bajrangi v. Udit N drain, 10 C.W.N. 

Mehdi Abhas v. Muhammad, 11 O.C. 217; 932 ; Rashik Lai v. Ram Narain, 9 A.L.J. 

Per Sir John RcmiHy in Rogers v. Challis 198. 

27 Beav., 175 ; Skhelv. Mos^nthal, 30 Beav., (6) S. 67 com m. post 

371 ; approved by P 0. in Lario v. Bonany , (7) Per Chi tty, J , in Western Wagon , do., 

L R.„ 5 P.C., 346 ; Western Wagon. dc„ Go . Co. v, Wst [1892], 1 Oh., 271 (275); 

v. West [18921, 1 Ch„ 27 (275) ; Konchedi v. <8) Anukatdu v, Sazdamadath, 2 

Sh*va Rao, I.L R,, 23 Mad., 54. Mad., 79 ; Gngson v. Udoy Aduycc, 1 L.R., 

(8) Rashik Lai v. Rain Narain, 9 A.L.J, 17 Cal., 223 (2 32, 233), P.G. ; South African 
198. Territories. Ltd. v. Walling ton. [1897], IQ, 

. (4} Subha Ran v. Deon SheUi , I.L.R. 18 B., 692 O.A, [1898], A.G., 309, 



(1) Anakaran v. Saidamadath t I,Ij.'B>., 2 parties was that a mortgage or 

Mad., 79* created, must be read in the ligi 

(2) . Maya Earn v... Frag Dat , I.L.R., 5 stated. 

Ail., 44 (4:9 ) ; Balgobind v, Luiafut If ossein. (4) Hermann v. Bodges, Ij.E 

7 W.R», 142.. 15 ) Ashburner’s Principles of . 

(3) Anudala v, Kmvdasubba, 14 1.0. 213. 333, cited in Baldeo Far shad v.i 

The reason given; in the case that a contract 80 Gal. 667 (675). 

to create a mortgage can be given effect to by (6) S. 40 ; §§ 630-684, Bald 

a decree of Court where the intention of the Miller, I.L.R. 81 Gal. 667 (679), 


fehati the mortgagor could not obtain a decree for specific performance, though 
he might have sued for compensation or damages for breach of contract or for 
redemption on payment of the amount received. (!) In another case the 
mortgagor had for consideration previously received executed a mortgage-deed, 
but took it back for registration, after which he changed bis mind and refused 
to register it, whereupon the mortgagee sued for specific performance by 
compelling the mortgagor to execute and register an identical mortgage, but 
the Court refused the prayer holding that the mortgagee’s appropriate remedy 
was a suit for money. But the case was held to be different where the 
contract was in the nature of a compromise, in which case the Court would 
enforce the terms of the compromise, not because it embodies a contract, but 
because it is a compromise. So again, a case for specific performance would 
arise where the creditor, has, on the faith of the debtor to execute a mortgage, 
advanced him the money which the debtor is otherwise unable to pay off 
at once W ars $ the recovery of which could not otherwise be secured to the 
creditor. The principle applicable to such cases would seem to be that the 
creditor is at least entitled to a refund of his money with damages which should 
not be imperilled by any breach of contract on the part of the debtor. 
Consequently, where after the contract is made and money received the debtor 
incumbers his estate so that the prior creditor stands to lose his money or 
has an uncertain chance of its recovery, the Court will decree specific 
performance, against all those who have taken with notice of his contract. 
Again, in cases of a mortgage in the nature of a lease, e.g., zuripesbgi lease, 
since the primary object of the creditor is to enjoy the usufruct, the Court 
will give effect to it, unless it finds compensation an adequate relief (§1169). 


1168. There is another class ofscontracts which the Court of Equity 
recognizes as capable of specific performance, viz., a mortgage of future 
property, (§ 183), though such mortgages are not governed by this Act. 
Indeed, there cannot be any transfer of interest in a specific property when 
it is not even in existence, but such mortgages are supported in equity, the 
Courts regarding them as contracts, and holding “ that possibilities and 
expectations might be the subject of contract. If the contract was of a kind 
of which specific performance was nominally given, the Court enforced it 
specifically, although it related to a possibility of expectation, and if a 
eontracc related to a possibility or expectation and one of the parties had 
executed the consideration, the Court bound the property from the time when 
it vested in interest or was acquired even though the contract was not one of 
which specific performance, strictly so called, was nominally given or could be 
given.”! 1 2 3 * 5 ) In view of equity a mortgage of future property is nothing more 
than a contract but the moment the property comes into existence the contract 
becomes what it was intended to be a mortgage, and without anything being 
done, by the parties it takes effect as such. But before it so takes effect it is 
no more than the benefit of an obligation and as such subject to the rule as to 
notice before enunciated. ( 6 ) So where A mortgaged to B his indigo factory, 
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outworks and produce, and then mortgaged with possession to G the indigo 
cakes of certain years over which B laid his claim by right of his mortgage 
and the Court found that 0 had notice of B’s mortgage upon which he had 
previous to G’s transaction secured a decree, it was held that B’s mortgage 
took effect as against the indigo cakes as soon as they came into existence 
and^ that G being a transferee with notice of B’s mortgage could set up no 
equity in defeasance of B’s mortgage. ( l ) Several pleas were taken in this case 
for G but they were ail negatived. One of them might have embarrassed the 
Court if the fact upon which it was found had been substantiated. For it was 
urged that as G’s advance was made to prepare the cakes which had been made 
with his money, he had in the nature of salvage-lien, hut the Court held the 
facts warranting a salvage-lien not proved.! 2 3 4 5 ) It was also urged that B’s 
mortgage of all future produce unlimited as to time was too vague to be effective 
but the Court held that there was no vagueness in the description of a thing 
which could be ascertained as soon as it came into existence.(S) It will be 
noticed that the principle of this equity underlies section 43 (§719) and has been 
given effect to in several cases, to be presently considered^) (§1180). 

1169. A contract to make a loan does not create a debt nor does any 
future debt arise out of it. (&) But it may give rise to an action for damages for 
breach of contract. But in such a suit the measure of damages for breach is 
not the sum agreed to be lent, nor is the claim so laid considered as one 
liquidated or an ascertained sum of money. On such a contract, the measure 
of damages is the loss sustained by the breach, and the damages may be merely 
nominal. They are in no case recovered by way of loan, and what the plaintiff 
gets becomes, of course, his own money. The damages awarded in such cases 
bear no analogy to the case of a breach of a contract of sale. ( 6 * ) The true 
measure of damages in cases of loan is the loss of interest actually sustained 
for the time the money is likely to lie idle without investment. In fixing the 
time regard must be had to the nature and amount of the loan, since the 
larger the sum, the longer would be the time required to secure re-investments. 
But fixing this time is to a certain extent a matter of conjecture. (7) In a case 
where a Bombay money-lender of Bs. 20,000 at 74 per cent, was thrown out 
of his bargain, the Court awarded four months’ interest (Bs. 100), together with ' 
the amount of actual expenses, including the cost (Bs. 200) of preparing the 
mortgage. ( 8 ) But, of course, the damages would have been heavier, if the 
plaintiff had been resident of a place where the same facilities do not exist for 
profitable investment. If the plaintiff advances money which the defendant 
receives but fails to give the security offered, the former may either rescind the 
contract or recover damages for failing to give the requisite security. On a loan 
of Bs. 20,000 the intending borrower failed to deliver certain deeds by way of 
equitable mortgage, whereupon the creditor sued him for damages, and it was 
held that while the Oourt was unable to estimate the difference in value of a 
loan on landed security and the personal security of a merchant, it considered 
the loss to be one-tenth of the amount advanced, which sum was decreed byway 
of damages. $)■ Where the contract goes off by default of the intending creditor. 


(1) Baldeo Parshad v. Miller, I, LM. 31 
Cal. 667. 

(2) lb . pp. 679, 680. 

(3) Jb, p. 677. 

(4) Khobbariv. Ram Prosad, 7 C.L.J. 387 
(392,393). 

(5) Western Wagon , de » . Co. v. West [1902] , 

1 Ch. 371X277} ; Mehdi Abbas v, Muhammad , 

110. 0.217, 


(6) Datubhai v. Abubaker , I. L. R., 12 
Bom,, 242 (245). 

(7) Per Farran, J., in Datubhai v, Abubaker , 
I. L. R. 12 Bom. 242 (246). 

(8) Datubhai v. Abubaker , I, L. R. 12 
Bom. 242 (246). 

(9) Per Peacock, C. J., in Currie v. 
Muturaman , 3 B. L.R. (O. C.), 126 (134), 



aebfcor mav recover damages tor acsuai exyvusvo ^ ,f Q 

b,hi». 0 . tb. oih« .h»»a, if “.tort 

fl^vanpfl on the faith of the security, there can be no doubt, but that the oouro 

will then decree specific performance against the mortgagor t>y hl “3rStv tfcS 
to execute a mortgage,! 1 ) and if the security relate to movable property, the 
Court will issue an immediate order for its protection if necessary by appointing 
the plaintiff an ad interim receiver for a fortnight until the formal appoin men 
of a recover (2) Where as a part of the same transaction, the borrower 
promised to execute a mortgage and give a lease, and the two pares were 
disseverable, the Court specifically compelled the debtor to execute the lease, 
although he could not be compelled to take the loan. > 

1170 Where the mortgage-deed has been executed and a part payment on 
that account made to the mortgagor, the latter cannot sue for the recovery of 
the unpaid balance, but it is conceded tnat he may obtain compensation or 
damages, in a properly framed suit against the mortgagee for breach of his 
contract, or he may redeem the mortgage on payment of the sum due. < The 
plaintiff mortgaged certain property to the defendants for Rs. 12,000, receiving 
Rs 4000 in cash. Out of the balance Rs. 7,000 was left with them to pay off 
a prior mortgage ; and Rs. 1000 was promised to be paid to the plaintiff after a 
month and a half. The plaintiff sued to recover this amount, but the defence 
was that the defendants had paid Rs. 8,400 due on a prior mortgage and were 
thus due Rs. 400 from the plaintiff, whereupon the plaintiff s suit was thrown 
out on the ground that being a contract for loan, a suit for its specific perform- 
ance did nob lie. ® A broker who negotiates for a loan of money becomes 
entitled to his brokerage as soon as a contract is made, although the transaction 
may subsequently fall through on account of some defect in the mortgagor s 
title, ( 6 ) In England, a contract to mortgage however informal, if it indicates 
with sufficient certainty the intention to create a mortgage, and satisfies the 
Statute of Frauds is held to create an equitable mortgage, so that the 
mortgagee mav obtain an injunction restraining the mortgagor from parting 
with the legal estate, if not already outstanding^ but such a right is neither 
created by the Act, nor is the distinction between a legal and equitable 
mortgage anywhere recognized in India. (8) 

1171. k contract of usufructuary mortgage may, like any other contract, 
be renewed, but in order that a mortgage should operate by 

Novation. novation, it is necessary that the new mortgage should have 

been intended to have extinguished bh8 old" one. A mere execution of a fresh 
mortgage -deed is not per se a sufficient act pointing to novation, unless the 
executee implies or leads others to believe that ha had abandoned the first 
mortgage. $) If the considerations for the two deeds were distinct the two 

)) Actual possession is not essential 

(6) Elias v. Govind, LL.R. 30 Gal., 502. 

(7) London & County Bank v. Lewis, 21 Oh, 
D, 490; Fullerton v. Provincial Bank [1903] , 
A. G. 309. 

(8) Lakhmichand v. Ganpati , 14 C.P.L.R., 
177. 

(9) See s. 101, comm, past ; Sheoraj v* 
Harchandi t 11 A.L.J. 365; Ram Kishen v. 
Fakir chancl, ib 386 ; Sat Narain v, Ganga - 
par shady 1 1. O. 117 (118). 

(10) Shankar Samp v. Mejo Mai , I.L.R. 
23 AIL 313 (323), P. 0. 
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mann v. Hedges, L R . 16 Eq., 18 ; Greg- 
sonv. Udoy A dilya, I. L. R„ 17 Gal, 223 P.0. 

(2) Taylor v. Eckorsley, 2 Ch. D , 302, 

(3) Gregson v. Udoy Adiyta, I. L, R. 17 
Gal. 223 (232, 233), P. 0. 

(4) Anakaranv . Saidamadath , I. L. B. 2 
Mad- 29 ; Sreenathv, Catty Doss, I. Pu R. 5 
Cal. 82. 

(5) Mehdi Abbas v. Mahcmmad, 110, C. 
217* 
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(9) Goodtitlev. Southern , 1 M. & S., 209 * 
Travers v. Blundell , 6 Cb. D., 436; tfmesh 
Ohundra v;«j Sageman, 5 B.L,R. 633 (684); 
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s. 38.] 


PROPERTY MOST BE SPECIFIED. 


to complete the transfer within the meaning of the section. It is sufficient if 
the right of entry is given to the creditor U) (§§ 1049, 1050). 


1173. Mortgaged Property must be specified. — Another and a 
very important ingredient of a valid mortgage is that the property transferred by 
way of security must be specified. The term tf specific immovable property *’ 
is susceptible of a double meaning (§ 1150) but there appears to be little 
doubt that what is really implied by the term is that the property 
charged must be clearly defined, and be capable of identification ; since 
the object of having the property described “ specifically 5 ’ is to render the 
identification as easy as possible, and to shut the door against fraud and 
controversy. ( 1 2 3 ) . A sufficiently specific description should mark off the 
property so described from all other similar properties of the same class. So 
agreements the meaning of which is not certain or capable of being made certain 
are declared void by the Indian Oontract Act. (3) So a will or bequest not 
expressive of any definite intention is void for uncertainty. ( 4 5 6 ) Numerous cases 
have been decided where for want of this specification the instruments have 
been held not to operate as mortgages. By sections 21 and 22 of the 
Begistration Act, (5) registering officers are now empowered to refuse registration 
of documents erring in this respect. And it is enacted by the Evidence Aet,ffi) 
that when the language used in a document is, on its face, ambiguous or 
defective, evidence cannot be admitted of facts which would show its ipeaning 
or supply its defects! 7 ) Hence if the property charged has not been specifically 
and sufficiently described, th8 mortgagee runs the risk of even losing his security, 
unless his case falls within the provisos which allow oral evidence under certain 
circumstances ( 8 K§§ 337,1157, 1158), That the property which has been made 
security for the loan should be well defined is as much to the advantage of the 
mortgagee as it may be to the advantage of the mortgagor. For if the property 
is specified but not sufficiently described, the mortgagor may lose more than 
he intended, to convey. Thus the mortgage of “ all that my farm called Trogue's 
farm now in the occupation of 0 ” would convey the whole farm, though it 
was not all in C’s occupation. (°) So again, if the mortgage be of “ my estate at 
Bampur containing 100 bighas ” the property corresponding to that descrip- 
tion will pass, whatever may have been the real intention! 10 ) So a mortgage 
of all my real and personal estate ” is not void for uncertainty, if at the time 
of enforcing the mortgage it can be ascertained what properties were referred 
to by the expression. Such a contract is not opposed to public policy, and it 
would appear that such a covenant, if suitably expressed, might even create a 
charge on after-acquired property* 11 )!! 118Q). Of course, the rule here 
propounded is one so essentially founded on obvious equity that it has been 
a recognized canon of Indian Jurisprudence apart from its legislative enactment 
her eJW 
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\s a necessary corollary of this rule is the principle embodied in 

■; * * the property must 
•not necessarily at the time the 
* ’ ^ * 5 enforced. So if a 
A shall name, it is a good lease 

•tain aY the time, it is capable of being reduced to a certainty.® 

after three lives in 
known when those lives in 
lease itself is good 
’ ’ i, and that 

agreement for sale did not describe the house, but 
*_ t * i of A , the house was held to be 
, it could be ascertained from the title-deed in A s 
On a similar principle the Court gave effect to a mortgage of all 

that though the produce was not 


^ qzwd cerium reddi potest, W that is, 

be regarded as certain if it can be ascertained, ~ — 

transfer was made, but at least at toe time the security is 

person lease bis property for so many years, as A ~~ — 

for though uncertri- — 

So again, if a lease be granted for twenty-one years 
being, the lease is not uncertain because it is nos 
being shall terminate, yet since such a date is certain, the. 
for in the efflux of time a day will arrive which will make it certain 
is sufficient. So where an i w 
stated that the deeds were in the possession 

sufficiently described, since L *, — 

possession.® “ 

produce of an indigo factory holding _ . 

ascertainable on the date of mortgage still it could be clearly identified when it 
came into existence and which was sufficient. W So where the bill of sale was 
inter alia for the High House Farm together with all growing and other crops 
“ which at any time thereafter should be in or about the same or any other 
premises ” the description was held to be sufficiently specific to make a valid 


(6) Kanhia Lai v. Muhammad , I.L.R., 5 
All., 11. 

(7) “That is certain which can be rendered 
certain.” 

(8) Kanhia Lai v, Muhammad , 5 

All., 11, 14. The Maxim cited is from Coke 
and means: “That is certain which is capable 
of being made certain.” 

(9) Eamsidh v. GoUnd, I.E.R., 9 AIL, 158, 

(10) Land Mortgage Bank v, Abckit Kasim ; 

26 Cal., 895, P.C. . 


BJcush v. Soohh Deo , 1 N.W.P.H.C.R. 159 ; 
Shadi Lai v. Thakur Das, I.L.R., 12 AIL, 
157; The Collector v. Beti Makar ani, LXj.R, 
14 AIL, 162. 

(1) “That is certain which is capable o| 

being made certain.” * 

(2) Goodrightv . Richardson . 3 T. R, 463. 

(3) Owen v. Thomas, B My, & K.. 353; 
Plant v. Bourne (1897); 2 Ch , 281. 

(4) Baldeo Parshad v. Miller I.L-R. 31 Cal. 
637 (677). 

(5) Clements v, Mathews 11, Q.B.D, 808. 
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either principal or interest. In the event of the grantee's disturbance by a right 
paramount to the grantor’s, the stipulation was for the payment of only damages. 
On such an agreement as this the grantor could not have based any claim for 
the payment of Rs. 150 (the sum advanced) or any part of it. Where there 
was no debt there could not be a mortgage. (U 

1175. A bond containing the following condition was held to be a 
mortgage : “ The security pledged {tar an gahan) for this is our property, survey 

Nos. 170 and 778 in the village Pad.’fi 2 ^ Bat it a mortgagor describing 
himself as a resident of a place mortgage his "kill haq haquk ” (all his rights and 
property) the description is too indefinite to be acted upon. But if in such a 
case the mortgagor had described himself as the owner of certain property and 
then gone on to mortgage all his rights and interests, it would have been 
reasonable to refer the indefinite expression to the description. ® Bor instance, 
if the mortgagor describing himself as a zemindar and shareholder of a certain 
named mouzah proceed to declare that for a consideration expressed in the dead 
bo mortgaged his “zamindari share ” and all other movable and immovable 
property owned and possessed by him to secure the debt, the mortgage would bo 
good, for the property was defined, G) But a mortgage of “ my house and landed 
property ” is infected with the same vice of uncertainty. ( 5 ) On the other hand, 
where in the recital of the deed the mortgagor specified certain property as 
belonging to him and then it contained the following provision 41 our rights and 
property in the aforesaid taiooka Bajapur shall remain pledged and hypothecated 
for this debt,” this clause will be referred back to the recital at the opening, read 
in conjunction with which it would create a good mortgage of the shares 
and interests of which the deed recited the obligor to be the owner. ■($) So 
where the obligor declared that “ we have mortgaged a house situated in 
Ghaziabad owned and possessed by us, for Bs. 300 to ./land G for two years ” 
that they had been put in possession thereof, and that “ if we fail; to pay the 
mortgage-money within two years, the mortgagees shall be at liberty to recover 
the mortgage- money in any manner they please,” the deed is clearly a mortgage, 
and it would be idle to contend that all that was conveyed was a two years' 
use of the house. W Such, however, would be the case if the obligor gave half 
the profits of a specified mouza for a definite period, and charged the remaining 
moiety of its profits with the payment of the mortgage-debt and interest, even 
though the mortgagee was by the same deed put into possession of the village 
for the purpose of management on condition that he should be liable to render 
accounts to the mortgagor, but that if the mortgagor failed to pay the debt 
therein mentioned, or should take another loan and fail to pay it within the 
term therein mentioned, the mortgagee may then remain in possession of the 
entire mouza until payment of all that might be due. {&)■ Mortgage of u a ten 
gandas share in a villaga ” with a provision that it shall not be sold or mort- 
gaged to any one so long as the principal amount with interest remained 
outstanding is sufficiently definite to amount to a mortgage. W The following 

(1) Abdul Bhai v. Kashi, I.L.R., 11 Born., 

462 (466), following Williams v. Owen, 5 My. 

& Or., 303 (308). 

(2) Datto Dadhemar v. Vitim , I.L.R., 20 
Bom., 408, F.B.; dissenting from Rxngasami 
v , Mu t huh u,ma mp pa . I.L.R . , 10 M ad . , 509 ; 

Ginoar Singh v. Thahur Naraytn Singh , 1. 

L.R., 14 Cal., 730 (where a similar bond was 
onlv to create a charge). 

(3) Dedjii v. Pitamhar , I.L.R., l All.. '275. 

U) Manik Ghand v. Beharee, 2 N.WJP«,H, 

C.R., 263, 


(5) Darshcm Singh v» llanwanta , I.L.R., 
1 Ml., 274. 

(6) Bhhen Dayalv . Uclit Narain , I.L.R,, 
8 Ail. 4S6. £ 

(7) So Somkie, -Jy., held ia Phulkmr v. 
Murli Dhar, L L.R., 2 AIL, 527 (53 L) on re- 
ference So Stuart, C.J., Oldfield & Straight, 
JJ. t ib., p. 532. 

(8) Ganga P/asad v, Kitty ari Din, I.L.R , 
1 All., 611. 

(9 ) Sheoratan v. Mahipal , I.L.R., 7 All., 
258. 
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mortgage in any other way,” answer all the requisites of a mortgage. 6) 
bond containing a stipulation “ that if the principal and interest is not p? 
at the stipulated period, then the obligee will be at liberty to recover the 
of his money together with the interest fixed by instituting a suit fror 
movable and immovable property, my own milk” is too general and inde 
to create a mortgage. ( 2) Indeed, such a general covenant is implied froi 
very fact of the loan. 

■ 1176. But where the operative words in a deed are by themselves 

they will be understood in their ordinary sense apart from anything coot 
m the recital Thus where a mortgage-dead having specifically chargee 
property originally offered as security, extended the operation of the mor 
by general language to include all interests in the mshals, villages, and 1 
comprised ia the sanad of a talakdiri estate. On a question arising whs 
one of the villages comprise! in the sanad was a pari; of the mortgaged prop 
it was decided Shat it mast bs held to be included in the mortgage since 
operative words were uncontrolled by anything in the recital. (8) A mort, 
deed of certain bhagdari. lands stated that “ all the properties appertainir 
the entire bhag were thereby mortgaged to the plaintiff. The bhag comps 
inter alia, four gabbans or building sines. Bat the clause, which set fortl 
particulars of the property mortgaged thereby, specified only two gabhans 
only of which belonged to the bhag, and the other did not. The deed ’ 
proceeded : According to these particulars, lands, houses and gab't 

barnyards, wells, tanks, padars and pasture lands also, together with v\ 
soever may appertain to the bhag— ill the properties appertaining to the v 
bhag have oeen mortgaged and delivered into possession. There is no c 
property appertaining to the said bhag of which mention is not made here 
was held that the _ particulars were the leading description, and that 
supplementary description of them as constituting the entire bhag shoul 


^0) Bamdhari v. Janessar, SB.L.R. (A.G.) 

r S^S olle * ior °f Etomak v. Bell Maliarani , 
LL, R. 14 All, 162 ; Shadi Led' v. Thakur 
Das, I.L,R. 12, All, 175; Bamsidh v. Bxl- 
gobmd , 9 AIL, 158. 

r ^^djdortgage Bmh v. Abdul Kasim, 
I.D.R.^5 Cal.-, 395 P.0 
(4) Tnbhovandas v, Krislmaram I,L.R. t 18 
Som., 283. So the maxim “fate* demonstra- 
te non nocel cum di torpors (ck pysona) con- 


TX M er ely false description does not vitiate 
« there be sufficient certainty as to the obiact 
(or the person).” J 

f e P ut V Commissioner v. Rampal 
Singh, I. L. £$., n Oal, 237 P. 0. 1 

(6) Of. _ Bamsidh v. Bilgohind , X. b. R., 9 
AIL, 158 m which an instrument purporting 
m general terms to charge all the property of 
the obligor was held to be a mortgage, whereas 
ft similar bond m Collector of Elawahv, Beti 
Mzharam, I.L.R., 14 All., 162 was not. 
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1178. Where for want of operative words the instrument fails to take effect 

Remedy in such aS a mor ^ a & 8} (-.337) the covenantee can sue for damages 
case. or ] fch 0 breach of contract, the cause of action for which 

will, it is conceived, accrue upon the obligor breaking his 
stipulation not to alienate. 0-) In some eases a covenant not to alienate has 
been held to create a charge which has been decreed.! 2 ) If the property 
mortgaged is different from the property described, the transferee of the 
mortgaged property is not bound by the mortgage. So where the mortgage of 
certain plots mis-described in the mortgage-deed as situate in the village A were 
in fact found to be situate in the village B, but which had been subsequently sold 
to another person, the Court held the latter in no way bound by the mortgage as 
affecting the plots in B sold to him.! 8 ) If the property mortgaged, is by a unilateral 
mistake wrongly described, it is a case for specific performance and not one for 
rectification of the deed.W A mortgage of non-existent property, though 
inoperative as a conveyance, may still be operative as an executory agreement. 


1179. But at the same time there are eases which clearly fall into a distinct 
Gregory, and as to which it is not difficult to formulate a 
alienate. general rule. One such rule is the following, that where a 

person merely stipulates generally not to alienate his property, 
he does not thereby create a charge on any particular property belonging to him. (5) 
Such a covenant is too general to affect any specific property of the obligor*, 
but being regarded as a personal covenant, the obligee may recover damages for 
the breach of contract,! 6 ) but it cannot be used by a third person not a party 
to the bond, for the purpose of defeating a subsequent charge upon the same 
property granted in favour of another creditor of the obligor.! 7 * Indeed, had 
such covenants any other effect, the whole of the obligor’s property might be 
shackled during the continuance of the debt irrespective of the proportion it 
may bear to the debt outstanding. Such a covenant would be as disastrous to 
commerce as it is mischievous for its generality. The courts have accordingly 
refused to enforce a general stipulation in a mortgage-deed prohibitory of the 
transfer of the mortgaged property.! 8 ) But this does nob imply that rights in 
derogation of the mortgagee’s interest could be thus created by the mortgagor.! 9 * 
Such covenants against alienation professing to mortgage “ all his property” 
without any specification of the locality or nature of the property must be 
distinguished from 'those in which the obligor stipulates against alienation of 
certain specified land, in which case, of course, the transaction would be so far 
good as a mortgage.! 10 ) 

1180. Mortgage of after-acquired Property. —It may be a ques- 
tion whether hypothecation of one’s future property is sufficiently specific to 

(1) Rambuksh v. Sookdeo , 1 N. W., Ill; (7) Koondim Lai v. Wasseer AH, 3 N, W, 

Chooneelal v. Puhulwan, 3 Agra £70. P.H.C.R. 205. 

(2) Mulchand v. Balgobind , I. L. R M 1 (8) Dookhahore v. Hidayat-oollah (1$G6) 

All,, 610, and oases therein cited. Agra, F. B. 7 1 13) ; Mahomed v. Banee 

(3) Kinlock v. TotaRam, 15 I.C., 335. Pershad, 1 N. W. P. H. C. R., 135 ; Chunni 

(4) Jawahir Sing v. Susein,' 18 O.C. 1; v. Thakur Das, I. L. B.. 1 All., 126; Khub 

Radhe Lai v. Angue 16 O. C. 213. Ghand v. Kalian Das. ib t p. 240, F. B. ; 

(5) Bhupal v. Jag Ram , I.L. R., 2 Alt., Mulchand v. Balgobind , ib 610; Gunga 

449; Dookheporev. Hidayudoolah, Agra (F,B.) Persaud v. Beharee (1857), S. D. A., 825; 

7 ; Rambuksh v. Sookh Deo , 1 N. W. P. H, Chunder Kishore v. Goorchurn (1855), S.D.A, 

0. R.,111; Gunoov. Latafut llossain, I.L. 358. 

R,. 3 Cal., 336; Dossi Money v, Jonmenjoy , (9) See the subject further discussed under 

1. L. R., 3 Cal., 363; Najibulla v. Nusir s. 60 post. 

MisirL I.L.R., 7 Cal., 196. (10) Rajkumar Ramgopal v» Ram Dutt , 5 

(6) Ghoonrn Lai v. Phulwan , 3 Agra, 270; B.L.R., 264, F. B, 

Rambuksh v. Sookh Deo,lN,W.P,H.C.R. Ul. 



Gas, , 523. 

(4) Collyer v. Isaacs , 19 Cb, D., 342, 

(5) Tailby v. Official Receiver , 13 App, 
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(6) Belcling v. I&ad, 3 H. & G. 955 ; In re 
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(10) Balding v. Read, 34 L.J, S Exch. 212. 
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form the subject of a valid mortgage. In England, it is the rule that at common 
law no man could make a grant of what was not at least potentially in 
existence,* 1 ) unless the grant was ratified by the grantor after he acquired 
the property, or the mortgage was so framed as to give the mortgagee power 
to seize the future property of the mortgagor as it should be acquired by 
him, and such power is acted upon.! 2 ) But in the view of equity such 
contracts, though not operating as an immediate alienation because there is 
nothing to transfer, may nevertheless be enforced the moment the property 
comes into being, provided that the contract is one of which the Court will 
decree the specific performance. If it be so, then immediately on the acquisi- 
tion of the property described, the vendor or mortgagor would hold it in trust 
for the purchaser or mortgagee, according to the terms of the contract. For if 
the contract be in other respects good and fit to be performed, and the consi- 
deration has been received, incapacity to perform it at the time of its 
execution will be no answer when the means of doing so are afterwards obtained. 
But in order to create such an equity the future property must be also specified. 
As Lord Westbury, L. 0., said ; “ A contract for the sale of goods, as, for 
example, of five hundred chests of tea, is not a contract which would be 
specifically performed, because it does not relate to any chests of tea in 
particular ; hut a contract to sell five hundred chests of the particular kind of tea 
which is now in my warehouse in Gloucester, is a contract relating to specific 
property which would be specifically performed. The buyer may maintain 
a suit in equity for the delivery of a specific chattel when it is the subject of a 
contract, and for an injunction, if necessary, to restrain the seller from delivering 
it to any other person.” ® And so Jesse!, M. B., in another case observed : — 
“ A man cannot in equity any more than at law assign what has no existence. 
A man can contract to assign property which is to come into existence in 
future and when it has come into existence, equity treating as done that which 
ought to be done fastens upon that property, and the contract to assign then 
becomes a complete assignment.” 14 ) And it is now agreed that an assignment 
of future property will be valid if it can be ascertained at least when the 
security is enforced, though it may not be capable of ascertainment at the 
time when the security is given, (5) But if the assignment is vague and 
uncertain, the Court will not give effect to it. Thus a mortgage by a 
person of “ all his present and future personalty ” would not create any 
right over property non-existent at the timed 6 ) But the property though 
originally undetermined may become specified by being brought into the 
place, or for the purpose, by which it may be ear-marked (?) and then 
property answering that description may be seized, though it may not be the 
identical property intended.® Such property is usually defined with reference 
to some specific place, as all the stock-in-trade which should or might at any 
time during the continuance of the security be brought into the premises ; (9) 
but- chattels in a house or elsewhere is too vague. ( 10 ) On a similar principle, 

(1) Bacon’s Maxims, R. 14 ; Perkin’s 
“Profitable Book,” Tit. Grant, pi. 65,” 

(2) Lunnv . Thofylm, 1 C. B. 379. 

(8) Holroyd v. Marshall , TO H. L. 0., 191 

(209, 210); Congreve v. Evetts, 10 Excli., 

298; Carr v. Acraman , 11 Exch., 566 ; 

Lomax v. Buxton, L. R., 6 C. P., 107 ; 

Lazarus v. Audrade , 5 0 P. D., 320 ; Collyer 
v, Isaacs , 1.9 Cli. D., 349 ; In re D'Mpineuil 
20 Cb. D » 758 ; Clements v. Matthews, 11 Q, 

B. D,, 814 ; Reeves v. Barlow , 12 Q. B. D„ 

436 ; Tailby >, Official [ Receiver , 13 App, 
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the intention to charge after-acquired property must be clear and will not be 
presumed from doubtful expressions. W In England statutory forms have now 
been prescribed to insure both specification aud precision, d) and the statute 
further restricts the enforcements of such assignment as against the grantor 
only. (3) 

1181. The procedure for the enforcement of such a security would appear 
Procedure and follow the lines of a mortgage-decree, and a decree nisi 

form of decree. in the following terms was made in Bombay : “ That on 

replacement within six months from the date of the order 
of the paddy still due (specify ing the amount) the mortgage is to be released, 
but that on default of the replacement of the paddy aforesaid within six months 
aforesaid there should be sale of the existing hypothecated property with 
liberty to apply in case the amount is not realised, the decree to be made 
absolute on the expiration of six months. ( 1 2 3 4 ) The prayer for instalments was 
refused as six months were allowed. ( 5 6 7 8 9 * ) 


1182. Although a mortgage of future property is, perhaps, strictly speak- 
Hinduand ing, contrary to both Hindu (6) and Mabommedan (V law, 
Maftomedan rule. as being a mortgage of that which was not visible or in 
existence, (8) and it was so thrown out by Westropp, J., in a Bombay ease. ( y ) 
still the English equitable rule has long since been followed in this country <10> 
and it has been held that in order to create an enforceable equity the contract 
must explicitly and specifically describe the property to be charged. Thus the 
pledge of a kiln does not per se confer on the pledgee any right to bricks made 
in the kiln in future, I 11 * * ) Bub the future indigo crops that may be grown upon 
a certain plot of land belonging to the mortgagor may be mortgaged, (12) though 
such a mortgage does Dot come within the purview of - this Act. Neither 
can it be called a pledge of specific movable property. It is a mortgage 
of movable property that may come into existence in future, and the 
transaction is in the nature of an agreement which is on the analogy of 
the English law legally enforceable, not only against the transferor, but 
also against a transferee with notice of the obligee’s equitable interest, 113 ) 
though not against a transferee without notice/ 14 ) 

(1) Tapfield v. Hillman , 6 M. & Q., 245. 

(2) Bills of Sale Act, 1882 (45 & 55 Vic., c. 

43), s, 56. Amended in 1891 (54 .& 55 Vic,, 
c-35), ss. 6,9; See Kelly v, Kellond^Q Q.B.D., 

S.G., sub 710771 Thomas v. Kelly, 13 Aop. Cas., 

506. 

(3) lb., s. 6. 

(4) Shivram v. Dhan, 4 Bom. L.R., 577, 

{5) Ibid. 

(6) Driehfcadi, Drishtabandhak Wilson’s 
Glossary, 148 ,* cited in Keclari v. Atmaram, 

3 B.H.C.R. (A.C.), 11 (17), but contra in 
Steele 261. Elbarling, 128. 

(7) Maenaghten’s Mob. Law, Cb. Ill, S. 

14, p. 43. Oh. V. S. V., p. 50 ; Baillie’s D,, 

519 (520) : 2 Hedaya, 372 et sea ; Baillie on 
sale, pp. 8,141, et seg . 

(8) Kedari v. Atmarci7n, 9 B.H.C.R. (A.O), 

11 (17). 

(9) Ibid , p. 17 ; citing Venkata v. Parvati, 

14 K.O.R. 460 (464 note ) where, according to 

Colebrooke, in 2 Strange’s Hindu Law, 467, 

469, a mortgage ( bandhaka ) is defined to be 

“ of real, substantial, visible ( drisha ) pro- 

perty, under which the mortgagor remains in 


possession till the stipulated time arrives.” 

(10) Sahib Prahlad v. Budhu Singh, 2 B 
L R, 111 (117), P.O, : — “ But how can there 
be any such transfer, actual or constructive 
upon a contract under which the vendor sells 
that of which he has not possession and to 
which he may never establish a title. The 
bill of sale in such a case can only be evidence 
of a contract to be performed m future , and 
upon the happening of a contingency, of 
which the purchaser may claim a specific 
performance, if he comes into Court showing 
that he bas himself done all that he was 
bound to do ” ; followed in Bhobosoojidree v. 
Issur Ghunder, 11 B.L.R., 36 (41) P.Q, 

(11) Gujadhur v. Kunhya Lull, 3 Agra, 27 ; 
Ttlokdhariv . Furlong, 2 B.L.R, (A.C.), 230. 

(12) Misri Lai v. Mozhar Hossain, I.L.R., 
13 Cal., 262 (264). 

(18) Bansidhar v. Sant Lai, I.L.R., 10 AIL. 
133; following Holroyd v. Marshall , 10 H.L, 
a, 191. 

(14) Bansidhar v, Sant Lai , I.L.R., 10 AIL, 
138. ^ 
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1 18S. An assignment; of the “ produce of the indigo crop for 1292 Fasli of 
Mauza J arab has been held to be valid as constituting a 
Sufficient for Its sufficiently specific description for the purpose of creat- 
identification. jog a valid assignment in equity.’’ ( i! 8o a letter written 

by the obligor to his firm at Bombay informing the latter 
that i: two Jokhim Hundis for Rs. 7,100 and 4,000 had been drawn against 
48 bags and 128 bags respectively, of sheep’s wool shipped in the vessels 
* Mahadeoprasad 1 and ‘ Hariprasad ' and directing them, oh the arrival of the 
vessels, to deliver the 77 bags to the plaintiff Jadowji Gopalji,” and which was 
given to the plaintiff, was held to operate as an equitable assignment of the 
wool to the plaintiff. ( 2 ) But there can be no valid mortgage unless the mort- 
gagor has at least a potential interest in that out of which the property may 
arise. ^ So while a grant of the next year’s wool of a man’s sheep is valid 
because he has a potential property in such wool, still a mortgage of the wool 
of all the sheep which a man ever shall have is void. And so the tenant 
of land may validly mortgage all the fruit or crops that may grow upon it 
hereafter, ® because he has an interest in the land. But he could not assign 
away the fruit or crops of another’s land which he may subsequently acquire. 
'And so an assignment of a man’s stock-in-trade would only pass the property 
in only such articles as existed at the time of the assignment, and not 
in the after-acquired articles even though the deed may also purport to 
convey them, W unless in the latter ease they be specified or ascertained. ( 8 ) 
An assignment or future book debts, though not limited to debts in any 
particular business, was held sufficiently defined and passed the equitable 
interest in book debts incurred after the assignment, whether in the business 
carried on by the mortgagor at the time of assignment or in any other business. (®) 
Where neither the instrument nor the surrounding circumstances give any 
clue to identify the property, the transaction is, as observed before, devoid 
of the specifically required by the definition (5 1172). Thus where it was 
said “ We hypothecate as security f or the amount our properly with all the rights 
and interests ” and the debtor nowhere in the instrument indicated to 
what property the condition referred, it was held that the contract was 
too vague to constitute a mortgage. (*0j So also an instrument which contained 
the following clause : £l If it is not so paid we will pay it with the whole 
of our property,” Gl) If the instrument is vague at the time of execution, 
but not vague when the Court is asked to enforce the contract, it can no more 
be impeached on that ground. G 2 ) A description is too vague only if the Court 
cannot see what the parties intended to deal with j 13 ) 


(1) Bansidhar v. Sant Lai , I.L.R,. 10 All., 
m (i36). _ 

02) Jadhonji v. Jet ha Shamji , I.L.R , 4 
Rom. 333 (342) ; following Burn v. Car- 
valho, 4 M, & Cr., 702. 

(3) Siva v. Bisandas , 2 G.P.L.R., 193, 

following Misti Lai v, Mozhar Hossain , X.L. 
R., 13 Gal,, 262 ; Grantham Bazvley , Hob., 
132 ; Fetch v. Tulin, 15 M. & W„ 110 ; Gle- 
vkntsv. Matthews , 11 Q.B.D.,808; Will’s P. 
P. (15th Ed.), 91* W . i 

(4) Com, Digfc. tit. “Grant” (D) Will’s P. 
P, (15th Ea.h 91. 

(5) Grdntham v. Hawley , Hob., 132. 

(6) Sima v. Bisandas, 2 G. P. L. R„ t 193 ; 1 
Baghunath v, Mot% 10 G.£\L,fe., 87. 

(7) Limn v. Thornton y 1 C.B., 379 ; Gale 


v. Burwell, 7 Q.B., 850; Joseph v. Lyons ^ 
15 Q R.D-, 280; Hallas v. Robinson, ib. t 
288, : ; ' , ■ ' ' ^ 

(8 1 Stat. 56 & £7 Vicfc., o. 71, s. 52, 

(9; Tailley v. Official Receiver , 1.3 App. 
Gas.. 523; approving In re Clarke , Comb 
v. Carter, 36 Oh. I)., 348; and overruling 
Belding Bead, 3 H. & 0», 955; In ro 
IPEpineml , 20 Ch. I)., 758, 

(10) Deoji v. Pitamber, I.L.R. , 1 All., 

275,' , ■ , ' , P : ' 

(11) Bheri v. Maddipatu , 3 Mad., 

351. ' ' : 1 ; , ' 1 1 ' , ' ^ : Gy : ; v 

(12) Tailby v. Official Receiver , 13 App, Gas.. 

-0:0v ''-wy.''-. ■. PP7.:7 ; .'W.. 

(13) Tailby v. Official Receiver, 13 App, Gas., 

523. . , : 1 ' ” , e ' ' ■ ’ 
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. 1184. A contract to assign future property may be specifically enforced 
against the obligor or his assignee with notice, failing which the obligee is 
entitled to recover damages which, under ordinary circumstances, would be the 
fan- price recovered for the thing sold. (U But in either ease, the assignee 
must allege and prove that he had performed, or, was willing to perform, his 
part of. the contract, but was prevented from so doing by the wrongful act of 
the defendant. ( a ) ■ On similar equitable grounds the " assignee has a right to 
subsequently acquired property of the insolvent, unless the latter has obtained 
a certificate and discharge. The rule is, however, subject to two qualifiea- 
H°? s— when ^ the insolvent has acquired property subject to liens and 
obligations, in which ease the property taken is subject to the equities and 
charges whiel^affeet it in tne hands of the insolvent ; and. secondly, when the 
insolvent carries on trade at a subsequent period, with the assent of the 
assignee, the property which is acquired in the subsequent trade will be subjeet 
m equity to the charge of creditors in that trade, in priority to the claim of 
the assignee. 

1185. Mortgage is to secure Debt.— The third requirement of 
Mortgage or sale. ^ mortgage is that it should be executed to secure a debt. 

inis is the feature of a mortgage which distinguishes it 
from other transfers such as by sale, exchange, gift and lease, since in these 
the relationship of debtor and creditor does not exist, and the transfer made is 
not to secure the payment of money or money’s worth. 

There are, however, some transactions which, though appearing to be sales, 
are in reality mortgages. To this class belong cases where there is ab initio 
ao absolute bona fide sale and conveyance with a collateral agreement for 
repurchase by the mortgagor on payment of the purchase-money within a 
stipulated time ; ( 3 ) and such collateral agreement may be either introduced 
into the agreement for sale at the time, or may be made at a subsequent period. 

Whether a given transaction is a mortgage- property so-called, ’or is a sale 
with an option of repurchase, depends upon the special circumstances of each 
case ; and parol evidence is alwavs^ admittad to show that what appears on the 
face of the deed to bs an absoliRi^cBnveyance was intended to be a conveyance 
by way of mortgage only. ” (±) These circumstances may be here enumerated : 
(!) where the money paid by the grantee is not a fair price for the absolute 
purchase of the property conveyed to him ; (ii) . where the purchaser was not 
let into the immediate^ 5 ) possession of the property ; (xii) where instead of 
receiving the rents for his own benefit he accounted tor them to the grantor, 
and only retained the amount of interest; (iv) where the expense of preparing 
the deed of conveyance is borne by the transferor ; (y) where there exists a 
power to the ^ transferee to recover the sum named as the price of the 
repurchase ;.(yi) where there is a covenant for the payment or interest ; or (yii) 
where the stipulated period for repurchase is a long one, in all of which cases 
the deeds are to be taken as constituting mortgages. d 6 ) But a mere stipulation 
as to the payment of interest is not by itself conclusive to shew that the 


(1) Tailby v. Official Receiver, 13 App. C*s., C*s., 13 ; Maxwell, v< Montacute, Prec. Oh., 

536 * 526; Douglas v. Galvzrwell, 3 Gift., 251. 

(2) Bhobosoondree v. Issurehunder, ll W.R., (5) Powell on 'Mortgages by Coventry 125a ■ 

36 (42) P.C. Brooke v. Q trvod, 3 K- & J.. 60S ; D jG. & 

(8) Anderson V* White, ZD) G. & J., 97 ; J.. 62 ; Williams v. Owen, 6 My. & Cr., 803 

Birmingham Canal Co, v, Cartwright, 11 Ch. (G) Modh'i Sudan v. Rhidoy'MonL 6 C W 
I>., 42U N.,192. J 

(i) Barnhart v, Greenshields, 9 M. R. C. 



(1) Modhu Sudan v. Rhiioy Moyii, 6 C. W, 
N., 192, distinguishing without comment— 
Bhagwan v. Bhagwan, I. L. R., 12 All. 397 ; 
Ali Ahmad v. Rahmatuilah , I, L, R., 14 All., 
195 ; Bai Moii Vahu v, Mamubhai, I, L, R. t 
21 Bom., 709. 

(2) Barrel v. Sabine, 1 Vero,, 268. 

(3) Thornbrough v. Raker* 2 D. C.,1046; 

<S7. Jb/m v. TParofawt, cited 3 Swan., 631; 


and see the case of Dram ■ v« Fans#, 1 Y« & 
Co., C. C 7 580; Snells Equity, p p. 651, 352. 

(4) Govinda v. Jbs/t'?,, I. L, it., 7 Bom., 78; 
Lahshmi v. Krishna , 7 M. H. C. R., 6. 

(5) I&id. 

(6) Dart’s V. & (Gth Ed.), 925. 

(7) Balshet v. DJundo, I.L.R.. 26 Bom. 
33 (39), 


transaction is not an absolute sale, but a mortgage. M The difference 
between a transaction by way of sale with a right of repurchase and a 
mortgage is very important with reference to the consequences of each; for 
whereas in a mortgage, even after forfeiture at law, the mortgagor has his 
right of redemption in equity, yet in the case of a sale with a right of 
repurchase the time limited, being regarded as of the essence of tbe contract, 
must be strictly observed, and there is no principle on which the Court of Equity 
can relieve, if it is not so observed J 1 2 3 * ) There is also this farther important 
difference, viz., that in the ease of a sale, with an option of repurchase, if the 
purchaser die seized, and then tbe right to repurchase is exercised, the money 
goes to his real representative and not, as in the case of a mortgage, to his 
personal representative. The law above laid down has been followed in 
India. (4) In one case the test laid down was that if the vendee could insist 
upon the recovery of the price of the repurchase, the transaction was a mortgage, 
otherwise a sale.* 5 ! “The best general test of the intention or the parties 
in these cases, ” says Dart “ seems to be the existence or non-existence of a 
power in the original purchaser to recover tbe sum named as the price of 
such repurchase ; if there is no such power, there is no mortgage.” ® 

1188. As stated before, is not permissible to the parties to prove by 
parol, that a sale was intended to be a mortgage, or 
Parol evidence. ver§a '/§§ 1156, 1157). But this does not exclude 

parol evidence of contemporaneous acts and conduct which tbe courts 
allow as an aid to construction. What then are the acts and facts of 
which parol evidence may be adduced ? Now since a mortgage essentially' 
differs from the other forms of transfer in that it is a security for a debt ali 
evidence conducive to that end or calculated to negative such an inference 
would be both equally admissible. Cases have been given in the previous 
chapter of transactions which tbe courts have construed to constitute a sale 
as distinguished from a mortgage (§§ 956, 957). Those cases in which the 
transactions have been characterized as mortgages may now be considered, 
and in considering them the same canon which is the cardinal one for the 
construction of the Indian deeds, should be kept in view, namely, that what 
one has to see is not tbe garb but tbe gist of the transaction, and that for that 
purpose not the particular paragraphs but the general context should be taken 
into consideration. To take an instance. The obligor covenanted: “The 
lands of the three Inamdars are in my possession. I will give you half their 
produce as interest and the other half after payment of the assessment in 
reduction of the principal. If I fail to pay you, you may let the lands to others 
and take the profits, and I shall not be entitled to have it back until the money 
is paid.” Here the obligor covenants that he will give the obligee the produce of 
certain lands in payment of tbe debt and interest. This is then a mortgage and 
the superaddition of payment by instalments and the power of sale does not 
transform the nature of the security, (V A deed provided that the land 
mentioned in it should be security for the amount stated, that the period of 
redeeming the land was three months from the date of the deed, and that if the 
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P.G. So in an English oase the LC. said : “I 
.think that the Court after a lapse of thirty 
years ought to require cogent evidence to 
induce it to hold that an instrument is not 
what it purports to be” Alder son v. 
White , 2 DeG, & J., 105, followed in The 
Manchester , &c., By. Co., v. The North 
Central Waggon Co. , 13 App, Gas., 568 ; 
Bhagwan v. Bhagwan, I.L.R., 12 All, , 387 
(391), P.G. 

(6) Goodman v. Grierson , 2 B. & B., 274 ; 
observed on in Tukaram v, Bamchand , I, 
L.R., 26 Bom., 252 (257), F.B. 


(1) Nagindas v. Kara, 6 Bom.L.R-, 630. 

(2) Tukamm v. Bamchand, I L.R., 26 
Bom., 252 (258), F.B. 

(3) This word has been thus translated by 
Prof. Wilson in his Glossary of Indian terms. 
“ Land mortgaged with option to the vendee 
to consider it as his property if the mort- 
gage is not redeemed within a stipulated 

period.” 

(4) Lakshmi v. Sri Krishna, 7 M.H.C.R., 
6 (12) ; to the same effect in Ayyavayyar v. 
Bahimansa, I.L.R-, 14 Mad., 170. 

(5) Situal v, IdUchmi, I.L.R., 10 Cal. , 30 
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amount was not so paid, the executant should have no right of claim to the said 
land. It contained no provision as to payment of interest. It was held that 
the transaction evidenced by the deed was a mortgage and not a sale. I 1 ) In 
construing a mortgage little help cannot be got from the wording of another docu- 
ment whieh may have been executed under a different set of circumstances. 

1187. In another case the Muddata Kriyamffl dated 10th April 1885, ran 
as follows : — “ As I have conveyed to you as sale for Rs. 6,000 the Papuchetti 
Seri adjoining' the land of Kasbah Jaggannatapuram in the zemindari of 
Madugula, they are given you for absolute sale : so the said sale-money has 
been received at the time of sale. In the event of my paying you the principal 
Rs. 6,000 within six months from this date, you must give back the said 
land to me. In the event of our not being able to pay according to the said 
stipulation, you should hereditarily from son to grandson enjoy the produce of 
the said land, yourself paying to Government the assessment fixed on a sub- 
division, reckoning this sale-money to be a pure sale.” It was held that the 
document was a sale with a condition for repurchase as the designation of the 
word Muddata Kriyam itself would shew. “ The length of time (thirty years), ” 
the Court observed. “ is in favour of the hypothesis of sale, as is the fact, much 
noticed in all the English cases, that there is no remedy for the vendee’s money 
and no interest charged upon it.” W It is sometimes said that a fair criticism 
by which the Court is to decide whether a deed be a mortgage or nob is — “ Are 
the remedies mutual and reciprocal ? ” but such a test is obviously inapplicable 
to an usufructuary mortgage in which the rights of the mortgagee are defined 
by the special terms of his contract. ( 5 ) Thus where a purchaser of land, another 
person advancing the purchase* money for him, granted to the latter a mokurari 
2 iatta, or perpetual lease, not as a security for the debt, but as an absolute 
acquittance of it and at the same time an ikrarnama was executed, whereby it 
was stipulated that when the grantor or his heirs should pay to the grantee or 
hfa heirs, the amount of the above debt without interest, out of his or their own 
moneys without borrowing from any other persons, then the patta should be 
cancelled, the grantor having no claim to mesne profits during the possession of 
the mokuraridar, it was held with regard to the terms of the instruments, and 
the circumstances under which they were made, that the transaction was not a 
contract of mortgage, but evidence of a sale and acquittance of a debt with 
power of repurchase. ( 6 ) 

1188. A document purporting to be one of sale, though it be accompanied 
by a contract reserving to the vendor aright to repurchase the property sold, on 
repaying the purchase-money within a certaiu time, is not on that account to be 



(1) Bhagwan v* Bhagioan , 12 All 
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(2) Ourusamy v. Swaminadha. 2 M.H.C, 
R., 450. 

Jf! Ballubdar v. Birjroj Bai, 30 I. 0. 630. 

(4) Chidambara v. Manihka, 1 M.H.C R 
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construed as if it were a mortgage W though in one case it was so held. ( 2 ) In 
that ease the deed purporting to be a sale contained the following clause : “ If 
within sis years the amount was paid back the sale would be"void.” And 
which was held to constitute a mortgage by conditional sale, and not an out 
and out sale, because it exactly conformed to the definition of a mortgage by 
conditional sale as given here. Where no time is mentioned for repurchase, the 
sale does not necessarily become absolute, so as to deprive the vendor or his 
representative of the right of repurchase. < 8 ) And a clause as to forfeiture of the 
light of repurchase on infraction of a condition in the lease will not deprive the 
vendor of his remedy. (4) Where by two documents contemporaneously executed 
he vendor absolutely sold, and the vendee agreed to reconvey after reimbursing 
himself for tlie expenditure incurred by him on account of the vendor, 
it was held that the transaction was in the nature of a mortgage, and the 
counter kararnama executed by the vendee, even though not registered, 
operated as a > deed of defeasance to the title acquired under the first 
agreement. Similarly in another case the facts were these : — “ The co-sharers 
of a certain estate sold it to B on the same day as the vendors executed the 
conveyance of such estate to B ; the latter executed an instrument whereby 
he agreed that the vendors might redeem such estate or any portion thereof, 
within a certain term on repayment of the purchase-money or a proportionate 
share thereof, and in such case the sale would be considered cancelled ; provided 
that the vendors paid the money out of their own pockets and did not raise 
it by a transfer of the property or otherwise. The heir of one of the vendors 
having sold his share of such estate to A, the latter sued B to redeem such 
share. The case having been referred to the Full Bench, the majority of the 
Judges held that the nature of the transaction between B and his vendors must 

bwt ermlD , ed by , 00 ^ m . g at both tbe conveyance and the agreement, and, 
both those documents being regarded, the transaction between them was one 
°\ ■' °Fi gage ’ aQd tbe jendors had a right of redemption. (5) But where the 
plaintiff executed an instrument in consideration of a debt of Es. 150 in 

nark^l : e “ pow f? n g him fco enjoy a certain piece of land for a 

period of twenty years, after which it was to be restored to the plaintiff free 

C ( i , aims ;, lt was he, f that sinc e there was no stipulation for the pay- 
ment of either the principal or interest, the transaction was not a mortgage 

after wards^thfi 7 e ^ ors 80 d , s ° me property to the purchaser and some months 

SXTto Wmifora^T-^/f t gre ? men - infavour °f a vendor agreeing to 
resell it to him f on a certain date he is paid a fixed sum of money from his 

own earmngs the Court held that since the two transactions were not between 

teansSrS’ th ® a f tter , agresment could not be used to modify the earlier 
transaction and convert what was ostensibly a sale into a mortgage. (6) 

constituted^ r he Zf,^ Vent ° - he but its contents or" the relations 

constituted by it, that determine its nature. ( ? ) In thi«? rMnppf tha low 

TeS f f t a Pieee Wifch tte EDglish ^ ; indeed^ £e tWs Tubfect Ss 
one dictated by common sense ; and in every case the question is what u non 
aiair construction of the instrument and of the surrZdteg 
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and conduct; of the parties, should be the meaning of the transaction. M But 
if the words of a deed are plain and unambiguous, the fact that the parties 
understood it otherwise and acted on such understanding for a period of more 
than forty years could not affect its construction and the effect to be given 
to it. ( 1 2 3 4 * ) Nevertheless lapse of time is a material factor in determining how the 
transaction had been regarded by the parties. As Lord Oranworth, L. 0., said : 

The Gourt after a lapse of thirty years ought to require cogent evidence to 
induce it to hold that an instrument is not what it purports to be.” (3) In all 
cases, however, the onus of proving that an instrument is not what it purports 
to be is on the person alleging it, and it has been held that the onus gets 
heavier with each year of possession. (4) Such a transaction cannot, however, 
be proved so as to affect a bona fide purchaser without notice,^) i.e. t an 
innocent purchaser without notice of the existence of the mortgage who merely 
buys from a person who was in possession of the title-deeds and was ostensible 
owner of the property. (6) If the vendor of the property stipulates for its 
reconveyance to him on certain terms, he must, in order to entitle him to the 
reconveyance, act up to those terms strictly. CO 


1189. Mortgage distinguished from Trust. — Where the debtor 
stipulates that he would repay the amount of the loan by a certain date, and 
that if he did not pay the money as stipulated, he should lose his right to certain 
land, and that the creditor should take possession thereof, and that after the 
creditor took possession of the land no interest should be paid by him, the 
creditor paying the rent out of the profits of the land without any objection, 
it was held that the document did not amount to a mortgage, nor did it even 
create a charge. ( 8 ) The question whether a document operates as a mortgage or 
a trust is a question of construction. In one case referred to the Pull Bench, 
the document appointing a Samudayam or manager ran thus : — “ Teet granted 
by the Uralers to Ghitambara Patter : You are appointed Samudayam ... and we 
have received from you a kanom of 18,000 fanams on the devasom properties. 
Prom the gross rent of 2.850 paras of paddy due to the devasom you are to 
appropriate 1,800 paras to interest on the money due to you, and after deduct- 
ing the amount and 400 paras of paddy allowed to tenants for interest on their 
kanom amount, 8,000 fanams, you are to defray the expenses of the devasom 
with the remainder and keep accounts.” It was held than having regard to the 
fact that the document was not framed like an ordinary kanom document and 
there were no words of demise or kanom and no intention of transfer of pro- 
perty or right of possession, the instrument was not a mortgage, although the 
trustees might be under an obligation to repay the debt before determining the 
holder’s power to collect the rents due to the devasom. In short, the document 
created a charge but not a usufructuary mortgage.^ 

In taking into consideration the effect of an instrument, the Gourt is to 


(1) Bhagioan v. Ehagwan, I.L.R , 12 AIL, 
887 (391) P. 0., following Alder son v. White % 
2 De. G. & J., 105 ; Balkishen v. Legge , I.L. 
R., 22 All,, 149 P.-G. ; Preonaih v. Madhu- 
sudan, I.L.R., 25 Gal., 603 F.B.; Tukaram 
v.Ramehand, I. L. R., 26 Bom., 252, F. B., 
and oases cited supra. 

(2) North Eastern By. v. Hastings [1900] , 
A. C., 260. 

(3) Alder son v. White , 2 Da G. & J., 105. 
See § 336 rule 7. 

(4) Aldersonv. White , 2 De G. & J., 105 ; 

Manchester By. Co. v. The North Central 


Waggon Co., 13 App. Gas., p. 568, cited in 
Bhagwan Sahai v, Bhagwan Din , I. L« R., 
12 All., 387, P. O. 

(5) Bakken v, Alagappudayan , T. L. R,, 
16 Mad., 80. 

(6) Kashi Nath v. Hurrihur, I.L.R., 9 
Cal, 893. See s. 40. ante. 

(7) Part, 240, 926 ; Ourusamy v. SwamU 
nadha , 2 M.H.C.R., 450. 

(8) Madho Misser v. Sidh Binaikt I.L.R,, 
14 Cal., 687. 

(9 ) Krishmn v. Veloo , I.L.R., 14 Mad„ 
301 (309), F.B. 



Bom,, 252. F. B,, following Balkishen v. 
^ ^ 149, P.C., bufc contra * 

(7) Tukaram v. Ramchand, I. L. E «6 

Bom,, 252 (258), F. B. ' ' 

(8) Kristo Coomar v. Chowdhree Beeraj 

H 5 y '\J 59 ; Dora PVa v. Kundukuri , 
3.M. H. 0. E., 368 ; Ma&hoalt Ameenv. 
Marem Reddy , 3 M. H. 0. B., 31. The same 
view since taken in Dhannu v, Bechar 16 G 
F. L. R., 49 is unjustified by the Act, 


1190, Mortgage and certain Leases distinguished.— A mortgage 
sometimes bears much closer affinity to certain forms of leases, from which it is 
not often easily -distinguishable. The criterion for distinguishing such leases 
from a mortgage^ is, however, the same, viz ., whether the transfer is made to 
secure a debt. Zur-i-peshgi leases or leases granted on a sum of money being 
advanced are on the same footing as pure usufructuary mortgages and are 
dealt with as such, but this is only when there is a power of redemption reserv- 
ed to the lessor either expressly or impliedly, so that it distinctly appears that 
the parties themselves in fact intended the transaction to be in the nature of 
a mortgage.”* 1 2 * ) This form of a lease is often classed as a form of an usufruc- 
tuary mortgage, w) but from which it certainly is distinguishable inasmuch as 
while a mortgage is a security for the payment of money or for the performance 
of an engagement, a lease, as such, whatever its character, always implies a 
grant of land for a fixed term free of rent, — it may be in consideration of past 
and present advances. ( 4 5 ) Thus an instrument purporting to be a mortgage 
with possession of certain villages for a period of fourteen years which provided 
that on the expiration of the term the mortgagor shall come in possession 
of the mortgaged villages without settlement of accounts that on the expira- 

tion of the term,.... the mortgagee shall have no power whatever in respect of 
the estate.... and after the expiration of the term this mortgage-deed shall be 
returned to the mortgagor without his accounting for the mortgage-money 
secured under the document was nominally a mortgage but in reality only a 
lease and was so adjudged by the Privy Council who said: “It is not a 
security for the payment of any money or for the per*formanee of any engage- 
ment. No accounts were to be rendered or required. There was no provision 
for redemption expressed or implied. It was simply a grant of land for a fixed 
term free of rent in consideration of a sum made up of past and present 
advances. (*) Of course, such deeds should not be held to be mortgages 
merely because they are so designated by the parties, (6) although the fact that 
the partes have so designated it shews that they believed themselves to be 
elothea with all the rights and remedies incidental thereto. (?) 

119 1 , Zur-i-peshgi leases were before the Act indiscriminately regarded as 
a species of an usufructuary mortgage. Thus a lease at a yearly rent of Es. 214 
from which a deduction of Es. lll was to be made on account of interest 
and in which it was stipulated that if on the expiration of the lease the loan 
snould not be repaid, the lease should continue/ ’ was held to be a zur-i-veshqi 
lease to be dealt with as a mortgage. (8) But such a case would now be dealt 

hM -! d as . a “ “^gage-deed with possession regard- 
ing land provided that m consideration of a debt of Es. 240 due by the nlaintiff 
ten agriculturist) to the defendant, the latter was to take possession of certain 

(1) Kader Moideen v. Nepean, I.L.R., 21 
Oal„ 882 P.C. : Krishnan v. Veloo, I.L.R., 

14 Mad., 801 (309), F.B. 

(2) Basant Lai v. Tapeshri, I.L.R., 3 All., 

1 (4). 

(8) It was so held, in Dhannu v, Bechar 
16 C.P.ti.R., 49. 

• (4) Nidhasah v. Murlidar, I. L. R. , 25 
AIL, 115 (119) P.C. 

(5) lb. 

. (6) Tukaram r. Ramchand, x, L. b„ 29 


TRANSFER OF PROPERTY. 


[s. 58. 


look to the surrounding circumstances, the conduct of the parties and fche 
subsequent documents, petitions or orders affecting it.W (§§ 954, 1154 — 1160). 
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lands for ten years and appropriate the income thereof in liquidation of the 
debt, and that after the expiry of the said period the right to the land was to 
cease. The mortgagor having sued for redemption before the expiration of the 
ten years, it was held that the transaction being undoubtedly an anomalous 
mortgage and not a lease the mortgagor was entitled to redeem. W The fact 
that a transfer does not fall into the category of one or other of the recognized 
forms does not make it the less a mortgage, for it may be an anomalous 
mortgage. $) In a case the obligor borrowed money from the plaintiff without 
interest, and executed a deed promising to repay the amount by a given date, 
failing which he promised to execute a patni lease of certain specified property, 
the loan being then considered as a bonus for such a lease. It was further 
agreed that if the obligor failed to execute such a lease, the original deed 
should be regarded as a patni patta. The last condition having come in for 
enforcement on the debtor’s failure to repay the loan and to execute the patta. 
it was held that the creditor was entitled to possession on the tooting of 
a patni from the date of suit, and that the transaction was not a conditional 
sale but a contract to create a patni, subject to certain contingencies. W 

1192. The earlier decisions on this subject singularly lack in uniformity 
and while in certain cases a zur-i-peshgi lease was invariably held to be an usu- 
fructuary mortgage, (4) there are cases in which a zur-i-pesglii lease is placed 
on the footing of an usufructuary mortgage only when there is a power of 
redemption reserved to the lessor expressly or by implications. A zur-i- 
peshgi lease, of course, presents many common features of an usufructuary 
mortgage, and so far they are similar, but it does not thence follow that 
the two are the same. Eliminating their common features the points on which 
an usufructuary mortgage stands out as apart are, that being a mortgage it 
secures a debt for if there is no debt there can be no mortgage,* 6 ) and in the 
former case, there being a debt there is the mutuality of remedy, (7) 


When a mortgage is given by way of lease, the loan is generally 
made repayable on the same day that the lease expires, the deed containing a 
stipulation that if default is made, the lender and lessee shall continue in 
possession on the terms of the lease, until the debt is repaid from the profits 
of the land or otherwise.* 8 ) Thus where the plaintiff borrowed Es. 1,400 from 
the defendant and leased to him for eight years a piece of land and a warehouse 
standing thereon on a rental of Es. 16-12 per mensem, out of which Es. 14 
were to be appropriated towards liquidation of the debt and the balance 
Es. 2-12 paid as rent to the plaintiff : on the destruction of the warehouse by 
fire, the plaintiff having brought a suit to recover the site together with the 
arrears of rent, before the lessee was fully paid off, it was held that the gist of 
the agreement being not a letting of the premises with a rent reserved, but a 
usufructuary mortgage of the premises, the relationship between the parties 


(1) Tukaram v. Ramchand, I. L, R,, 26 
Bom., 252 (258) F, B, 

(2) Ibid. 

(3) Juseemoodden v. Euro Soondtiree , 19 W, 
R., 274. 

(1) Ratan Singh v. Greedharee, S W. R., 
810 ; Sheogoldm Siagh v, Roy Dinkur, 12 W. 
R., 215; Ishain Chunder v. Sooja Rebee, 15 
W. R., 331: RamDoolaryv.Thakoor Roy : I. 
L. R., 4 CaL, 61 ; Basant Lai v. Tapeshri, I. 
L* R., 3 All,, 1. 

(5) Gopalw Desa^ I, L, R„ 6 Bom,, 674 


(680) ; Abbe&ing v. Jasvat Singh (1880), Bom,, 
unrep. App., No. 31. 

(6) Lakshmichand 'v. Chatur (1884), B. P„- 
J., 162 ; Abdulbhai v. Kashi , I, L. R., 11 
Bom., 462 (466) ; Manickchand v. Vishnoo , 
12 C. P,L. R.,96. 

(7) Williams v. Owen, 5 My. & Or., 303 
(3081 ; followed in Abdulbhai v. Kashi , 1, L, 
R.,.11 Bom., 402 (466). 

(8) Macpberson on Mortgage (7th Ed,), p, 
12 , 
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was that of the mortgagor and mortgagee and not that of a landlord and 
tenant . W In another case an instrument therein described as a lease, was 
executed in consideration of Rs. 120, and it provided that the party paying that 
sum should remain in possession of certain land for twelve years, but contained 
no provision for repayment of that sum or for the payment of rent. It was held 
that the instrument was a usufructuary mortgage and not a lease ® (§ 1255). 

1198. What may be mortgaged.— Any property that is transfer- 
able may also be mortgaged. Property which cannot be transferred, and there- 
fore cannot be male the subject of mortgage, has been specified in section 6 
where the subject will be found exhaustively set out. 

1194. Persons competent to mortgage. — The Act being professedly 
fragmentary does not deal with the question of persons capable of mortgaging, 
but- it is clear that a mortgage being a contract every person is competent 
to make it, who is of the age of majority according to the law to which he is 
subject and who is of sound mind, and is not disqualified from contracting 
by any law to which he is subject.® “ The right to mortgage is prima facie 
incident to the right of property and eo-extensive with it ; but to this rule 
there are exceptions in the case of minors and persons of unsound mind, 
and of persons who are disqualified by law from mortgaging. Thus a Hindu 
widow, holding property belonging to her husband's estate which devolved 
to her by succession upon his death, cannot, except under legal necessity, G) 
make a mortgage which will be valid against her reversioner’s property. 
(§§ 303-309). And if the estate is ancestral property belonging to a Hindu 
family in which the doctrines of the Mithila school or of the Mitakshara prevail, 
and has been mortgaged without the consent of all those interested in it, or if the 
land is mai-i-ivnqf or dewuttur devoted to religious purposes, a mortgage of it may 
generally ba set aside.” W (§§ 189-193, 219-321). Guardians and managers of 
the disqulifiea persons are under certain circumstances allowed to mortgage or sell 
the property of their wards ; as, e.g.> when it is for the advantage of the minor, 
or when the case is one of urgent necessity.® A mortgage of a minor’s pro- 
perty executed by a guardian without the sanction of the Court, is not void, but 
voidable, and then he must restore to the mortgagee the benefit that he has 
received thereunder.® The mortgage by a loatandar of zvatan property has no 
force beyond the life of the zoatandar mortgagor. ® Documents executed in the 
mofussil come within the dictum of the Privy Council, that deeds and contracts 
of the people of India ought to be liberally construed, regard being had tp 
the sense, and not so much to the form of expression.® But in construing a 
deed the first question is not what the parties to a deed may have intended to 
do by entering into that deed, but what is the meaning of the words used in 
that deed ; a most important distinction in all cas^s nf finnKtrrief.irm a.rvri 


(1) Venkateshawara 7 , Kesawa. I.'L, R. , 2 
Mad., 187. 

(2) Reference under Stamp Act , s, 46, I. L. 
R. 1 21 Mad., 858 ; Reference under Stamp Act 
s. 48, I, L. R., 7 Mad, , 208. 

(3) Indian Gontract Act (IX of 1872), s. 11. 
a, 7 ante ; §§277-329. 

(4) Substituted for “ certain circumstances” 
in the original. 

(5) Macpherson on Mortgage (7th Ed.), 
p. 24 ; Tiharam v. Deputy Commissioner of 
Bara Banki , I. L. R. 26 Gal., 707, P, C. ; 
Surja Prasad v. Golab Chand , I, L, R,, 27 


Cal., 672. 

(6) ML Bukshan v, ML Maldai t 3 R. L. R,, 
(A.C.). 423 ; Hunooman Pershad v. Mi, 
Babooee , 6 M. I. A., 392 (412). 

(7) Sinia Piliai v. Munisami ; 9 M.L.R , 
64 ; Sadashivv. Trimbackrl . L. R., 23 Bom., 
146. 

( 8 ) Padapa v. Swamirao , I. L, R., 24 Bom, 
556 P. 0., approving Kalu v. Hanmapa , I. L, 
R., 5 Bom,, 485. 

(9) Hanoowtan Per shad v. ML Babooee , 6 
M.I.A,, 411; Janardan v. Anant, I.L.R,, 32 
Bom., 386. 
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disregard, of which, often leads to erroneous conclusions. U) Under English 
Law, in an action on a written contract, oral evidence is admissible to show 
that the party liable on the contract, contracted for himself and as the agent of 
his partners. Such partners are liable to be sued on the contract, though no 
allusion is made to them in it. This is also the law of India, and there is 
nothing in section 91 of the Indian Evidence Act against it.! 1 2 * * ) The subject has 
been already discussed before to which reference should, if necessary, be made 
for more particular information (§§ 277-329). 


1195. What passes on Mortgage.— -It is a well-known rule, that 
on the transfer of a man’s whole property, or right, title, or interest therein 
to a purchaser for value every interest in whatever character vested in him 
passes by the conveyance, it being immaterial that it did not vest in him 
in the character in which he became a party to the conveyance.^) This is 
clear,” observed Lord St. Leonards, “ that when a person having several estates 
and interests in a denomination of land, joins in conveying all his estate and 
interest in the lands to a purchaser, every estate or interest vested in him will 
pass by that conveyance, although not vested in him in the character in which 
he became a party to the conveyance.” W But a person may provide that only 
a limited interest shall pass, in which case the interest conveyed will of course 
be so limited. A trustee having also a beneficial interest in the property may 
provide that only one or the other interest vested in him shall pass, and if 
it so appear from the context the contrary cannot be presumed.! 5 * ) Thus where 
a person conveys his own right or his own property, it cannot be presumed that 
he had thereby also intended to convey property which he had in autre droit , ® 
as an executor. On the other hand, conveyance by a person described as 
an executor and assigning the estate he held qua-exec utor would not by force 
of the words “ and all the estate, right, title, and interest” pass that which he 
held in his own right. ( 7 ) So on a mortgage of his property the mortgagor shall 
be deemed to convey all his interest therein in whatever capacity possessed, 
unless he qualifies it by apt words, or it is necessarily so implied (§§ 344, 345). 


1196. Incidents of Mortgage-security.— -The incidents of property 
on transfer generally have been before discussed (§§ 336-366). As regards 
the incident passing under the consensual security of a mortgage, the question 
depends upon what is an incident of the property. In addition to the benefits 
enumerated before (§§ 336-366) such incidents include the good-will of business 
of an impersonal character as distinguished from that attaching to personal 
. reputation of the owner. ( 8 ) Such good-will may comprise the use of the 
trade-name of the firm, or of its trade-mark (9) and where the property sold is 


(1) Per Lord Wensleydale in Monypenny v. 
Monypenny , (1875) W.N., 201 ; Kishori Mo- 
han v. Shib Chandra , 7 C.L.J., 291^ (295). 

(2) Venkatasubbiah v. Qomndarajnlu, I.L. 

R.» 81 Mad,, 45. 

(8) S. 8 ante, comm. §§ 339, 344, Co. Litfc., 
845-a, Allham's Case, 8 Rep., 150-6 “If a man 

be seized of land in fee-simple, or for life, or 
have an estate in it for years, by Statute 
merchant, a staple, eligit or the like ; and he 
grants all bis estate, or all his right, or all his 

title, or all his interest of and in the- land ; by 
this grant all his estate, and as much as 

he is able to grant doth pass.” Shep. Touch, 

98 i Bhojobari v. Bhagabati , 17 I. C. 494 


(495, 496), Sheolal v. Nande Lai, 8 N. L. R. 
123 (127), 

{A) Drew v. Earl of Norhury , 9 Ir, Eq. R., 
71, 524, to the same effect. Per Lord Oran- 
worth, C., in Johnson v. Webster, 4 DeG. M. 
& G., 488, 

(5) Strange v. Eawltes , 4 DeG. M. & G., 
186. 

(6) Or u The right of another.” 

(7) Hooper v. Harrison, 2 K, & J., 121. 

(8) Cooper v. Metropolitan Board , 25 Ch, 
D., 472 (479)— As to when it does not pass ; 
see In re Bennett [1899], 1 Ch., 316. 

(9) In re Magnolia Metal Cods Trade- 
mark [1897] , 2 Ch., 371. 
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a public house with the good-will also a right to the licenses. But in such 
cases the first thing to see is the deed itself, for if it defines the right transferred, 
more, of course, cannot pass. M And so if an interest is transferred it does 
not imply transfer of another and independent interest which the transferor 
may possess in the property. A mortgage of “ the entire zemindari of Palur ” 
together with the zemindar’s “ entire right and income and the katiubadis or 
enfranchised inams ” was followed by a schedule specifying by name the villages 
constituting the zemindari, one of these being the village of Sabuliya, in which 
zemindar the mortgagor possessed not only the right to collect a fixed 
kattubadi , but over which at the date of his mortgage he held also a mortgage 
from the inamdars, w T hich the mortgagee claimed in virtue of his deed. But it 
was held that the former right alone belonged to him qua-zQ mindar, and was 
an incident of the zemindari tenure, and would be comprised in the expression 
u with our entire right and income ” occurring in the mortgage-instrument. The 
latter right, as mortgagee, he did not possess gz^-zemindari and it was noc an 
incident of the zemindari tenure, i.e of the estate as permanently settled under 
the Eegulation. If the instrument in question had been an outright sale of 
the zemindari and not a mere mortgage, it could hardly be seriously contended 
that the zemindar's mortgage-interest in the village would pass under such 
conveyance, So in an English case where the mortgagor after specifying 
certain properties, which were mortgaged, also conveyed by way of mortgage, 
“ all other lands, tenements and hereditaments (if any) in the county of 
Middlesex ” it was held that the mortgage could not be said to have included 
also the manor of which the mortgagor was seized in fee : “ I think the clear 

intent and purport must be held to be simply a sweeping in of other property 
ejusdem generis with the property which had been so conveyed, if any there 
should be. certainly not to include a copyhold property, and manorial rights in 
property of a totally different character from anything attempted to be conveyed 
or specified throughout the deed.” Mortgage of business-premises does 
nob per se carry a right to the stock-in-trade, even though id may have 
been referred to in the inventory. ( 4 ) So where a mortgage of a foundry 
with the engines, fixtures, machinery, tools, and working plant therein, 
described the chattels assigned as being “more particularly enumerated and 
specified in an inventory of even date herewith to be signed by thq, parties hereto, 
and read and construed as forming part of these presents.” The inventory 
extended over twenty-one pages, on the twentieth page of which contained 
this clause : “ The stock-in-trade consists of bolts, brass work. ..both finished 

and in preparation. And at the top of the twenty-first page were these words : 
“Also all cast and wrought iron... and all other stock-in-trade in and upon the 
before-mentioned foundry, workshops and premises,” which was followed by 
this clause ; “The contents of the twenty preceding sheets is a complete and 
exact inventory of the fixtures, machinery, utensils and things in, upon, or 
about the foundry mortgaged by us this day.” The question being whether the 
stock-in-trade was included in the mortgage, the Court held that it did not 
inasmuch as the inventory could not enlarge the deed which made no mention 
of the stock-in-trade, “even if an express intention to include articles not 
coming within the terms of the deed had been shewn by a separate writing, that 


(1) Buier v. Daniel 30 W.R. (Eng,) v 801 ; 
Garrett v. Justices of Middlesex , 12 Q.B. D„ 
620. 

(2) Bhhnaraju v. Sri Kunjabehari , 1, L, 
K., 25 Mad,, 42 {49, 50). 


(3) Hooke v. Lord Kensington , 25L.J., Ch, 

795 ; followed in Bhimaraju v. Sri Kunja- 
behari, 25 Mad., 42 (50). 

(4) Per Bacon, in ex parte Jardine , 

BE., 10 Ch., 822 (325 note). 



' 







mm 



followed in Reynolds v. Ashby & Son, Ltd . 
[1903], 1 X.B., 87. 

(7) Lyon & Co. v. London City & Midland 
Bank [1908], 2 K.B., 135. 

(8) Byjnath v. Ramoodin , 21 W.R. 233 P. 

C.; Heem v. Janokee, 16 W.R., 222 ; Douglas 
v, Collector of Benares , 5 M.I.A. 271; Krish- 
toddsv.Ramkant, 6 Gal., 142; Prem- 

chandv. Purnima , I.L.R,, 14 Gal., 546 ; (?o$- 
to Bebaryv. Stub Nath, LL.R,, 20 Cal., 241 ; 
Bemv. Rmat Ball, I.L.R., 24 Cal., 746; 
Lakshman v. Gopa/, I.L.R., 23 Bom,, 385 ; 
Mahadin v, Sheoprasad, 16 O.C, 161. 

(9) S, 65, comm. po$£. 


(1) Sir W. M. James, L.J., in ex parte 
Jar dine, L.R., 10 Oh., 322 (327). 

(2) Cumberland Union Co. v. Maryport, 
(be., Co. [1892], 1 Ch., 415; followed in 
Gough v. Wood & Co. [1894], 1 Q.B. 713; 
Huddersfield Banking Co * v, Lister d; Son, 
Ltd., [1895] , 2 Ch., 273 ; Hobson v. Gorringe 
[1897], 1 Oh., 182. 

(3) Huddersfield Banking Co. v. Lister d 
Son , Ltd . [1895], 2 Ob M 273 (232, 283). 

(4) Cumberland Union Co. v. Maryport, 
do.-, Co, [1892], ICh., 415, 

(5) Hobson v* Gorringe [1897], 1 Ch,, 182. 

(6) Hobson v. Gorringe [1897J, 1 Oh,, 181; 
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could not have made the deed operate in a way inconsistent with its plain terms, 
however it might lay ground for rectifying it.” tU 

1197. Fixtures being incidents of the property to which they are annexed 
follow as a matter of course the corpus, unless a different intention is expressed 
or may be inferred to exclude the rule. Such an intention may be inferred in an 
English mortgage from the mortgagor being left in possession, which is 
construed to impliedly authorize him to carry on his business, and to hire and 
bring in such fixtures as are necessary for his trade, and to agree with the owners 
as to their removal. He cannot claim to include in his security trade-fixtures 
set up or removed under such agreements. ( 2 ) But this case was distinguished 
by Bindley, L. J., in a subsequent case on the ground that there the things were 
unfixed on purpose to prevent the mortgagee taking them.! 3 ) Beference to the 
case itself would, however, shew that North, J., had based his decision on the 
ground that the fixtures did not belong to the mortgagors who could not 
confer on their mortgagees a better title than they themselves had to the 
property which they agreed to mortgage to them.* 4 ) But a real support for 
such a decision would be found in the doctrine of estoppel, for a mortgagee 
without notice would be entitled to a fixture as, for instance, a gas engine let out 
to the mortgagor on the hire-purchase system before the payment of the 
instalments due thereon. < 5 ) 

1198. The question what constitutes a fixture is one which depends upon 
the nature of the annexation to the land, — the intention of the person annexing, 
it to the soil being material only so far as it can be presumed from the decree 
and object of the annexation (§ § 77-91). A gas engine affixed to freehold land 
of the hirer by bolts and screws to prevent it from rocking and used by him for 
the purposes of his trade, becomes a fixture and an inseparable incident of the 
land,* 6 ) But chairs hired for use in a hippodrome with an option of purchase 
do not cease to be chattels merely because they were screwed down in accord- 
ance with the requirements of local authority. (7) 

1199. Ordinarily, a mortgage would fasten upon property which the 
Substituted mortgagor may have obtained by exchange or partition and 

security. ^ or ^ nal property has been sold the sale-proceeds would 

be regarded as the shape into which the mortgagee’s security 
had been converted. ( 8 ) So on the compulsory acquisition of the mortgaged 
property, the mortgagee would be entitled to the compensation-money. The 
subject will be found more fully sen out in the sequel.! 9 ) 

1200. Consideration of Mortgage.— Any lawful agreement may form 
the consideration of a mortgage. Indeed, the object of a mortgage being 
auxiliary to a contract, whatever is a lawful consideration for a contract is 



No. 59 ; dissented from in Rashik Lalv , Ram 
Narain , I.L.R. 34 All., 273. 

(6) 1%‘ai Tirumal v. Pandla. LL.R. 35 
Mad. 114 (117) distinguishing Subba Raov. 
Devoor Shetti , I.L.R. Mad. ,126 on the ground 
that there the mortgagee had acquiesced in 
the cancellation of the entire mortgage by the 
mortgagor ; to the same effect Rashik Lai v. 
Ram Narain , I.L.R. 34 AIL, 273 (2?8) ; Baj* 
rangiv . Udit Narain, 10 C.W.N. 93 ; Bhaga- 
baiv. Narayan , I.L.R. 31 Bom., 352 (358) ; 
Jaladanki (In re), 11 I.C. 868 (869). 

(7) SamaRao v. Doraswami , 24 M.L.J. 266. 
(B) Shrinivasaswami v. Athmarama , LL.R. 

32 Mad. 281 (282), 

(9) Act IX of 1872, 
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equally a lawful consideration for a mortgage (§§ 263 — 271). An agreement 
to withdraw from a pending case or appeal is a lawful consideration for a 
mortgage. W 

1201. The consideration of a mortgage must be, to use a phrase 
used in the English Conveyancing Act, “ money or money's worth,” (%) or 
in other words, money or an obligation having a pecuniary value. The 
consideration may be past or future, money paid or promised. A mortgage 
without consideration is, of course, unenforceable. ® It may consist of 
the performance of an engagement of a character the breach of which would 
entitle the obligee to recover damages ; that is to say, it must be a legal as 
distinguished from a moral obligation. It is apprehended that such an 
engagement may be equally past or prospective. Eor a singer wbo had engaged 
to sing for a consideration takes a good mortgage whether the consideration 
therefor have been that he had sang in accordance with his agreement or had 
promised to sing in future. Nor doss a mortgage cease to be enforceable 
merely because a part only of the consideration specified in the bond has been 
paid.W But on this point there is a possibility for divergence of opinions, since 
if the mortgage contract be regarded as indivisible, then a partial failure of con- 
sideration would lead to the failure of the entire mortgage. And this is the 
view taken in the Punjab ( g ) where in the absence of a specific contract postpon- 
ing payment, failure or delay in payment of full consideration either to the mort- 
gagor, or to prior incumbrancer, after such payment has been demanded by* the 
mortgagor, avoids the mortgage and destroys the mortgagor’s lien even on 
subsequent tender of the unpaid consideration, it being immaterial whether the 
failure or the delay has or has not caused incovenience or loss to the mortgagor. 
According to this view, sn the absence of express stipulation postponing payment, 
it is presumed that payment is intended to be made immediately or within a 
reasonable time. ( 1 2 3 4 5 ) The view taken in Madras appears to be that where part only 
of th8 consideration is void or fails, or the mortgagee makes default in paying it, 
the entire mortgage is not void, but that it is good to the extent of the considera- 
tion that has validly passed (6); ; except in % case of fraud (?) or in which it is 
stipulated that the deed should be inoperative on failure or non-payment of any 
portion of the consideration. (8) It seems that a solution of the question 
would be found in section 39 of the Indian Contract Act ( 9 ) which enacts that 
‘ when a party to a contract has refused to perform, or disabled himself from 
performing his promise in its entirety, the promisee may put an end to the 
contract, unless be has signified, by words or conduct, his acquiescence in its 
continuance ” — and which puts the mortgagor on election whether to cancel the 
entire mortgage or acquiesce in its continuance, in which case the entire 

(1) Kotappa v. Vallur , I.L.R., 25 Mad., 50 
(54); Seshachala v. Varada, I.L.R., 25 Mad., 

55. 

(2) 44 & 45 Viet., c. 41, s. 2, 

(3) Ralla Ram v. Malawa Ram, (1911) 

P.W.R., No. 123. 

(4) Bajrangi v. Udit Narain, 10 C.W.N. 

932 ; Rashiklal Lai v. Ram Narain, 9 A,L.J, 

198 (204); Jaladanki (In re), II I.C. 868 (869); 

Tirumal v. Pandla , 9 I.C. 289 (290); Bhagabai 
v. Narayan , I.L.R. 31 Bom., 352 (358); other- 
wise in the Punjab Gokal Chand v. Rahman , 

(1907), P.R., No. 59 F.B. where the failure of 
delay in payment of full consideration entails 
failure of the entire mortgage, 

(5) Gokal Chand v. Rahman. (1907) P.R. 
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property would remain charged for the consideration paid,W the mortgagee being 
.at the same time entitled to sue for the balance of consideration and damages 
for its non-payment when due. ( 1 2 3 4 ) Where on a sale of property the purchaser 
mortgages the self-same property to tlie vendor to secure a balance of price 
unpaid, if the vendor is unable to give possession, in consequence of which the 
price of the sale is reduced, a proportionate reduction will also be made in the 
consideration of the mortgage. 

1202. Tbe consideration of a mortgage may be either (a) “the payment of 
Running account, uaoney advanced or to be advanced by way of loan ” ; 

(b) “ an existing or future debt” ; or (o) the performance of 
a legal obligation. It will be noticed that since mortgage is a security 
for a debt, there is no mortgage if there is no debt. In this respect a 
mortgage is distinguishable from a lease in which money may be advanced, 
though not by way of loan, but the difficulty of distinguishing an advance 
from a loan often presents itself in practice, and it marks the narrow 
line which at times distinguishes the two transactions. “ Money advanced 
by way of loan ” is of course a past debt though it may fail to be an existing 
debt and may have become barred or otherwise irrecoverable. It will, 
however, support a mortgage, if tbe contract is otherwise good. W Money 
to be advanced by way of loan is, however, to be distinguished from a future 
debt, since while in the one case the money is presently payable as a part of 
the contract, in the other case it may not be so payable, though it is promised 
to be paid and would have to be paid in time. These terms would, for 
instance, include a mortgage given as a running security for the balance of an 
account. ( 5 ) So the mortgagor might execute a mortgage “ as collateral and 
continuing security for any advances from them” and in which case the Court in 
Ireland admitted parol evidence to show that the security included past as well 
as future advances. (?) “It is apprehended that the same view might find 
favour should a similar case arise in this country. (?) A mortgage for “money to 
be advanced by way of loan” need not be limited either as to the amount 
secured thereby or the period during or within which it is to be advanced, 
though in practice both are usually specified. A security given for the balance 
of a current account would be presumably construed as a continuing security, 
and would, as such, hold good till the account is closed. ( 8 ) The question is one 
of construction and intention. A mortgage made for a sum to be advanced 
to the mortgagor was permitted to be proved as intended to be a continuing 
security to meet the running balance from time to time that might be due 
from the mortgagor. ( 9 ) Where a mortgage is given to secure payment by A to 
B of a specified sum, it is -not an invariable rule of law that all payments made 
by A are to be applied in immediate and final liquidation of the sum named, 
or of first items in A’s debt, or that, even if A, on a long course of transaction, 
should, after the execution of the mortgage, be for a time in advance to B, the 
mortgage is thereby satisfied. It may, in the absence of express stipulation, be 
presumed from the language and conduct of the parties after execution of the 


(1) Bajani Kumar v. Oanri Kishore , I.L.R. (5) Henniker v. Wigg, 4, Q.B. 792 ; Boyes 
35 Gal., 1051; MehsM BajrangiY. Udit Narain, (In re) L.R. 10 Eq. 467. 

10 C.W,N. 932, Jaladanki, In re, 11 1.0. 868 (6) Hibernian Bank v. Gilbert , (1877) 23 

4869). Ir. L.R, 321. 

(2) Rani Baghubans v. Raunak Ati, 10 0/ (7) S, 92 proviso (8) ill, (p), Indian Evi- 

0. 69, denca Act (Act I of 1872). 

(3) Digambar v. Nishibala, 8 1.0. 91 (94). (8) Boyes (In re), L.R. 10 Eq. 467 (-170). 

(4) Cf. s. 25, Indian Contract Act (Act IX (9) J6,, 6 ; 469. 

of 1872). 



(1) Hermiker v. Wzgg, A.Q.B, 792 ; 114 E. 
B, 1085; Ballets estate (In re) 13 Oh. B. 
739 ; on the creditor’s right of appropriation 
see ss. 59, 60, Indian Contract Act (Act IX of 
1872) ; and Mecca (The) [1897] &c. 286 (295); 
assumed, in Harendm Lai v. Taring I.L.R, 
31 Cal. 807— a case under s, 269 of the Stamp 
Act. 

(2) Per Romilly M.R. in Boyes In re, L.R. 
10 >Eq. 467(469, 470). 

V ’ ® he ° 11 AH, 

(4) Cj\ s. 257A., C.P.C., 1882. 

(5) Tukamrn v. Anantbhat , I.L.R.. 25 
Bom, 252 ; Juji v. Annai, I.L.R,. 17 Mad., 
382. 

(6) Heera v. Pestonji, I.L.R. 22 Bom., 693 
Lhanramv . Ganpat. I.L.R., 27 Bom 

96,; Bhagabai v. NatWuan, I.L.R, 31 Bom/ 
^52; Date v. PalaMhari , I.L;B„ 18 All.' 


478; s. 257-A., para. 2, of the Civil Procedure 
Code, 1882. 

(7) Bhagabai v. Narayan , I.L.R., 31 

Bpm. 552 ; Tirumal v. Pandla , 9 I.C. 289. 

(8) Daulat Singh v. Pandu, I.L.R., 9 
Bom., 176; Bhagchandv, Radkakisan , 5Bom. 
L.R. 672, If the agreement as to payment of 
interest is separable, so much only of the con- 
tract should be ignored— p. 673, 

(9) torn v. Pestonji , I.L.R., 22 Bom., 693 
F.R. 

g a0) Dhanvam v. Ganpat .I.L.R , 27 Bom., 

fll) XAsw v, I.L.R,, 23 Bom., 502; C/ 
Law Bahadur v. Anandi , I.L.R., 18 All.* 
435 ; contra in Buham Chandv, TaharuZ 
m-ssa, I.L.R.,, 16 Cal., 504, dissented from. 

(12) Hibernian Bank v. Gilbert , 23 L.R Jr., 
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mortgage that they intended it to stand as a continuing security. U) But 
facie such a mortgage would be presumed to have been executed for an 
amount paid or payable, ( 2 ) Where the mortgagor allows a portion of the 
mortgage money to remain with the mortgagee in a deposit account in such a 
way that be could draw upon it and obtain the money at any time, it is as 
good as paid to him, and would be treated as covered by the mortgage. ( 3 ) 

1203, The meaning of the term “debt” has been before considered 
(i ?95 — 102;, The consideration of a mortgage may consist of a decree obtained 
-by the mortgagee. A mortgage-deed so executed is not unenforceable on the 
ground that it merely suspends the right to execute the decree/ 4 ) but it has the 
effect of putting an end to the remedy on the decree by the fact of its being the 
actual and present satisfaction of the judgment-debt/®) .But, where tfhe new 
contract contravened the provisions of section 257-A of the Code of Civil Pro- 
cedure, 1882, omitted from the present Code, it was held to be unenforceable 
even by a separate suit. Hence if the mortgage be for a sum in excess of the 
sum decreed, the new contract was held void and even unenforceable, (6) to 
the extent of the decretal amount constituting its consideration. (7) Even 
the bargaining for any interest (8) or for an unusual rate of interest, as 
36 per cent ( 9 > or even lOf ( 10 ) per cent was construed to be an evasion 
of the law, and as such sufficient to vitiate the contract, unless it was 
sanctioned by the Court. But these restrictions only applied to the parties 
to the suit in which the decree was passed. They were held to have no appli- 
cation to a stranger who might promise to pay a larger sum in consideration of 
the postponement of the execution of the decree against the judgment-debtor. (H) 

1204. A mortgage may be given not only for an existing debt, but 
Farther advances, also as a security against future or further advances. Such 
mortgages are not uncommonly given to bankers to secure a 
current debit-account. It does not appear to be essential that a limit should 
be placed upon the amount to be so secured, but if the maximum has been 
beforehand fixed, it cannot be exceeded without entering into a fresh agreement. 
Ana prudence dictates that the sum thus secured should always be specified 
not only to prevent the parties from making dishonest use of the ambiguity, 
but also to prevent injustice to them as well as the third parties who may be 
thereby affected. In England ( 12 > a defect in this respect may be cured by parol 
evidence. Thus a mortgage to a bank “ as collateral and continuing security 
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for any advances from them ” may be supplemented by parol evidence shewing 
that the advances spoken of included both past as well as future advances. So 
nTit a ^ olicy . was heId as a security in case of death for any notes of hand 
J s o exchange, you may have cashed for me ” evidence as to subsequent 
ea rn* waa adm ! fefeed ] * n order shew that the words contemplated the 
state of the account at the time of the death of the mortgagor. (2) It mav be 
presumed, that such evidence is not excluded by the Indian Law of Evidence. ^ 
A security given to secure the money advanced on a hill of exchange for £62 
lUs. and tor any further sum or sums that you may advance, or for which I 
yon - * * s a continuing security the priority of which is not 
affected by the renewal of the original bill of exchange, but it does not give the 
mor gagee a charge on the fund for unsecured debts due to other persons which 
he might buy up. ) Bot this is a mere matter of construction, for while in 
10 as ease the ^ words liable to you” could not be fairly construed as 
con emp a mg giving a security to anybody, the mortgagor may stipulate 
a ^ is security shall extend to what is due from the mortgagor, his executors, 
a mi ms traitors or assigns on any account whatsoever, in which case the 
security would embrace a wider latitude, *5) and would cover advances to a 
enant for life under the mortgagor’s will. W The future advance is part of 
8 existing consideration of a mortgage-deed, and, indeed, it could not be 
otherwise regarded. Thus where a mortgage included not only the consideration 
actually paid but also a sum of money to be advanced by the mortgagee for 
etraymg the expenses of an indigo concern, this sum being in effect a deposit 
m the nands of the mortgagee upon which the mortgagor could draw upon at 
any time, must be regarded as covered by the mortgage. f7) But a mortgage to 
secure a balance of accounts not to exceed a certain sum does not include further 
advances.^) Costs, charges and expenses are not regarded as “ further 
advances” though they are added to the security.^) Further advances 
not originally made on the security of the mortgage cannot be subsequently 
charged thereon. ( l 2 3 4 5 6 7 °) But if the mortgage contains a borrowing clause, subse- 
quent advances would be presumed to have been made on its security. C 11 ! 

1205. Mortgagor and Mortgagee defined. —The definition of 
mortgagor like that of mortgagee in this section is much narrower than in the 
English Act, where the term is defined to include “ any person from time to 
Lime deriving title under the original mortgagor, or entitled to redeem a mort- 
gage, according to his estate, interest, or right, in the mortgaged property.” 
And likewise mortgagee includes “ any person from time to time deriving title 
unaer the original mortgagee.” (*2) Tbe term “incumbrancer,” sometimes 
used in tbe Act but which is nowhere defined, is in the English Statute 
declared to be a generic term as including “ a mortgage in fee or for a less 
estate, and a trust for securing money, and a lien, and a charge of a portion, 
annuity, or other capital or annual sum.” ( 13 ) An incumbrancer has then a 
meaning corresponding with that of incumbrance, and includes every person 

(1) Hibernian Bank v. Gilbert, 28 L,R; 136 (143). 

E*- 321. (8) In re Meacloios, 5 Jur. (N. S.) 421. 

(2) Jones v. Consolidated Investment Co., * (9) Ss. 72, 86, 87, 88, 94. 

26 Beav., 256. (10) Ex parte Knott , 11 Ves. 617; Lacey v. 

(3) Cf. s. 92, Prov. 2, Indian Evidence Act Jugle , 2 Ph. I. 413. 

I of 1872. ( 11 ) Cairmross v. Bradley, 2 Dr, & Wall., 

(4) Calisher v. Forbes , L.R. 7 GIi., 109 482. 

.(113, 114). (12) Conveyancing Act, 1881 (44 & 45, Viet. r 

(5) In re Watts, 22 Oh. D., 5. c. 41), a. 2 (vi). 

(6) Ibid. - (13) Ibid , s. 2 (vii). 

(7) HariBam v. Sheodayal, X.L.R., 11 All, 
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(5) By Act II of 1900, as to which see Ch,, 
VIII post* 

(6) Bansi Lai v. Burga Prashad , 9 C.L.J, 
429, 

(7) Barn Shankarlal v, Ganesh Per shad. 

Nga Kye v. Nga 

Po Mm (1^06), U.3.R., sub-mortgage 1. 

<8) S. 59 post. 

(9) Matthews v. Wallwyn , 4 Ves., 118 ; Ex 
parte Tuffnell , 4D.&0,, 29. 


entitled to the benefit of an incumbrance, “ or to require payment or discharge 
thereof,” 4) It is apprehended that these latter terms have been used in the 
English sense in the Act, ( 2 ) though it is by no means invariably so : for 
instances are not wanting in which the two terms “mortgage” and “incumbrance” 
have been regarded as synonymous. This anomaly is sometimes perplexing 
and engenders ambiguity in construction which might have been obviated. 
Strictly construed the terms “mortgagor” and “mortgagee” do not include their 
assignees, but such is by no means tbe tenor of the other Indian enactments.* 4 * 

1206. Sub-mortgage: Puisne Mortgage. — An assignment by way 
of mortgage of his security by the mortgagee is termed a “ sub-mortgage, '* 
a term which has passed into legal parlance, but which is sometimes misapplied 
to designate a puisne mortgage, which connotes a second or subsequent mort- 
gage executed by the mortgagor. Thus then a second mortgage executed by the 
mortgagee of his security would create a sub-mortgage, but that executed by 
the mortgagor creates a puisne mortgage. The Act deals partially with the 
rights and liabilities of puisne incumbrances, but it is silent as to the rights and 
liabilities of sub-mortgagees, Formerly, a mortgage-debt was classed as an 
actionable claim and the rights and liabilities of parties were determined on that 
basis. But since the amendment of the Act, ( 5 ) although secured debts are 
no longer regarded in that light, the law relating to them remains practically 
unchanged, and it may be conveniently recapitulated here. 

1207. Sub-mortgage.-— Since mortgage is the transfer of an interest 
in specific immovable property there is nothing to prevent the mortgagee from 
mortgaging bis mortgage, in which case he will stand to his mortgagee in the 
same relation as his mortgagee stands to him. A sub-mortgage may, it 
seems, be created without any writing, since no formal assignments are 
necessary in this country. ( 6 7 * There is no privity, between the original 
mortgagor and his sub-mortgagee. If the original mortgagor, at the time he 
paid the mortgage-money to his mortgagee had no notice of the existence of a 
sub-mortgage, tbe sub-mortgage is extinguished and the sub-mortgagee has no 
claim upon the original mortgagor and cannot hold the property against him ; 
but, if the original mortgagor had such notice, the mortgage-debt due to the 
sub-mortgagee is not discharged by the payment to the original mortgagee, 
and the sub-mortgagee is entitled to bold the mortgaged property until 
bis sub-mortgage is redeemed. (?) And in case of non-payment his remedy 
is to obtain an order for sale of the interest mortgaged to him under section 67, 

1 208. A sub-mortgage may be made either by an assignment by tbe mort- 

Incidents of gage of his interest > or deposit of. the deed where tbis is 
sub-mortgage permissible. < 8 > A sub-mortgage is only good to the extent 

of the amount due on the original security, on payment of 
which the security is released and the deeds must be banded back to tbe 
mortgagor, f 9 ) 
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A sub-mortgage comprises (a) the personal covenant of the sub-mortgagor, 
(5) the transfer of the original mortgage-debt and mortgaged property with the 
benefit of all powers and remedial clauses, contained in the original mortgage, 
and (c) in the case of an English mortgage a power of sale enabling the sub- 
mortgagee to dispose of the original mortgage-debt and security. Under the 
first covenant the position of the mortgagee in relation to the sub-mortgagee is 
closely analogous to that of a surety, and he is thus entitled to recover the debt 
from the original debtor, but which he is bound to pay over to the sub-mortgagee 
in discharge of the sub-mortgage. On the other hand, he can recover nothing if 
the sub* mortgagee has released him from his personal security and has recon- 
veyed to him any property of his own which the mortgagee may have assigned 
to him by way of collateral security. W Under the second covenant the sub- 
mortgagee obtains all the rights of an assignee, and is also subject to certain 
though not all the liabilities of the assignee of an actionable claim ; so that if the 
original mortgage is void, so is also the sub- mortgage. W In exercise of the 
last power the sub-mortgagee may validly pass receipts to purchasers which 
would be effectual discharges so far as regards the mortgagor and those claiming 
under him. The sub-mortgagee must give notice of the assignment to the 
debtor, who must then pay the debt to the sub-mortgagee. (3) Hence, it has 
been held in Bombay where registration operates as notice that a payment made 
in good faith to the mortgagee without knowledge of the registered sub-mortgage 
is not vitiated on the ground that it was made subsequent to the registration of 
the sub-mortgage. (4) Indeed, a person who accepts a sub -mortgage of property 
does so at the risk of his security disappearing by redemption of the original 
mortgage ; his interest in the property then continues only so long as his mort- 
gagor has interest in the property. ( 1 2 3 4 5 ) 

In the event of the mortgagor’s insolvency the sub-mortgagee may prove 
the whole original debt, but he is held disentitled to recover more than his own 
principal with, interest and costs. 


1209. The question whether an assignment by way of sub-mortgage is an 
absolute assignment ( 6 ) or an assignment only by way of charge, has been agitated 
in England without any satisfactory result. Eor while there are cases upholding 
the former view, (?) cases are not wanting in which such an assignment has been 
construed to be by way of charge only. ( 8 ) The distinction is material inasmuch 
as in the latter view the assignee is not entitled, unless expressly so authorized, 
to sue the debtor without the concurrence of the assignor. It can perhaps 
hardly be questioned that to deny the right of suit to the assignee would lead to 
practical inconvenience if not positive injustice, and so far as regards this 
country the assignee’s right to recover in his own right can scarcely be doubted. 
There is privity between a mortgagor and his sub-mortgagee, though no doubt 
the right of the sub-mortgagee in the mortgaged property is limited to the 
interest passed by the sub-mortgagor, that is the original mortgagee, and the 
sub- mortgagee cannot recover therefrom anything more than the amount due to 
the original mortgagee from the original mortgagor whatever may be the state 


(1) Gurney v. Seppings , 2 Phil,, 40. 

(2) Cockell v. Taylor , 15 Beav., 103. 

(3) In re Burrell , L. R. f 7 Eq., 399 (407). 

(4) Sahadev v. Shekh Papa, I. L. R., 29 
Bom., 199 ; following William v. Sorrell , 4 
Yes., 389. 

(5) Baldeo Pershad v, Gw Bvx (1905), 
0. C., 140. 

(6) In re Burrell, L. R«, 7 Eq„ 399 (408). 


(7) National Provincial Bank v. Earle , 6. 
Q.B.D., 626 ; Burlmson v. Hall , 12 Q.B.D., 
347 ; Tancred v. DelagoaBay Co., 23 Q.B,D., 
239 ; Comfort v. Belts [1891], 1 Q. B., 737; 
Durham Brothers v. Bohertson [1898], 1 
Q. B., 765. 

(8) Mercantile Bank v. Evans [1899] , 2 Q f 
B,, 613. 
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of the account between himself and the original mortgagee. The original 
mortgagor is entitled to sue the sub-mortgagee for redemption, and conversely 
the sub-mortgagee may sue the mortgagor, for recovery of bis money from the 
mortgaged property. The sub- mortgage is extinguished by the payment of the 
mortgaged-debt by the mortgagor, if be has no notice or knowledge of the sub- 
mortgage, and acts in good faith ; similarly payments made under these circum- 
stances towards the mortgage-debt to the mortgagee will reduce the same pro 
tanto so far as the sub-mortgagee is concerned ; but no payment made with 
notice or knowledge of the sub-mortgagee will discharge wholly or partially the 
mortgage-debt due to the sub- mortgagee. Following these principles, a sub- 
mortgagee of property is entitled to retain its possession against the original 
mortgagor until the amount due on the sub-mortgage is paid off, and he is not 
bound to seek his remedy against the original mortgagee. The sub-mortgagee 
cannot get anything more than the amount due to the original mortgagee at the 
time when the mortgagor learns of the sub- mortgage/ 1 ! 

1210. Mortgage-money : Mortgage-deed.— The term “mortgage- 
money *’ is here defined to include only “ principal money and interest of which 
payment is secured for the time being.” Whatever else is recovered under the 
security, as for instance interest allowed by way of damages in a mortgage 
where there is no covenant to pay post fern interest would appear to be outside 
the term. And it has been accordingly held that while post diem interest may 
be added to the security it cannot be recovered for more than six years. This 
is a question which calls for extended notice, and will be found adequately 
discussed elsewhere/ 2 ) The term, again, is not used uniformly as defined 
in the Act. Thus in clause (d) which defines an usufruetury mortgage it 
appears to have been used in the still narrower sense as meaning the principal 
money advanced, and it is as such contradistinguished from tbe interests duo 
thereon, and the same sense is preserved in section 76 ( h ). The term dees 
not correspond in its sense with the amount for the time being due on the 
mortgage, ”(3) which may besides the mortgage-money properly so-called include 
just allowances made to tbe mortgagee in possession. But all sums expended 
by the mortgagee on objects specified in section 72, being added to tbe prin- 
cipal necessarily become part of the mortgage-money/^) 

121 L A mortgage deed. is here defined to be an “ instrument ” (if any) by 
which the transfer is effected. It is then different from the transaction called 
. ” and is not even invariably necessary to complete it. f 5 ) But in cases 

m which it is necessary it is the sole evidence of the transaction and all its 
terms must be found stated therein. Though a mortgage-deed is primarily the 
sole memorial of the mortgagor's contract still inasmuch as it defines tbe 
mutual rights and liabilities of both the mortgagor and mortgagee the latter is 
as much bound . by its recitals affecting himself as the former. The question 
whether a deed is a mortgage-deed depends upon whether its terms make for a 
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assignee which, apart from the qualifying deed of which if he bad no notice, would 
convey an inoerest larger than that intended to be conveyed thereby. The form 
of the deed should, therefore, correspond with the transfer intended, and it 
will be so presumed. But in the absence of any statutory form, the transfer 
of interest necessary to create a mortgage need not be couched in any set 
phraseology nor be, indeed, even in express terms. It is sufficient if the instru- 
mant taken as a whole operates to create such a transfer/ 1 ) In the presidency 
and certain other towns mortgage may be created by deposit of deeds/ 21 3 Where 
a sa p contractor deposited certain Government promissory notes to secure 
the due fulfilment of the contract, the document embodying the agreement, was 
held to be a mortgage within the meaning of the Stamp Act.(^) An instrument 
***** as a * eas owas executed in consideration of Rs. 120, and it provided 
that the party paying that sum should remain in possession of certain land for 
twelve years, but it contained no provision for repayment of that sum or for the 
payment of rent. It was held that the instrument was a usufructuary 
mortgage and not a lease/ 4 ) Other similar cases have been already set out in 
the preceding discussion (|§ 1187 -1192). 

1212* Classification of Mortgage. --The Act classifies mortgages into 
(l) simple mortgage, (ii) mortgage by conditional saie/iii) usufructuary mortgage, 
and Uv] Xnglish mortgage, which are the elementary forms, defined in the sec- 
tion, but to which should be added (v) simple mortgage usufructuary — a form 
of security resulting f r0 m the combination of (i) and (iii). Another composite 
form is that resulting from the combination of (ii) and (iii), and is called 
(Vl) mortgage usufructuary by conditional sale. ( 5 * * ) But these recognized forms of 
mortgages do not exhaust the possible combinations, but all such are classed 
as (Vli) anomalous mortgages in which the rights and liabilities of the parties 
are determined by their contract as evidenced in the mortgage-deed, or by local 
usage, to which may be added ( viii) equitable mortgage, as by deposit of 
deeds, -—the result being eight kinds of securities contemplated in the Act, 
Now since the incidents of anomalous contracts are thus quite different to 
those of the ofcher forms of mortgages which are subject to the provisions of 
the Act, it follows that the distinction between the two forms of securities is 
more than merely verbal. But this section deals only with the first four 
elementary forms, the remaining three forms being relegated to section 98. 
This clause has considerably altered the pre-existing Jaw, which, so far as 
regards Hindus and Mahomedans, generally though not invariably required a 
mortgage to be accompanied by a change of possession in favour of the 
mortgagee, / ' Before the present codification the Courts appear to have made 
no perceptible difference between transactions now classed as simple mortgages, 
and hypothecation, charge or lien, which terms appear to have been indiscrimi- 
nately used, and between which little attempt was made at differentiation. ( 8 ) 

1218. History of Hypothecation. --Tbe security of hypothecation 
was borrowed from the civil law, and which marked the final stage of the right 
in rem which the Roman jurisprudence gradually developed and recognized. 


(1) Kola Yenkatanarayana v, Vuppala , 17 All. 55, F.B. 
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(2) S. 59 comm. (6) Lahshmandas v, Dasrat , I- L. R,, 6 
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The earliest? form of the Roman security, called fiducta, may be regarded as the 
prototype of the English mortgage to be presently discussed. In this security 
an actual conveyance was executed by the debtor to the creditor on condition 
( contractus fiducial) that if the purchase-money were repaid by a day named the 
creditor would reconvey the property to the debtor. In this security the 
debtor naturally ran a great risk, for having parted with his ownership he had 
only a personal action against the creditor. f J ) The intervention of the proctor 
was only a matter of time. And the law was next modified by an edict 
declaring that while the creditor retained possession of the property, its 
ownership remained with the debtor. This is Pignus and marked the second 
stage in the history of civil mortgages. But the creditor did not always care 
to take possession of the thing pledged, nor did the debtor always wish to part 
with the possession. And so Servius dispensed with the transfer of possession 
and thus arose the hypotheca or pledge of a thing by mere agreement, 
without any formality, and without the delivery of possession. Servius gave 
the creditor remedy not only against the debtor, but against all other 
persons, and thus established a true right in rem . The creditor’s remedies 
in a hypothecation were — (a) rights in rem i. e., he could recover the 
very thing pledged, (b) the right of sale. As regards the latter right Justinian 
enacted that if the creditor had possession of the hypotheca he could not 
sue without giving a previous formal notice to the debtor, and if he had not 
possession be must obtain a judicial decree. In either case he could not 
sell except after two years from either the notice or the decree. < 1 2 ) Hypo- 
thecation may be created by (a) agreement ( nuda consentio }, or (b) by operation 
of law (tacita hypotheca). The security given by fcbe debtor was collateral to 
bis own personal security, which is not determined by sale of the hypotheca 
except in so far as the amount obtained sufficed.! 3 ) Hypothecation, as such 
has long since ceased to exist, except that it survives only in a modified form in 
cases of holders of bottomry bonds, and of seamen in merchant service in 
respect of their unpaid wages and who have a claim against the ship in rem „ 
But even these cases are, strictly speaking, cases of liens rather than of 
hypothecation. A mortgage of movable property without possession is perhaps 
the nearest survival of this form of absolute security. 

In France, however, it still exists under the same name hypotheque, and the 
Hypothec of the Scotch law is another relic, but which too has now but a 
limited operation. ( 4 ) 

In the absence of any statutory law the Indian Courts were fain to act on 
the analogy of hypothecation, and many cases have been so decided, (5) but 
which, were they again to occur, would now be classed under simple mortgage, 
or charge. 

1214. Simple Mortgage. — The leading characteristics of a simple 

CL (b), mortgage are the personal obligation of the mortgagor to pay 

, ■ ■ ^he mortgage-money, and in default to allow the mortgagee 

to put the property to sale. An obligation to pay a certain amount with 
hypothecation of property as a security for its payment are the usual incidents 
of this mortgage, and the mortgagee is under his contract entitled to realize 


(1) Cicero Pro Caecina, 31-7-9. 
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his security either from his mortgagor personally or from the property mort- 
gaged to him, or both. Both the remedies may be pursued at the same time, 
although, of course, the claimant cannot recover more than the amount due on 
the obligation.® k simple mortgage then comprises two contracts : !i) a 
personal obligation on the part of the mortgagor to pay the debt, and (ii) a 
contract empowering the mortgagee to have recourse to the property pledged 
as a collateral security. The pledge, however, does not confer on the mortgagee 
the power of sale. In order to make his security available he must obtain 
an order of a civil court directing a sale.® The mortgagee in the ease of a 
simple mortgage has, in the event of default being made in the payment of 
the debt, two causes of action, the one arising out of the breach of the personal 
obligation, and the other arising out of the contract ot hypothecation. He 
may put both these causes of action in suit at once or he may pursue the 
one remedy at one time and the other at another. If he sues on the personal 
undertaking only, he obtains what is known as a money-decree, but in execu- 
tion of which he would not be entitled to bring the mortgaged property to 
sale except by instituting another suit under section 67 ; ® if he sues on the 
contract of hypothecation, he obtains only an order for the sale of the pro- 
perty.® If, however, ha seeks both the remedies in one suit an order will 
be made for the sale of the property, and for recovery of the balance if any 
from the mortgagor personally. The mortgagee’s failure to seek one or other 
of the two remedies in the same suit does not in any case bar his right to 
enforce the remaining remedy by a separate suit,® since the causes of action 
in the two cases are, as laid down above, different.® 

1215. Simple mortgage is known under various vernacular terms, e.g. f 
arh and mustaghraq in the United Provinces,! 1 2 3 4 5 6 7 * ) drishia bandhaha in Hindu- 
stan and the Provinces subject to Bombay, ® where it is also known as 
nazar-gaha,n (or “sight-mortgage,”) and “ tarangahan ” ( i.e. t security-pledged)® 
while in Madras, it is known as idu adamanam. 

1216. In the usual forms of these mortgages the mortgagee is given the 
power of sale, but no formal words of hypothecation are 
necessary to make an hypothecation valid, if the intention 
of the parties is sufficiently expressed.! 10 ) Thus the 

following terms in a deed were held to amount to a mortgage : “ That, for the 

security of the payment of this debt, the lands mentioned in this deed are 
pledged by me.”( i3j Or that “ in default I shall on the security of the house 
site belonging to me pay and make good the principal and interest."! 12 ) So 
the provision “our rights and property in the aforesaid talooka Bajapur shall 
remain pledged and hypothecated for this debt.”( 13 ) Bo also on the principle 
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that precise words are noli necessary to create a mortgage, words of the debtor 
declaring that, “until the repayment of the money covered by the land, he 
would not, from the date of the agreement, convey the property mentioned 
therein to any one by deed of sale, or deed of conditional sale, or mohamri 
pottah , or deed of mortgage, or zur-i-peshgiticca pottah. Should he make any 
of these transactions in respect of the said lands, the instrument relating 
thereto shall be deemed invalid, and as executed in favour of nominal parties, for 
evading nayment of the money covered by the said lands” — were held to be 
sufficiently indicative of the intention to mortgage.* 1 ) In one case an instrument 
which ran thus : “To secure this money we have mortgaged a five gandas share 

of a ten gandas share in each of the villages So long as the principal 

amount with interest is not paid, the hypothecated share will not be sold or 
mortgaged to anyone M — was held to conform to the requirements of the defini- 
tion of a simple mortgage.* 2 ) The question in. such a case might be whether 
such words confer on the mortgagee a power to cause the property to be sold—* 
an essential ingredient of such a security. Such power, it should be noted, 
may be conferred either expressly or impliedly, and in the case last cited the 
terms of pledge and mortgage used were held necessarily to imply a right of 
sale over the property, “for the obvious intention of pledging the property as 
security for the debt is that the debt should be realised by its sale, 'and the 
instrument would be meaningless and the intention of the parties would be 
defeated on any another construction of it.”(3) But such loose language will not, 
it seems, suffice to create a mortgage in Allahabad. Therein a case the debtor 
had stipulated, placing the burden of his debt upon a certain specified property, 
but there was no express covenant for sale, though the debtor used a cer- 
tain vernacular word * 4 ) of doubtful import and which was held to fall short 
of importing a power of sale, which the Court added was usually implied 
by other words. ® A mortgage deed which was designated a simple 
mortgage provided that if the whole or a portion of the interest remains unpaid 
by the due date, the mortgagee shall take possession of the mortgaged 
properties immediately thereafter, and enjoy the said properties as under 
unfructuary mortgage.” The Privy Council held that the mortgage was a simple 
mortgage because it was so called in the deed itself and though the mortgagee 
was entitled to take possession in case of default as therein provided, he was 
not bound to do so nor was it Bis only remedy.* 6 ) 

1217. A simple mortgage is a transfer in that it is the transfer of the 
Power of sale Tight of sale, but for which the transaction would not be a 
essential. mortgage, although it may then be a charge. (?) But the 

. power of sale may he given by words which commonly 

import such a power. Such words, for instance, as rehan (mortgage) arh and 
mustaghraq have been held to be of themselves sufficient to convey it* (8) So 
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again words if the hypothecated property is destroyed by some unforeseen 
calamity or proves insufficient for the bond-debt, then the creditor can recover it 
from the other property cannot but have the same effect. But while this 
essential pre-requisite of this form of mortgage distinguishes it from a IS charge ” 
denned in section 100, and in which there is no (i) transfer of an interest, 
m (ll) specific immovable property, (it being unessential that the property charged 
should be specific/, in not a few cases the transactions, in reality mortgages, 
have been so construed. Indeed, the main rock against which several Courts 
have foundered appears to lurk in the construction of the right of sale possessed 
by the mortgagee, it being supposed that while the Court has the power of sale 
both in a simple mortgage as well as in a charge, the former differed from the 
latter in that it gave the mortgagee a power to sell otherwise than through the 
intervention ol a Court, (2) “ He has the right/’ observed Birdwood and 

Jardine, JJ., in a case, to have his charge realized by sale under a decree, but 
he is not a mortgagee, as no power is given him expressly or by implication “ to 
sell the property out of Court.” But this is certainly not implied by the 
language used in the definition which only confers on the mortgagee £t a right 
to cause the mortgaged property to he sold ” — a phrase which necessarily postu- 
lates the intervention of the Court. Indeed, if the contrary were intended, it is 



1220, The question whether a given transaction was intended to be a 
simple mortgage or one by conditional sale is one which 
must naturally turn upon the language of the deed and the 
expressed intention of the mortgagor. Such intention may 
be gathered from the manner the instrument was treated 
and such other auxiliary circumstances of which oral evidence is admissible. 
Intention of the parties may also be gathered from the manner the bond was 
treated at the Registration office.® In a Privy Council case where the bond 
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debt, but it is always open to the mortgagor to exclude his personal liability 
by a specific covenant to the contrary, and the mortgage would for that matter 
be no less a simple mortgage.® Of course, in order that a transaction may 
be classed as a simple mortgage, it must be in the first place a mortgage and 
for this purpose answer the tests before enumerated. It is then to see into 
what sub-division the transaction falls. 

1219. Simple Mortgage and Charge distinguished —A simple 
mortgage presents the closest affinity to a charge dealt with further on in the 
Act.® But the two present really distinguishing features and are subject to 
different equities and which make the distinction of more than academic 
interest. A charge may in one sense be regarded as a genus of which the 
simple mortgage is one species. A charge may, however, be created both by 
agreement as well as by operation of law. It need not be confined to a specific 
immovable property but may extend to and be enforced against the general 
estate including movable property. A charge does not involve the transfer of 
any interest in property which is an essential feature of a mortgage. It only 
gives a right to payment out of a particular fund or particular property, without 
transferring that fund or that property, ® and hence while a plea of bona fide 
purchase without notice may be perfectly good against a charge, it will be wholly 
unavailing against a mortgage. No writing is essential to create a charge, but 
if it be by writing, it must be then registered ® unless the writing be the decree 
or order of Court in which case registration is not imperative. ® A charge does 
not necessarily imply the existence of a debt, and indeed, it is generally created 
by a settlement or will, in which case it does not even imply the existence of a 
living transferee. ® And even where there is an obligor who has agreed to pay 
out of a particular fund, it does not seem that it imports a personal obligation 
, which the obligee could enforce, whatever other remedies might be open to 
him. ( 7 > But while these are the leading features- of a charge they are by no 
means present in every transaction. Indeed, the line of demarcation between 
charge and mortgage is invisible, and it is only when the transaction does not 
amount to a mortgage that it is to be construed as a charge. A charge-holder 
of movable property is more akin to a mortgagee of goods, inasmuch as a mere 
charge is treated as an equitable assignment, so that the assignee is treated as 
the substantial owner, and has been regarded as the “ reputed owner ” under the 
Indian Insolvency Act. I 8 ) 
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provided that, if I fail to pay the money as stipulated, I and my heirs shall, 
without objection, cause the settlement of the said village to be made with 
•you/* it was held that the effect of the bond was to create a simple mortgage 
and not a conditional deed of sale. In so holding, their Lordships, relying 
upon the contemporaneous facts and circumstances, said : “ Now, upon that it is 
to be observed that when the deed was executed, the consent of the ^Revenue 
officers would have been required in order to carry out such a stipulation; 
that th.8 proprietary right of the mortgagor had not then been declared in the 
terms in which it was afterwards declared : and that, supposing that it bad 
been so declared, the instrument would not, like an ordinary deed of conditional 
•sale, have imported in terms a sale of the interest of the party which was to 
become absolute and conclusive upon his failure to pay the stipulated sum at a 
.certain date. Such a contract would, independently of any rule of law to the 
contrary, execute itself, and the remedy of the party upon it would, if be were 
out of possession, be a suit for possession/’ U) So, where the clause ran thus: 
“ In respect of this we have given to you, in writing, as a nazar-gahan 
eight-mortgage), the fields which belong to ourselves, and which we ourselves 
are enjoying. . . . If we do not pay according to contract, you may sell 

the said fields through the court and recover the amount. If any balance 
remains, we will pay it off personally, or by means of our other property.”® 
So, also, where the instrument ran that “ on failing to pay the amount within 
the said term, we will sail the land to you for the said amount, present a 
razinama and have the patta transferred.”! 1 2 3 ) All documents commonly 
regarded as creating the relationship of mortgagor and mortgagee will still be 
regarded as mortgages under the Act, however inaptly worded, for the object 
of the Transfer of Property Act was never to exclude such transactions.! 4 ) It 
is also not necessary to confer by express words the power of sale on the 
mortgagee, if the same can be inferred from the contract.! 5 ) In many of the 
above cases the distinction between a mortgage and a charge , now clearly drawn 
by the Act, was not recognized, but, as remarked before, the distinction was 
nowise important except as affecting the question of limitation,! 6 ) and with the 
recent decision and its consequent legislation even that importance has 
disappeared.® 

1221. In case3 arising before the passing of the Transfer of Property 
Simple mortgages ^ S0vera * ffisfr Courts were at variance on the effect 
before the Act. of simple mortgage upon subsequent purchasers without 
notice, as also on the power of sale, which the mortgagee 
could exercise upon his instrument. In Madras, where transactions of this 
kind had long been recognized, it was held that where the instrument operated 
as a hypothecation-bond, it might be effective as a security even as against a 
bona fide purchaser without notice, (?) and in the absence of any other remedy 
expressly provided therein it was held to impliedly carry a power of sale, which 
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could be exercised through court as it is now under the Act.O) Possession was 
not deemed essential in Madras, but in Bombay possession in the mortgagee was 
as a general rule deemed essential* 2 ) and a mortgage without possession was there 
held to create no valid title, as against subsequent purchasers without notice.* 3 ) 
To this rule several exceptions were made in the judgment the most notable 
being in favour of San mortgages of Gujrat.* 4 ) And ‘ £ this rule does not apply 
when the person claiming in competition with the prior mortgagee is the 
mortgagor himself or a volunteer claiming under him* 5 ) ; nor does it apply as 
against a purchaser at a court-sale, for such purchaser can take only that which 
the judgment* debtor could honestly dispose of :* 6 ) nor does the rule hold good as 
between the mortgagee and trespassers on the mortgaged property. It is com- 
petent to him, without taking possession, to sue such person for possession.”* 7 ) 

1 222, Limitation for Mortgages. — Prior to the passing of the present 
Limitation Act $) there existed also a considerable diversity of opinion on the 
question of limitation in cases where the instruments did not clearly provide for 
the power of sale. For, as it has been seen before, instruments providing 
either expressly or impliedly for the power of sale, were all construed as 
mortgages. But, in a number of cases,* 9 ) the documents did not stipulate for 
such power. And in such eases the High Courts were divided, some holding 
the bonds to be mortgages, while others held them to be only charges. This 
conflict of opinion would have been a merest logomachy were it not for the 
fact that upon the question, whether a particular document constituted a 
charge or a mortgage depended, at one time the important question of 
limitation, namely, whether the mortgagee had 12 years for his suit, under 
Article 132 of the Limitation Act or 60 years under Article 147 of the same Act, 
Before the passing of this Act, there was no statutory enactment distinguishing 
a charge from a mortgage.* 10 ) Still the Limitation Act of 1877 * n ) for the first, 
time provided two separate periods of limitation for these two classes of 
incumbrances : — 


1S2. To enforce payment of money 147. By a mortgagee for foreclosure or 

charged upon immovable property— twelve sale — sixty years —from when the money 

years — from when the money sued for becomes secured by the mortgage becomes due. 

due. 

^ The questions that gave rise to controversy may be stated to be (i) whether 
Article 147 or 132 applied to simple mortgages; (a) executed before or, 
(6) since the passing of the Act IV of 1882 ? (ii) if the former article applied, 
did Article 132 provide for eases of only charge; and, if so, (iii) what was the 

(1) Bamalingav. Aruhkani, 9 I.C., 163 ; Patmaya v. Sonde Shinivasava , ILK 4 

Sakkaral v. Sundilapatti, 16 LG., 236. Bom., 459. ’* 

(2) Lakshman v. Dasrat, I.L.R., 6 Bom., 17) Krishanji v. Govind, 9 B.H OB 275 

169, F.B. (S) Act IX of 1908. 

fin , ,, ' ,, ,. (9) AUbav. Nanu, I.L.R., 9 Mad., 

_ and s ee Mathura Dass v. Kaha, 218; Bangasami'v. Muttukumarappa, I.L.R., 

£ a >* 0 a4 % Itc ] iaram v ‘ Rai P> 11 10 Mad., 511 ; Gopal v. Parshatam I.R.R. 

B HV.B. 41; aanc7iodas v. Sanchodas, 5 All., 121; Sheomtan v. Mahiml, I.L R 
1 Bom- , 581. 7 All., 258 ; Kishan hall v. Ganqa Ram 

(5) Jivan Das v. A ramp 7 B.H.R. (O.J.), I.L.R., 13 All. 29 ; Tukaram v. Khandoji, 

45, where the cases are elaborately renewed ; I.L.R., 6 Bom., 134 ; Onkar y. Govardhan 

atdT m v ?V H -° 7 B V r%- « ’ 14 Bom - 577 : Venkalesk v. Narain, 

*6} oootiagchand v. Bazchand, I.L.R., 8 I.L.R., 5 Bom., 188 

Bom., 193; Bapujiv. Satybabhambhdi, it, , . {10> See s. 100 vast comm 

493 ; for a form common in Kanara, see (li) Act XV of 1877 
Wenkateshv. Nartiin, I.Ii.R,, 15 Bom., 184; ’ ' 
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difference between a mortgage and a charge in view of which the two articles 
were separately enacted ? 

1223 . The determination of the first question became somewhat compii* 
eated by the fact that prior to the passing of this Act U) there were no suits for 
foreclosure, the mortgagee by conditional sale, having his remedy in an applica- 
tion filed in the Court of the District Judge, who issued notice to the mortgagor 
to pay up within the year of grace allowed to him, after which the mortgage 
was foreclosed. In cases of English mortgage, however, the mortgagee could 
bring a suit for foreclosure, or, in the alternative for sale, and a Full Bench of 
the Calcutta High Court (3), therefore, held that Article 147 was intended to 
provide for only cases arising under this species of mortgage and this view has 
now bean affirmed by the Privy Council I 4 ) and acquiesced in the present law 
of limitation under which all mortgages other than an English mortgage and 
charges have now the uniform limitation of 12 years as provided by Article 132 
of Schedule II of that Act ( 5 K 

1224 . This view necessarily disposes of the second and third questions ; 
for if Article 147 does not apply to simple mortgages and those by conditional 
sale the only other articles under which they could be dealt with are the two 
articles abovenamed. The view taken by the Calcutta High Court and since 
confirmed by the Court of last resort was accepted in the Punjaub (6), and it 
was hesitatingly followed by a Full Bench of the Madras High Court (7) who 
however afterwards retracted their former view. (8) On the other hand, a 
different note was struck by the Full Benches of the Bombay and Allahabad 
High Courts, which held that under Article 147, a suit for foreclosure or sale 
meant distributiveiy a suit for foreclosure or a suit for sale, and not as 
maintained by the Calcutta High Court a suit in which the two remedies 
were alternatively available; and in this view simple mortgages with power 
of sale were to be governed by the 60 years* limitation as provided in 
Article 147 and not Articles 132 and 135. This view had found support 
also in the Central Provinces ^0) and the Punjab. In this state of the 
conflict, the question went up to the Privy Council for decision and their 
Lordships’ judgment was delivered by Sir Arthur Wilson who substantially 


(1) Act IV of 1882. 

(2) This procedure is still adopted in the 
Punjab and other places to which this Act 
has not been yet extended. 

(3) Girwar Singh v. Thakur Narain, I.L. 
R., 14 Cal., 731, F. B., overruling Brojolal 
v. Gour Churn, I L.R., 12 CaL, 111; followed 
by Nilcomal v. Kamini, I L.R., 20 Cal., 269; 
B&laram v. Mangla, 11 C.W N,, 959, since 
approved in Vctsudeva v. Srinivasa , 11 C.W. 
No 105 P.C. ; I.L.R,. 30 Mad.. 426 P.O., 
Bamsamn v , Mahatab (1890). P.R. No. 112, 

(4) Vasudeva v. Srinivasa, I.L.R. , 30 Mad. 
426, P.C. 

(5) Act IX of 1908. 

(6) Bamsaran v ; Mahtab (1890), P.R, No. 

112 . 

(7) Bamchandrav . Modhu, LL.R.,«2IMad* 
026, P.B. (Law said not to be clears 

G, TP— -105 



(5) Administrator General v. Premlal , X,LuBi. s 
22 Cal,, 788 (798) P.C. ; s. 69, oornm. 

(6) 8. 86, now 0. 5, r. 22, Sch. 1, C.P.C. 
(Act V of 1908). See Pfe. H, s. 25 (2) Coovey- 
aocing Acs, 1881 (44 & 45 Viet., c. 41). 

(7) Simple mortgage ins. 58 0), and charge 
in s. 100. 


their Lordships’ opinion are the following : The narrower construction escapes 
the necessity of attributing to the Legislature a great and sudden change of 
policy. It also gives effect to the ordinary presumption, that the Legislature, 
when it repeats in substance in a later Act an earlier enactment, that has obtained 
a settled meaning by judicial construction, intends the words to mean what 
they meant before. The other construction fails in both these particulars.” W 
Bo far as regards the Indian Courts, this decision has set at rest the controversy 
that had previously divided the High Courts. Under this view, while the 
mortgagor will under Article 148 clearly have 60 years within which to redeem, 
the mortgagee would have only 12 years within which he could foreclose his 
mortgage, and yet the two rights are, in the absence of any stipulation to the 
contrary, co-extensive. < 2 ) Of course, all limitation is arbitrary, but there is 
no reason why it should be illogical. To the argument that the suits for 
foreclosure were unknown in 1877, it may be replied that the Bill which became 
the present Act was then pending, and the Legislature may have thought fit to 
provida for cases which were sure to arise under the new Act. Again, if it be 
supposed that the article was intended to contemplate suits for foreclosure 
or in the alternative for sale, it is sufficient to state that no such suits can be 
maintained either under the Act,® or under the English law.® No doubt 
the Court of both the countries may in certain cases and under certain circum- 
stances pass a decree for sale in lieu of a decree for foreclosure® but a suit 
with this possibility cannot be described as a suit- “ for foreclosure or in the 
alternative for sale.” 

1225. And as regards the continuity of intention, their Lordships have in 
another case remarked : “ The respondent maintained this singular proposition 
that, in dealing with a consolidated Statute, each enactment must be traced to its 
original source, and when that is discovered, must be construed according to the 
state of the circumstances which existed when it first became law. The 
proposition has neither reason nor authority to recommend it. The very object 
of consolidation is to collect the statutory law bearing upon a particular subject, 
and to bringit down to date, in order thafc'it may form a useful Code applicable to 
the circumstances existing at the time when the consolidating Act is passed,”® 
But these were considerations for the Legislature, which passed the enact- 
ment of 1908, without altering the language of the two articles in question, and 
which has had the effect of relegating all mortgages admitting of foreclosure 
or sale to Article 132, in which the term “charge” would now comprise both 
a charge properly so called as defined in section 100, as well as the two forms 
of mortgages to which that article has now been held applicable. This view 
was perceived to lead to much hardship to those who placing reliance upon 
their local rulings bad abstained from putting tbere mortgages in suit, and con- 
sequently, section 31 was enacted to enable these outcasted mortgagees to 
realise their securities within the period of grace of two years, thereby allowed, 
which having expired in 1910, the uniform rule of twelve years now applies 
to all suits whether they be for the enforcement of a mortgage other than 
an English mortgage or for the enforcement of only a charge. These two 
: terms are now clearly defined in the A ct.® Before 1882 they seem to have 

(1) Vasudeva v. Srinivasa , 11 C,W.N., 105, 

P.C., 30 Mad., 426 P.C* 

(2) Vadjee v. Vadjee , I.L.R., 5 Bom., 22. 

(3) Narayana v. Venkataramana, 

25 Mad., 220 (238), F.B. 

. (4) Bobb, Mort. 1018; Genlcin v. Bow* 5 

Dq, 0. & S., 107 (119); v. Kerrick v. Safety, 

7 Sim., 317* 
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been differentiated by the fact that while in a charge the remedy of the holder 
was against only the property subject to it, under a mortgage ha had two 
remedies, one against his debtor’s person, and another against the property 
made liable. Where a creditor seeks his remedy by a claim upon the land, 
it is now decided by the Privy Council® that Article 132 would apply. Bat 
supposing that the creditor were to abandon his charge and claim payment 
of only money, has he still the limitation provided by Article 132, or only 
such limitation as is provided for the recovery of unsecured debts ? It is 
decided that in such a case the creditor would only have the period of three or 
six years according as the instrument he sues upon is or is not registered.® 

1226. Another question upon which the High Courts have maintained 
conflicting opinions is that stated in the third question. While the majority of 
the High Courts were agreed that in the case of a simple mortgage with a 
power of sale, Article 147 would undoubtedly apply, they are by no means agreed 
in their view of wbat constitutes a simple mortgage, or in other words, does the 
simple mortgagee as such have the power of sale contemplated by Article 147. 
It is conceded that such a power is clearly imnlied in the case of mortgages 
executed after the passing of the Transfer of Property Act. ® The question 
being then narrowed down to the state of the law anterior to the 1st July 1382, 
the High Court of Madras is of opinion that a hypothecation bond executed 
before that date is not a mortgage, to constitute which there must be a transfer 
of some interest of the mortgagor, or an acquisition by the mortgagee of a 
power to sell the hypothecated property otherwise than through the intervention 
of the Court. (4) According to this view, under section 58 (5) of the Act, the 
mortgagee has even now this power. But it is submitted that the clause “ to 
cause the mortgaged property to be sold ” is certainly susceptible of no such 
interpretation (§ 1153). As has been pointed out by Mahmud, J., a power of sale 
without the intervention of the Court is not necessary to constitute a simple 
mortgage within the meaning of section 58 (6). ® This view accords with that 
taken by the Bombay ® and Madras W High Courts, and is so far not opposed 
to that of the Calcutta High Court. ® And in the amendment of section 69, 
which specifies the kind of mortgages in which, and the circumstances under 





which, the mortgagee may sell without the intervention of the Courts, the 
addition of the words “ and in no others ” was clearly intended to limit the 
power of sale only to cases therein specified, thereby effectually enacting against 
the exercise of such a power by any other class of mortgagees. ® In one case, 
again, the Privy Council in referring to a hypothecation bond said : “ That is 
what is usually called a mortgage-bond.” ( 10) If so, it was certainly not the 


(1) Ramdin v, Kalka Prosad, I.L.R, 7 All. 509. 

502, P.C. (5) Kishna Lai v. Gangaram , I. L. R., 13 

(2) Miller v. Banganath , I.L.R., 12 Cal., AIL, 28 (47). 

389 (895); Khimiji v. Rama, I.L.R , 10 Bom. (6) Motiram v. Vithal , I. L. R., 13 Bom. 
519 (525? ; Seshayya v. Annama , I.L. 90 (97, 98), P. B. ; Datto v. Vithu , I. L. R,, 

R,, 10 Mad., 100; Rathnasami v, Subra - 20 Bom., 40S, P. B, 

many a, I. L. R., 11 Mad., 56; Bulakhi v. (7) Narayan v. Venkataramana, I. L. R,, 
Tukaram Rhat, I. L. R., 14 Bom., 377. 25 Mad., 220 (238) P. B. ; dissenting from 

(In this case it is stated that the limitation Ramchanira v. Madhu , I. L. R., 21 Mad., 

for personal remedy is only three years, 326, F. B. ; Girwar v. Narain Singh , I.L.R., 
probably through an oversight of the fact that 14 CaL, 7S0, P. B. 

the instrument sued upon was registered). (8) Surwan v. Shahazada, 9 W. R., 170, 

(3) S. 58 (u) ; Aliba vv Nanu , I. L. R., 9 F. B. at p. 173; Kanchan v. Baijnath , I.L.R., 
Mad., 218 ; Rungasami v. Muttukumarappa, 19 Cal., 336 (340), 

I. L. R. # 10 Mad., 509, (9) See s. 69, and comm. 

(4) Per Muttuswamy Ayyar, JT., in Rtmga~ (10) Karan Singh v. Bakar Ali, I. L. R., 
$amy v, Muttukamarappa, 1. 1*. R. f 10 Mad., 5 AIL, 1 at p. 5, P.C. 
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object of the Act to exclude them. (*) There can be no doubt that the terms 
rehan and hypothecation were commonly used in the same sense as a simple 
mortgage, and to differentiate them is to create a distinction which is wholly 
foreign to the notions of the people on the subject. And if this view be correct 
then the definition of rehan , hypothecation, or simple mortgage as understood 
before the Act would be the same as given by this clause. 

It will be observed that while section 54 dealing with sale refere to pro- 
perty both tangible and intangible, this section and the next do not specifically 
refer to this distinction which, in the case of a mortgage was unnecessary, since 
a mortgage being the transfer of an “ interest ” in land it may relate to any 
rights therein which law permits to be transferred, and which for the purpose 
of limitation, would be treated as immoveable property/ 2 ) So in England, a 
mortgage of reversion is, for the purpose of limitation, regarded as a mortgage 
of land even though that reversion may not have yet fallen into possession. (3) 

1227. Mortgage by Conditional Sale.— This is the form of security 

now commonly met with in practice, and is known as 
* c . kutkubala in ( 4 ) Bengal, as Kutbandhaka in tracts dominat- 
ed by the Uriya- speaking races, as bai-bilwafa in the United f 5 ) and Central 
Provinces, (&) as muddatakriyam ( 7 ) or drishtabandhaka ( 8 1 in Madras, as gahan 
lahan in the Maratha provinces, < 9 ) and in Malabar as pornathanA^) The 
mortgage is called by conditional sale, because its essential characteristic 
originally was that on the breach of the condition of repayment the contract 1 
executed itself, and the transaction was closed and became one of absolute 
sale, without any farther act of the parties or accountability between them, (11) 
In other words, by such mortgage the debtor sold absolutely his property 
subject only to the right or condition of redemntion. < 12 ) And so in Regulation 
XYII of 1806, it was defined to be “a conditional conveyance of land as a 
security for the repayment of a loan with a stipulation * that, if the money 
borrowed be not paid, with or without interest, by a certain day, the sale shall 
become absolute.” There was thus in effect no difference between such 
mortgages and out-and-out sales with a condition for repurchase. (IS) And 
such mortgages were, therefore, sometimes erroneously supposed to be sales 
from which, however, they are at any rate now clearly distinguishable/ 14 ) 
Such mortgages may or may not be accompanied by possession. If, however, 
possession was given to the mortgagee, it was usual to stipulate that the 
usufruct should be in lieu of interest. 

1228. Previous Law as to Conditional Sale.— Anterior to the 

(I) Bengal.U.P. and ye . ar , 1806> th ® ri § ht ® of a holder of bai-bilwafa (conditional 
Central Provinces. sa * e ' were enforceable according to the strict terms of the 
agreement. It w*s then necessary for the if Ka 
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wished to save his estate from forfeiture, to pay the amount when due, or 
to pay it into Court, pursuant to the provisions of Eeguiatiou I of 1798, W 
within the stipulated period for the repayment of the loan, and on default,’ the 
property passed to the mortgagee without any further act on his part, or 
the intervention of the Court. W. The mortgagor had then no right of 
redemption, and the transaction onee closed could not be re-opened. (8) 
By the Bengal Regulation XVII of 1806, founded upon the practice of the 
Bnghsh Courts of Equity, a modification of this strict rule of the rights given 
to the holder of such a contract was introduced. The seventh section gave 
the ^ mortgagor a right of redemption within one year commencing from an 
application by the mortgagee to the Court under the eighth section for the 
foreclosure of his mortgage. Under the Regulations, the mortgagee could not 
acquire absolute title over the property mortgaged to him without an order of 
the District Judge to that effect foreclosing the mortgage. After such an 
application the mortgagor must either pay or tender the money lent, or the 
balance then due, or he must make a deposit pursuant to Bengal Regulation I of 
1/98, section 2. The general effect of these Regulations was that, if anything 
remained ciue on the mortgage, and the mortgagor made no deposit, or an in- 
sutncmnt one, the right was gone at the expiration of the year of grace. Bub 
the title of tbe mortgagee was not completed ; he had to bring a suit to recover 
possession, or obtain a declaration by the Court of his title, if ha was in posses- 
sion, and in that suit the mortgagor could contest the validity of the conditional 
sale, or the regularity of the proceedings taken under Regulation XVII -of 1806, 
m order to make it absolute, or he might prove that nothing was due. or that 
the deposit was sufficient to recover what was due ; but the issue, so far as the 
right of redemption is concerned, was whether anything remained due to the 
mortgagee at the end of the year of grace, and if so, whether the necessary 
deposit had been made. If that was found against the mortgagor, his right of 
redemption was then effectually shut out.W In a'subsequent ease it was held 
that the condition of foreclosure required by section 8, Regulation XVII of 1806, 
was that the mortgagor should be furnished with a copy of the petition, and 
should have a notification from the Judge in order that he may within a year 
from the time of such notice, redeem the property. The provisions of the Regu- 
lations were so strictly enforced that the mortgagor was held not to have 
entirely lost his right to redeem unless all its terms had been duly complied 
with, to) though parties were free to contract tbemseives out of the Regula- 
tions.' 6 ) 

1229 . The functions of the Judge under the section were merely minis- 
Notice under ^ 0r '^’ ant ^ *he y 0ar the grace was held to run from the time of 
the Regulations, service of the notice upon him, and which had to be establish- 
ed by the mortgagee seeking foreclosure by evidence apart 
from the Nazir’s certificate. Tbe year of grace allowed to the mortgagor for 
redemption raD from the date of service of notice and not from the date of the 


• (1) This Regulation applied in the first in- 
stance only to Bengal, Behar.Orisea, and Bena- 
res, but was extended no the provinces ceded 
by the Nawab Vizier by Beng. Beg. XXXIV 
of 1803, ss. 12 — 15. 

(2) Sitreffoonissa, v. Enayet Bossein, 5 W. 
R., 88, F.B. 

( 8 ) Malhharjimudu v. Mix l likar'junudu , I. 

8 Mad., 185 ; Gobardhan v. Gokal Das , 
I.L.B,, SI- AIL, 633. 


(4) Forbes v. Ameeroonissa , 10 340. 

(5) Kunj Behari v. Baldeo Rai, 8 A.L.J. 
531 (533); Badal Bam v. Taj Ali t 4 A,L J. 417; 
ML Dharmia v, Madar Singh , 12 I.C. 345 
(346); Socket Singh v. Dial Singh , (1907) P^ 
R, No. 46 ; Ml Sakhtawari v. Shibhan Lal t 
13 I.C. 6*21, 

(6) Bhure Mai v. Jawaya, (1905) P.L,R. 

No. 62 ; Bhag Singh v, Baswa Singh x (1906) 
P.R. 50. - i 
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order or of its issued 1 2 ) The provisions of section 8 were regarded as imperative, 
and as prescribing conditions precedent to the right of the mortgagee to enforce 
forfeiture of tbe estate of the mortgagor, and as having, for their object, the 
protection of mortgagors from fraud. J&) The title of tbe mortgagee to the land 
became absolute and his rights as mortgagee ripened into ownership as soon as 
the year of grace expired/ 3 * The Judge was accordingly required to certify 
due service in accordance with the requirements of the Begulation, to which 
he might add any elucidating facts necessary to be recorded as occurring with- 
in the year of grace/ 4 ! It was accordingly held that if the notice did not 
correctly describe the various courses open to the mortgagor under the Begula- 
tions, it was a defective notice, vitiating the foreclosure proceedings. ( 5 )^ A 
foreclosure notice should have issued on expiry of the stipulated period; 
otherwise it was treated as premature and useless/ 6 ) Where a mortgagor 
appeared, on receipt of a defective notice of foreclosure to contest the notice and 
offered to pay, it did not amount to a waiver of his rights. I 7 ) The notice was 
not held defective simply because the area of the land was not entered or tbe 
amount was not specified, or thac the Judge’s signature was not his official 
signature, or that it was illegible to ordinary people/ 8 ) A mis-statement as 
to the amount due on the mortgage did not invalidate the notice <9) though 
if the year of grace was set down as running from the date of tbe notice itself, 
instead of from the date of its service, the defect was held to he fatal/ 10 ) 
The notice or notices were to bear the Judge’s full signature and not 
mere initials, f 11 ) though if they bore also the seal of the Court, the principle 
of Omnia prcesumuntur rite esse acta would apply. ( 12 ) A notice without 
the signature of the Judge or with the signature of only his munserim , ,fl * 3 ) or 
sheristadar, ( 14 ) but bearing tbe seal of his Court, was held to be informal 
and bad and vitiated tbe whole foreclosure proceedings ab initio. ( 15 ) Where 
the mortgaged property was situate in two districts, an order made by the 
Judge of one district for foreclosure of the whole of the mortgaged property 
was sufficient.^ 16 ) Sc the foreclosure proceedings taken in the North- 
Western Provinces were held to operate on the property situate in Oudh where 
the Begulations were in force at the time of the foreclosure-proceedings. W) 
Of course, as observed before, the clue service of the notice of foreclosure was an 
all essential preliminary to a foreclosure- proceeding and its service should have 
been evidenced by the clearest proof, and should have been in all cases, if not 
personal, at least such as to leave no doubt in the mind of the Court that the 


(1) Mohesh Chunder v, Tarinee, 10 W.R., 
27 F.R. ; Ncrenderv. Dwarkalal , I L.R., 8 
Gal., 397 P.C. ; Thakur Das v, Muhammad , 
(1906) P.L.R. No. 74. 

(2) Madftopersad v. Gajudhar , 11 

Cal., Ill P.C.; SUlaBaksh v. Lalta Prasad, 

8 All., 388 ; Ajaib Nath v. Mathura , 
11 All , 164; Norender Narain v. 
Dwarka Lai , I.L.R.. 3 Cal., 397 P.G. 

<3) Bulauda v. Diwanu, 141,0. 332 (333); 
Bhero v. Mona , ib. t 783 f784>. 

(4) Abbas Aly ,v. Nund Coomar , 7 W,R., 
123. 

(5) Tarachand v. Chiman, 12 1,0. 530 
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Ho. 119. 
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(11) Kubra Bibi v, Wajid Khan , I.L.R., 16 
All., 95 observed on per Stanlev, C. J.. in 
Bhagwat v. Baldeo , I, L. R., 29 All., 145. 

(12) Bhagwat v. Baldeo, I. L. R., 29 All., 
145. 

(13) Hurlaiy . Manickpal, 3 H.W. P. H. C, 
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276. 

(16) 8. 8, Beng. Reg. XVI of 1806; Ras- 
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notice itself must have reached the bands or come to the knowledge of the 
mortgagor, f 1 2 3 4 5 6 ) But while personal service was to be striven for, it could be 
dispensed with, if it could be clearly proved that despite efforts made for that 
purpose personal service was impracticable. (2) For example, the notice might 
have been affixed if the mortgagor was absent from home. < s ) A notice 
for the minor mortgagor might be served on his certificated or natural guar- 
dian, W or in the event of his death on his representative, (5) which includ- 
ed a person who possessed an interest in the equity of redemption at the 
date of the notice, ffi) The mortgagee must prove service hv affirmative evidence 
if it is denied by the mortgagor. (7) A notice served on the Lam bard ar alone 
who had executed the mortgage both for himself and as agent of the other 
co-sharers, was considered insufficient, as it was necessary that the co-sharers 
should also have had notice of the proceedings, Where there were several 
mortgagors, service of notice upon all was essential. ( y ) 

1280. A mortgagee seeking to foreclose was bound to proceed in accord- 

Other procedure ance Its redemption might 

under the Regula- however, be made as in an ordinary mortgage. Ordinarily, 
tlons. the mortgagee was bound to institute proceedings for 

foreclosure within twelve years, but if there be “ good and 
sufficient cause, ” as the pendency of litigation as to the ownership of the 
equity of redemption, between the heirs of the mortgagor and a party claiming 
as purchaser, that limit could be extended. (*•*) The mortgagee was entitled to 
dispute the title of a party who claimed as purchaser from the mortgagor, and 
he was not estopped from urging the plea, merely because he had served the 
notice of foreclosure on him as the occupant of the mortgaged property. ( 12 ) 
The right of the mortgagee to petition for foreclosure did not arise until the | 
period stipulated in the proviso for redemption had expired. That period could 
not be affected, or altered by a contract in the deed of mortgage, making, 
without reference to redemption, the whole principal lent due upon failure to 
pay interest at a certain time. In a mortgage by conditional sale in the 
English form the proviso for redemption was that on payment of the principal 
lent with interest, in three years from the date of the mortgage, the land 
should be reeonveyed to the mortgagor. The deed also provided that upon any 
default in payment of the instalment half-yearly, the whole principal and 
interest should become due. Upon such default being made, the mortgagee filed his 
petition under section 8, for foreclosure, before the three years had passed : 
and payment not having been made during the year of grace, the mortgagor's 
objection was disregarded by the Court, and the conditional sale was treated 
by the mortgagee as having become conclusive. But the Privy Council 
ultimately held that the covenant accelerating, for other purposes, the time at 


(1) Kusuf AH v. Asmutoonissa , (1864), W. 
R., 49 ; Bank of Hindustan v, Shoroshideala , 

2 Oal 311. 

(2) Mudho v. Mahtab , 3 N.W.P.H.C-R. 
325. 

(3) Soorjoo Kant v. Krista, 14 W.R., 423. 

(4) Dabee Pershad v. Man Khan , 2 N.W, 
P.H.C.R., 444 ; Bajirao v. Gulab, 8 N. L, 
R. 136 (139). 

(5) Rasmonee v. Prankissen , 7 W.B., 66 P. 
C. (s. c.) Sub nom Ras Muni v. Prankishen , 
4 MX A., 392 ; Ram Chunder v. Janob Ali t 
17 W.R., 230, 

(6) Bhimraj v. ML Rabi, 2 Nag. L. R.. 
113. 


(7) Sookhmun v. Chooramnn , 1 Agra 172 ; 
Tazun v. Shib Chunder, 19 W. R., 170; 
Sitla Baksh v. Lalta Prasad , IX. R., 8 All.* 
388. 

(8) Punchum v* Mungle , 2 Agra (Pfc. 2), 
207. 

(9) Norendra Naming. Dwarkalal , I.L.R., 
3 Cal., 397 P.G. ; Madhoversad v. Gajudar t 
I. U R., 11 Cal., HIP. C. 

(10) S. 14, Reng. Beg. Ill of 1793, a 
Reg. II of 1803, ss. 7, 8, Reg. XVII of 1806 
Prannath v. Rookea , 7 M. I. A., 328 

(11) S. 14, Beng. Reg. Ill of 1793, 
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(limitation). 

'(12} Prannath v. 


Rookea , 7 M. I. R.v 32S* 
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which the principal should become due, making no provision for the payment 
of the principal by the mortgagor in order to prevent foreclosure, nor referring 
to the proviso for redemption, could not be taken into account in determining 
what was to be regarded as the— ‘ stipulated ” period which remained. This 
term meant the stipulated period for redemption, id., the full term on the 
expiry of which the mortgage-money is payable. So, if the petition had been 
prematurely filed, section 8 of the Regulation had not been called into 
operation and the right to redeem remained. U) Rut a conditional sale could, 
by agreement and acts of the parties become absolute without formal proceed- 
ings taken under the Regulation. < 2 ) Rut if he had to sue on the agreement, be 
could not sue for possession without the summary process of foreclosure, 
which being an incident attached to a conditional sale by the Regulation 
must have been duly complied withJ 3 ) If he proceeded under the Regulations, 
the title became absolute on the expiry of the year of grace, and he was 
then entitled to claim mesne profits from that date without bringing a suit for 
possession.! 4 ) Rut in another ease his title was held to be incomplete till 
it was confirmed by a regular suit. ( 5 ) In any case, the mortgagee could 
not enter upon possession without taking proceedings prescribed by the 
Regulations, and if he did so, the mortgagor, and those claiming through him, 
had a right to eject him as a trespasser. (6) A parol agreement that a land made 
over to the creditor, on condition that if the debt was not repaid in three 
months the land should absolutely belong to the creditor, was held to be outside 
the scope of the Regulation which contemplated a deed, and it was therefore' 
sufficient to make the creditor an absolute owner on default of payment within 
the stipulated period. (V 




Extension of time. 


1281. The term of grace, under the Regulation, might have been 
extended by agreement, on non-compliance with which the 
mortgagee could revert to the foreclosure proceedings before 
instituted. ( 8 ) Rut under the Regulations, as under the law as at present 
administered, the ostensible vendee under a bond of conditional sale held' 
the land only as security for the money lent, W and the mortgagee could 
not improve his position without recourse to the law which, while safe- 
guarding his money, also took into regard the right of the mortgagor. ( 10 ) 
If then the mortgagee had circumvented the mortgagor by obtaining an 
unfair advantage over him, the Court would readily deprive him of the fruit 
of his fraud, even though he may have had apparently acquired an indefeasible 


(1) Kishori Jhohtm Boy v, Ganga Baku, 

23 CaL, 288 P.0,; Sara Sing v. 
Jawan Mai , (1906) P.R. No. 119 ; Bar Gopal 
v- Bhagwan , (1907) P.R., No. 70. 

(2) Goordyal v. EunsJcoonwer, 2 Agra. 176; 
Bughonatk v. Bam Gopal , 5 N-W.P., H.C.R. 
29 ; Mallikarjunudu v. Mallikarjunudv , I. L, 
R., 8 Mad., 185 ; Bunjeet v. Shureefoonissa . 
10 W.R., 478. 

(3) Ghosee Lai v. Govind Lai, 3 Agra, 184 ; 
Imdad Husain v. Mannu Lai, I.L.R. ' 3 All., 
509. 

(4) Khoobchand v. Leela Dhur, 8 Agra, 103: 

7.7. VI . . 7. . . r,- , .. . - ’ 


Jecrakhun v. Rookum Singh , ib 358; Tawah 
kul Mai v. Lachman Bat , I.L.R,, 6 AIL, 344; 
Lotf Hossein v, Abdool, 8 W.R., 476 ; Suroop 
Chunder v. Mohendra, 22 W.R., 5*39; Bnlanda 
v. Duvain, 14 I.C. 332 (333); Bhero v. Mona , 


ib, 783 (784). 

(5) Baisuddin v. Khoda Newav, 12 C.L.R., 
479, C,F.; Bub AH v, Wazirunnissa, I.L.R*. 
28 All., 476 (508), P.0. 

(6) Bub Aliy. Wazirunnissa , I.L.R., 28 
AIL, 496 (508) P.C. 

(7) Gobar Dhan v. Gokal Das , I.L.R., 2 
All,, 633. As to the meaning of w< Stipulated 
period” as used in s. 8, Reg. IX o t 1806, see 
Kubra Bibi v. Wajid Khan , I.L.R,, 16 AIL. 
59. 

(8) LallDhurv . Gunput , 1 N,W.P.H,0.R., 
81; Dhonda v, Megho Bai , I.L.R., 4 All., 332; 
Goonomonee v, Parbutty , 10 W.R., 326, 

(9) Sham Narain v. Boghoobur , I.L.R,, 
Cal., 508. 

(10) See s. 60, post. 
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titled 1 ) Even apart from fraud, the rights of the mortgagor were so far 
jealously guarded under the Regulations, that if the mortgagee applied for 
foreclosure without previously demanding from the mortgagor payment of the 
mortgage- debt, the Court dismissed the suit.* 2 ) And similarly the Court had 
to distinctly notify to the mortgagor that if he shall, not redeem the property 
mortgaged in the manner provided for in section 7 of the Regulation, within 
one year from the date of notification, the mortgage will be finally foreclosed 
and the conditional sale will become conclusive,® Bo again, if the mortgagee 
failed to furnish the mortgagor or his legal representative with a copy of his 
application to foreclose, he was held, not to be in a position to foreclose, and 
the whole of the foreclosure-proceedings were set aside as vitiated thereby. ® 
The notice should have been served on the person really interested in protecting 
the estate. ( 5 ) Such persons are the second mortgagee, (6) and the purchaser 
of the equity of redemption, ® unless his purchase was made after the 
institution of the suit.® or after notice to the mortgagor had been given.® 
An attaehiog-creditor was held entitled to no such noticed 10 ) But an auction- 
purchaser in execution of a money-decree obtained previous to the mortgage 
was entitled to due notice of foreclosure- proceedings instituted subsequently to 
the sale, but before the confirmation thereof^ 11 ) An assignee of a fractional 
interest in the mortgaged property in this respect stood upon the same footing 
as an assignee of the entire property. ( 12 ) But the holder of a maurusi mokurari 
pafcta could not be regarded in the light of the mortgagor’s representative 
within the meaning of section 8 of the Regulation which regulate the service of 
noticed 13 ) Where a mortgage was jointly held by two mortgagees, and the 
equity of redemption subsequently became vested solely in one of them, notice 
need only relate to the part unredeemed^ 14 ) If a notice was once duly 
given, it was immaterial as to how and when the second notice given by way of 
precaution was served. ( 15 ) Indeed, no second notice was required to be given 
even after tbs mortgagor was allowed an excension of time. I 16 ) 


(1) Nazir Ali v. Ojoodhyaram, 10 M. I. A. Bbmoomutty v. Premchand, 28 W, R., 96; 
540, in which the mortgagee in possession Dirgaj Singh v. Debi Singh, I L. R., 1 All., 
fraudulently allowed the Government revenue 499. 

to fall into arrears with a view to buying it in (8) Gooroopersaud v. Bippropersaud, 2 
for himself, which he did, but the mortgagor Hay, 152 ; Kurmofool v. Bissessur, Marsh, 
was allowed to redeem many years alter. As 337 8-0.; sub-nom Bissessur v. Kurmfool, 
to limitation, the case was decided with 2 Hay, 40; Eishen v. Belasoo , 3 W. R., 

reference to s. 24, Act I of 1845. 230; Bissonath v. Brojonath , 6 W, R., 230 

(2) Behari Lai v. Beni Lai, I.L.R., 3 All, in some of these eases notice to a purchaser 

408 ; Karan Singh v. Mohan Lai , I. L, R,, was held to be always necessary. 

5 All., 9; Gonesh v. Shodanund , I. L, R,, (9) Aclmmbit v. Nund Bam , 11 W. R,, 

12 Cal., 138. 554 ; Jayram v. Krishnan , 3 Agra, 307. 

(8) Bheekunv* Bechun , 3 N. W, P. H, C, (10) Radhey v. Bujha , X. L. R., 3 AIL, 
R., 35. 143. 

(4) Santee Bam v. Modhoo, 20 W. R., 363 ; (1 1) Rameshwar v. Mewar , I. L. R,. 11 

Khukioo v. JJioomuck, 15 W, R., 263 ; Socket Gal., 841. 

Singh v. Dial Singh , (1907) P. R., No. 46. (12) Ganga v. Bani Madhub , 11 W. R., 

(5) Kalee Koomar v, Pran Kishoree , 22 540; Sheogalamv. Bamroop, 23 W. R , 25. 

W. R., 168. , (13) Doorga v. Luchmun , 17 W. R,, 272 ; 

(6) Nudyary. Raop Dass, 22 W. R., 475 ; Sripoti v. Mohip Narain, I, L. R., 9 Gal,, 

Qucere in Kalee Kishore v. Tara Per shad, 5 643. 

R., 1* (14) Huncomanmrsaud v. Kaleepersaud, 

(7) Mohun Loll v, Goldie Chunter, 10 M. (1864), W. R , 285. 

I, A., 1; Golamv . Jogan Singh, 10 W. R,, (15) Zemin Ali v, Bossein Ali , 2 Agra, 187. 

86; Madhub v, Jhoonuok Lail , 12 W. R. f (16) Bazloor v. Abdullah , 30 W.R., 359; 

105 ; .Tazun v. Shib Chunder., 19 W. Hi, Brijo Mohun v, Rad ha; 20 W.R M 178. ■' 

170 ; MUterjeet v, Mookhlal , 25 W. R., 139 ; " 
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Waiver of irr s£u • ' va,AVOA yjL oouvpycu agajiuau uuo uLiuiugciigui, ao vvucld uuo 
larUy Yer ° irre * a ~ mortgagor after receipt of notice unaccompanied by a copy 
of the mortgagee’s petition, as required by section 8 of the 
Regulation* continued to live in the neighbourhood of the mortgagee who erected 
buildings on the mortgaged land and used it as his own without objection or 
claim on the part of the mortgagor. W Where, however, the notice of foreclosure 
prescribed by the Regulations, alleged to have been issued to the mortgagor, was 
not on the record of the foreclosure proceedings, the non-existence of the notice 
was held to be a fatal defect and the Court could not, 
order of the District Judgp. 
before him 


on the strength of the 
which showed that the mortgagor appeared in person 
and was warned that he would be precluded from raising any 
objection, if he did not redeem within one year, presume that notice had been 
issued to the mortgagor, and that it was accompanied by a copy of the 
mortgagee s, petition for foreclosure and bore the official signature and seal of 
the Judge : all of which are defects any one of which, as stated before, would be 
sufficient to vitiate the foreclosure-proceedings.^) 

1233. These Regulations were followed in the United and Central Prov- 
inces, and in Oudb, $) until the passing of this Act and in the Punjaub, (4) where: 
they are still in force. While in Sindh the old law of India according to 
which at the expiry of the term the contract executed itself, and the transaction 
ceased and became one of sale, would appear to be still the law in force. ® 
The Regulations were not legally extended to the Central Provinces until the 
passing of Act XX of 1875, but as a matter of fact, their authority was all along 
recognized, and cases were usually decided in accordance with their tenor. As 
the Privy Council in one case decided in 1873 observed, “ that in a non-regula- 
tion province certain discretion is given to Courts to apply the principles which 
prevail in the Regulation Provinces in the administration of justice according 
to the rules of equity and good conscience, and that their Lordships were not 
prepared to say that the discretion exercised in accordance with the Regulations 
was erroneously exercised.” (7) 

1234. In Bombay and Madras, however, where similar legislation did not 

(2) in Bombay es ^’ prevalent in Bengal prior to tbe passing of the 

and Madras. t' 70 Regulations seems to have been followed. ( 8 ) But in 

both the High Courts, the practice " in almost absolute 
conformity with that administered by the Court of Chancery ” (9) was 
gradually assimilated upon the old procedure. This alteration "by judicial 
decisions of the antecedent law first began in Madras in the year 1858, and 
was adopted in Bombay in 1864.(10) It was condemned by the Privy 
Coun cil 1 ) m 1871, who finally o verruled it in 1875. ( i2 ) Tbe practice adopted 

8 Q al Y?™. 7 Beharee, (1864), W.R., 36. Province within the pale of the Act. ' 

No 46 SOC SWCjh V ' Dtal Sm9h ' ,1907) P ' R - (6) Framji v ' Sullemanji, (1912), 6 S.L.B., 

P P- Kr f aram ‘ 18 B.L.B., 205 (7) Gokuldas v. Kriparam, 13 B.L.R., 205 

* Lahman Demdeen v. Baju Bai , 8 (213), P.C. 

»!L^ 3 nPr ra B Bg JT <,ft V ' ? al " (8)See oases cited in Thumbmwamy v. 
want mngft , 7 C.P.L.R., 22 ; Parmanand v. Hossain. 1.37 TL. 1 MW? i / 9 m P n 
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in Madras then, between, 1858 and 1875, and in Bombay between 1864 and 
1875, was identical with that maintained in Bengal under the Regulations. 

. 1235 . 


(i) Gases down to 
1858. 


Madras Cases. — The course of early decisions in Madras may 
be referred to two definite years which form the land-marks 
in their history up to 1858. The Sudder Court of Madras 
appears to have uniformly held that the doctrine of the 
English law with respect to the equity' of redemption, after default of payment 
of the mortgage-money, was unknown to the ancient law of India prevailing 
in Madras, and that accordingly in the absence of any Regulation or Act 
altering such law, the interest of the mortgagor must be deemed to have 
determined in favour of the mortgagee under a conditional sale made absolute 
by bis failure to redeem at the time therein specified. In other words, the 
terms of such a contract were to be literally enforced, and the provisions made, 
as for example, by the Bengal Regulation XVII of 1806 allowing the mortgagor 
or his representative to redeem at any time before foreclosure, could not be 
extended to Madras. 

1236. 


(ii) Cases between 
1858 — 1875. 


Strictly speaking, this was undoubtedly the only logical view that 
could be taken in the state of the law then prevalent in 
that presidency. But its very strictness appears to have 
reversed the current of the decisions. And this was brought 
about by the Court importing the English doctrine of the equity of redemption 
on the ground of its intrinsic justice. “They remark that there is an obvious 
distinction between a conditional sale with power to redeem, and a mortgage. 
The parties in the first instance fix a value on the property, and the transaction 
is a true arrangement for the sale thereof for such consideration. In the latter 
instance, a sum is borrowed not representing the value of the property, and it 
may be far within such value, the only care being that the property shall be 
of such value as will cover the loan by way of security. It is therefore strictly 
equitable that, on the failure to pay off the loan by the time stipulated, the 
lender should fall back upon the security, not to absorb the whole, hut to take 
his money out of it. The clause of forfeiture in a mortgage-deed the Court 
views as introduced in terrorem , by way of penalty, and it is not the practice 
of the Courts of equity to enforce penalties.’^ 1 ) Thus, then, by letting in the 
right to redeem even after the stipulated period, the Court now enlarged the 
rights of the mortgagor, but in doing so, they so far misinterpreted the English 
doctrine as to treat the stipulation in favour of the mortgagee as a mere penalty, 
and no provision was thus made for his getting the benefit of it by the 
machinery of a foreclosure-suit. They apparently comtemplated no remedy 
against the mortgaged property, but that of sale. This local adaptation of the 
English equitable doctrine shorn of its benefit to the mortgagee continued to 
find favour with the judges of the Sudder Court/ 2 ) and on its abolition bv those 
of the High Court/ 3 ) But slight variations more in conformity with the English 
doctrine became perceptible. For while, in the first case/4) the Court recognized 
the mortgagee’s right to a decree for foreclosure, which does not appear to have 
been admitted by the earlier decisions, the second case^l treated the law as settled 
in almost absolute conformity with that administered by the Court of Chancery, 
observing that in India as in England, there may be sales with a condition for 


(1) Thumbusawmyv, Hossain Bowthen, I. 
JuJEfc., 1 Mad., I (19; P.C. 

<2} (1858) S.D.A., Case No. 49 ; (1859) S. 
B.A., p. 150. 

(8) Venkata v. Parvati , 1 M.H.C.R., 460 ; 


Nallana v. Palani , 2 M. H. C. B., 420 
Lakshmi v. Krishna , 7 M H.C.R., 6. 

(4) Venkata v. Parvati , 1 4=60, . 

(5) Nallana v. Palani , 2 420. 



(1 )Nallana v. Palmi, 2 M.H.O.R., 420, L.R., 1 Mad., 1 (22) P.C. 

following Alder son v. White, 2 De <3r, 97. (6) Act I of 1872 (Passed on 15th March 

(2) ' Somu v. Bangammal, 7M, H. C.R., 6 1872). The P.0, decided the last cited case 

(12). . ^ on 28th June, 1875. 

(3) Pattabhiramier v. Vencatarotv, 13 .-MM,-'.-- (7) Bamayya v. Krishnamma , T.L.R., 23 

A., 560. Mad,, 114 (il7, 118). 

W) See Limitation Act (XIV of 1859), Art. (8) Pattabhiramier v. Vencatarow , 13 MX 
148 (Act IX of 1871), Art. 148 (Act XV of A., 560 ; ; followed in Thumbu&awmy v, 
1977). Hossain Bowthen , I.L.R,, 1 Mad., 1 P.C. 1 i 
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repurchase within a fixed time against the breach of Which equity will not relieve. 
On this point they said : “ It is the intention of the parties which governs, and 
that intention may be shown by the deed itself, by other instruments, or even 
by parol evidence/’ U) In the last case, the same view was reiterated, and the 
security in question was held to be a sale with a condition, for repurchase. ® 
So far as these decisions went, they no doubt faithfully followed the English 
rule, but in doing so they ignored the view of the Privy Council,® and the 
state of the law then current, which did not admit of the application of the 
equitable doctrine. Their decisions were, moreover, open to three grave objec- 
tions, since they ( a ) usurped the function of the Legislature, ( b ) allowed parol 
evidence to prove the intention of the parties which opened a wide field of 
litigation, and left much to the discretion of the Judge in each particular csase, 
and (c) by making no provision for judicial foreclosure they left the mortgagee’s 
rights very much in nubibu§ for at least the sixty years allowed for redemp- 
tion, ® during which the mortgaged property could not well be transferred. 
For “ under the law as laid down by them, persons who fifty years before 
bad acquired, as the law then stood, an indefeasible title in lands, which they 
had ever since held and enjoyed in optima fide , became liable to be dispossessed 
and compelled to account for mesne profits at the suit of the representatives 
of a mortgagor against whom the sixty years’ rule of limitation had not yet 

run.”® 

1287. The first onslaught on the doctrine of letting in parol evidence was 
made by the Indian Evidence Act ® passed three years 
eqwRsfln Madras 6 before the decision of the Privy Council, and which fact 

, ‘ appears to have been overlooked by their Lordships, 

who however condemned the practice in a language both unequivocal and 
emphatic. The other two objections were eliminated by the passage of the Act 
which, while recognizing the equity of redemption — a doctrine already introduced 
into the country by the tour de force of the judges— has safeguarded the interests 
of the mortgagee by providing for judicial foreclosure. In Madras, it has been 
observed ( 7 ) that a mortgage-deed executed on the 26th June 1882, that is, before 
the operation of the Act, should be regarded as having been entered into by the 
parties with reference to the law propounded in the course of Madras decisions 
commencing in 1858 and'ending with 1875, the year in which the Privy Council 
animadverted upon that course of decisions. One fails to see why a document 
executed in 1882, albeit a few days prior to the passing of the Act, should he 
construed with reference to a misinterpretation of law which bad prevailed prior 
to 1875, but which had been in the year authoritatively condemned by the Privy 
Council. Nor can the Madras precedent be justified by the observation made by 
Sir James Colville in the course of bis judgment delivered for the Privy Council 
that there would be strong reasons for following the correct rule enunciated by 
their Lordships in Pattabhiramier 1 s case (8) in disposing of a stale claim to 
redeem, and dispossess a mortgagee who had, before 1858, acquired an absolute 
title, and which would naturally result in the dismissal of the claim, but that 
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in a similar case arising out of a security executed since 1858, “there would still 
be strong reasons for recognizing and giving effect to the Madras authorities, with 
reference to which the parties might be supposed to have contracted.” But 
while thus expressing themselves, the Privy Council were cautious in not abso- 
lutely committing themselves to that opinion, for they continued : “Their 
Lordships abstain from expressing any opinion upon this question until the 
necessity for determining it shall arise.” U) But apart from such caution, it is 
•evident that that high tribunal never countenanced the perpetuation of the 
mistake after they had once laid it bare, and that they could not have therefore 
implied that a deed executed after the promulgation of their views should be 
judged by the law which they had condemned. But in taking this view this 
decision is not unprecedented, for the words of the Privy Council deciding that 
mortgages executed subsequent to 1858 shall be treated according to what it 
considered to be the erroneous course of decisions have been in other cases also 
interpreted to mean that, “that which had been, though erroneously, supposed 
to be law in Madras, should be followed as to mortgages after 1858 until the 
legislature interfered to settle the law” as it did in 1882.* Accordingly, in a suit* 
in 1889, to redeem a mortgage of 1880, which contained a provision that, if the 
mortgage-money was not paid in March 3882, the mortgaged premises should 
become the absolute property of the mortgagee, it was held, for the reasons 
above given, that the plaintiff was entitled to redeem.^) * 

1288. Bombay Cases. — A similar alteration by judicial decisions of the 
antecedent law seems to have been effected in Bombay, though at a later period. 
In the case of Shankarbhai v. Eassibhai , Westropp, 0. J., reviewed the law and 
its changes both at Madras and Bombay. He stated that t>e change in the 
latter Presidency dates only from 1864, when the case of Bamji v, Ghinto ( 1 2 * 4 ) 
was decided. And the Chief Justice observed : ■“ The recognition of the right 
to redeem was, having regard to the previous decisions of the Sadar iidaulat, 
perhaps somewhat a strong measure. It had, however, for a long time pre- 
viously, been considered a desirable course to adopt, and eminent Judges of the 
High Court, who had formerly been Judges of the Sadar Adauiat, regretted 
that their predecessors had, for the most part, enforced the conditions for 
purchase in gahan lahan mortgages, as such a course had been found to promote 
most oppressive and grasping conduct on the part of money-lenders in the 
mofussil.” (5) “ It would be difficult,” observed their Lordships of the Privy 

Uouncil, * to have a more candid admission of the assumption by the Courts 
of the functions of the Legislature. This case also shows that the Bombay as 
well as the Madras Court has come to the conclusion that the modern course 
of decision is to prevail against that of this Committee in Pattambhiramier’s 
case.” (6) Their Lordships then formally overruled all the previous cases of 
the Bombay and Madras High Courts, and to the question, whether the Privy 
Council would follow the rule laid down in Pattambhiramier’s case or the new 
course of decisions of the Bombay and Madras High Courts “which appears 
to them to have been, in its origin, radically unsound,” their Lordships 
observed :~“On a stale claim to redeem a mortgage, and dispossess a mortgagee 
who had before 1858 acquired an absolute title, there would be strong reasons 
for adopting the former course. In the case of a security, executed since 1858, 


(1 ) Thumbvswamy v. Hossain Rowthen , krishna, 30 Mad., 61. 

LLR * 1 Mad., 1 (^3), P.G. (3) 9 B. H. C R., 69. 

(2) Venkatasubhapya v Verkayya, I.L.R., (4) 1 B. H. G, R., 399, 

15 Mad,, 230; following Ramasami v. Sama- (6) 9 B. H. C. R., 72. 

yappanayakanyl.Tj.Il., 4 Mad., 179; to the (6) Thumbusawmy v. Bossain Rmothen 

same effect in Neelakandhan v, Anantha- I.L.R., 1 Mad., 1 (21), P.G, 
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there would ba strong reasons for recognizing and giving effect to the Madras 
authorities, with reference to which the parties might be supposed to have 
contracted/^ 1 ) Later on their Lordships foreshadowed the line of legislation 
subsequently adopted. It may then be taken as settled that in the case ot 
mortgages by conditional sale executed before tbe Act, the relation of the parties 
will be governed in accordance with the view of the Privy Council above 
quoted. W The Act will, of course, apply to all transactions entered into since 
its enforcement. 

1239. Old Law and Procedure how affected.— The general effect 
of the passing of the Act on the old law has been elsewhere considered. (§§ 30- 
39). Its effect upon mortgages by conditional sale and the law to which 
they had been hitherto subject may be here recapitulated. Now, as regards tbe 
procedure laid down in the Act, it has been held that it may be applied to the 
case of foreclosure of a mortgage executed before the Act came into operation, 
provided tbat it be so applied as not to affect rights saved by section 2 ( c ) of the 
Act. (8) The Question then resolves itself into one of what are the rights 
created by the Act and what are mere matters of procedure which would govern 
all mortgages whether executed before or since the enforcement of the Act. It 
cannot be denied tbat the grant of the year of grace allowed by the Peculation 
is a matter of mere procedure, which it was open to the parties to extend by 
mutual agreement without prejudice to the proceedings already commenced 
before the passing of the Act, and which it may be noted are saved by the 
General Glauses Act. ( 4 ) This Act does not affect instruments previously 
executed. Thus, where a mortgage by conditional sale was executed in 1832, 
and a suit was instituted thereon in 1883, it was held tbat the title of the 
mortgagee became absolute by virtue of the terms of the contract which 
executed itself on default of payment within the time specified. ( 5 ) But in a 
suit instituted after the passing of the Act the parties would be bound by the 
procedure laid down therein. ( 6 ) Now, since the Act as originally enacted, not 
only laid down certain principles as to the law relating to the transfer of 
property in land, but also in part prescribed its own procedure, the two must 
be dearly distinguished. So far as mortgagees are concerned, it appears to be 
now settled ( 7 ) that in cases arising out of transactions entered into before July 
1882, the mortgager is not entitled to a years’s notice, or to the benefit of any 
other rule of the Regulation. All such mortgages must then be dealt with 
under the provisions of the Act, as for example, sections 67, 86, 87, 88, 89 or 99, 
all of which sections with the exception of the first have now been repealed 
from tbe Act and relegated to the Code of Civil Procedure. ( 8 ) In other words, 
where the mortgage was executed and the due date expired while the Regulation 
was in force, but no proceedings for foreclosure had been instituted under the 
Regulation at the time of its repeal, foreclosure could only be sued for under 
the provisions of the Act. This view is in accordance with section 2 of this 
Act, and section 6 of the General Glauses Act. ( 10 ) 


, (I) Thvmbusawmy v, Hcssein Rawihen, I. 
L. R., 1 Mad. 1 (23), P. 0.. 

(2) See Bapurazu v. Kamarazu, I. L* R., 
3 Mad., 26; Bamasamy v« Samiyappanaya- 
kam , I. L. R., A Mad., 179, F, R. 

(3) Pergashv. Mahabir , I, L, R,, 11 Cal., 
582. 

(4) S. 6. Act I of 1887, Act X of 1897. 

(5) Mallikarjunudu v. Mallikarjunudu, I, 
L. R», 8 Mad., 185. 

(6) Venhatascmi v. Subramanya, I. L. R., 
11 Mad., 88 ; Shiva Devi v. Jaru , I. L. R., 


25 Mad., 290 ; Umda v. Umrao , I. L. R., 11 
All., 307. 

(7) Ganga Sahaiv, Kishen Sakai, I.L.R., 
6 All., 262 F. B. ; Bhobo Sundari v.’ Makhal 
Ghunder , I, L. R., 12 Cal., 583, F. B. 

(8) Act V of 1908. 

(9) Ganga Sahaiv, Kishen Sahai, I.L.R., 
6 All., 262, F. B, ; Bhobo Sundari v. Bakhal 
Ghunder , I. L. R., 12 Cal., 583 F. B. ; Umesh 
Ghunder v. Chunchun * I. L. R., 15 Cal., 357 
(359). 

(10) Act I of 1887 ; Act X of. 1897. 
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1240. But proceedings already commenced under the Regulation must 
Effect of proceed- con ^ nu f^ anc * determined under it, and not under the 

fogs before the * s ^ot retrospective, and cannot affect suits or 

Act. proceedings commenced before it was enacted. But where 

the proceedings having terminated in favour of the mort- 
gagee, and the mortgagor obtained a year of grace to redeem expiring on the 10th 
August 1882, and on the expiration of which the mortgagee brought a suit under 
section 86, it was beld that, although the year of grace had not expired when 
the Act came into force, and the full and complete right of the mortgagee had 
not accrued, still he had acquired a right to bring a suit under the provisions 
of Regulation XVII of 1806. at the expiration of the year of grace, and the 
mortgagor was under a liability to part with his property upon a suit being 
brought at the expiration of that year; that such right and liability was one 
which did not affect procedure merely ; and that therefore, the mortgagee was 
not entitled to sue under the Act. m This view was followed in a subsequent 
case in which the mortgage-deed was executed on the 6th November 1876, and 
on the 22nd February 1882, the mortgagee served the mortgagor with notice of 
foreclosure under Regulation XVII of 1806. The mortgage not having been 
repaid within one year from that date, and the mortgagee having instituted a suit 
for foreclosure under section 86, it was held that the right having accrued before 
the Act, the mortgagee was only entitled to foreclosure under the provisions of 
the Regulation and to no relief under the Act. ( 1 2 ) But while the right to bring 
a suit is a matter of substantive right, the year of grace allowed by tbe Regula- 
tion ( 3 ) is no more than a matter of procedure merely. This period may be 
extended by the parties before the expiration of the time, by mutual agreement, 
and the mortgagee would not on that account be disentitled to sue under the 
Regulation. But on the expiration of the period of grace, the mortgagee acauired 
an immediate right to have a decree declaring the property to be his absolutely. 
It did not become his absolutely without a decree, but his right to such a decree 
immediately accrued. And even where the mortgagee caused a notice to be 
served on the mortgagor under the Regulation on tbe 9th July 1881, and the 
year of grace consequently expired on the 10th July 1882, the Act having come 
into force a few days earlier on the 1st July 1882, it was held that although 
the year of grace had not expired when the Act came into force, and the full 
and complete right of the mortgagee had not accrued, he had acquired a right 
to bring a suit under the provisions of the Regulation, and that the mortgagor 
was under a liability to part with the property upon a suit being brought at the 
expiration of that year, and that, therefore, the procedure of the Regulation 
should govern the case. The soundness of this view is, however, open to 
doubt, for it is submitted that the mortgagee does not acquire a right to fore- 
close till on expiration of the year of grace, during which the mortgagor 
may at any time redeem, and if this is the case and the right to sue does not 
commence till the right to redeem has ended, the proceedings are saved, not 
because the mortgagee has acquired a right to sue, but because the right, 
though subsequently arising, arises out of the relation of mortgagee and mortgagor 
constituted in this case, before the Act came into operation, Of course, if the 
notice had expired before the Act came into force, there could be no question, but 


(1) Mohabir v. Gungadhur, I.L.R., 14 Cal. (3) S. 8. Reg, XVII of 1806. 

599* (4) Mohabir v. Gtmgadhur, 14 Cal. 

(2) Umesh Chunder v. Chunohun Ojha , 599 ; Umesh Chunder v, Chunchun, I.L.R., 

I.L.R., 15 Cal., 857 ; Bashi Ghunder v. Ena- 15 Cal., 357 (362). 

yet AH, I.L.R., 20 Cal., 236; Sitla Bakshv. (5) Sees. 2, el. (c) ante and. Umesh Ghunder 
Lalta Brasad, I.L.B. , 8 AH. , 388. y, Chunchun , 15 Cal., 357 (362)., 
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that the mortgagee need not have recourse to the Act.® On the other hand, 
since the mortgagor, the movement the period of grace expires, ceases to have 
any right of redemption,® it follows that if after the expiration of the year of 
grace, the mortgagee consents to enlarge time, he does so at his own risk. And 
since limitation would commence running against him presumably on tne expiry 
of the year, his suit would be barred unless brought within twelve years from 
that date. 1 2 3 4 5 6 > And this right, when once extinguished, cannot be revived by the 
subsequent creation of suits for foreclosure under the Ac t.i ' And again, 
where parties are entitled to any right under the Regulation they cannot be 
allowed to throw it up, and apply to have the benefit of the rights conferred by 
the Act. And as regards the mortgagor’s right to redeem his mortgage by 
conditional sale before the present Act, it can only be lost when it is proved that 
there was a previous demand by the mortgagee from the mortgagor of payment 
of the mortgage-debt, as required by the Regulations. Where, therefore, the 
mortgagee produced a copy of the proceedings which directed him to bring a suit, 
it was held that there had not been a sufficient compliance with the Regulation 
and that, therefore, the mortgagor did not lose his right to redeem. \ ) 

1241. Proceedings of a ministerial character have the same effect as judi- 
cial proceedings. If they have once commenced under the Regulation, they 
should be continued, and will not be set aside in favour of a new procedure. I / 
Thus where a notice had been issued under the Regulation, and its sufficiency 
was questioned in the mortgagee’s suit or possession on the ground that it was 
not preceded by a preliminary demand upon tbe mortgagor and that there was 
no sufficient proof of service of notice, it was held that the objections raised 
could not be surmounted by treating the suit as one instituted under the Act.W 
And so a suit originally laid under the Regulation was not allowed to be after- 
wards converted into one under the Act.® 

1242. Form of Mortgage by Conditional Sale —It has already 
been stated that no particular form of words are necessary to constitute a 
mortgage of any kind. Thus, where the mortgage-deed provided that if the 
money is not repaid within a stated time, the mortgagee was to take up the 
management of the property, and also contained the following clause : We 
will redeem the mortgaged property on payment of amount due”— it was held 
that the mortgage was one by conditional sale.® 

The question whether an instrument operates as a mortgage by conditional 
sale, or a conditional sale must be determined on a consideration of the whole 
document, the mere fact that it is designated, the one or the other is not conclusive. 
(§§ 954 — 957). The transfer of interest necessary to create a mortgage need not 
be in express terms. It is sufficient if the instrument taken as a whole has that 
effect. ( I0 ) One essential feature that a mortgage as distinguished from a sale 
presents is that in the former a certain date of payment is invariably fixed, and 
it is in this respect that a mortgage is sometimes distinguishable from a 
conditional sale or a sale with a condition for repurchase. Where, for instance, 
two contemporaneous deeds were executed, one of which purported to be a deed of 

(1) Bashi Ckunder v. Enayet AU f I.L.R., Karan Singh v. Mohan Lai (1868), N.W.-P 

20 Cal., 236. H.C.R., 358. 

(2) B'ijnaihv. Narain ,1 L.R,, 14 Cal M 451. (7) Per Beverley, I., in Onmh Ckunder v* 

(3) Baij Nath v. Moheshwari , LL.R,» 14 Chunchun Ojha , I.L.R., 15 Cal., 357 (360). 

CaL, 451. (8) SUa Bahsh v. Lalta Prasad , LL> R., 8 

(4) Art. 135, Sch. IX of tbe Limitation Act All., 888. 

(XVotl877);SrinathLasv.Khettar Mohun (9) Motir am v. Vitkal, 13 Bom., 

I.L.R., 16 Cal., 693, P, 0. 90 F. B., see for a similar case Ammanna v* 

(5) 16., p. 701. Gurumurthi , I.L.R,, 16 Mad., 64. 

(6) Badal Bam v. Tej Ali # 4 A.L.J.R. 717 ; (10) Kola v. Vuppala, I.L.R. , 29 Mad., 531. 
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sale, the other deed providing that on the vendor repaying the purchase-money 
mentioned in the deed of sale with costs within a fixed period, the vendee would 
return the land, failing which the vendor would deposit the money in Court, and 
take possession, it was held that the two deeds could not be construed to 
constitute a mortgage inasmuch as the essential element of a “ certain date ” 
required to be fixed by clause (c) of this section was wanting, W 

1248. The wajib-ul-arz of a certain village provided that if any co-sharer 
was in default in payment of Government revenue, certain persons — co-sharers 
in the patti and in the village amongst them — might, on discharging the unpaid 
revenue due by the defaulter, take possession of his share, though without power 
to partition and without power to transfer or sell. Also that if within twelve 
years the defaulter or his heir wished to take back the property, he could get 
it in the* month of Jeth on payment of the amount of default without interest 
and without being entitled to a rendition of accounts. The toajib-ul-arz went 
on to provide that after the term of twelve years the heirs of the defaulter 
should not get the property, but the person who had paid up the arrears of 
revenue should be the owner. It was held, that notwithstanding the provision 
last mentioned, the position of the person who had obtained possession under 
the wajib-ul-arz by paying arrears of revenue due by a defaulter was that of a 
mortgagee under a mortgage by conditional sale as defined in section 58 of the 
Transfer of Property Act, 1882, and that the defaulter or his representative, in 
the sense of a suit for foreclosure, had a period of sixty years within which the 
arrears of revenue might be paid up and the property redeemed. The evidence 
required to prove a mortgage as against the stranger to the deed must be 
independent evidence, “ Recitals in an instrument may be conclusive, and are 
always evidence against the parties who make them, but they are not evidence 
against third parties.” (3) 


1244. Limitation. — The subject of limitation governing a mortgage by 
conditional sale has been before fully discussed. G) and is now settled to be 
twelve years as prescribed in Article 132 of the Indian Limitation Act A 1 2 3 4 5 * ) In 
cases arising out of instruments executed since the passing of the Act, the 
limitation for foreclosure suits acording to the Calcutta High Court was held to 
be twelve years; according to the other High Courts sixty years. W The Punjab 
Chief Court had followed Calcutta, and the Central Provinces Court had cast in 
its lot with the majority of the High Courts. ( 8 ) This divergence of views led 
to the enactment of sections 30 and 31 of the present law of limitation, under 
which the period of limitation for suits instituted in the Presidencies of Madras 
and Bombay, the United and Central Provinces, Purnea Ajmere-Merwara and 
in the Sambalpur district, was fixed at sixty years provided the suit was instituted 
within two years from the date of the passing of the Act (7th August 1908) and 
suits already dismissed on the authority of the Privy Council precedent ( 9 ) were 
•thereby ordered to be restored on application made within six months from the 
same date (7th August, 1908), and disposed consonantly with the view hitherto- 
fore prevailing. ! 10 ) 


(1) Jai Bam v, Mahunda , I.L.R., 26 All., 
337. 

(2) Kinuram v, Nttye Ghand, 11 O.W.N., 
400. 

(3) Manahar v, Sumitra, I.L.R,, 17 All., 
428. 

(4) §§ 1222-1225, 

(5) Vasudeva v. Srinivasa, I.L.R., 30 Mad. 

426 P,C. 


(6) Art. 132 or 135 as the case may be, see 
§§ 1222 — 1225. Art 132 has now been held to 
apply ; Vasudeva v. Srinivasa , I.L.R,, 30 
Mad., 426 P. C. 

(?) Art. 147, see § 1025 ante. 

(8) See §§ 1025, 1026 ante. 

(9) Vasudeva v. Srinivasa , I.L.R., 30 Mad., 
426 P.C. 

(10) S. 31 (2) Limitation Act (IX of 1908), 



(1) Mofussil, because suits to foreclose 
English mortgage were common in the Presi- 
de?) ey towns. 

(2) . Surnomoyee v, Shrinath Das , I.L.R., 12 
Cal., 614; O.A.I.L.R., 16 Cal., 643; Shyamv . 
Baldeo, 10A.L.J.522 (526). 

<B) Nandlal v. Goojar, 15 1.0. 275; Teh - 
chand v, Sohee (1906), P.R. No. 65. 

(4) Srinath v, Khetter Mohzm , I.L.R,, 16 
Cal. r 3 k P.C. ; Jagadamba v. Chandra, 
I.L.R., 31 Cal., 814; Murat Singh v. Ramlal , 
8 C.P.L.R,, 83 ; Murlidkar v. Kanchan , I.L. 
R., 11 All., 144, P.0, ' 

■ (5) Act IX. of 1908* 

(6) Jagmohan y. ChaitWi 8 C.P.L.R., 65. 

{7) v. : ,4%, i.l.r,, 


16 Cal., 68; Murlidkar y. Kanchan , LL.R „ 

11 All., 144. ' , ■ , 

(8) Ginoar v. Thahur , I.L.R,, 14 Cal., 730 
(736) F.B.; Surnomayee v. Shrinath , LL.R., 

12 OaL, 614. 

(9) Sitah Chand v, Hyder Malla, I.L.R., 
.24 Cal., 281;PfirMw^ v. Alagirisami , I.L.R,, 
20 Mad., 245. 

(10) Hanmantram v, Sadhuram, I.L.R , 8 
Bom,, 561 (568); Nettakaruppa v. ALm&m- 
sami, I.L.R,, 22 Mad., 20, 

(H) Bhagwan Sakai v Bkagwan Din, I.L.R. 
12 All., 387 (391) P.C, ; jhanda Singh v, 
I.L.R,, 33 All., 585 (592).’ 

(12) Mahomed v. Jijibhai, I.L.R., 9, "Bom,, 
.524, Bee fuller discussion- under s* 60 jpcs/. 
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1245. In eases arising out of mortgages executed before 1st July 1882, 
there was no provision for instituting suits for foreclosure in the mofussil w of 
the Presidency of Bengal. ^ Suits instituted under the old Limitation Acts 
were allowed only the shorter period of limitation, viz,, 12 years as provided by 
section 1, clause* 12 of Act XIV of 1859, or by Article 132 or Article, 135 or 
Article 144 ^ of Act IX of 1871. If the mortgagee’s-^ 

barred under the older Acts, it cannot be revived under the Act prescribing longer 
period. Thus, where the mortgagee’s remedy to sue was barred before 1st 
October 1877, when Act XV of 1877 came into force, he could not revivers 
claim under the latter Act, and since suits for foreclosure were for the first time 
introduced in the mofussil by this Act, his suit, if barred under the old procedure, 
could not for the same reason be revived under the new Act. W But if his 
remedy was not barred before the new Act came into force, be would be*allo wed, 
subject to the provisions of section 30 of the present Limitation Act,® 
extended period provided for in Article 147. ® 

1246. Under Article 135 of the Act of 1871, the mortgagor’s right to 
possession was determined after expiration of the year of grace allowed to him, 
but if the mortgage contained a stipulation that the mortgagee may take posses- 
sion on default being made, limitation was to commence to run against him 
from the date of the default. (7) And the extinguishment of the right to sue for 
possession was held to extinguish also his right to apply for foreclosure. ( 8 ) 
.Where the money was stipulated to be paid in four instalments, the plaintiff being 
at liberty in case of any default, to sue either for the amount of the instalment 
or for the whole amount due on the bond, limitation was held to commence to 
ran from the date of the first default, f 9 ) Where, however, the liability of the 
debtor is made dependent on a preceding demand, the cause of action would 
not accrue as against him till such demand is made.! 19 ) 

1247. Collateral Stipulations. — The distinction between a mortgage 

by conditional sale and a conditional sale or sale with a 
demotion am8 ** condition for repurchase has already been the subject of dis- 
cussion in another place (§§954 — 957). The two tran- 
sactions are distinguishable f 11 ) and should be distinguished. (§§ 1188). A 
stipulation in a mortgage-deed that if the mortgagor redeems the property, the 
mortgage-right should be extinguished, but that the property should for ever 
remain in the possession of the mortgagee on his paying a fixed rent is a condi- 
tion which cannot be enforced in a Court of equity. (*2) 


s * 58.J characteristics of usufructuary mortgage. 851 

1248. A mortgage by conditional sale, as such, must possess the charac- 

(2) Personal teristics before enumerated. But while such deeds are 

covenant. common, in the present stat9 of Indian conveyancing, it 

, . . no ^ unusual to come across hybrid deeds in which 

additional, sometimes inconsistent clauses as to the mode and manner of repay* 
ment are found inserted. Such a deed may constitute an “ anomalous mortgage 53 
hereafter defined. When it is not anomalous, the question may be what rights 
does it create and what liabilities does it impose upon the parties. In a pure 
mortgage by conditional sale, the mortgagee does not make himself personally 
liable for the repayment of the loan, and this essential feature it shares with 
another form of mortgage to b8 presently considered, viz., an usufructuary mort- 
gage, In this respect, the law as here enacted, has continued to remain 
unchanged.! 1 ) But it is always open to the mortgagee to obtain an additional 
stipulation of a personal security, in which case, according to the older cases, he 
could recover on the personal covenant only on showing good and sufficient 
cause, his usual remedy being by a suit for possession. In any case he was 
bound to elect and could not sue both for possession of the property pledged, 
and for recovery of the money. The law on the subject is now embodied in 
section 68, under which the subject will be found fully set out. 

1 249. Usufructuary Mortgage.— Another form of security, in which 

Ql # ^ repayment begins as soon as the money is advanced, is that 

known as the usufructuary mortgage of which the Act 
specifies three forms, but which may conceivably assume many more forms 
without forfeiting its character. The delivery of possession to the mortgagee is 
in this form of security a sine qua non which cannot be displaced by the registra- 
tion of the mortgage-deed or by delivery of possession on a subsequent date. The 
delivery of possession and enjoyment of the usufruct is an incident of owner- 
ship to which the usufructuary mortgagee becomes entitled on the execution of 
his security. But his possession differs on the one hand from the possession of 
proprietor ( 2 ) and on the other from that of a lessee, since while parting with 
some of the incidents of ownership temporarily and for a specific object, does 
not amount to transfer of ownership, the fact, that such transfer is made both by 
way of security as for the purpose of discharging it, distinguishes such a 
mortgage both from a sale as well as a lease. Sir Comer Petheram was then 
clearly wrong when he held that an usufructuary mortgagee being entitled to 
exclusive possession of the property until the payment of the loan, became “the 
proprietor of a thing during that time, inasmuch as I understand the proprietor 
of a thing to be the person entitled to the exclusive possession of it at the 
3 ) a view which makes clean sweep of the rights know as jura in re 
aliena which have been recognized by the jurisprudence of ail countries.^) 
The transfer of possession may be effected by actual delivery or by giving him a 
right of entry which has the same effect. W (§ 970). The possession being for a 
specific object, the parties may stipulate both as to its extent and duration. Por 
although the definition enacts that in such a mortgage the mortgagor authorizes 


(1) Mohanundv. Gobindnath (1842), 7 S, 
D., 92 ; Bulram v. Euree (1848), S. D., 42 ; 
Buwaj v. Achybur (1848), 3ST.W.P., S.D A (1 
209 ; Oodytnarain v. Bhowanee (1852), ib ti 
272 ; Gunesh v. Mirza (1862), i&., 1 ; Bhug - 
wan v. Gcburdhan ib.< 837 ; Thumbusawmy » 

• v. Eossein Boioihen , I.L R., 1 Mad., 1 (15,16) 
P.G ; Kuraishi {ML) v. Mumtaz, 8 I. C. 870 
(872). Now see s. 68, past. 

(2) Indar Sen v, Naubat Singh , I,L.R., 7 


AIL, 553 (557), F.B. 

(3) Ibid. This view was reiterated by 
Richards, J. (Karamafc Husain, J;, dissen * 
tiente) in Nemichand v. Ganesh, 7 A. L. J., 
870 (373, 387). 

(4) C/, Kader Moideen v Nepean, I.L.R., 2 
CaL, 882, P.C. 

(5) Motiram v, Vital , 33 Bom., 90 

(100), F.B. ; Bisheshar v, Deti* 17 1,0,, 329 
(331, 332). < 
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fcha mortgagee to retain possession “ until payment of the mortgage-money, 
it is bv no means necessary that it should invariably be so, for the parties may 
agree that possession for a definite term shall be sufficient to liquidate the 
whole debt or a definite portion thereof, W or that without accounting, the 
mortgagee’s possession for a certain time shall have the effect of reducing the 
mortgage-money in a certain proportion, a3 that _ the mortgagee should, by 
twenty-five years’ possession be deemed to have received in full both principal 
and interest, but that, if the mortgagor wished to regain possession of the land 
within that time, he might do so by repayment of so much of the principal land 
twenty-five years’ interest as might be then due.(^ But a mortgage lor a fixed 
term, as contradistinguished from one given until payment of the mortgage- 
money, ,J can hardly be called an usufructuary mortgage, but would rather 
partake of the character of a mortgage designated 'Anomalous, b) Then » 
again, possession may be delivered subject to the three conditions as to the 
apnropriation of the usufruct— (a) in lieu of interest, (b) in payment oi the 
principal, or (c) partly in lieu of interest and partly in payment of the principal 
mis-ealled u mortgage-money ” in the clause (§§ 1200 — 1204 , 1210 ). But here 
again, if the mortgagee is to appropriate only a portion of the usufruct, as where 
he had agreed to pay over the balance of the profits, if any, left over after paying 
himself the interest due on the loan, the transaction is not an usufructuary but 
a simple mortgage. W) So again, if the mortgagee pays rent to the mortgagor, 
he could hardly be regarded as an usufructuary mortgagee, although he may 
nevertheless be an anomalous mortgagee. (®) The covenant that the usufruct 
shall be appropriated for the purposes specified in the definition need not be 
express or be in writing, if it is otherwise sufficiently implied. .A stipulation 
that the property was to be reconveyed on payment of the principal sum lent, 
nothing being said as to interest, would necessarily be construed to imply that 
the usufruct was intended to be received by the mortgagee in lieu of interest, 
and therefore the mere fact that the amount of the principal had been received 
from, the usufruct was held to be insufficient to satisfy the mortgage. I 6 ) 

1250. An usufructuary mortgagee, as such cannot sue for foreclosure or 
sale W nor is an usufructuary mortgagor personally liable 

p^°iial1 a 1?able 0t to re P a ? tiia loan ‘* 8) The essence of an usufructuary 
persona y la e. mor tgage is that tbe mortgagee looks tc the rents and profits 

for the satisfaction of his advance, and, inasmuch as no time is fixed for 
payment, there can be no forfeiture. It is this forfeiture that gives rise to the 
remedies of foreclosure and sale, and in its absence the mortgagee is not entitled 
to the remedies that spring out of it. In the absence of an express agreement 
to pay, an usufructuary mortgagee cannot obtain a personal deciee. But where 
the mortgagee has failed to obtain possession, he is entitled either to sue for 
possession or for the recovery of his money. "Where such a mortgagee is kept 


(1) Bapuji v, Sattyabhamabhai, I.L R., 6 
Bom., 490 (494). 

(2) Ibid. 

(3) Eikmatulla v. Imam A li, I. L. B,, 12 
All., 203; Visvalinga v. Palaniappa, I.L.R., 
21 Mad,, 1 (3); Tukaram v. Ramchand 
I. L. R., 26 Bom., 262, E, B. 

(4) Yashvant v. Vithal , I. L. R., 21 Bom., 
267 (272), but contra in (1879), Venkatesh- 
toara v. Eesava , I.L.R., 2 Mad., 1ST. 

(5) In Venkateshwara v, Eesava , I, L, R., 
2 Mad,, 187, decided in 1879, the .mortgagee, 
paying rent to the mortgagor was held to 


be an usufructuary mortgagee, bub he could 
scarcely be so called in view of the definition 
since enacted. 

(6) Bunwareelal v . Mahomed , 2 Hay., 150; 
Sadashiv v. Vyankatrao , I. L. R. } 20 Bom., 
296. 

(7) S. 67 ( a ) post ; Chathu v. Kunjan , I. 
L. R,. 12 Mad., 309 ; overruling Yenkatasami 
v. Subramanya, X. L. R,, 11 Mad., 88. 

(8) Chathu v. Kunjan, I. L. R-, 12 Mad., 
109 (112) ; Luchmeshar v» Dookh Mochan , 
I. L. R., 24 Cal., 677. 
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out of possession by the mortgagor, be is entitled to recover rent and profits 
received by the mortgagor during that period ; but he can only recover profits 
received within three years of the commencement of his suit which is subject 
to Article 109 of Schedule II of the Limitation Act. (*) 



(1) Act IX of 1908 ; Govindrav v. Jhvanji 
2 Bom. L. R., 201. 

(2) Bee s. 101, comm, post; Sheoraj v. 
Earchandi , 11 A.LJ, 8 65 1 Ram Kishenv, 
Fakirchand, ib t , 886 ; Sat Narain v. Ganga- 
parshad, 1 1. C. 117 (118). 

(3) Shankar Samp v. Mejo Mai, I.L.B. 
23 All. 313 (323), P, C. 

(£) Motiramv, Vitai, I.L.B. , 13 Bom. 99 
(100) F.B. ; See Sheo Ratan Mahipal, 
I.L.R. 7 All. 258 (266). 

(5) Robb., Morfc. 30. 

(6) King v. King, 3 P. Wms., 361, but in 

Irish case the mortgagor was held : not to be 


personally liable ; Cassidy v. Cassidy, 24 L. 
B., Ir., 577. To the same effect Floyer v. 
Lavington , 1 P. Wms., 268; Mellon v. Lees, 2 
Afck. 494 (496). 

(7) Per Lord Hardwicke in Yates v. Eamb - 
ly, 2 Afck,, 362, 

(8) Teuton v. Curtis, Y ou., 610; L.J., N. 
S. Ex. Eg., 17. 

(9) Bobb. Mort. 31 ; Mahadaji v. Joti, X.L, 
R., 17 Bom., 425 ; Sadashiv v. Vyankatrao, 
I.L.B. . 20 Bom., 296. 

(10) Hartpole v. Walsh , 5 Bro. P.O., 267 

(275).- ' 

(11) Viyathen v. Veeraraya% i 9 M.L.J., 108, 


A contract of usufructuary mortgage may, like any other contract, be 
Novation. renewed, but in order that a mortgage should operate by 

novation, it is necessary that the new mortgage should have 
been intended to have extinguished the old one. A mere execution of a fresh 
mortgage-deed is not per se a sufficient act pointing to novation, unless the 
executee implies or leads others to believe that he had abandoned the first 
mortgage. ( 1 2 3 * 5 ) If the considerations for the two deeds were distinct the two 
transactions are necessarily separate. ( 8 ) Actual possession is not essential 
to complete the transfer within the meaning of the section. It is sufficient if 
the right of entry is given to the creditor ( 4 ) (§§ 1049, 1050). 


1251. An usufructuary mortgage corresponds with what is known as 
Other analogues. ^he vivum vadium or the Welsh mortgage in English law, 

the Bhoga Bandhukum of Hindu law, but the resemblance 
between the former and a pure usufructuary mortgage is more superficial 
than real, for while in England such a mortgage may be for a fixed term 0>)- 
and implies a personal liability, ( 6 * ) it is a feature in which the Indian form 
differs from its western prototype. It, however, presents very close analogy to 
a tenancy by eiegit , in which as soon as the principal and interest are satisfied, 
the mortgagor might maintain ejectment unless his claim has in the meantime 
become barred by limitation, (?) But in so far as no suit for foreclosure! 8 ) or 
sale $) can be maintained in a Welsh mortgage, and no time is fixed for redemp- 
tion ( 1Q ) it resembles an usufructuary mortgage which also possesses identical 
attributes. The continuing right of redemption is an inseparable incident of a 
Welsh as of an usufructuary mortgage. 

Welsh mortgages were formerly very common in Ireland, but they have 
now fallen into disuse. 

A kanom in so far as it is a mortgage, is a usufructuary mortgage and not 
a combination of a usufructuary and a simple mortgage ; consequently no 
suit will lie for the recovery of the kanom amount.! 11 ) The nature and inci- 
dents of this mortgage will be found fully discussed under section 98. 

1252. An usufructuary mortgage, as such, must conform to the descrip- 

tion given of it in clause id) under which the mortgage 
usufructuary contains no personal covenant on the part of the mortgagor 

to pay the mortgage-money. But a personal covenant is 
not infrequently superadded to such a mortgage, in which case the transaction 
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ceases to be a pure usufructuary mortgage, becoming what is known as a simple 
usufructuary mortgage. (-1) Such a transaction is nob infrequently met with , it is 
not an anomalous mortgage (* 1 2 3 ) bub is a form of usufructuary mortgage, though 
ib admits of a suit for sale on the strength of the covenant. Such a covenant 
may be express or implied, but it must be sufficiently specific to be enforceable. 
Indeed, in the crude and inartistic ally drawn-up mortgages in India it is 
seldom that language is precise or free from circumlocution and redundancy. 
But if the intention be clear the deed must be construed as far as possible 
in accordance with the covenants contained in them. A deed which, 
after reciting that the mortgagee had been put in possession of the mort- 
gaged property, and that he was thenceforth authorized to appropriate the 
profits in lieu of the interest due on the loan during the term of the 
mortgage, proceeded to add that the mortgagor was entitled to redeem 
the mortgage after the expiration of seven years, the mortgagee was entitled 
to demand repayment of the mortgage-money after the expiration of the term, 
and that if any difficulties or obstructions were placed in the way of the mort- 
gagee, or any disputes or prior liens were found to exist the mortgagee was afi 
liberty to recover the mortgage-money together with costs, damages and interest 
from the mortgagor and other properties of the mortgagor in the said villages 
according to the condition of a separate deed of even date. On a question 
arising as to the admissibility of the contemporaneous deed for the purpose of 
evidencing intention and as to the nature of the transaction, the Court held that 
the deeds were intended and ought to be read together, and that with regard 
to the nature of the transaction it must be held that the mortgage was of a 
composite character, and that there being a covenant to pay, that covenant 
could only be enforced by sale of the property and by proceeding on the basis 
of its being a simple-mortgage-usufructuary.( 4 l Such mortgages are of frequent 
occurrence and a good plan to construe them is to resolve the conditions into 
their elements and then to see into which of the primary form the several 
covenants fall, and which should be sufficient to determine their character. 

Thus while a covenant as to possession and enjoyment of the usufruct 
would point to an usufructuary mortgage, a covenant that the money may be 
recovered from the person and property of the mortgagor at the end of a given 
period would be the covenant characteristic of a simple mortgage, and in which 
case it is for the mortgagee to choose whether he will sue for sale or for 
possession.® Such a covenant should, however, be unconditional and sufficient 
to create a personal liability. If the mortgagor promise to indemnify the 
mortgagee for his subsequent dispossession by him or his heirs and assigns, it 
is not a covenant to pay the mortgage- money, although in enforcement of the 
indemnity clause a personal decree may be inevitable. A deed in which 
possession of the mortgaged property was transferred in lieu of interest, and the 
mortgagor stipulating to redeem the land in five years by repaying the principal, 
added: “Should the amount remain unpaid after that date, I will continue 
the land with you until I pay the amount. ...Unless I pay the money, I will 
not disturb(your) possession of the land,” is another example of simple usufruc- 
tuary ^mortgage in which the component terms are those of a simple and . an 


(1) Dattambhat v. KrishnabKaU (1886) A.W.N. 212 ; Xfmrao Begum v. Valu 

34 Bpm„ 462. Ullah< (1888) A.W.N. , 171 ; Mahadajiv. Joti, 

(2) See S. 98, post . I.L.R., 17 Bom,, 425 ; Dattambhat v. Jtrish - 

(3) Jafar Husen v. Ranjit Singh, I.L.R., 21 nabhat, I.L.R., 34 Bom,, 462 ; Fida Ali v. 

All. ,.4, Iswailji, 6 N.Ii.R. 20 (25) ; Ramayya v, 

(4) Jafar Husen v. Ranjit Singh, Burma t 14 Mad., 232. , 

21 All,, 4 ; Jugal Kishore v. Ram Sakai , (5) Fitambar v, Madhu, 6 1,6., 158. 
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usufructuary mortgage, which entitles the mortgagee to sue for sale in default 
of payment of principal. W A mortgagee who is entitled to possession in lieu 
of interest and who does not take possession, loses his right to interest and 
cannot ask that the property be sold for default in payment of interest, the 
property being security for the principal only. But a covenant by the mort* 
gagor to the effect — “ The land. . . we have given into your possession for profit 
or loss under an agreement for ten years. . , In the year in which we will pay 
your amount at the harvest time in the month of margashhh on the expiry of 
the ten years, we will take the land for the next succeeding crops, precluded suit 
for sale, inasmuch as the effect of the deed is that the mortgagee shall remain 
in possession till the mortgagor could pay off the debt.(^) Such a covenant fixes a 
time before which the mortgagor cannot redeem, (3) but it does not thence 
follow that it gives the mortgagee right to put the property to sale. Indeed, 
as regards the rights of the mortgagee there is practically no difference between 
such a ease and one in which the mortgagee is put in possession of the 
land and is to enjoy the profits in lieu of interest, the mortgagor being 
at liberty to recover possession in any year on payment of the principal 
amount. < 1 2 3 4 5 ) 


1253. Of course, as has been already observed, an usufructuary 
mortgage may be limited as to the time, and the mode and manner of its 
enjoyment by the mortgagee, who may agree to enjoy its usufruct in lieu of 
interest only promising to reimburse himself for the principal money advanced 
out of the surplus, or he may take possession for the term fixed, in which case 
he will be liable for the risk of seasons and the payment of rent, the mortgagor 
being entitled to redemption at the end of the term. (5) A mortgagee who has 
once taken possession of the mortgaged property cannot relinquish possession 
at his pleasure; having once assumed the responsibilities attaching to a 
mortgagee in possession, he cannot at his own pleasure get rid of them, and 
as a general rule the Court will not by appointing a receiver, assist him in 
doing so. ( 6 ) 


1254. An usufructuary mortgage is sometimes mistaken for a zur-i-peshgi 
lease, and indeed, sometimes there is only an invisible line to divide them. But 
since the two essentially differ in their incidents, the distinction wherever it 
exists must be carefully watched. (§ 1190). Of course in a doubtful case, the 
lessee would always contend for its being a lease, whereas the lessor would 
strive to reduce it to a mortgage so as to let in the right of calling for accounts 
and of redemption which he would not otherwise possess. 


1255. Zur-i-peshgi Lease. — A zur'i-peshgi lease, or a lease for con- 
sideration, is, inform, a lease by the debtor to his creditor on a fixed rent reserved 
by the lease, which is generally a little over the amount of interest agreed to be 
paid by the debtor. The surplus, if any, is payable to the debtor and is called 
haqq haziree, or it may be applied towards reduction of the principal. These 
leases were devised to evade the laws against usury,* 7 ) which limited the 
maximum rate of interest to 12 per cent, per annum. They generally introduced 


(1) Mahadaji v, Joti , I.L.R., 17 Bom., 425. 

(2) Shaik Idrus v. Abdul Bahiman , I. L. 
R. f 16 Bom., 303, 

(3) Boy Gowree v. Bholee , 17 W. R., 211. 
v (4) S a dashiv v. Vyankatrao , I, L. R., 20 

Bom,, 296. 

(5) Sri: Baja ,,Seirucherla v. Sri Vairi • 

eherla, I. L, R., 2 Mad., 334 ; Ba%uji v. 


Satyabhamabai , I. L. R., 6 Bom., p. 494. 

(6) In re Brytherch, 42 Ch. D., 590. 

(7) These were Reg. XV of 1793 ; feXXXIV 

of 1803 (Bengal) ; repealed by Act XXVIII of 
1855, from 1st January 1856 : XXXIV of 
1802 (Madras) repealed *bv Madras Act II Of 
1869. ;*• ~ : : : 



858 


TRANSFER OF PROPERTY, 


858 TRANSFER OF PROPERTY, LB, 58. 

for the first time the payment of rent in hind , and thus effectually neutralised the 
effect of the laws intended to relieve debtors against usurious contracts. But 
such a transparent device resorted to with the sole purpose of evading the law 
could not but before long be discovered, and the reported cases show that Courts 
always leaned against them, by regarding the position of, the zur-i-peshgt lessee 
as that of a usufructuary mortgagee, and who was therefore liable to account 
even in a case where the rent reserved was shown to be a fair one W ; and m 
which the lessor could claim redemption even before the expiration of the term— 
if he could satisfy the Court that a sum equivalent to the principal and interest 
had been received by the lessee, *^) But it would appear that since the repeal 
of the Begulations, he can no longer redeem before the stipulated period.* 9 * The 
lessee as such can in no case bring the property to sale,*^) unless the mortgagor 
had expressly covenanted otherwise.* 5 ) If he covenants for such a power his 
lease becomes a regular mortgage. Hence it is clear that the creditor relying 
solely upon his lease has usually but an imperfect security for his money. 

1256. In mortgages of this hind the relationship between mortgagor 

and mortgagee subsists according to the contract between them. Thus, if the 
contract amounts simply to saying, * I lend the money and you the land. If 
either of us wants that which he has lent he shall restore that which was lent 
to him.” “The possession of the mortgagee for 10,000 years upon such a 
transaction would be perfectly consistent with the continuance of the relation- 
ship of mortgagor and mortgagee.”* 6 ) The transfer by an occupancy-tenant 
of his holding to another in consideration of a loan for such time as the loan 
remains unpaid cannot be regarded as a sub-lease, but it is an usufructuary 
mortgage, though as such it may be void, and as a sub-lease it may be valid.*?) 
A zur-i-peshgi lease, being in all respects treated as a mortgage, was held to be 
subject to the control of section 99 of the Act, since repealed and accordingly, 
it was held that a purchase of the property so leased by the creditor in execution 
of a decree for rent due by the debtor was not merely irregular but absolutely 
void. * s ) . 'i; 

1257. Ambiguous Deed how construed. — In ascertaining 
whether a deed, confessedly ambiguous, amounts to an usufructuary mortgage or 
to a lease in perpetuity, the Oourt should in the first place look within the four 
corners of the deed, and ascertain from it what kind of transaction the parties 
had in view when they entered into it. It should then be ascertained how far 
the intention as expressed in the deed was modified by the contemporaneous 
conduct, acts and deeds,* 9 ) (§§336, 338, 1154-1159) In the case of an usufructu- 
ary mortgage, where no term is specified, the mortgagor is entitled to re-enter 
on the property as soon as, on taking an account, he is able to show that the 
principal and interests have been satisfied. * 10 ) 

1258. Assignment of Usufructuary Bight— An usufructuary 
mortgage is no exception to the rule as to the general law governing the 
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assignability of property, and a party who pays off a mortgage becomes an 
usufructuary mortgagee in place of his assignor, and is entitled to remain in 
possession until the whole debt has been discharged by the usufruct,® as of 
course, he is subject to all the liabilities attaching to the original mortgagee.® 
Tbe transfer of a mortgage without the privity of the mortgagor operates 
subject to tbe state of the account between the mortgagor and the mortgagee, 
and the former is entitled as against the transferee to have credit for all payments 
made by him to the original mortgagee without notice of the transfer.® 

1259. An usufructuary mortgage is known as bhogyam or bhogya band- 

haha ,G) and in Madras as stvadhina adamanam : kancmffl 

name * for usufruct oi ^ ^ anc * ^ a ^ arwara ' ® are a * so mortgages of the same 
taaey mortgage. kind an< ^ differ but little from each other. To the same class 
must belong the “ Girby mortgage 1 5 described in Bengal as a 
transaction in which in consideration for a sum of money lent to him the 
obligor allowed the lender the en joyment of the former’s holding agreeing that he 
should continue in it until the loan was repaid. ® The word Jcanom 3 however, 
does not necessarily import a mortgage.® 

1260. In the case of usufructuary mortgage by several co- mortgagors* 

when such mortgage is satisfied out of the usufruct, each co| 
Joint-mortgagors. mortgagor is not entitled to recover possession of more than 
his share of the mortgaged property. Consequently, where in such a case one 
of several co-mortgagors gets possession of the whole of the mortgaged property 
he does not occupy the position of a mortgagee to his eo- mortgagee, but bis 
possession is adverse to them.( 10 ) A person may give parol evidence to prove 
that though appearing as a co-obligor, he was in reality a surety,®) but 
such evidence is inadmissible according to the view of the Calcutta High 
Courts 2 ) (§§ 1157-1164, 1186). 

1261. Limitation for Usufructuary Mortgage.— -The ordinary 
period allowed to the mortgagee to bring the property to sale has been already 
set out (§§1244-1246). The last clause of section 20 of the Limitation Act®) 
provides that where mortgaged land is in possession of the mortgagee the receipt 
of the produce of such land shall be deemed to be a payment for the purpose of 
that section. This has been ruled to extend the time for suit by a mortgagee 
to recover a debt secured by an usufructuary mortgagee, and is not intended to 
override the general provision of law. The clause declares that the produce of 
the mortgaged land shall be deemed to be a payment for the purpose of that section 
only. But this is the view of law, which, though now taken at Allahabad, is 


(1) Fyezoollah v. Kazim Hossein , 14 W. 
Bi, 29. 

(2) Achumbit v. Kesho Ball , 20 W.R., 128. 
See Ch. VIII post. 

(3) Turner v. Smith, [1901] 1 Ch.» 213. 

(4) Ishan Chandra v. Sujan, 7 B.L.R., 14. 

(5) Keshava v. Jfes/iava,I.L.R., 2 Mad., 45; 
Sridevi v. Virayayan, I.L.B. , 22 Mad., 350 ; 
Ramunni v. Brahma , I.L»R., 15 Mad., 866 
{ 379 ), dissented from. 

(6) JCumini v. Pakram, 1 M.H.C.R., 261 
(distinguishes otti from banom ) ; Gtathu v. 
Soolapani, 9X0., 101Q ; Eadaham v. Othea- 

10 I.U , 339 ; Subramanian v, gjishnan, 

'non) M.w.ft., m. ' , ^ 

(7) Perlathil v. Mankude, 4 Mad. , 

0. $F-r-108 


113 ; Mailarya v. Subray a\ 1 M.H.G.R., 81. 

(8) Krishnachandrav. Miran,3 222 

(223). 

(9) Krishnan v, Veloo , I.L.B,, 14 Mad , 301, 

F. B. 

(10) GobardhanVi Sujan , I.L.R., 16 All., 
254 ; Fakir Buksh v. Sadat Ali, I.L.R., 7 
All., 376. 

(11) MuUhand v. Madho Bam, I.L.B,, 10 
All,, 421; Shamshui Jahan v . Ahmad, I.L.B.,, 
25 AIK, 337 ; reversed O. A. in Ahmad Wall 
Mhmv* Shamshui Jahan * I.L.B., 28 All. 
482, P.0,, but on a different point. 

(12 ) Rarek Chand v, Bishun Chandra 8 

G. W.N., 101. 

(13) Kallu v. Ealki, I.LB. r 18 ■All,, .291, ; 
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opposed to the two earlier decisions of the same High Court/ 1 ) u Produce of 
the land ” in the section has been held to include its rent. ( 2 ) 

1282. Usufructuary Mortgage under the Eegulations.— Cases 
now and then still arise where parties seek decision in regard to transactions en- 
tered into by them during the currency of the old Regulations/ 3 4 ) It has been 
held that, in such cases, the relation between parties will be governed by the 
Regulations even where the suit is instituted after the coming into opera- 
tion of the Act. M The Bengal Regulations were repealed by Act XVIII 
of 1855, 1 5 ) and the Madras Regulations by Madras Act II of 1869. By Regula- 
tion XV of 1793, section 11, the mortgagee in possession “ is to be required to 
deliver in the accounts of his gross receipts from the property mortgaged and also 
of his expenditure for the management or preservation of it. Tli6 mortgagee is to 
swear, or (if he be of the description of persons whom the Courts are 
empowered to exempt from taking oaths) to subscribe a solemn declaration, 
that the accounts which he may deliver in are true and authentic/' Under 
the Regulations, the fact that the mortgagor had given mortgage for a fixed 
term, did not prevent him from redeeming his property before the expiration 
of the period,* 6 * * ) nor did the fixation of the letting rent prevent him from 
calling for accounts. But the terms of the law were not inflexible, and the 
Courts were enjoined to accommodate its provisions to the variable and 
different natures of estates and possession. (7) Thus the mortgagee is to be 
allowed his own coileciion-fee and other expenses at from 5 to 10 per cent, on 
the gross collections/ 6 ) In one case of a mortgage of m%likana amounting to 
Rs. 2,221, where the mortgagee was to credit Rs. 1,656, towards interest at 12 
per cent, every year, and to take the remain ier, Rs. 565, as his own collection- 
fee and for other expenses, the contract was upheld by the Privy Council on the 
ground of its reasonability and that no evasion of the law or usurious contract 
was intended/ 9 ! 

1263. Under the Regulations the mortgagee could not, however, claim 
more interest than 12 per cent, per annum/ 10 ) He was bound to keep the 
premises in necessary repair out of the surplus, and for which ha was allowed 
the actual cost of expenditure with interest/ 11 ) He could not, however, 
expend money in making improvements without the consent of the mortgagor/ 12 ) 
Ha was liable to pay the Government revenue, and any payment made by 
him. either to prevent a forfeiture, or sale for non-payment of revenue or rent, 
was to ba credited to him in account/ *3* If the mortgagee chose to forego 
the benefit of receiving the rents and profits, and permitted the mortgagor 
to take them, it had no effect as between him and the mortgagor ; he bad 
still a full right to recover his debt by reason of the mortgage. He was, 


(1 ) Parmcinand v. Sahib Ali, I.L.R,, H 
AIL, 43S, F-B. ; Twgavi Singh v. Bhagwan 
Singh (1889), A.W.N., 387. 

(2) See Mifcra’s Limitation (3rd Ed.), 
p, 624. 

(3) Reg. XV of 1793, Beng. Reg. XXXIV 
of 1803, Mad. Reg. XXXIV of 1802. 

(4) Samar Ali v. Karimrublah, I.L.R. , 8 
All., 402 ; Sidhessar v, Babaji , I.L.R., 23 
Born., 781. 

(5) Which came into force on the 1st 
January, 1856. 

(6) Toppayya v. Venkata , I.L.R. , 6 Mad., 

74 ; but see Peralathail v. Mankitde , I.L, 

i Mad., 113 ; Sri Baja' Setrucherla v. 


Vairicherla . I.L.R., 2 Mad., 314. 

(7) Shah Makhun v. Sree Kishen Sina, 12 
MI. A., 157;UW.R,]9, P.O, 

^(8) Makundlal v. Goluk Ghunder , 9 W.R,, 

(9) Badri Prasad v, Murlidhar , I.L.R., 2 
Ail., 593, PC. 

(10) Shah Makhun v, Sree Kishen Sing. 12 
M LA.. 157.- 

(11) Jogendra Nath v. Baj Narain t 9 W.R., 
488. 

(12) Sandonv. Hooper , L.J., 12 Ch., 309, 
PS) Nurjoon Sahu v; Shah 

3 W. R, { 26, 
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however, affected when some subsequent incumbrancer came in, and he had 
notice of that claim. In that case the rule and law in England would be that 
if, after notice, he permits the mortgagor to receive the rents and profits, he 
exposes himself to the claim of the second incumbrancer.* 1 ) Since the repeal 
of the laws against usury, the mortgagee may always relieve himself from the 
liability of accounting by a stipulation with the debtor. 

The limitation affecting the mortgagor’s suit for accounts and surplus 
profits has been before set out* 2 3 ) (§§ 1244-1246). 

1264. English Mortgage. — The form of mortgage described as an 
“ English mortgage ” is the surviving specimen of mortuum vadium, ® an 
archaic form of security mentioned by the medieval lawyers, and which accord- 
ing to one account took its name from the fact that on breach of condition the 
estate died or became lost to the mortgagor. * 4 ) The term was, according to 
another writer, used to contrast with the other form of security called vivam 
vadium , * 5 ) in which the repayment having begun out of the usufruct of the 
land there was every hope of redemption, and which was the very reverse of 
what might be expected in a mortuum vadium , in which the mortgagor lost both 
the present right to rents and profits as well as the future hope to redeem it. In 
spite of the growth and development of juristic conceptions, it must be confessed 
that in respect of these mortgages, theEnglish law has shown but little progress. 
In India, this form presented closer affinity to a conditional sale as understood 
in the Regulations, and the two were often dealt with on the same footing. * 6 ) 
Even now they bear the stamp of their common descent, and only differ in that, 
while in an English mortgage there is as well a personal covenant, it is usually 
absent from a mortgage by conditional sale. But an English mortgage by a 
trustee does not import a personal covenant, * 7 ) and in such a case the only 
difference between the two is as to the mode and manner of realizing the 
security, and which, so far as regards this country, form their essential points of 
divergence. English mortgages have long been common in the Presidency towns 
and among Europeans in the mofussil and are treated on the same footing as in 
the English Courts. * 8 ) But similar transactions entered into by Hindus 
id the mofussil, were formerly treated as mortgages by conditional sale, and 
therefore governed by the Regulations wherever these happened to be in force.® 
In fact, it has been held, that “the transaction of mortgage effected by a 
bye-bil-wafa was under the Regulations essentially the same in regard to the 
relation between the mortgagor and the mortgagee as the English mort- 
gage.” * 10 ) In an English mortgage, as defined by the Act, there is an absolute 
conveyance of the property by the mortgagor, subject only to the condition that, 
on payment of the mortgage-money within a specified time, usually six months, 
the property shall be conveyed to him. 

(1) Jagjewan v. Ram Das, i 2 487. v. Nundlal, 5 B, L, R*, 389; Manly v. 

(2) See also Baboolalv. Jamal Ali , 9 W.R. Paterson, I.L.R., 7 Cal., 394 ; Surnomoyee 

87: Nilkantv. Joynudin , 7 W. R,, 30; Raghu v. Srinalh, I, L. R,, 12 Cal., 614, O.A. , 
Nath v. Girdhari, 7 W.B., 244 ; and on the Srinalh v. Khetter , I.L.R., 16 Cal., 693, P.C. 
subject generally see Shah Latafut Hos- <7) Stronghill v. Anstey, 1 DeG. M. & G.; 
sein v , Chowdhry Mahomed Moneim, $ 2W.R., 635 (612). 

269; Rajah Saheb Perladhv . Broughton , (8) Manly v. Paterson , I. L. B., 7 Cal. 

24 W.R., 27. at p. 398. 

(3) Or “ Dead pledge.” (9) Surnomoyee v. Srinalh , I. L. R., 12 

(4) Gov Litfc., 239a, 5 Bac. Alex. Lit, mort- Cal., 614. * 

gage k., Shep. Touchstone, 139, 143. (10) Mankee Kooer v. Sheikh Munnoo , 14 B. 

(5) Or “Living pledge.” L.R., ac p. 318, P.C. ; Pran Nath v, Rooked 

(6j KhelutGhmder v, Tarachunder, 6 W. Begum, 7 823 ; Brajanathv, Khailat r 

R.. 269, O.A., 4 M.I.A., 144, Sorosheebala chandra, 14 M.I.A., 144, 




,(1) Narayanan. Venkaiaramana. - IXi.'Bi*, 
25 Mad,, 2*20 (225), F.B. 

W Narayana*. Yenkataramana , I.L.R., 
25 Mad*, 220 (236), F B. , * 

. (3) Per West, J;, in Land Mortgage Bank of 
India v. Vi-knu, I-JUR., 2 Bom., 670 (67*2). 

. (4) Bamalinga v % Samtappa, X. L. B. s 18 
•Mad„lo, ■■/... 


(5) Moss v, GalUmore , 1 S.L.C. (9fch Ed.)' 

613. '* 

(6) 

{!) .Evan v. Elliott, 9 A. & E„ 342; 5To- 
werson v. Jackion , [1891] 2 Q B. t 484. 

(8) Brown, v. Store#, 1 M. & G,, 177. 

(9) Per Kay, L,J„ in Towersow v. Jackson, 
[1891] 2 Q,B., at p, 488, 


1265. Essentials of an English Mortgage.— The three essentials 
of an English mortgage are (a) that the mortgagor should bind himself to repay 
the mortgage- money on a certain day, ( b ) that the property mortgaged should 
be transferred absolutely to the mortgagee, (c) that such absolute transfer should 
be made subject to a proviso that the mortgagee will reconvey the property to 
the mortgagor, upon payment by him of the mortgage-money, on the day on 
which the mortgagor bound himself to repay the same. A transfer in these 
terms : “the mortgagors hereby mortgage and assign to the mortgagee the coffee 
estate described in the schedule hereto, with the buildings, machinery and all 
immoveable and moveable property now or which hereafter may be upon the 
same or used in connection therewith, and with all rights, easements and 
appurtenances thereto” — is not an English mortgage, U) since the use of the 
term mortgage,” precludes the possibility of holding that ths transfer was 
intended to be absolute. It is the characteristic feature of an English mortgage 
that the operative words should be the same as in an absolute conveyance, and 
the transfer should be by conveyance, assignment, demise, or otherwise, according 
to the nature of the property forming the subject of the mortgage. In dis- 
tinguishing one kind of mortgage from another, form is of the essence of the 
transaction, and cannot be ignored. ( 2 ) But, while there is “ ostensible sale,” 
as in a mortgage by conditional sale, pos$essio?i in the one, as in the others, 
usually remains with the mortgagor, but with this difference, that in an English 
mortgage this is so only on sufferance, the mortgagor being liable to ejectment 
at any time by the mortgagee : His position being that of a person acquainted 
with the imperfection of his title and entirely of his own choosing seems to us 
to fall under quite a different principle from that of a tenant-at-will, cultivating 
on a reasonable expectation of reaping what he has sown, or of a holder whose 
right is put an end to by a wholly uncertain event.” So he is not even entitled 
to the standing crops and may be ejected at any time without notice. Bat, 
where by a clause in the instrument the mortgagor is allowed to remain in 
possession for a specified period, he cannot, of course, be ejected out of his 
covenant. ( 5 ) A person, therefore, who comes in as a tenant under the mortgagor, 
is in no better position and is equally liable to be ejected, at the instance of the 
mortgagee, although the latter may have bad notice of it and may even have 
proposed to maintain him on payment of rent, i 6 ) But in such a case, if the 
tenant expressly consents to pay rent, his tenancy cannot then be determined. (?) 
As Bosanquet, J., said: It is clear there can be no demise without an assent 
by both parties.” (8) And such assent cannot be inferred from the mere fact of 
the tenant remaining in possession after notice. { 9) li the mortgagee takes 
possession of the property for the purpose of satisfying himself out of its usufruct, 
but afterwards chooses to forego the benefit of receiving the rents and profits, 
and permits the mortgagor to take them, it would have no effect as between bim 
and the mortgagor ” be would have a full right to recover bis debt by reason of 
the mortgage. The only effect would be when some subsequent incumbrancer 
came m, and ne bad notice of that claim. In that case the rule and law of 
England would be that, if after notice he permits the mortgagor to receive the 


TRANSFER OF PROPERTY. 


[s* 58, 


s. 59.] 


LIMITATION FOR REDEMPTION. 


861 


f 


rents and profits, ha exposes himself to the claim of the second incumb- 
rancer* \ U) 

1266. An English mortgage being subject to stringent restrictions, both 

Local incidents raciai . an !? territorial » is ' seldom heard of outside the limits 
of English mart- prescribed by section 69. Such a mortgage executed in 
gage. the mofussil would be treated as a mortgage by conditional 

sale, and one which is a combination of a simple mortgage and 
a mortgage by conditional sale would be treated as an anomalous mortgage. (2) 
Indeed, between such and an English mortgage there is very little divergence 
but the two are enforceable by entirely different procedure. An English mortgage 
again, closely resembles an absolute sale with a condition of repurchase. But 
nevertheless they too present some distinctive features to which allusion has 
been made in another connexion (§§ 954—957). 


1267. Equity of Redemption.— Although the mortgagor may have 
agreed that, on his failure to repay his debt within the stipulated time, he shall 
be deprived of his right of redemption, still the law gives him what is known 
as an “equity of redemption, ’* and he can redeem his property at any time 
allowed by law. *3) This period is, under the present law of Limitation, M 
sixty years. < 5 ) But, while the dtbtor has this right of redemption, the creditor 
has also the corresoonding right of foreclosure or sale, which he may exercise 
at any time after the stipulated period, Tne mortgagor’s equity of redemption 
is not merely a personal right, or a right of action, but is an estate in land 16) 
and is transferable as such. ( 7 ) It has been accordingly held that where, as in 
an usufructuary mortgage, the mortgagee is placed in actual possession of the 
property, the mortgagor still retains possession in law of the property, so that 
his title may be extinguished by adverse possession. <8) 

The origin and development of the right of redemption, which, as the term 
suggests, is a pure creature of equity, will be the subject of a future discussion. #) 



1268. Nature of a Mortgage-suit.— A suit on a mortgage is not a 
suit for recovery of a “debt” within the meaning ascribed to that term in the 
Succession Certificate Act,! 10 ) so that no certificate is required to enforce it. U 1 ) 

59. Where the principal money secured is one hundred 
rupees or upwards, a mortgage can be effected 
only by a registered instrument signed by the 
mortgagor and attested by at least two witnesses. 

Where the principal money secured is less than one hundred 
rupees, a mortgage may be effected either by a registered 


Mortgage when to 
he by assurance. 


N., 601 (6X1) ; dissenting from Knshna v. 
Ktshavan, I L B., 20 M*d., 305; distin- 
guishing Ittappan v. Manavxlcrama , I.L.R., 
21 Mad., i 53 1162). 

(9) 8. 60, post. comm. 

(10) Am. VU of 1889. 

(U) Boghunath v. Boreal Noth , I, L B., 
15 Cal., 54; Konchin v. Bay Na.h, I.L.R., 
19 Oai , 336 ; Mahomed v. Abdur itahm . I. 
L R., 28 Cal., 839 ; Gopala v. Sammath- 
ayyan , I L R., 12 Mid , 255 ; contra m Fateh 
0 hi?id v. Muhammad, I L. EL, 16 All., 259 ; 
Nanchand v. Yenawa t I.L.R., 28 Rom,, 630. 


(!) Jugjeewundas v. Bamdas, 2 M.I.A., 
487 (500, 501). (The law is the same as to 
usufructuary mortgagees. See supra.) 

(2- S. 98, posL 

(3) S. 60, post ; Bose Ammal v. Bajarath - 
nam, I L.R., 23 Mad., 33. 

(4) Act IX of 1908. 

(5) P>. Art. 148. 

(6) Prr Hardwicks, L., in Casbome v. 
Scarf et. 1 Atk., 603 ; Cholmondely v. CVnhn. 
2 J. & W., 1, O. A , 4 Bid. .1; Lalla Kanhw 
Lai v. Monhi. 6 C.W.N., 60 X i6i0). 

M / Lew’s v, Nangle, 2 Ves.. s. 431. 

(8) L<Bla Kanhaa Ball v. MmU t 6 G. W. 
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(1) Aofe III of 1 877, 

(2) 8.32(1), Act XIII of 1889. 

(3) Ss. 54 (Sales), 107 (Leases), 118 (Ex- 
changes), and 123 (Gilts). 

(4) Act* VI of 1904, iwhich came into force 


on 11th March, 1904. 

(5) S. 3, Act VI of 1904. 

(6) Ibid, s. 4. 

(7) Which came into force on llfcb March, 
1904, ' 


instrument signed and attested as aforesaid or (except in the case 
of a simple mortgage) by delivery of the property. 

Nothing in this section shall be deemed to render invalid 
mortgages made in the towns of Calcutta, Madras, Bombay, 
Karachi, Bangoon., Moulmein, Bassein and Akyab, by delivery 
to a creditor or his agent of documents of title to immoveable 
property, with intent to create a security thereon. 

1269. Analogous Law. — This section which is framed in accordance with 
the Indian Regist-ration Act, ( ] ) section 17, has been extended to all the canton- 
ments in British India. ( 1 2 > Similar provisions in favour of compulsory registration 
are made by other sections requiring other transfers to be similarly registered.! 3 ) 
The second and third paragraphs of the section have been modified by ^ an 
amending Act, < 4 ) and by the substitution of “ a registered instrument ” for “an 
instrument ” in the second paragraph, ( 5 J and the words “ Bangoon, Moulmein, 
Bassein, and Akyab/* in place of f * and Rtngoon ” in the last paragraph, In 
the Bill, as originally drafted, the following proviso was proposed to be added, 
but it was eventually abandoned : “Provided that the Local Government may, 
with the previous sanction of the Governor-General in Council, from time co 
time, by notification in the local official Gazette, direct that all or any mortgages 
made within the territories under its administration or any part thereof, shall 
be effected only by such instruments as aforesaid.” The last paragraph as 
amended by the proposed Bill originally also ran thus : “ Nothing in this section 
shall be deemed to render invalid mortgages made in the towns of Calcutta, 
Madras, Bombay, Karachi, Rangoon, Moulmein, Bassein and Akyab, by delivery 
to a creditor or his agent of documents of title to immoveable property, with 
intent to create a security thereon.” 

1270. The more stringent provisions as to registration are said to have 
been proposed with a view to overcome the difficulty as to priority occasioned 
by the competition of an unregistered with a registered instrument. (§ 772). 
Tna amendment (7) seeks to cut the Gordian knob in a fashion truly heroic. It 
is officially vindicated in the following words, which, however, take no note of 
the hardship, expense and inconvenience, not to speak of the delay, which it 
has thereby occasioned : — 

“ Under the Indian Registration Act, 1877, registration is compulsory in the 
case of certain documents and merely optional in that of others. Documents 
of the first class are practically of no effect unless registered, but those belonging 
to the latter are equally effective, whether registered or not, subject to this 
limitation, that, if unregistered, they are liable to be superseded by subsequent 
registered documents. Among the documents, the registration of which is optional, 
are those relating to the transfer of rights in immoveable property of less than 
Rs. 100. in value, and it is in consequence of the questions that have arisen in 
connection with this latter class of documents that the present Bill has been 
prepared. There was at one time a diversity of opinion as to the effect of section 
50 of the Registration Act, which postpones all unregistered documents relating 
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to land, of which the registration is optional to a subsequent registered one of the 
same character. But it has recently been decided by all the Chartered High 
Courts, as well as by the Chief Court of the Punjab, that the section should be 
read subject to the equitable doctrine of notice, or, in other words, that an 
unregistered document should not be postponed to a registered one where it can 
be shown that the transferee under the latter had notice of the transfer evidenced 
by the former at the time when the latter was executed. These rulings did not 
appear to the Government of India to leave the law on a satisfactory footing. 
They learnt that in England there had been divergence of opinion with regard 
to the propriety of the recognition of the equitable doctrine of notice in 
connection with the construction of the English Registry Acts, and that that 
doctrine had in 1884 been deliberately abolished by Parliament in the case of 
the Yorkshire Registry, whilst past experience in this country had shown that 
the application of that doctrine in India was open to very grave objection. The 
Indian Registration Law prior to Act I of 1843 expressly provided for notice, and, 
as stated in the preamble to that Act, it was in consequence of the ‘forgeries, 
perjuries, fraudulent concealments and other practices ’ to which the application 
of the doctrine gave rise, that that Act, which ignored the doctrine was passed. 

“ After giving the whole question very careful consideration the Government 
of India came to the conclusion that, instead of attempting to amend the provi- 
sons of the Registration Law, as to priority between registered and unregistered 
instruments relating to the transfer of land in order to mast the difficulties to 
which the existing law gives rise, the better course would be so to amend the 
law on the subject of transfer of immoveable property as to make it impossible 
for such difficulties to arise in the case of future transfers of such property. It 
seemed to them that this result could he obtained if the law required all 
transfers of such property throughout India, when effected by written instru- 
ments to be registered. They accordingly asked the opinion of Local Govern- 
ments, on the following proposals designed to carry out this intention : 

(1) that the whole or certain sections of the Transfer of Property Act 
1882, should be extended to the parts of British India to which that 
Act bad not yet been extended under the powers conferred by 
section 1, namely, the Punjab, and Lower Burma outside Rangoon ; 

(2) that section 59 of the Act (relating to mortgages) should be amended 
so as to require ail mortgages effected by written instruments to be 
registered, whatever the amount secured ; and 

(3) that section 107 of the Act (relating to leases) should be amended 
so as to require all instruments of lease to be registered, and all 
leases made by oral agreement to be accompanied or followed by 
possession,” 

1 271. With regard to the first point the Government of the Punjab object- 
ed strongly to the extension of the Act to that Province, and, as the argument 
advanced by the Local Government against this proposal seemed to the Govern- 
ment of India to be of much force, this proposal has been abandoned in so far 
as the Punjab is concerned. The Government of Burma desired (i) to extend 
the whole of the Act to the towns of Moulmein, Bassein and Akyab, and to 
include those towns in the list of towns contained in sections 59 and 69 ; (ii) to 
extend sections 54, 59, 107, 117, 118 and 123 to the whole of Lower Burma with 
the exception of areas to which the Registration Act does not apply and of 
specially backward tracts ; and (iii) to take power to extend from time to time 
any part of the Act which may appear to it to be suitable to any part of the 
province. The amendments of the Act proposed in clauses 2 and 4 of the 
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1273. The necessity of attestation for the purpose of completing a deed 

may be traced back to the hrevia testata. mentioned by . the 
atSn* 0 ^ afcteSt feudal writers which were written memorandums, intro- 
duced to perpetuate the tenor of the conveyance and 
investiture, when grants by parol only became the foundation of frequent 
dispute and uncertainty. To this end they registered in the deed the persons 
who attended as witnesses, which was originally accomplished without the wit- 
nesses being required to sign their names, and which was not always in their 
power. They only heard the deed read, and the scribe then added their names 
in the form of memorandum. Such witnesses were at one time associated with 
the judges of the court baron, hundred, or county court, and joined in the 
verdict. W But this law was abrogated by the Statute of York. ( 3 ) With the 
revival of learning in the beginning of the fifteenth century, the custom of 
witnesses subscribing their own attestation became more general and thus arose 
the custom, which was necessary, rather for preserving the evidence, than for 
constituting the essence of the deed. W Similarly, while sealing and delivery have 
continued to ba the indispensable pre-requisites to make a deed operative, it is 
somewhat doubtful if a signature is regarded as equally necessary.! 5 ) 

1274. This Act has for the first time made writing and registration corn- 
Previous Law, pulsory in the case of mortgages here described, as there was 

no previous law enjoining the necessity of writing and regis- 
tration in similar transactions. The law prior to the present Act was, as remarked 
before, the Hindu law which permitted a mortgage by mere verbal agreement. 
There were, no doubt, the provisions of the Indian Registration Act which 
made registration compulsory if there had been a writing, but even then there 
was no provision for attestation now made for the first time by this enactment, 
so, that mortgages executed before it need not have been in writing, and if in 
writing they need not have been attested by any witnesses l 6 ) though the 
writing, should have been registered in conformity with the provision of the 
Indian Registration Act.! 7 ). 

1275. Principle, —As has been explained in the commentary on 
section 54, the primary object of these sections was to prevent fraud by giving 


(6) Jalikar v. Mukunda , 89 Cal. 

227 . . 

' (7) ' ; xxousee; tm 

of 1871 ; S. 17, Act III of 1877 re-enacted as 
Act XVI o£ 1908. 


(1) Act I of. 1872. 

(2) Co. Litfc., 6. 

(8) 12 Edw. II., St. 1, C. 2. 

(4) 2 Black, 807. 

(5) 'Anson’s Contracts (9th Ed.), 57- 


Rill are designed to enable the Local Government to give effect to its wishes in 
this respect. 

“ Apart from the Punjab, all Local Governments accepted the second pro- 
posal which is given effecn to by the amendment of the second paragraph of 

z-n ~ A Q T3I11 nwAwlon if. 


section 59 of the Act contained in clause 3 of the Bill. The proviso which it is 
further proposed to add t.o the same section of the Act is intended to give effect 
to a suggestion of the Government of Bengal that Local Governments should 
have power to require mortgages made within their territories even when 
securing a less sum than Rs. 100, to ba effected by registered instrument.” 

1272. The law for proving documents requiring attestation is laid down 
in sections 68 to 71 of the Indian Evidence Act.! 1 ) This section is numbered 
58 in the Bill and is stated in the marginal note to apply to defeasances. The 
last paragraph was subsequently added for reasons quoted in the next paragraph. 
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greater security to titles created thereby, as also to simplify the determination 
of the question of title even where conflicting claims are made (§ 945). 

The policy of this section is thus explained in the third report of the Select 
Committee :W “We agree with the Law Commissioners that the requirements 
of registration will not only discourage fraud and facilitate investigations of title, 
but that it will also preclude some difficult questions of priority. A majority 
of us, however, think that where the principal money secured is less than 
Es. 100, the assurance need not he registered, and we have altered the Bill 
accordingly. Our colleague, Mr. Stokes, dissents from this alteration as, in his 
opinion, all encumbrances should appear on the register. Those who mortgage 
their property for small amounts, as a rule, require protection from fraud more 
than those who mortgage for large amounts, and the changes impending on the 
working of the law will deprive eke requirement of registration of all hardship, 
even in the pettiest eases/’® It may be added that Mr. Stokes’ views have 
been since acted upon by the Legislature, which has now made registration 
compulsory (§5 1271, 1272). 

1276. The effect of the amended section is that all non-possessory 
mortgages irrespective of value must be registered the only exception being 
made in the case of an usufructuary mortgage below Es. 100 in value, or one 
in which the transfer is accompanied by delivery of possession. 

The section has, of course, no application to contracts preceding or relating 
to mortgages ( § § 1167-1171) and in fact to anything which would not operate 
as a mortgage of immoveable property (§§ 176-177) of its own force 
(§§ 176, 177); 

1277. The last paragraph was the subject of much difference of opinion 

f and was at one time deleted from the section, (3) But the 

avmg c ause. Select Committee, who then reconsidered the Bill, took a 
different view and restored it to its present place. In doing so they said : “ A 
majority of us are of opinion that equitable mortgages by deposit of title-deeds 
should be valid when they are made in Calcutta, Madras, Bombay, Eangoon and 
Karachi. The practice of raising money on such securities has long been established 
in those towns, and any attempt to disturb it would cause much inconvenience. 
Here, again, Mr. Stokes dissents on the ground (a) that such mortgages are 
opposed to the policy of the registration law ;{b) that they lead to the evasions 
of the stamp-duty; (c) that they are at variance with the principle of making 
the system of transfer of immoveable property, as far as possible, a system of 
public transfer ; and ( d ) that when the amount secured is Es, 100 or upwards, 
they would be inconsistent with the general rale in section 59,® requiring a 
written instrument.”® The clause was ultimately adopted, as its omission was 
from the beginning feared to “ inconvenience the mercantile community.”® In 
England the doctrine of mortgage by deposit of title-deeds had long been in 
vogue, and while there too they had to fight their way to recognition, the bene- 
volent action of the Court of Chancery was mainly instrumental in obtaining 
for them recognition on the ground of commercial expediency. “ In commercial 
transactions,” observed Lord Abinger, “ it may be frequently necessary to raise 
money on a sudden, before an opportunity can be afforded of investigating the 


(4) In the original S. 58, which is now 
S. 59. 

(51 Report, dated 13th March 1881. 

(6) See Report of the Select Committee, 
dated 19th February, 1879, S. 21, 


il) Dated 11th March, 1881. 

(2) Cited in Krishnamma v, Suranna , I 
L.R., 16 Mad., 148 (167, 168), F.B. 

(3) By the Law Commissioners ( see their 
Report, dated 15th November 1879, p, 35). 
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title-deeds and preparing the mortgage. Expediency as well as necessity has 
contributed to establish the general doctrine, although it may not altogether be 
in consistency with the Statute.”! 1 ! 


1278. Meaning of Words. — “ When the principal money secured is 

one hundred rupees ” ; What if the mortgage be for the performance of an 
“engagement, which may give rise to a pecuniary liability,” the money value of 
which is unascertained? In such case it appears, the consideration will have 
to be reduced to an approximate money value for the purpose of registration. 
The principal money secured would include also a future advance. The 
“ term principal money ” is intended to, but does not mean consideration 
generally. “/I mortgage can be effected ” The mortgage is complete if 
it conforms to the requirements of the preceding section. But in order 
, to make it effectual or operative it must comply with the requirements 
of this section. If it does not, the mortgage is ineffective . “ Signed by 
the mortgagor Signature includes also a mark with reference to a person who 
is unable to write his nameJ 2 3 4 ) “ Delivery of the property For the meaning 
of this phrase, see section ol- ante (§ 970). “ Delivery ...with intent to create a 

security thereon A mortgage created by the delivery of title deeds is an 

. equitable mortgage. 

1279. Form of Mortgage. — Section 58 defines a mortgage-deed, and 
this section lays down that a valid mortgage of the value of Es. 100 or upwards 
can only be made by a (i) registered instrument (ii) signed by the mortgagor, and 
which must be (iii) attested by two or more witnesses. A simple mortgage of 
whatever value must satisfy these requirements, but in the case of other mort- 
gages an exception is made as in the case of a transfer by sale, viz,, where the 
principal money secured is less than Rs. 100, a mortgage may be effected either 
bv only delivery of possession in which case no assurance is indispensable, or by 
a registered instrument duly executed or signed by the mortgagor and attested 

by two or more witnesses, in which case there need nob be delivery of possession, 

' ■ ■ ' 

1280. The term “principal money secured ” in the first clause is 
intended to exclude interest in calculating the value of the instrument for the 
purpose of this section. This clause is so far clearer in this respect than the 
corresponding clause in the Registration Act, where reference is made to “ the 
value of the interest in the property ” on the strength of which it was at one time 
held that, in determining the value of the interest secured by the instrument not 
only the principal, but also the interest thereon, must be taken into considera- 
tion ,(3l But this view has now been definitely overruled, (4) and all the High 
Courts are agreed that for the purpose of registration, only the principal sum, 
independently of any possible accretions, is to be regarded as the value of the 
interest. W This section, it will be observed, does not take into account any 
consideration other tshao money for which a mortgage may be made, hut it is 
apparent that, where the consideration takes some other shape, it must be valued 

(1) Keys v» Williams, 3 Y. & G., 60. v. Gopal , 6 C. P. L. R., 75 ; followed m 

(2) S. 3 (12), General Clauses Act (t of Laxman Rao v. Ketho, 4 Nag. L.R.* 90. 

1837) ; S. 8 (52), General Clauses Act (X of (51 Ramdoolary v. Thacoor Roy, I, L. R.. 
1897) ; S. 8, Indian Registration Act (XVI of 4 Cal., 61 ; Knrban Allyv, Sharoda Pro^hod, 
1908). I. L, R., 10 Cal., 32 ; Makhmlol v. Bunku , 

(3) Darshan Sing v. Eanmanta , I. L. R., I. L, R., 19 Cal., 623, F.B.; Nanabin Luksh * 

1 All., 274 ; Himmat Sing v. Sewa Ram , I. man v. Anant Baboji , I.L R., 2 Bom., 353 ; 
L.R., 3 All., 157, F.B. Nago Kanaturiu v. Babaji , I L.R., 8 Bom., 

(4) Etabib-ulla v, Nakched Rai, I. L. R., 5 611 ; Narasayya v. Guruvappa . I. L , R., 1 

All., 447, F.B, ; Amruti Telin v. Govind Rao , Mad,, 378 ; Kattamuri v. Padalu , I. L. R», 5 
IQ O.P.L.R.. 10; overruling Sardar Babu Mad., 119. 
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for the purpose of registration, naturally in the coin of the realm and the 
principal money can then be determined.® 

1281. Valid Eegistration — A document is deemed to be registered 
within the meaning of this clause, when it is duly registered. ($ 75.) Hence, 
where the description of the property is misleading and insufficient for the 
purpose of i {identification, it has been held that its registration was invalid.® 
So again a document is not deemed to be duly registered, if the act of registering 
it has been performed by an officer not duly empowered in that behalf, or the 
document was admitted to registration beyond time and in violation of the 
provisions of sections 23 and 31 of the Indian Registration Act, ® or if it was 
presented for registration by a person not duly authorized to do it,® or if the 
property is situate in a different district than in which tbe document was regis- 
tered. Thus where a document was registered by the Sub-Registrar of Sealdal 
purporting to bs a mortgage-deed of certain property within the Sealdah Regis- 
tration Office, but in a suit maintained thereon the defendant contended that no 


such property as was described in the deed ever existed ; and no satisfactory 
evidence having been given as to its existence, it was held that in the absence of 
proof that the property lay within the jurisdiction of the Sub- Registrar, its regis- 
tration was ineffective and that the mortgage-deed as such could not take effect, 
though the fact of its being registered would enlarge the period of limitation.® 
So property erroneously described as lying within the jurisdiction of a certain 
kotwali, a sub-district of Ehagalpur and there registered by the Sub- 
Registrar, was held to be invalid, on it being shown that the property lay in 
another sub-division, Bankura. although of the same district, and though the 
Sub-Registrar who had registered it exercised also the power of the District 
Registrar of Ehagalpur, and to whom in that capacity all tbe Sub-Registrars 
of the district were subordinate/ (I) * 3 * * 6 ) The presentation of a document by an 
agent specially empowered to present it for registration after the death of the 
persons so empowering being invalid, no effect can be given to the registration 
so effected/ 7 ) In a Calcutta case before cited it was held that a document 
shown to have been registered by an officer without jurisdiction, while it 
cannot affect immoveable property, may still be regarded as registered for the 
purpose of enlarging limitation. W But this is a view which is open to question, 
for a document cannot be regarded as both registered and not registered at the 
same time, though it maybe for different purposes. Where a document is 


(I) Nago Kanaturia v, Babaji, I. L. R., 8 
Bom., 610. 

- (2) Baijnath Tewariv . 8heo Sahoy Bhagut, 
I.L.R , 18 Cal., 557, F.B. 

(3) Raya Rag holiav. Annapurnabai , 10 B. 
H.C.R , 98 ; Karim Baksh v, Rahim Baksh , 
{1900) P. L. R., No. 21 ; Maung Kya If. v. 
Sithambaram , (1907) 4 L. B. R., 8* ; contra 
Ramji v. Saiyad Wazir Busain, (1911) 14 O. 

' C., 207 ; 11 1.C., 925, holding that the defect 
might be cured by S. 37 of the Registration 
Act. It will be cured if being presented with- 
in time, it is admit led after. Ramji Mai v. 

Wazir Husain, III 0., 925 (926). In Gopal 
Ghandrav. Surendra Kumar, 16 C.W.N.,585, 
the executant had altered tbe date before pre- 
sentation and even then the Court based its 
judgment more upon this as estoppel against 

the mortgagor than upon tRe validity of its 
Registration, which it is submitted, could not 

be doubted. 


(4) Mujibun-nissa v. Abdur Rahim , I.L.R. , 
28 All., 233, P.C.; Khaliluddin v. Banni Bi&i, 
I.L R., 35 All., 34, P.B., in which the deed 
was presented by the husband of a pardana- 
shin , but who was not but agent. A general 
agent not entitled to admit deeds to registra- 
tion is not so authorized. Jambu Prasad v. 
Aftab, I. L. R., 34 All., 331. Authority will 
be assumed if the executant was present. 
Karta Kishen v. harnarain , 10 A.L.J., 510, 

(5) Joginee v. Bhoot Nath , I L.R., 29 Cal., 
654 ; S. 33, Indian Registration Act (XVI of 
1908). 

($j Baij Nath v. Sheo Sahay , I, L. R., 18 
Cal., 556, E. B. *, Beni Madhab v, Khatir 
Mondial, I.L.R. 14 Cal., 449. 

(7) Mujib-un-nissa v. Abdur Rahim , I. L. 
R., 23 Alt., 238, P.C. 

(8) . Joginee v. Rhcot Nath , I. L R-,, 20 

Cal,, 654 (663). *. 






(1) Fazel Sheikh v. Keramuddi, 8 G. W. 

916. 

(2) Razi-un-Mssa v. Ba6ir Husain , I. L. 
R , 26 All., 57. 

(3) 13., g, If a permanent lease is registered 
contrary to the provisions of s. 85, cl (2) of 
the Bengal Tenancy Act (Fazel Sheikh v. 
Keramuddi , 6 C. W. N., 916), or a document 
purporting to transfer occupancy land is 
registered where the admission of such docu- 
ments to registration is prohibited as it is by 
the 0. P- Tenancy Act. s. 45. 

(4) Jogini Mohan v. Bhuinath , 6 C.W.N., 

856 | following Beni Madkafc v, Khaiir Mohr 

dul t I.L.R., 14 CaI M 449 ; Baijnath v, B/teo 


Ba/ia?/, I.L.E., 18 Cal., 556, F.B. 

(5) Sitanath v. Bissessur , 6 C.W.N., 528. 

(6) ParashrampautY , Rama , 11 Bom. L, 
B., 1321 (1326). 

(7) Broja Gopal v. Abmaish , 5 I. 0., 127 
(128) ; Janki (Mt,) v. Bisheshar, 7 I.C.. 614 
( 616 ), 

; ($) Ss. 34, 35, Indian Registration Act 
(XVI of 1908). 

(9) Moti Chand v. Sagan, 6 Bom. L. B,, 
890; v. Venkataehelapati , I. L. R., 

27 Mad., 348. 

(10) Rawyi Jv. Chhoie Lai , I, L. R,, 29 AIL 
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registered in contravention of the provisions of law it must be regarded as 
unregistered, and so wholly void or destitute of legal effect under section 17 of 
the Registration Act.! 1 ) But where a Bub-Registrar in disregard of the 
provisions of section 35 of the Indian Registration Act, registered a document 
as against a person denying its execution, his action was held to be ultra vires , 
and the document was not admitted in evidence against the party denying its 
execution. ( 2 ) The effect is the same if the document is admitted to registration 
contrary to the provisions of a local Act.t 3 4 ) 

1282. A mortgage relating to two properties situate in two different 
Registration circles was registered in a circle on the basis of the property 
situated within that circle. It being found that no portion of the mortgaged 
property was really situate in the circle in which it was registered, the Oourt 
held the registration as to the whole inoperative, and that the mortgage, there- 
fore, fell from its effect and could not affect any property comprised therein, 
though the deed was held to be good as a money-bond.* 1 ) 

The sealing of a deed is not even an essential part of the act of Registration, 
as its omission would be regarded as a mere defect of procedure cured by the 
provisions of section 87 of the Registration Act. ( 5 ) So. of course, will be an 
error of the Registrar in entering a document in a wrong book.f 6 ) It is not 
for the Registrar to decide the question of title. *7) Being an executive officer 
his duties are statutory and confined to ascertain the factum of execution of a 
document presented before him. 18 ) 

1288. A deed drawn up on plain paper, may, if it satisfies the requirements 
of a mortgage, be registered on payment of a penalty. A document recited : “I 
have mortgaged to you this day the abovs mentioned lands and house and vacant 
lands for the amount of money mentioned above.” It was held to amount 
to a mortgage, and the fact that it recited that it was only a bargain paper 
and that a. formal mortgage-deed on stamped paper should he duly executed 
within a stated time, was held not to detract it from its operation as a mort- 
gage-deed.^) So there is nothing here or in the Indian Registration Act to 
render illegal the division of what was apparently one mortgage-transaction 
relative to a loan of Rs. 198 into two mortgages of even date each for Rs. 99 and 
unregistered.* 10 ) It cannot be said that such deeds evade the provisions of the 
Registration Act, and even if they do, there is nothing in that Act to make them 
invalid. 

1284, Where a mortgage-deed is prima facie duly registered, it is for the 
mortgagor to show in what respects its registration is defective. If a mortgage 
relate to two properties and it was registered in the circle in which one of the 
properties was situate, the burden of proving that the property was not so 
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situate, and that, therefore, its registration was invalid, is on him who takes 
the plea and which he must discharge with every clearness. W 

1285. Mortgage must be signed by the Mortgagor —A mort- 
Whafc signature “ust be signed by the mortgagor. Now, * signature” 

includes. is oo1 2 3 defined in the Act, but} since by an amending Act,® 

the provisions of this section are declared to be supplemental 
to the Registration Act, which defines a signature as including and applying to 
the affixing of a mark,® it is clear that a mortgage-deed may be signed by an 
illiterate mortgagor by affixing his mark. In the case of an illiterate executant, 
the practice is to touch the pen with which the scribe makes a mark for him. 
This view was at one time opposed to an Allahabad decision! 4 5 6 7 8 * ) which has, 
however, been since overruled. ® Indeed, the contrary view could not be main- 
tained, for when it is said that the mortgagor shall sign the deed, it is by no 
means implied that he shall affix his autograph signature or make a mark, 
which it is conceivable he may be physically incompetent to make for himself. 
Indeed, apart from any incapacity to sign, the mortgagor, whether literate or 
illiterate, may employ another to sign for him, and that would be his signature, 
being made by one who had been constituted (it may be for that limited purpose 
only) his alter ego : Qui facit per alium facit per seX§) Indeed, without such 
power, which forms the integral part of the larger power of delegation, it 
would be impossible to carry on the commerce of life. A manual signing 
is not essential to the validity of a signature. In England, signature on a will 
by another guiding the testator’s hands has been deemed to be sufficient.® 
So also a mark or stamp by a person, whether illiterate or not,® initials,® or 
initalled seal have been held to be sufficient authentication.! 10 ) But a plain seal 
is insufficient,! 11 ) and so a man cannot sign by passing a dry pen over an exist- 
ing signature.! 12 ) Pencil! 13 ) or stamped printed signature ! ld ) of the real or 
assumed name of the executant,! 15 ) or only his surname, is sufficiently valid*! 1 #) 
Even a signature without any name at all, as for example, the words Maharaja 
Bajpay Sreeman Maharajadhiraj is enough.! 17 ) 

Where the executant’s name was written by the scribe, and the executant 
added “ Lihhitan Rhode ” (writer’s self) it was held to be a sufficient signature of 
the executant within the meaning of section 19 of the Limitation Act, and so it 
would be sufficient under this section.! 18 ) 


(1) Jogini v. Bhcot Nath, I. L. R.. 31 Cal., 
146, 0. A.-, from I. I». R., 29 Cal., 668. 

(2) Act III of 1885. 

(3) S. 3. It is oow similarly defined by 
the General Clauses Act (1897), 8. 3 (52). 

(4) Moti Begam v. Zorawar, (1899) A. W. 
N. f 196. 

(5) Deo Narainv. Kukivr Bind, I. L. R-, 
24 AIL , 319, F. B. ; followed in Sasi Bhusan 
v. Chandan Peshkar, I. E.R., 33 Cal., 861. 
To the same effect Shrikisan v. Sonba, 1 
Nag. L. R.» 14. 

(6) “ He who acts through another acts 
through himself, ” i.e,, is in the same posi- 
tion as if he had himself acted. 

(7) mison v. Beddard , 12 Sim., 28. 

(8) Baker v. Denning, 8 A. & E., 94. But 

in Sanandav, Bmp., I. L. R,,. 32 Cal., 550, 

the thumb« mark by a literate person was 

held not to amount to a signature within the 

meaning of 8, 3 (52) of the General Clauses 


Act (X of 1897), 

(9) Re LewxU , 5 P. D.» 116; Re Savory, 15 
Jur., 1042 ; Mohesh Ball v. Bussunt Kumar y t 
I L. R., 6 CaL, 340 (345). 

(10) Re Emerson , 9 L. R., Ir., 443. 

(11) Ibid. 

(12) Casement v, Fulton , 5 Moo. P, C<, 130; 
Kevil v. Lyneb , 8 Eq, Ir., 249. 

(13) Greary v. Physics , 5 R. & C., 234, 

(14) Sanderson v. Jackson , 2 B. & P-,288 ; 
Schnuder v. Norris, 2 M. & S.» 288 ; Tourett 
v, Cripps, 27 W. R. (Blag.i, 706; Madabhusi 
v. Singara, I. L. R., 7 Mad , 55 ; Ellapa v. 
Annamalai , id., 76. 

(15) Re Cltxrke, 1 S.-& T., 22; Re Douce, 2 
S & T 593 

(16) Lobb v. Stanley , 5 Q. B., 574. 

(17) Gume Biswas v , Sree Gopal , 8 W-R., 
395(397), 

(18) Sadasook v* Baikanta, l.L,R M 31 CaL, 
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1286. Then, again, since all that the mortgagor is required to do is to sign 
the instrument, it follows that the mortgagor need not subscribe to the document, 
as is no doubt customary ; but it is enough if he signs it in any part of the 
document, provided that the name be inserted in such a manner as to govern 
the whole deed,! 1 ) But if the deed is described on several sheets, the executant 
must, it would appear, sign all/ 2 ) unless the sheets, were at the time of execu- 
tion so joined together as to form a single continuous whole/ 3 * ) A document is 
a nullity, if the executant of it signed only on the first page, but did not sign on 
the other pages, having discovered that it was not in accordance with the terms 
previously agreed upon. Such a document does not require to be set aside or 
cancelled in order to entitle any person to the possession of the property 
covered by it as against the person in whose favour it stands. U) 

1287. So again, if the deed be signed in blank, the deed being afterwards 
engrossed thereon, the instrument is not wholly void if it appears that the 
signatory had given authority to engross on the paper. Thus, where a person 
signed his name on a blank paper with an endorsement in his own handwriting 
that the “ mortgage-bond for Rs. 21,750 on account of Ilundis executed by me 
is correct,” It was held to b8 good evidence of the authorization so as to make 
the subsequently executed deed valid/ 5 ) The question really depends upon the 
intention of the executant. If he executed the document knowing its contents, 
but without appreciating its legal effect, he cannot deny its execution. On 
the other hand, where a contracting party who cannot read, has a contract 
falsely read over to him, and the contract written differs from that pretended 
to be read, the signature on the document is of no force, because he never 
intended to sign, and therefore, in contemplation of law, he, it is said, did not 
sign the document on which the signature is made/6) But in such a case the 
mortgage in form will have complied with the requirements of this action and 
would, therefore, he prima facie a good mortgage, though it would fail for fraud 
practised on the executant. 

1288. In the case of illiterate debtors, sometimes the executant simply 
touches the pen of the scribe in token of his execution, and while ordinarily the 
scribe makes some mark for the debtor, as the mark of a plough, a dagger, a pair 
of scales or draws a circle representing a bangle according to the occupation or sex 
of the executant, still this is by no means invariably done or regarded as essen- 
tial, and not a few deeds are executed without any mark of any kind. (V I& 
such cases the deed should still be regarded as duly signed. (8) With respect to 


(1) Ifc was expressly so decided in construing 
the same word used in S. 4 of the Statute of 
Frauds (29 Oar. II, o. 3); Ogilviev . Foljambe, 
3 Mar,, 53 ; Lobb v, Stanley, 5 Q.B., 574 ; 
Catonv. Oaten , L. R., 2 H.' L„ 127 (143); 
Lemayne v. Stanley, 3 Lev. 1 ; Freem,, 588. 

(2) Eight v. Price , X Doug., 241. 

(3) Wmsor v. Price , 2 B. & B., 650 ; Doe d , 

Williams v. Evans, 1 Or. & M.» 42 ; under 
the English Wills Act (1 Wet., c. 26, s, 9) 

. the will must be signed u at the foot or end 
thereof,’* but the provision having given rise 
to some very inconvenient decisions upon the 
precise situation of the signature, its terms 
have had to be further explained by 15 & 16 
Viet, c. 24,. s. 1 1 which allows., signature “ if 
it be so placed at, or after, or following, or 
under, or beside, or opposite to the end of the 
will, that it shall be apparent that the testa- 


tor intended to assent to the writing.” 

(4) BanUu Behary v. Gobindo , I.L.R.. 30 
Cal,, 433. 

(5) David Yule v. Ram Khelwan , 6 O.W.N., 
329. The question of attestation was, how- 
ever, overlooked. 

(6) Foster v. Mackinnon , 1 Co. Rep. (Pfc. 
2), 445 ; followed in Dagduv. Bhana, I.L.R., 
28 Bom., 420 (4^7) ; cf Lakshmi Dossv, Boop 
haul, I.L.R., 80 Mad., 169. 

(7) Cf. Hemchand v. Vohora I.L.R., 7 
Bom., 515 (516) ; Koiappa v. Vallur, LL.R., 
25 Mad., 50 |54) ; Seshachela v. Varada, 
I.L.R., 25 Mad., 55 ; Eduljee v. Abdulla v 
I M.I.A,, 461. 

(8) Deo Earain v. Kulcur Bind, I.L.R., 
24 4H m 319, F.B. ; Ramchardn v. BMhari , 
3 LG., 915; Ram Nath v. Sonba f 16 C.P.L.R., 
45. 
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deeds executed by an illiterate pardanashia, it has bean held that it should be 
read over to the executant, but not fluently without stopping anywhere so that 
the executant could not grasp its meaning.! 1 ) Pardanashins are generally the 
objects of special solicitude, and they have been, therefore, classed in a category 
apart, and. the law relating to them follows a special course which has been 
treated of elsewhere (§ 291). 

1289. When a document is intended to be executed by several persons . Jj 

but is executed by only some of them, others refusing to complete it, the 

question whether it takes effect as against those who have executed it, notwith- 
standing that the rest have declined to join in its execution, depends upon the 
intention of the parties. ( 2 ) Three undivided brothers in a Hindu family, and 
the minor son of the eldest brother, were the intended executants of a mortgage- 
instrument. The eldest brother alone signed for himseif and his son. The 
major portion of the consideration consisted of prior bonds and notes, one of 
which was executed by all the brothers jointly and the rest were executed by 
the younger brothers. The eldest brother was nowhere described as the 
manager. The younger brothers having refused to sign the mortgage, the 
question arose as to whether it bound the actual executant, but it was held that 
he could not be so bound, since his execution was made on the faith that the 
brothers would join, and their refusal put an end to the agreement proposed, 
but which was never completed. 

1290. Who may be an Attesting Witness. — There is nothing to 

prevent any person from attesting a deed provided that he has attained 
sufficient maturity of understanding to be able to give evidence. A minor l 4 ) 
and an illiterate person may validly attest, the latter by affixing bis mark or 
by the customary mode of touching the scribe’s pen who then writes his name 
or makes a mark for him.! 5 ) But several executants, who being collectively 
classed as the mortgagor, cannot be taken to have attested for one another since 
the same person cannot be both a party and a witness to the deed. (6) And 
in this respect the execute© cannot be otherwise! 7 ' regarded. The surety, if any, 
is similarly in point of interest identical with the executant. But a person who 
is not himself a party to the transaction but is interested in the money is an 
eligible witness. I s ) The evidence of the writer of the deed who has 
signed his name, though not explicitly as an attesting witness^pn the ^ 

margin, and has been present when the deed was executed, is^amissible^^ 

under this section, as of an attesting witness. < 9 ) The question is cn efaafai fill/,-. 
of fact rather than one of law. For while he is a competent attestor he„^^^^^ 
is primarily the scribe and the question whether he played the double ™ - 

role depends upon what he says and where his signature occurs. It is said 

that if his signature occurs before the executant’s signature it is not tbat^^j rau, ^ _ 

fl) Annonda, v. Bhutan . I.L R., 28 Cal., (6i Nowab Scrim v, Baioda Kant , 5 I.C,^ , 

546 P.G. ; cf. Dagduv. Bhcma , I.L.R., 28 599; Peary Mohan v. Sremath, 7 I.C., 735 ■ ' 

Bom., 420 ’ (TS6), 

(2) Swasetmi v. Sevuqan , I L R., 25 Mad., (7) Debendra v. Bt hari y 15 I.C., 666. ■ ■ -i 

389. (3) Baiu G jrai, 12 i C., 531. * 

13) Sivasamiv Sevugan , I.L.R , 25 Mad., (9/ Raaha Kith* ny. F<* teh AU t 20 

389 (393) ; Sttkaram v. Vasanta, I.L.R., 34 All , 532 ; fe.Jiowii g Mufa mmacL Ali v. Jaffar 
Mad., 314 (319). Khan , (1897) A W.N , 146 ; Baj Naram v. 

(4) Subtamaniam v. Doraisi*<ga, 16 1*0., Abaur R'ihmi, 5 C.W.N., 454 ; followed in 
943 (944). Dinamoyeev. Bin Behari y 7 C.W.N., 160. 

|5) Sasibhusan v. Chandra , X L. R., 33 (Attestation means that what is faid to be 
Cal , 861(866); Srikisan v. Sonba t 1 N.L.R., attested happened in the presence of the ate 
14 (16); following Prankrkhna v. Jadu Nath , tested witness— following Ford v. Kettle , 9 Q. 

2 C.W.N., 603, B.D., 139.) 
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of an attesting witness ; ft) who must then subscribe this attestation, but for 
which the section makes no provision. It would seem that if the scribe witness- 
ed the execution be should be considered eligible. ® And even a person signing 
the name of the executant, hut not as a witness to the deed, has been regarded 
as an attesting witness.® But a narrower view has been taken in some cases 
in which it has been held that the scribe must not only have witnessed the 
execution but he should have also attested it as such.ft) Attestation being 
material to validate a mortgage, the interpolation of a witness's name is a 
material alteration which vitiates the assurance,® In a mortgage-bond not 
properly attested, the signature of the Sub-Registrar and that of the identifier of 
the executant, below the registration indorsement recording the admission of 
execution, cannot take the place of the requisite attestation.! 1 2 3 4 * 6 * * ) 

1291. Meaning and Sufficiency of Attestation.— A mortgage-deed 
must be further attested by at least two witnesses. There is a notable difference 
between attestation of the execution and that of the instrument , and the attesta- 
tion of the one by no means implies attestation of the other. Execution is, after 
all, not the contract which is contained in the instrument but only evidence of 
its acceptance. A man may accept a contract without signing it, and be may 
sign it without accepting it. It is, therefore, the acceptance and not a mere 
execution of an instrument that the Courts have ultimately to find about, and 
it is to that end that the evidence of attesting witnesses becomes necessary. A 
person is estopped but not concluded by his signature. And an attesting 
witness has, therefore, to see that the terms embodied in the deed are those 
accepted by the obligor, and of which acceptance his signature is a mere symbol. 
Attestation, properly speaking, is a solemn declaration, verbal or written, in 
support of a fact. In the English legal parlance the term is associated with the 
formula by which the attesting witness declares that the deed was “ signed, 
sealed, and delivered ” by the executant in his presence. ® But this is its 
acquired local import. The term has, of course, now assumed a variety of 
meanings. But the words “ to attest ” in its original etymological sense® meant 
no more than “to witness” or to certify, and in this sense the word is still 
commonly used. In its general import the term “attestation” means the 
subscription of a name to a writing as a witness/ 9 ) and in this sense, the term 
was undoubtedly used here. It will be noticed that the section only speaks of 
the “ instrument ” being attested by at least two witnesses, and which suggests 
that all that the attesting witnesses have to do is to satisfy themselves that its 
terms were those accepted by the mortgagor, and who is, moreover, as a token 
of his acceptance, required to sign it. An attesting witness who can speak not 
only of the debtor’s admission of the deed but also of its execution in his presence 
is commendable, but it does not appear to be an absolute requirement en- 
joined by the section and the absence of which will impair its validity. But 


(1) Bahadur v. Balchand, 5 N.L.R., 3; 
Ajcm v. Manga, 6 N.L.R., 152 (154). 

(2) Badha Kishen v. Fateh Ali t I.L R-, 20 
All., 532; following Muhammad v, J afar 

(ISQY) A.W.N-, 148; Raj Narain v. 
Abdur Rahim, 5 C.W.N.; 454. *£$ f/f' 

(3) D'mamoyee v. Bon Behari t 7 O.W.N., 
160. 

(4) Ranu v. LaUman Rao, I.L.R., 38 Bom., 

44 ; Bahri Prasad v. Abdul Karim, 11 

260 (262); following Burdett v f Spiltsbury , 10 
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dra t I. L.R., 11 CaL, 429. 

17) Per Jessel, M.R., in Ford v, Ket tie, 9 Q, 
B.D., 139 (143). “ Of these there is some 
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Anson’s Contracts (9fch Ed,), 57. 

(8) Lat,, ad testari, to bear witness, to 
testify. 

(9) Webster’s Dictionary, 
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argument and reason are of no avail against the authority of their Lordships of 
the Privy Council who have now set the controversy at rest by holding that 
valid attestation must be of the execution seen by the attestor and not merely 
cf the executant’s acknowledgment of his execution.! 1 ) 

1292. The meaning of attestation was before the decision of the Privy 
Council the subject of some conflicting decisions. For while it had been laid 
down by the Calcutta and Madras High Courts that the term implied that 
the witnesses were present and saw the execution of the instrument by 
the executant by affixing his signature in their presence after understand- 
ing the contents of the document which was previously either read over 
or explained^ to him, and that a mortgage was not duly attested if the 
attesting witnesses were nob present to witness the executant affix his 
signature (w ; the High Courts both of Bombay ! 3 ) and Allahabad ( 4 ) had 
controverted this view,, holding that the attesting witnesses need not be 
necessarily present to witness the affixation of his signature by the executant. 
As before remarked, the Privy Council has now decided that the word “ attest *' 
as used in this section “ could only moan that the witnesses were to attest 
the fact of execution. Any other construction in their Lordships' opinion would 
remove the safeguard which the law clearly intended to impose against the 
perpetration of frauds.*’! 6 ) An attesting witness may then be defined to be a 
person who having been personally present at the execution of a document, 
so as to see the executant sign his aama, has thereafter subscribed thereon, 
his own name as a memorandum of that fact. (6) Like the executant an attestor 
need not be literate,, and his mark, if made by another with his consent, 
will suffice ..!? ) And it will be the merit but is not the qualification of an 
attesting witness that he should have been present from first to last when the 
dead was being scribed, or that be should question the executant as to whether 
he consented to the deed and all its terms. If the executant be a pardanashin , 
he must not, in strictness, be satisfied with the mere emergence of a hand from 
behind the veil which signs the deed. It may be a bare compliance with the 
requisites of the rule but by no means sufficient identification of the executant. 
But it is. of course, by no means essential that the attestor should have 
personally identified the executant, and pardctitctshins are usually identified by 
others of their own sex or relations who identify them to the attesting wit- 
nesses. . There is nothing to prevent an attesting witness from charging for his 
attestation, and the fact that as reversioner, he received a consideration for 
giving his. consent which he signified by attesting the sale deed executed by a 
Hindu widow does not render his attestation invalid. (8 ) The provisions 
of this section as to attestation are in no way modified by theDekkhan Agricul- 
turists Belief Act, $) go that the attestation of a mortgage by the registering 
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officer in pursuance of its provisions do not dispense with the necessity of 
attestation here prescribed, ® 

1298. Apart, however, from its legal aspect the attestation of a document, 
_ . ' . , after it has been signed by the executant, is universally con- 

admiSf 02 con- demned. Thus, in a case, Tyrrel, J. } observed : "His attesta- 
demned. tion such as it was, was limited to this, that the plaintiff 

told him she had previously executed the deed. What then 
would be the need for, or likelihood of this ex post facto recitation and admission? 
This is, I think, the first time in many years that I have heard of a marginal 
witness of this sort being expected or allowed to read a deed to the 
executant.”® Similarly in another case their Lordships of the Privy Council 
said : “ The attestation of a stranger who could not have seen her write and who 
could not have known her voice would have carried the matter very little 
further.”® So again, in another case the same high tribunal observed with 
reference to a case before them : “ Of the testimony of the subscribing witnessses 
it is unnecessary to speak at length. They are either cultivators living at a 
distance from the place of execution, or menial servants. It is not satisfactorily 
explained why some of them were there at all. And the testimony of the dewan 
makes it, to say the least, extremely doubtful whether they were in fact there ; 
and whether, according to a reprehensible practice not uncommon in India, 
their names were not afterwards written on the deed.”® 

1294. Two witnesses being essential to the validity of a mortgage, it of 
course follows that, if the bond is attested by oniy one 

at ' witness, it is, as a mortgage, ineffectual.® And failing to 
operate as a mortgage, the deed could not be used as creating 
a charge.® The analogy of a will will not hold good in the case of a mortgage,® 
for in a will attestation, either of the execution or of the admission of execution, 
is expressly made sufficient for the purpose® but a mortgage not properly 
attested will fail of its effect ® although it may be used to obtain a personal 
decree against the executant.! 10 ) But it has been held in Madras that such a 
bond cannot be used in proof of even a personal covenant to pay ; UD but one 
fails to see the reason of this rule. A person who takes the technical plea as to 
insufficiency of attestation should be tied down to the specific grounds taken. A 
mere plea that the mortgage has not been proved according to law is too general.* 12 ) 

1295. Does Attestation imply Consent. — The position of the attestor 
with reference to the deed may at times have to be considered, where the 
effect of his attestation operating as an estoppel may have some bearing 
on the validity of the deed or the title it; purports to assure or convey. 
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In England where the conditions of social life are somewhat different, it 
has been held that a witness is not fixed with notice of the recitals, much 
less, deemed to consent thereto, by the fact of mere attestation, and which 
implies that it is not necessary that the deed should have been read over 
and explained to the executant in the presence of the attesting witnesses, 
nor does his subscription to the deed amount to a representation of fact 
or acquiescence in any representation made by another.! 1 2 3 * ) This rule has 
been held to apply to this country where the Courts have equally laid down 
that a mere attestation of a deed does not necessarily import concurrence, 
and where attestation, as by a reversioner, is sought to be proved as evidence 
of his consent, it must be shown by other evidence, as that when becoming an 
attesting witness he must have fully understood what the transaction was. (2) 
It is sometimes said that attestation raises a strong presumption that the 
attestor was aware of the nature of the transaction which he was witnessing, (3) 
But though this cannot be assumed in every case as a matter of law and 
irrespective of other circumstances, such as youth (4), language, complexity 
oHhe deed and its phraseology, his own education, intelligence, and interest 
affected thereby, and other circumstances too varied to lead to any generaliza- 
tion. The question appears to be one of fact to be decided upon the circumstances 
of each case. Consequently, while the Court will pay due regard to the habit of 
the people of this country who, as a rule, do not feel the same reserve in dis- 
cussing other people's private affairs with a sangfroid unknown in the West, it 
will not forget that a representation neither placed in the forefront nor made an 
essential part of the deed is not necessarily to have attracted the attention of the 
attestor if it did not then affect his interest. At the same time it must not be 
forgotten that one recognized mode of recording one’s concurrence in this country 
is by means of attestation, and therefore, where the validity of a deed depends 
upon the consent of an attesting witness it should be ordinarily presumed from 
that fact.! 5 ) 

1296. Mode of Proof. — The necessity for proof of a mortgage-deed only 
arises when its execution is challenged. If it is admitted by the party against 
whom it is sought to be enforced, then there is no necessity to prove it, and 
in such a case it has been held that its validity cannot be questioned even if it 
is found to be attested only by a single witness.! 6 ) But it is said that no ad- 
mission could validate a deed which is invalid by statute, and that the statute 
being there the Court was bound to take notice of it, in the same way as the 
Court should take notice of non-compliance with the laws of stamp or registra- 
tion.! 7 ) The section, was, however, enacted to prevent fraud, on the mort- 
gagor, and there could be no better proof of a mortgage than its admission by the 
mortgagor himself. This would then seem to be a case covered by sections 58 
and 70 of the Indian Evidence Act, and the principle ce&sante ratione cessat 
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ips# Z&c, as well as by the rule that where the purpose of a statute is not one of 
public concern, but the protection of private rights it may be waived by the 
person protected.© 

1297. For the rest section 88 of the Evidence Act ® prescribe that as 
document required by law to be attested shall not be used as evidence, until one 
attesting witness at least has been called for the purpose of proving its execution, 
if there be an attesting witness alive, and subject to tbe process of the Court; 
and capable of giving evidence.© If no such attesting witness can be 
found, and his absence is duly accounted for ( 1 2 * 4 5 ) or if the document purports to 
have been executed in the United Kingdom, it must be proved that the 
attestation of one attesting witness at least is in his hand-writing, and 
that the signature of the person executing the document is in the hand- 
writing of that person.© It will be observed that section 69 of the Indian 
Evidence Act enacts that in a compulsorily attested deed at least one attesting 
witness, if available, should be examined to prove its execution . It therefore • 
follows that such witness must, in the case of a mortgage prove its execution 
not only in his own presence but also in that of his co-attestor. Where, there- 
fore. one of the attesting witness to a mortgage was dead, and the other denied 
all knowledge of it, and there was no other evidence to show that its execution 
had been attested by two witnesses, it was held to fail as a mortgage. < 6 ) 
Where a mortgage-deed contained at the foot, the names of three or four persons 
as witnesses, all of whom were illiterate, and who did not say that their marks 
had been attached at their desire, the deed was held not properly attested as 
required by this section.© On execution of a deed of mortgage, the names of 
two out of the four attesting witnesses were written by the scribe, who also 
signed the document himself. Ail the witnesses and the scribe were dead when 
the mortgage deed was sued on, and the Court held it sufficiently proved by 
proof of the handwriting of the scribe, it being then presumed that the attestation 
must have been in conformity with the law. © A mortgage-deed was executed 
by a pardanashin lady in the presence of one witness, who though separated 
from her by a wooden screen swore that he had managed to see the lady sign and 
affix her thumb impression, but the other attesting witness was not so fortunate, 
though he too was then standing near by, whereupon the Court observed : “Where 
...pardanashin ladies are unable to appear before male witnesses, a document 
which, by independent testimony is conclusively proved to have been executed 
by a pardanashin lady, may reasonably be deemed to have been attested by 
witnesses who were present outside the purdah , and who before attestation 
satisfied themselves that there was no fraud, and that the document had been 
actually executed by the lady screened off from their gaze” (9) which, it may be 
added, is sound sense, but scarcely a strict compliance with the letter of tbe law. 
-But. such a view was inevitable, and other benches of the same Court had 
previously taken the same view. (1°) In these cases a screen had completely 
separated the witnesses from the executant ; and no question of false personation 
- being raised the Court held their attestation as sufficient compliance 
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with the law. So it would seem, that if the attestors and executant sign in the 
presence oi each other, it would be a valid attestation though one of them being 
blind could not see, provided his position was such that he could have seen if 
he had his eyesight unimpaired. (!) If the executant happens to have affixed 
only his mark, the fact that he did so or consented to its making by another, 
after understanding _ and admitting its contents, must be proved. (2) If the 
attesting witness denies or does not recollect the execution of the document, 
t kke Evidence Act allows it to be proved by other evidence.* 3 ) And where the 

| execution of a document is admitted, it need not then be proved at all.W 

1398. Where a mortgage-deed, on the face of it, showed that it was 
attested by two witnesses, one of whom was the writer, whose denial of execution 
of the deed by the mortgagor had been found by the Court of Appeal below to 
be false, and the other witness said that the mortgagor signed in his presence, 
but he was not able to remember whether the mortgagor signed also in the 
presence of the writer, and it appeared that the writer’s signature preceded that 
of the other witness, it was held that under the circumstances, it might be fairly 
presumed that both the persons signed as attesting witnesses after the execution 
of the document by the defendants 5 ) Such a presumption would appear, how- 
ever, only to arise in cases where the evidence on both sides is evenly balanced, 
or where there is weak or no evidence at all. Thus, where a document appears 
to be in proper form duly executed in all respects, the Court would presume 
that everything was right, and would not tie itself down to accept the evidence 
of the witnesses to the contrary where there is any doubt about the recollection 
J of the attesting witnesses.! 6 ) Where, however, tbere is clear evidence on both 

f sides as to the factum of attestation, there is then no room for the presumption 

“ omnia rite, esse actaf'ti) 


1299, The principle of calling attesting witnesses is not that he is the 
best evidence, but that he is the witness appointed or agreed upon by the parties 
to speak to the circumstances of its execution,! 8 ) — an agreement which maybe 
waived for the purpose of the trial, but which cannot be broken.! 9 ) Where a 
mortgage-bond was attested by three witnesses, but of whom only one was 
called, and he was not questioned about the other witnesses having attested it, 
the document was. held to be sufficiently proved, but in this case the execution 
of the deed was not denied, though it was alleged that the execution had been 
compassed by fraud. ! 10 ) 

1800. Where the attesting witnesses are dead, or cannot be found, it 
is necessary to prove their signatures. This may be done by examining a 
witness acquainted with their handwriting, though this fact need not be 
previously established to validate his testimony.! 11 ) The admissibility of oral 
evidence to vary the terms of a Written contract being subject to the provisions 
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Personal covenant 
when unenforce- 
able. 


of section 92 of the Indian Evidence Act, oralevidence is not admissible to 
shew that one of the executants of a deed bad signed it only as a surety, and 
that his liability was as such and for a limited period.! 1 ) 


1301, 


A statement by a person consenting to a mortgage-deed executed 
by a mortgagor indorsed on the deed to the effect that he 
Consenting third ^ ag tbe owner 0 f half of the mortgaged lands, was said to be 
P a3pty ' conclusive as against the mortgagee, bub only a piece of 

evidence to be considered along with the rest of the evidence as against the 
mortgagor. ® 


1302. Operation of Unattested Mortgage It is now settled that 
a deed purporting to be a mortgage bub which fails as such for want of a valid 
attestation cannot be treated as creating a charge,® the question in such cases 
being what was intended and not what was the effect,® though neither this 
section nor section 1 00 defining a charge from their terms appear to approach 
the question from that standpoint. But though such a mortgage may fail to 
effect even a charge, it is not wholly inoperative, for it is still admissible to 
prove the personal covenant to pay, if any made therein, since though the deed 
fails to effect a transfer of an interest in immoveable property by way of mort- 
gage, it cannot be held to have any further effect than to invalidate such 
intended transfer.! 5 ) And for that purpose it is immaterial whether the deed be 
registered or unregistered.® The question of personal covenant is ^ one of 
construction, and, as will be seen in the sequel, it is not necessarily an incident 
of every mortgage.® Even when the deed contains no personal covenant, ffs 
failure as a mortgage is not fatal to recovery of the sum due thereupon, for in 
that case the obligee may maintain a suit for compensation within three or six 
years according as his deed was unregistered or registered.!®) 


It is not always that a personal covenant to pay is enforceable on 
the failure of a mortgage for want of registration. In such 
cases the question is whether the personal covenant is so 
severable from the mortgage as to form an independent 
transaction. Thus, if upon a loan of money, it is agreed 
(a) that the loan shall be secured by a bond containing a covenant for repayment 
of the sum advanced with interest within a certain time ; and also ( b ) that 
certain designated property shall stand hypothecated as collateral security for 
the re-pavmenb of the loan, it is clear that the two clauses are divisible, and if 
the second fail for want of registration, the first may still be enforced, ® But if 
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the persona! covenant cannot be so disentangled from the mortgage, it cannot 
be enforced at all and the deed then wholly fails. U) Nor can the difficulty be 
overcome by treating the suit as one for damages for breach of the contract, for 
the contract itself being incapable of proof, no damages can be awarded. M By 
an unregistered instrument A stipulated that B should enjoy certain land for 
a term of years in order that a debt and interest might be liquidated by receipt 
of profits, estimated at a fixed sum, and it was provided that, if B’s possession 
was disturbed in the meantime, A should pay the balance of the principal then 
due and interest from the date of the loan. On being ejected B sued A upon 
the covenant to pay. But the Court threw out the claim, holding that the 
covenant was a contract depending upon the principal contract, and that the 
latter having become invalid, the former also failed. 0) 

1304. Admissibility and Proof of Unregistered Mortgage.— A 
mortgage-deed which fails for non-registration is declared to be ineffectual for 
the purpose of affecting any immoveable property comprised therein,” and is 
inadmissible as evidence of any transaction affecting such property. The 
disability created by non-registration is then confined to exonerating the immove- 
able property which would have been otherwise charged. For other purposes, the 
document may be admissible. Bub the question of greater moment is, what is 
its residuary effect upon the contracts of the parties. It is clear that the mort- 
gage as such, wholly fails, if the mortgage-deed is not registered in compliance 
with the provisions ^of the section. And failing as a mortgage, the deed cannot 
be held to create a “ charge,” for though the registration of a charge is not made 
obligatory by the section, it amply falls within the ambit of section 17 (b) and, 
equally within the scope of section 49 of the Indian Registration Act. But 
such a document is admissible in evidence to prove the simple debtor a personal 
obligation: (5) and indeed, for any purpose for which registration is unnecessary. (6) 
For example, it is admissible to prove admission on liability of the part of the 
executant sufficient to prevent a claim from being barred by the law of 
Limitation . (V And if the mortgage implied a personal covenant to pay, as in 
the case of a simple mortgage, an English mortgage or an anomalous mortgage, 
the unregistered mortgage may be used in evidence to enforce the personal 
obligation. (9) But since no such obligation is implied in a mortgage by conditional 
sale or an usufructuary mortgagees such/ 9 ) it follows that deeds evidencing 
such mortgages may be rendered wholly inoperative except that they may be 
admitted in evidence to prove payment of the consideration. This evidence 
would be material in a suit instituted by the mortgagee for damages for breach 

N.,591; Vani v. Bam, I. L.R., 20 Bom., 
553 ; Sadu v. Basaviah , 17 M.L.J.R., 167; 
doubting Madras Deposit <£c., Sc citiy v. 
Oonnamalaiy I. Tj.Rt,, 38 Mad., 29 ; following 
Tofaluddi v. Makar AH, I. L.R., 26 Cal., 78 ; 
Gnlabhai v. Shri Datgarpi , 9 Bom. L.R., 393. 

(6) Lachmipat v. Rhairat Ali,< 5 B. L, R, t 
38 F.B.; Sham Narayan v. Khemajit , 4 B, 
L.R., 1 F. B. ; Monomothonathv. Sretnath, 
20W.R., 107. 

(7) Mugniramv . Gurmukh Roy. I. L. R, f 
26 CaL, 334 ; Sheo Dial v. PragDat , I.L.R., 

3 AIL, 229 ; Lachman Singh v. Kesri , I.L.R., 

4 All., 3 : KhusaJo v. Behari, I.L.R., 3 AIL, 
523, 

(8) XJlfatuunnissa v. Bossein IChan, 

9 CaL, 520; Gomaj v. Subbardyappa, I; L, 
R«, 15 Mad., 253. 

(9) S. 67 comm, post. 
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of the contract ( l 2 3 4 5 6 7 ) or for restitution of the benefit received by the mortgagor, 
suit for breach of a covenant to register contained in an unregistered 
deed, the defendant cannot plead tbe non-registration of the instrument 
of protecting himself. (2) But the plaintiff cannot sue for 
the basis of such a deed, ® although it may be used to explain 


In a 
mortgage- 
for tbe purpose 

possession on — , ..... , 

possession already taken, ( 4 ) nor can he sue for damages for dispossession, for 
in order to succeed in such a suit he would have to prove the contract by dint 
of which he was let into possession. (5) And if in a case it is ^ made to appear 
that the cause of suit arises upon a document which by law requires registration, 
but has not in fact been registered, the plaintiff cannot be permitted to establish 
a claim independently of the document the existence of which is established, 1°) 
unless it is apparent that the document is not the foundation of his suit, v) or 
its production becomes immaterial for the admissions made by the adversary,! 1 
or that it has been superseded by a duly registered deed intended to cure the 
defect of the earlier unregistered document. The contrary was laid down in a 
case in which it was said that it was an obvious attempt to defeat the 
provisions of the registration law.(9) But as tbe Privy Oouneil observed : 


(8) S. 58, Indian Evidence Aor. (I of 1872) ; 
Ghedambaram v. Karunalaya , M. H- G. R., 
342 ; Reza Ali v. Bhikun Khan , 7 W.R., 334, 

(9) Mathura Das v. Mitchell I.L.R., 4 All., 
206 ; reversed O.A. Mitchell v. Mathura Das 
I.L.Rm 8 All., 6, P.C. 

(10) Mitchell v. Mathura Das, I- L, R., 8 
All., 6(12) P.G : To tbe same effect Hicks v. 
Powell , L.R. 4, Ch. 741, in which a later 
registered deed was given priority over an 
earlier unregistered deed executed in India, 
which was further held to be inadmissible in 
evidence in England. Gf. Abdul Majid v, 
Muhammad , I. L.R,, 13 AIL. 89. 

(11) Mynakka v. Vavana, 5M.E0.R., 128. 

(12) Lakshman v. Damodar, I. L. R,, 24 

Bom., 609, \ ; 


(1) Raia of Venkatagiri v. Narayan, I.L. 
R„ 17 Mad,, E. £., 456; Adakkalam v. 
Theethan, I.L.R., 12 Mad., 505. 

(2) Sham Narayan v. Khimajii, 4 B.L.R., 
1, E.B. 

(3) Krishen Kishore v. Mahomed , Agra 
(F.B.), 148. 

(4) Gopee Chand v. Liakut Hossein , 25 W, 
R., 211. 

(5) Balaji v. ML Banabai , 1 N.L.R., 47. 

(6) Rampershad v. Mewa Kooer , 2 N. W. 
P. H. C. R., 12; Moona v. Jey Mmgul 
Singh, 4 N.W.P.HC.R., 164 ; Kaboolun v. 
Shumshsir All, II W.R., 16, 

(7) Sawantee v. Sewa Ram t 2 N, W, P. 
&C.R,, 35, 
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admissible in evidence, and if one of them be unregistered, it cannot be admitted 
to affect the transaction as disclosed by the other registered instruments. W 

1306. Compromise and Security- deeds. —A deed of compromise, 
if it has the effect oi creating a charge on immoveable property, falls under the 
provisions of this section. But a compromise-deed must be distinguished from 
a compromise-decree which does not require to be registered even though it 
creates a charge on immoveable property. (2) N compromise filed and the terms 
of which were not embodied in the decree is no exception to the rule, but 
if the decree referred to or narrated the terms of the compromise it may be 
used to construe the decree, and they 7 may both be then used without 
registration. (3) The fact that the decree affected property which was not in 
controversy in the suit does not make the decree ultra viresM i Such was 
the case^ where upon a suit for recovery of money due on accounts, a 
compromise was come to, ana a petition filed, in accordance with which a 
decree was passed to the following effect, viz., that the defendants do pay to 
the plaintiffs a certain sum of money together with interest in instalments, but 
in default of payment of any two instalments, the whole amount with interest 
should be realizable at once, and as a security for the decretal amount certain 
immoveable properties therein specified were declared to be thereby hypothe- 
cated till the realization of the money, and till then the defendants were not 
to create any incumbrance on the same. It was held that as the consideration 
for the hypothecation was the time allowed for payment of the sum decreed by 
instalments, and as it was an integral and necessary part of the adjustment of 
the claim in suit, the hypothecation was properly inserted in the consent- 
decree and it was not inserted against the provisions of section 375 (now 
0. 23, r. 3) of the Procedure Code. (5) 

A security-bond given by a person under section 545 (now 0. 41 r. 5) of 
the Procedure Code, however, stands on a different footing* It is not a judicial 
proceeding so as to be exempt from the provisions of this section, but 
is a mortgage for the due performance of the decree or order as may be 
ultimately binding upon the executant, and must, as such, be registered under 
this section.! 6 ) 

1807. Stamp. — The stamp-duty payable on a mortgage-deed varies 
with the nature of the mortgage. In the case of a possessory mortgage, that is 
a mortgage in which possession of the property or any part of the property 
comprised in such deed is given by the mortgagor or agreed to he given, the duty 
leviable is the same as on a conveyance for a consideration equal to the amount 
secured by such deedJ 7 ) In cases of non-possessorv mortgages, that is, those 
in which, at the time of execution, possession is not given or agreed to be given, 
the duty is the same, as for a bond.! 8 ) No additional duty is payable whether 
the contract be by one or more persons, jointly or severally, the fact under the 
Stamp Act being not whether the deed embodies distinct contracts but whether it 


(1) Mutha v. Pyanda , I.L.R., 27 Mad., 348. 663 ; Puma Chundra v. Nil Madhnb , 5 C.W, 

(2) Gobinda v t Bwa.r'ka Nath Paul , 12 0. N„ 485 ; Goviada v. Divarlc Nath Pal , XL, 

W,N-, 849 (853); Biroj Mohini v. Kedmnalh , R., '85 .Cal*, 837 {842). 

12 C. W.N., 854 ; Govmda V. Dwarka Nath (5 ) Govinda v. Bwarka Nath Paul , I.L.R., 

Paul, 35 Cal., 837* 35 Cal , 837. 

{3 ) Prawl Anni v. Lakshmi Anni, LL B., (6) Nagarur v. Tangatur, 1. L. R., 81 

22 Mad., 508, P. 0.; Raghubans v. Mahabir Mad., 330, " - 

Singh, I.L.R., 28 AIL, 78. (7) Art. 40 (a), 8ch, I, Mian Stamp . Aoi 

(4) Jasimuddin v. Bhuban , I.L.R. 34 Cal., (IX of 1899). 

456 ; Gupta Narain v. Bijoya, 2 O.W.N,, (8) Ibid. Art, 40 .(6), 

O. TP — 111 



1808 . The stamp-duty payable on a mortgage-deed, the consideration of 
which is made up of a certain sum paid by the mortgagee 
and of the consideration of a previously executed mortgage, 
is calculated on the sum total and not on the consider- 
ation then actually passed. Thus, where certain property was mortgaged 
with possession for Rs. 180 by a deed of mortgage executed in 1895 on a 
stamp-paper of Rs. 2 as required, and subsequently in 1899 the same property 
was re-mortgaged to the same mortgagee for Rs. 250 made up of Rs. 180, the 
consideration of the former deed, and another sum of Rs. 70 due to the 
mortgagee. This deed being engrossed on a stamp-paper of Re. 1 only, was 
impounded, and it was held that since the deed was not intended to operate 
merely as a further charge but as a new mortgage for Rs. 250, in which the 
previous one merged, it should be stamped for Rs. 25CM 5 ) The point to be 
borne in mind is that where there has been a novation of contract the stamp 
should be paid on the sum total of the consideration, but where the subsequent 
bond operates only as a further charge without affecting the previously 
executed mortgage, then the duty is payable only on the consideration of the 


Novation or fur- 
ther charge. 


(1) Stamp Duty, In re (1910) P, R,, No. 
15, F.R. ; 5 I.C., 813. 

(2) Art. 40 (6), Sob, I, Indian Stamp Act 

(II of 1899), 
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comprises distinct matters.^) A mortgagor who gives to the mortgagee a power- 
of- attorney to collect rents of a lease of the property mortgaged or part thereof, 
is deemed to give possession for the purpose of the stamp duty.( 1 2 * ) A different 
duty prevails when the security given is by way of further assurance. or the 
mortgage is of a crop/ 4 ! For convenience of reference the duties are tabulated 
below 


Consideration. 


(1) Where consideration set 

forth does not exceed 
Es. 10. 11-080 

(2) Where it exceeds 10 but 

not Rs. 50. 

{3} Where it exceeds 50 but 
not Rs 100. 

(4) Where it exceeds 100 but 

not Rs. 200. 

(5) Additional duty for every 

Rs. 100 or a part thereof 
up to Rs. 1,000. 

(6) For sums in excess of | 5 0 0 

Es, 1,000 for every 
Rs. 500 or a part thereof. 

(?) For every Rs. 1,000 or part j 
thereof secured in ex 
cess. 


i 

(2) Non- | 
posses- | 
| sorv mort- ! 
gage. 


! 

| (4) Mortgage of a crop. 
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loafl* 

1 2 
efi 44 co 
A 

2 © *2 
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° 44 
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0 10 
| For every 
Rs. 200 or 
part there- 
of. 

| Amended by 
Act o fj 
1906, 


0 4 0 
P. C. f and 
4 annas 
for every 
Rs. 100 or 
part there- 
of. 
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newly executed instrument. The Stamp Aet allows of certain deductions 
where the property mortgaged is subsequently sold to the mortgagee,!*) but 
the property sold must then be the whole of the property mortgaged and not 
only a portion thereof. ( 1 2 ) 

1809. The stamp-duty on a non- possessory mortgage is payable on the 
principal money only and not on the sum made up of both 
excluded 5 6 * ° tePest the principal and interest. Thus a deed, the terms of which 
ran thus: “I have taken from you in cash a loan of 
Rs. 9 - 4 , to which twelve annas have been added for kasar (discount)— total 
Rs. 10 ; interest on this sum amounts to Rs. 2-8 — total Rs, 12 - 8 , ” the entire 
sum being repayable in twenty-five monthly instalments of eight annas each, it 
was held that since the interest accrued under the bond itself, the stamp should 
be on Rs, 10 and not Rs. 12 * 8 . In other words, future interest, though it may 
be added to th8 principal, does not become part of it for the purpose of stamp- 
duty 4 . i 3 ) 


1810. Unless otherwise agreed, the expense of providing the proper stamp 
for a mortgage-deed is borne by the mortgagor, 09 while 

Mortgagee pays who has also to pav for a reconveyance of the same 
for stamp. , * 

property. 

The admissibility of a document unstamped and unregistered depends upon 
its nature. If it is a receipt of payment under a mortgage, it can be used as 
evidence of payments as also of appropriation of them, because it makes no 
variation of the contract itself, but only a modification of the account in conse- 
quence of payments. (6) On the other hand, where the document constitutes the 
contract itself or an integral part thereof, its non-registration is fatal to^ its 
admissibility so as to affect any property therein mortgaged, although insufficient 
stamp-duty paid on a deed does not stand in the way of its reception subject to 
the levy of a proper penalty. W 

A registered document cannot be rescinded except by another registered 
document. ( 8 ) Of course, rescission of a document is quite different from its 
satisfaction as by payment which may be proved by parol. And so it has been 
conceded that a receipt, even though it may have the effect of extinguishing^ a 
mortgagees admissible in evidence even though unregistered, since it is primarily 
only evidence of payment.! 9 ) 

1311. An instrument which should have been stamped according to law 
but is unstamped is, unless duly stamped, wholly inadmissi- 
Unstamped mort- ^ * n ev jdence and secondary evidence is not admissible in 
^ e * proof of its execution or its contents even if it be for the 

purpose of showing the character in which possession was transferred. (10) 


(1) S. 24, Indian Stamp Act (II of 1899). 

(2jf In re Nirabai , ILR,, 29 Bom., 208. 

(3) Vithu v. Naihu , 8 Bom. L. R*» 133 ; 
(1887) B. P. J., 35; contra in Sambhu v. 
Krishna , I.L.R., 26 Cal., 179, dissented 
from. 

(4) Indian Stamp Act, 1899 (II of 1899), b. 
29 (a). 

(5) Ibid, s. 29 (e). 

(6) Lakshman v. Damodar, I. L. R.» 24 

Bom., 609 ; s. 92, cl. (4) of the Indian Evi- 

dence Act (I of 1872) does not apply; 

$htdlwgapa v. Chenbasapa^ I.L.R., 4 Bom., 


35 ; Satpesh Chuvder v. Dhunput , I. L. R„; 
24 Cal., 20 ; Obai Goundan v . Ramalinga , I. 
L.R., 22 Mad.. 217 ; Jnvan All v. jEtasa* I* 
L.R., 9 All., 108, F.B. 

(7) S. 35, Indian Stamp Act (II of 1899). 

(8) Ramavyav. Krishnamma, I. L. R., 23 
Mad., 114. 

(9) Appamma v. Ramanna i I. L. R., 23 
Mad., 92. 

(10) Chenbasapa v. Lakshmana, I.L.R., 18 
Bom., 369 ; Thaji v. Thirumalaiappa, 17 M. 
LJR., 808, 
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1312. Besides the many advantages which registration offers, it has the 
effect of shifting the burden of proof, for the admission of 
Registration rece ipt of consideration before the Registrar strengthens 

shifts onus. the presumption as to the receipt of consideration which the 

mortgagor, if be denies it, must rebut. By merely denying the transaction he 
does not get rid of this liability, for in the words of the Privy Council: it is 
valueless if it can be gone behind in every case by an assertion that that which 
was stated at the time of the registration was untrue.” M Moreover, as soon 
as the deed is registered, it operates as a completed conveyance, without the 
necessity of formal delivery to the obligee ( 1 2 * ) and if therefore afterwards it 
appears that the mortgagor had placed a portion of the consideration- money 
with the mortgagee who failed to account for it, it would originate a cause, of 
action against the mortgagee for refund, but would be no ground for rescission 
of the mortgage. 

1813. Alterations vitiating Deeds— It has been held in a long 
series of cases that an unauthorised material alteration of a deed after its 
execution has the effect of vitiating the deed, so that nothing can be recovered 
thereupon, ( 4 5 ) although the alterations made can be easily detected and may be 
capable of elimination, the policy of the law being that no man shall be 
permitted to take the chance of committing a fraud, without running any 
risk of losing by the event when it is detected. (&) The rule however applies 
only to documents which are not the foundation of a plaintiff’s claim, but are 
merely evidence of it. ( 6 7 ) The question whether an alteration is material is one 
of law and does not depend upon surrounding circumstances. Alterations 
in the date, < 8 * * * ) the amount payable, $1 the time and place of payment, ( l °) the 
addition of a contracting party, < u ) have been all held to be material. So 
alterations expressing the value to be received on some particular account, 
or adding or changing the rate of interest, or changing a joint into a joint 
and several liability, < 14; ) tampering with the signatures, ( 16 ) an addition to any 


(1) Ali Khan v. Indar Per shad, I.L,R.,J|j| 

41U950 Admission of receipt of 

consideration in the deed will also create a 
presumption against the obligor and his 
privies which would he strengthened by the 
fact stated in the text — Babbu v. Sita Bam, 
I.L.R., 38 All 478. 

(2) Bamalinga v, Ayyadorai , I.L.E., 28 
Mad. 124(125); Ponnayya v.MuthuGaundan , 
I L.R., 17 Mad. 146 ; Narain v. Daiaram , 
I.L.R., 8 Cal., 597. 

(8) Sagrji v. Namdev, I.L.R., 28 Bern., 
525 ; Lakhimichand v. Kisan, 14 O P-L B., 
57 ; Khudia v. Mt. Lanki, 1 Nag. L R., 146, 

(4) Pigot’s case , 11 Rep., 266, 27a ; Alions 
v. Gornw,ll,h.Bu, 3 Q.B., 573 ; In re Bow- 
gate and Osborn's contract, [1902] 1 Cb., 451; 
Grediton v. Exeter, [1905] 2 Ch. 455 ; At- 
maram v. Umed Ram , I.L.R., 25 Bom., 616. 

(5) Per Kenyon, G.J., in Master v. Miller, 
4 T.R., 320, 

(6) Aimaram v. Timed Bam, I.L.R., 25 
Bom., 616. 

(7) PigoVs Case, 11 C, B., 27 ; Master 

v. Miller, 4 T.R., 320 ; 2 R. R., 299 ; Vance 

v. Lowther, 1 Ex, D., 176; Davidson v. 

Cooper , 13 M. & W,, 843 ; Ganga Bam v. 

Chandm Singh , 4 All, 62 ; Bogun 


Chunder v. Dhuronidhur , I.L.R., 7 Cal., 
616; Sitaram v. Doji, I.L.R., 7 Bom., 418; 
Christacharlu v. Karibasayya, I. L R., 9 
Mad., 399, F.B. 

(8) Vance v. Lowther , 1 Ex. D., 176. 

(9) Leeds Bank v. Walker , 11 Q.B.D., 84. 

(10) Cardwell v. Martin, 9 East., 190 ; 
Walton v. Hastings , 4 Camp., 223 ; Cock 
v. Coxwell, 2 0. M. &R., 291 ; Hirschman 
v. Budd, L.R., 8 Ex., 171; Hamelin v. 
Bru.k, 19 Q.B., 306. 

(11) Taylor v. McseUy, 6 C, & P., 278 ; 
Mackintosh v. Baydon , Ry, & M , 362 ; 
Calvert v, Baker, 4*M. & W., 417 ; Banbury 
v. Lovett, 16 W. R., (Eng.), 795. 

(12) Gardner v. Walsh, 24 L.J.QB,, 285 ; 
Gourchandrav. Pro&unno Kumar , 1L.R., 33 
Cal-, 81 2; Bogun Chunder v. Dhuronidhur , 
l.L.R , 7 Cal., 616; Karam Aliv . Narain 
Singh, 2 P.L R,, 107. 

(13) Sutton v. loonier, 7 B. & G. s 416; 
Warington v. Early, 2 E. & B. . 753 ; Roberts 
v. Sioux City and P. R* Co 2 L.R., A. 
(N.S), 272. 

(14) Perring v. Bone, 4 Bing., 28, 

(15) Mason v. Bradley, 11 M. & W M 590 ; 
Nicholson v, Revill , 4 A, & E„ 675. 
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matter such as the sum borrowed, W or the land mortgaged and specified in 
the schedule, all fall into the same category. And in face any change in an 
instrument which causes it to speak a different language in legal effect from 
that which it originally spoke, which changes the legal identity or character of 
the instrument either in its terms, or the relation of the parties to it, is a 
material alteration sufficient to invalidate the instrument. And it is not 
necessary that the alteration he in part of the contract, for it is sufficient if the 
document is materially tampered with. (2) Where the name of an executant 
is fraudulently interpolated in a document, it becomes inoperative not only 
as against the person whose name has been forged, but also as against 
the actual executants.^) ($1315). But the affixing of a stamp on a document 
subsequently to its execution so as to avoid the payment of a penalty is not 
such a material alteration so as to render it inadmissible in evidenced 4 ) Bo 
the forged addition of the signature of an attesting witness by the obligee of a 
bond after its execution, even though such addition w’as calculated to facilitate 
the proof of the liability of such attesting witness under the bond, was held not 
to be a material alteration which disentitled the obligee to sue upon it.* 5 ) 

On the other hand, an alteration which is a mere surplusage, as the addition 
of the words “ On demand ” to a promissory note, ( 6 ) or anything which does 
not affect the liability of the parties, would be deemed to he immaterial so as 
not to wholly vitiate the deed. W So if the transferee is sufficiently identified, 
such an addition as filling up a blank left for his Ohrisbian name will not affect 
the deed. ( 8 ) So filling in a blank with the proper date does not vitiate a 
document. $) Of course, any alteration, howsoever material,' may he made with 
the consent of all parties, if it was to correct a mistake ( 10 ) or to carry out the 
original intention of the parties. <1J ) But otherwise even the parties cannot alter 
the deed, since the effect of such alteration is to make the deed evidence of a 
new contract l 12 ) which would require fresh stamp and registration. 

1314. Where a document has been materially altered, no suit will lie there- 
on. Thus, where in a ease a document ran thus : “The sum for which security has 
to be furnished as said above, is Bs. 2,000. A security should be furnished for this 
sum of Bs. 2,000 for the minor only” and it appeared that the last few words 
italicized were subsequently added by the mortgagee without the consent of the 
mortgagor. The Court thereupon held that the document was altered in a 
material part, and that a suit upon the altered instrument would not lie, hut that 
since the right to bring the properties to sale, which became vested as soon as a 
valid mortgage was executed might be said to have been the basis of the suit, 
the suit should be maintained, and the instrument so far as it was unaltered 
might be received in evidence of the rights of the parties. ( 13 ) If a document 

(1) Mangal Sen v. Shanhur Sakai , I.L 19) Crediton v. Exeter. [1905] .2 Cb,, 455 ; 

R., 25 All., 580. F.B. Keane v. Smallbore 17 C.B.,179. 

(2) Suffell v. Bank of England, 9 Q B D., (iQi K atshaw v. Cox , 8 Esp,, 246 ; Byron v. 

555 ; Lowe v. Fox. 12 App ('as , 206. Thomson, 31 A. & E . 31; Schvlfit Id v. 

(8) Karom A li v. Narain Singh , (1901) Londesborovgh, [1894] 2 Q B., 660. 

P.L R. 107. ‘ (111 Cartn'v. TatUrsoll 10 LI G.P., 187 ; 

(4) Bdi Ram v, Bhagwandas , (3901) P.L. London & Provincial B nk v Roberts, 22 W. 

R., 40. R (Eb‘g- 402) ; Dodge v, Pringle , 29 L,J. 

(5) Ramier v. Shumurgam, 2M L.J. R., Ex., 115 

39; Vnz raU v. Suryonarayrma, 1 M.L.J. R. (12) Bowman v, Nicholl , 5 T.R., 537. 

388; Mohesh Chunder v. Kamirti , I. L. R, (13 ) Sub^amama v. Krishnaiynn, T.L.R., 

12 GaL. 313. 23 Mad., 337, F R.; ...-following Attorney - " 

(6) Aldonsv, Cornwell , L.R., 3 Q B., 573. General v. Marquisof AVesbwy, L.R., 16 Q, 

(7) Cation v. Simpson, 8 A. & E., 136; B , 432 (441) ; Bamasawmy v. Chiv.na, 3 M. 

Aldons v, Cornwell, L.R., 3 Q.B., 573. H.C.R., 247; Christachatlu v. Karibasayyai 

(8) Eaghtonv. Gutteridge , U M. & W#, 465. I.L.R., 9 Mad,, 399, F.B. 




(6) Ramasawmi v. Bhavani , 3 M.H.C.R** 
247 ; Chrisfacharlu v. Karibasayya , I.L.R/ 
9 Mad . , 399, F.B. 

(7i Chrisfacharlu v. Karibasayya, IL.E., 
9 H»d M 399, F.B.; followed per Aikman, J., 
in Mangal Sen v, Shankar Sahai, I.L.R., 
25 AIK, '580 (611). 

(8) Per Stanley, 0. J , & Banerji, J., in 
Mangal Sen v. Shankar Sahai , I. L R , 25 
All., 580, F.B. (con^a per Aikman, J., d*s$en- 
tiente, «&,, p. 615), 

(9) Durga Prasad v. Bhajan Lall t I.L.R., 
31 Cal,, 614, P.C. 

(10) Henman v. Dickenson, 5 Bing,, 1S3 ; 
Bishop v. Chambre, 1M, &W,, 116: Knight 
v. Clements , 8 A, & E., 215 ; Clifford v. Par- 
ker, 2 M. & Gr„ 909. 

(11) Doe v. Cafomore, 16 Q.B,* 745. 


(1) Raghanakuluv . 9 H,L.1E„ 

104* 

(2) Falmouth v. Roberts, 9 M. & W,, 469 ; 

v. Collide, 2 H. Bl. , 263; Bos v. Pork, 
6 East., 86 ; £>o<? v, Bingham, 4 B. & Aid , 672 ; 
Davidson v. Cooper , 11 M. & W*. 778 (800 ‘ ; 
Agricultural Cattle , <#c. 5 Co. v. Fitzgerald, 16 
Q.B ,432. 

(3} Christa charlu v. Karibasayya, T L B., 
9 Mad., 399. F.B. ; Subramania v. Krishna , 
I.L.R , 23 Mad., 137 ; Mangal Sea v. Stoi- 
Sakai, I.L.R., 25 All. 530 (605), F.B. 

(4) Pattimon v. Luckley, L.R., 10 Ex., 
330; Stewart v. Asfcm, 8 Tr. C.LR.,85; 
Reynolds v. SolZ, 28 L.J., Ex., 257 ; Caldwell 
y, Parker , 17 W.R. (Eng.), 955. 

(5) Caaitfsow v. Cooper , 11 M. & W., 778 


fails on account of the material alterations made therein, no subsequent ratifi- 
cation can cure it of its defects. f 1 ) 


1315. The rule thst a material alteration vitiates the document is, how- 

ever, subject to this limitation, that it does not affect rights 
Value of altered and title yeste< j under it. It only ceases to be unenforceable 
deed ’ in law as an executory instrument. ( 2 * 4 5 ) It ceases to be a 

sword, but may yet be used as a shield. In other words, although the Court 
will refuse to enforce tthe altered instrument, it will not take away what the 
obligee has already taken thereby. (3) Moreover, it may even be admitted for 
collateral purposes W — in the words of Lord Abinger “ as a proof of some right 
or title created by or resulting from its having been executed .” (5) But where 
a mortgage-deed was altered to bring a claim within limitation, the deed cannot 
be put in force on the ground that it is evidence to show at least that a 
certain liability had been incurred. In Madras the Court even went the 
length of holding that the execution of the instrument created a charge upon 
the property which the subsequent alterations did not destroy. < 6 ) In laying 
this down they purported to follow the dictum of Lord Abinger, L. J., but as 
was pointed out by Parker, J. : “ To push the doctrine so far would be practically 
to nullify in the most important class of cases the equitable doctrine laid down 
by Lord Abinger, that no man shall be permitted to take the chance of com- 
mitting a fraud without running the risk of losing by the event when it is 
detected.” <7 > But it has been held in Allahabad that such a deed cannot be 
ignored in a redemption suit by a puisne mortgagee against the prior mortgage 
under any altered deed, inasmuch as an interest in immovable property having 
become vested by the operation of the mortgage-bond, it was admissible in 
evidence on behalf of the mortgagee to show the estate which passed 
under it, and that, therefore, the puisne mortgagee could not bring the 
property comprised in it to sale without payment of the amount due 
thereunder. 18 * So in the case of a contract reduced to writing, though 
writing may become inadmissible on account of material alterations it would 
not debar the parties from establishing the contract, if they can do so aliunde.®) 

1316. Where the alteration is manifestly or prima facie suspicious, the 

. . burden of proof is on the party producing it.! 10 ) But 

ur en o proo . . q an ordinary ease the presumption is that the alter- 
ation was made before execution.! 11 ) In order to have a vitiating effect, an 
alteration need not be shown to have been made by or with the privity of the 
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party producing or benefiting by it,(D But an alteration made by the plaintiff 
mortgagee has the effect of operating as a satisfaction of not only the mortgage 
but of the debt of which it was a security.^) 

1317. Oral Agreement. — This clause does not apply to an oral agree- 
ment made by the parties tso a suit, to the effect that a decree be passed creating 
a charge on immovable property above Bs. 100 in value. f&h. And an agreement 
by a Jen mi in Madras to demise the land to a tenant who proved by oral 
evidence that he had one year before suit paid to the Jenmi a renewal fee, was 
held binding, the Jenmi’s suit for ejectment being dismissed, (4) 


The section, again, has no application to an agreement to mortgage, or to 
documents drawn up in the preliminary stage of the transaction. In consider- 
ing whether a document purporting to be a preliminary contract was or was not 
compulsorily registrable, regard must be had to clause (A) of section 17 of the 
Indian Eegistration Act which exempts from registration a document not itself 
creating, declaring, assigning limiting or extinguishing any right, title or interest 
but which merely creates a right to obtain another document. An agreement setting 
out the terms upon which a mortgage is settled between two persons, would fall 
within the exception, if the parties contemplated the execution of another 
formal document. (5) But a document, though it may refer to and contemplate 
the execution of another document, does not merely, as such, cease to be 
compulsorily registrable, if on its face it purports to declare certain existing 
rights A 6 ) 

An unregistered agreement incorporated into a decree ceases to be compul- 
sorily registrable. But if some land thereby affected is excluded from the decree 
the title as regards this land will stand or fall by the unregistered agreement. W 

1318. Property secured less than Rs, 100 in Value.— The regis- 
tration of a dead which does not necessarily create an interest in immovable 
property of the value of Bs. 100 or upwards was not until recently compulsory 
under this, or the Eegistration Act.( Q ) So a mortgage-bond for Bs.99, repayable in 
nine months and eleven days, with interest at the rate of 2 per cent, per mensem, 
was h eld not to re quire regist ration ,<$> even though the amount with interest 

(X) Bigot's Case, 11 Co. 27 (27a) ; Gardner Cor, v, Macktrtich , ILE., 10 Cal., 315; 
V. Walsh f 5 E. & B. Pertadchunder v. Mohendranath . I.L.R,’ 17 

(2) AUerson v, Langddle , 3B. & Ad., 660 Cal., 291, P.C. ; Hcirnandun v. Jazmd Ali 

Which carried further the doctrine of Master I.L.R., 27 Cal., 468, ' 

v. Miller , 4 T.R., 320. (6; Lakshmamma v. Kameshwara , I.L.R., 

(3) Appasami v. Manikam , I, L. R , 9 13 Mad,, 281. 

Mad „ 103. (7) Pranal v. Lakshmi, X.L R., 22 Mad,, 

(4) Btappan v. Parangodin, I. L. B,, 21 508, P.C. ; Bindesn v. GangaSaran , I.L.R., 

Mad., 291 ; Papireddiy. Narasareddi. I.L. 20 All., 171, P.C. 

R,, 16 Mad., 464, dissented from; Begum (8) Sadagovayyangar v, Dorasami , I.L. 
v. Muhammad Yakub> I.L.R., 16 All., 344, E„ 5 Mad., 214; Bam Boolary v, Thacoor 
F.R., followed. Boy , I.L.R., 4 Cal., 61, 

(5) Ju&ab v. Gut Muhammad , 12 (9) Narasayya v. Gvrumppa, I. L. R. 1 

Rm 175 ; Chumlal v. Bombanji, I.L.R., 7 Mad., 378; KattamuH v, Padalu, I.L.R.,* 5 
Bom., 310; Purmanand v. Dharsey , I.L.R , Mad., 119; Sadagcpayyangar v. Borasami 
10 Bom., 101 ; Ilormasji v. Keshav , I.L.R., ib t , 214 ; Bam D* alary v. Thacoor Boy . I. L. 
18 Bom., 13; Karaliav . Manmkhram, I.L, R,, 4 Cat, 61; Nana v. Anant, I. L.' B., 5 
R., 24 Bom., 400; Bamtonoo v, Gourchander Bom., 353 ; Nagov, Babaji, I.L.R. 8 Bom 
3 W.R., 64; Shibkishenv . AbdocL 3 W,R., 610; Habib-UUah v. Nakched, I.L.R., 5 All*,! 

103 ; Bunware v. Sungum Lai , 7 W.R., 280 ; 447, F.B, 1 ; overruling Biinmai Singh v. Sma* 

Nuddearv , Kishoree Lall t 7 W. R„ 463; ram t I. L- R., 3 All., 157, F, B."; Darshan 
Ghoonee v, Chundee , 14 W. R., 178; on Singh v. Banmanta, I. h, R. 1 All., 274; 
review, ib* t p. 334 ; Meheroonnksa v. Abdooh Bajpati v. Bam Sukhi , I, L. R., 2 Alb, 40 • 
17 W. R., 509; Sufdar v. Amsad, I.L.R., 7 Rtotno'y. Pir Muhammad , 688 ; 

Cal., 703 ; Luchmmur v. Bakho, ib., 708; v. P«o, 10 C.P.L.R., 10; overruling 

v. NegroOi ib *, 717; Bengal Banking Sardar v. Gopal, 6 C,P,L.R tl 75. 
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may have exceeded Es, 100; nevertheless the security could in such a case be 
enforced to the full extent of the debt.**) The principal amount not the 
total amount made up of the principal and future interest was held to determine 
the question of registration. If the principal was less than Bs. 100, the document 
need" not have been registered, even though the debt might in future have 
exceeded that amount, and so a transaction, though of over Bs. 100 in value, may 
be split up into two contemporaneous deeds, in which case they need not have 
been registered.^) But the provisions of this section, as they originally stood, 
were held to be subject to those of the other Acts. Thus, the contrary having 
been provided in section 12 of the Bengal Tenancy Act, this section could 
not validate unregistered mortgages, although of a value less than Bs. 100, 
since under section 6 of the present Act transfers must be made in accordance 
with the Act or any other low for the time being in forced 8 ) The effect of the 
recent amendment is to make registration compulsory in all cases inrespective 
of value except that in the case of a mortgage other than a simple mortgage, 
below Bs, 100 in value, the transaction may be completed by delivery of posses- 
sion of the property.* 1 2 3 4 ) As to priority and what is sufficient delivery, reference 
must be made to section 51, ante (§§970-976), 

1819. Assignment of Mortgage.— In India, as in England, a mort- 
gagee may transfer his rights to a third person byway of assignment. But 
such a transfer must he without prejudice to the rights of the mortgagor.* 5 6 ) A 
creditor holding a mortgage on the lands of his debtor does not necessarily 
Surrender that mortgage or lower its priority by taking a subsequent mortgage, 
Including the same lands with other lands, for the same debt. Whether the 
earlier mortgage becomes merged and extinguished or not is a question of 
intention „($) A transfer of a mortgage to be effectual should be registered at 
the instance of the assignor.! 7 ) An assignment of a debt is a sufficient consi- 
deration for the assignment J 8 ) As the interest of a non-poesessory mortgagee 
is an intangible thing, an unregistered indorsement of transfer on a mortgage- 
deed is ineffectual where the consideration is Bs. 100 or more (9) though merely 
delivery will suffice where the deed is allotted to a co- parcener on a partition or 
where the right to sue devolves on the assignee bv operation of law.! 10 ) But 
law recognizes equitable rights in certain cases. So a third party paying off the 
mortgage-debt to the mortgagee, with the mortgagor’s knowledge, though not 
taking a valid assignment of the mortgage is in effect an equitable transferee 
and has a lien on the mortgaged property.! 11 ) It is, of course, obligatory 
on the mortgagor to redeem the transferee from the mortgagee before be 
can obtain possession of the mortgaged property. ( 12 ) Since the mortgagee’s 
interest is no longer regarded an actionable claim, (§ 93) notice to the 
mortgagor is not necessary to validate the assignment of a mortgagee’s rights. * 13 ) 


(1) Korban v. Sharoda Prosad, I. L.R., 10 (8) Yashawant v. Gopal, 2 B.H.C.R., 194 

Oab, 82. . (197). 

(2) Bamji Lai v. Ohhate Lai, 3 A.L J.R., (9 ) Hanif Shah v, Murad, 16 I. 0., 125 

661. (128) ; Azmah v. Sibla Bux , 9 A, L. J., 766 

(3) Shosi Bhusan v. Sahadeb , 3 0, W. N., (768) ; Mutsaddi v. Muhammad , 30 A.L.J., 

499. 167 (168). 

(4) See s. 54. (10* Chairman, Municipal Council v. 

(5) Chinnayya v. Chidambaram, l, L. R,, Sv&urla , I.L.R., 31 Mad., ill. 

2 Mad., 212; Venkata v. Kamam, I. L. R , <1 1) Maung San v. Maung San, 12 I. C u 

5 Mad., 148; and as to principle see Mad- 805 (808). 

chand v. Laliu, t.L.R., 8 Rom., 404, F.B, (12) Baqas v. Nathabhai, 13 Bom. L. R., 

(6) 8. 101, post ; Gokulnath v. Premlal, I, 1057(1059). 

L.R., 3. Cal., 307. (13) Maung Kyaw v. Ranganaihan, 11 I. 

(7) Muthia v. Kasivasi , 12 1,0. 78 (79), 0., 778, 
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The assignee of the mortgagee’s rights takes his assignment subject to the 
rights, equities and liabilities of the assignor. Similarly, an assignee from the 
mortgagor possesses no rights against the mortgagee which the mortgagor did not 
possess.!*) So while the legality of consideration cannot oe questioned when 
the assignment of a mortgage is professedly without any consideration, still 
where it purports to have been made for valuable consideration its validity can 
be impeached, if the consideration is illegal or immoral, and it makes no 
difference whether the transaction is executed or executory.! 2 ) In this respect 
there is no difference between the transfer of a mortgage and the assignment 
of a ehose-in-acfcion which is subject to the provisions of section 132. 


1320. Deposit of Title-deed : Equitable Mortgage.— The de- 
posit of title-deeds by the debtor with the creditor creates what is known in the 
English law as an equitable mortgage, i.e ., a mortgage which, for want of a trans- 
fer of the legal estate, has only an equitable operation. 13 ) Such mortgages were 
prevalent both in the Presidency-towns and the mofussil before the passing of 
the Act, and there was no difference between the law in the mofussil and that 
prevalent in the Presidency-townsd 4 ) And id was held by the Privy Council 
that, where the lex loci rei sites did not forbid, aod the parties did not contract 
with reference to any other particular law, and the general law of the place was 
English, an equitable lien would be created upon land by a deposit of title deeds.! 5 ) 
But the precise limits within which such a security could arise do nob appear to 
have been invariably observed, for cases are not wanting in which, what would 
now be a charge or a lien of the vendee was spoken of as his f quit-able mort- 
gage. ( 6 > The Act now ascribes to the term a * li nr ted import.’ (§§974 — 976) 
In Eng 1 and lien is regarded as a species of an equitable mortgage, (?) and the term 
is thus there used in a wider sense than in the Act. 


1321. Pre-requisites of an Equitable Mortgage. — There are three 
essential requisites of an equitable mortgage: li) debt; (iij Deposit of the title- 
deeds ; (iii) An intention to create a security thereon. These are also the pre- 
requisites under the English law.! 8 ) 



1322. The doctrine of equitable mortgage by deposit of title-deeds is 
stated to form a branch of the equitable doctrine of the specific 
Deposit of title- performance of oral contracts relating to land based on 
ee s * part-performance. Hence it has been held that, if the 

deeds are in the hands of a third person, an oral direction to him by the debtor 
to hold them for the creditor, orally assented to by the third person, is not 
sufficient.! 9 ) If some of the title-deeds relating to the property proposed to be 


(1) Kisken Singh v. Narlndar, 14 I. C., 
516. 

(•2i Thasi Mut huMnnu v , Shunmugwelu , 
I.L.R.* ‘28 Mad . 413. 

(3 Fisbet on M (4th Ed.), S. 49; 

Gvdhari v. Pareshv dti, 4 0. L. J.« 459 ; 

GurdUta v. Gul m, ( 1 907 ) P W.R. No, 531 ? 
I/, Ptrianm v. Somasundara , 14 Bur. L R., 
283 ; Subramanian v. Kurmrappa, 4 L. B. 
R„ 371. 

(4) Himalaya Bank v. Quarry , I, L. R. t 
17 All., 252 ; Khmtalv. Herachand (18J3), 2 
Borr., 5 S G ; Mnw'horawbhai v* Moola Kutb - 
oodeen (1827), B.S D.A., 139 ; Kmkai Lilv, 
Nirtnal 11831) 8.B.A., 139; Muhammad v. 
Salat Jang, 4 Sel. R., 168; Laljb v, Gobind - 

Q . TP— 113 


ran a, 6 SA. R . 165; Bimsee Dhur v. Heera 
hall 1 N. W. P. H O.E., 166; Varden Seth 
v. Lvchiathp , 9 M. I. A., 301; Waghela v. 
Masludin, I.L. R., 11 Bom., 551 ; L. R., 14 
I A.. 89. 

(5) Varden Seth v. LucJcpathy, 9 M. I. A., 
307 (324). 

(6) Daval v. Jihraj, T.L.R.. 1 Bom , 237 ; 
Vaid n Seth v, Lu koathy , 9 M.I A., 303. 

(7) T nnart v. T tern hand, L. R , 4 0h M 
537 (542). 

(*) hacanv. Allan, 3 Dr., 579; Dixon v, 
MuckUs'on , L.R., 8 Oh., 155; Behram v. 
Sorahji , LL.R. 38 Rom. 372. 

(9 Bx, parte Broderick : In re Beetham , 18 
Q.B.D., 380, 766, 
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mortgaged are not available, as if they are lost.O) or are in the possession of a 
.hostile i arty, the mortgagor in ay ehaige the es’ate hy depositing only such 
deeds as he may have in his possession. Bud the deeds which do not relate to 
.the prop- rfcy cannot charge it. If the law had been otherwise, the deposit of 
deeds would he an idle and meaningl-jss formality which might be dispensed 
with altogether. Tne mortgagee has a right to retain the deeds relating 
.to. the property mortgaged, and if the mortgagor has by fraud or mis ! ake 
deposited wrong dee is, the mortgagee may sue for the lecovery of the proper 
deeds upon which he could enforce the lien. (‘4 So, if the deb! or, after deposit- 
ing his title-deeds, afierwanls fraudulently abstract s^me of them from the 
creditor which could not he identified, the iien was exter ded to all the title-d* eds 
b longing to the debtor. (3) If feh e deads deposited are different to those referred 
to in the memorandum, the security will attach to tho^e actually deposited.! 4 ) 
So ag^in, the security will attach to all the deeds deposited, though the 
memorandum refers only to some of them,! 5 ) 

1 323. The term deposit would seem to imp^y that the deeds must 
Meaning of deposit, actually change hands to creafe a mortgage. Of course, the 
delivery may be made either to the creditor personally or to 
his agent, and if the debtor had promise! delivery, the Court will compel specific 
performance by compelling the debtor to denosit the deeds as a security for the 
advance wh ch i he creditor had made.fO Tne deposit of title-deeds being re- 
garded as the part-performance of a promise, a mere oral promise to confer any 
rights on th© promisee is insufficient. C?i In England where by operation of the 
Statute of Frauds' 8 ' all contracts not to be performed within a year must be in 
writing to be actionable, the deposit of deeds is regarded as a part- performance 
of the contract, S3 as to exclude its operat on. Actual de i very is only construct- 
ively possible where the de ds ware already in the possession of the ere titor. 
Thus, deeds deposited for s-*fe custody with a B,u k may be so delivered by an 
order empowering the Bank to treat them as deposit for security. (^) So the 
creditor being a tenant-in-c< mmon with the debtor, being, as such, in possession 
of the deeds, may be authorized to retain them as a security for the debt. 00 ) 
Bo whers title-deeds of lar d had been deposited by a debtor with the Bai k of 
Bengal and a le ter was given authorizing the Bank to sell the land and apply 
the proceeds in liquidation of a debt then existing and due to the Bank, it was 
held to create a valid equitable mortgage in favour of the Bank for the money 
due. 1 So if A holds a mortgage of B’s property w.nich he empowered 0 to 
redeem, and he thereupon paid off A who endorsed full leeeipton the mortgage- 
deed, and at the nquest of B returned it to him with the other title-da* ds in 
bis possession, it was held that -the fact was enough to create an equ table 
mortgage in his favour. ^Buo perhaps this view is too wide and is only support- 
able on the fiction of an implied contract ” of ihe English law, a doctrine which 
is as novel as it is unknown to Indian jurisprudence. ( 15 0 


(J) Lacm v. Allan, 3 Drew , 79. 
r - (2) M i'er v* ohm Ured Meicmiile Bank. 
6BL R , 701 ‘716), a case of fraud. 

(8) 'Mas*}*} V MnrUv* 34 Beav., 475. 

(41 Ex fjart * P wHl 6 Jur. 490. 

■ (5) F ms v. Mull m, 2 Sm. & G- , 3?8. 

’ (6r Gurtie v* Mu:mamen t 3 B. L. H, 126 

mh , ■ ■ 

(7) Daw v . PJrrell, S3 Beav., 218; Ex $art% 


Trodii k, 18 Q B.D., 766 (770). 

M 2 l Oar. i 1, 0 3, S. 4. 

(9) Ex p n<e Wright , 19 Yes.. 255. 

(10) Fnwick v. Potts, 8 De G. M. & G.» 
506. 

(i 1) Ibrahim v. Cru ; ckshank t 7 B. L. R., 
'653.'. 

02) Khushal v. Punamchand , I. L. R., *22 
Bom., ,16,4 (469). ; 
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1324 . The second pre-requisite of an equitable morfigage Is the mtenfcion i * to 

* create a security th r j on. Tne mere doss >ssion of title deeds, 

mortgage material. ciup * 0( ^ w i'k ^ha exigence of a debt, does not necessarily 
lead to a presumption of an equitable mortgage by deposit of 
title deeds. It must also be proved that the depositor in ended to create a 
security. Gd Mere possession of the title-deeds is not proof of an intention to 
deposit them as a security for a deb 1 ;, un’e-s the circums anoes are such as to 
render any other explanation unr asonable.W And so it has been held in India 
that the mere po^se^sion of the title-deeds by the cr ditor, without evidence of 
the contract upon which the possession originate I, so that a contract may be 
inferred, will not be enough to create an equitable security J 3 ) The fact of 
hypothecation must be proved like any other ftct, though the denosit of deed^ 
with the creiitrr woul 1 ba a faci fr>m which the Qoum might d-aw its own 
inference.! 4 ) An equitable mortgage created wi&h intent to secure a debt may, 
if S) agree i cover future advances as well as the existing debt or contemporane- 
ous advances in respect of which it was made.! 5 ) Bur, it will not cover moneys 
previou>ly advanced and then due,* 6 ! unless there was an agreement, or ant 
Intention to secure them appears from the circumstances.! 7 * A third person 
making the advance cannot avail himself of the secu ity unless the original 
creditor was holding in trust for hirn.O* A letter of lien over his goods execut- 
ed by the deb‘or, promi-ing to execute, whenever called upm to da so, an 
as^ig iment of his business, has been held to be good under this clause.! 0 * In 
order to create an equitable mortg^e, it is not nece-sary that all the iitle-d:?ed3, 
or even all the material title-deeds, should be deposited. It is sufficient if the 
deeds deposit© i are material evidence of titled 10 * 

1325 . Acquiescence in a deposit by the former owner may be equivalent 
to a re-deuosit bv the new owner.’ 11 ) The documents comprised in the term 
title-deeds would include ad such documents as evidence title to the property. 
A rece nt for purchase-money embodying the terms of the agreement lor sals 
would, in th 3 abseno of more form il deeds, serve the purposed 1 ^* But no 
charge can ba create I by a deposit of a cer:ifisd copy of a deed, which cannot 
take the place of the original ; but a cony of the Gourt-rolls may. it would 
appear, be deposited to create a charge. Tne certificates of shares, policies tef 
insurance, debenture-stock certificates! 1 ^* and other similar deeds or documents, 
th >ugh relating to moveable property, may also be deposited so as to create- a 
charge in the same way as in the case of deads relating to lahdJMf-i In order 


(1) Jeth'bai v. Putli Bat , 14 Bom. L.R, Ex parte Smith, 2 M.D. & 314.' 

1 020 1022 .10 23). (8 1 Mx parte. Wkiieb ed i, 19 Ves.’, 212. ’ 

<2) Femhersfone v. Fe^toich, 1 Bro 0. G , (9) In the matter ol Summas, I L R«, 23 

270n. ; Htrffrd v. C< rpen er, 1 Br. G.C., Cal., 592. : 

270-'.: Bu b $s v. N- x on, 2 Jar. (N.S.), ( I0j Beddowg on Mortage, p. 27 : Roberts y, 

1059 ; Ex par e Langs o-*. f7 Ves , 227. • Croft, 24 Brag,, 223; Lacon v. < Allan* 3 Dr, 

(3 Ganmt v Ad< r/s 4. L.R , 3 B >m., at p. 579. \A 

3 2i;Jaiha v. Hnji Addvy'd, I L R., 10. Ill) In re Wyn Eall&o, t Go., L.R. , 10 
Bra., 634; Ma'ing Senv. Ala Po , \1905), 515 (520). : ; v 

Bar. L R , i*5, 112) G olwin v. Wcghorh, 4 L. J. (N. S.}, 

(4) Mating Sen v. Ma Po (1905), Bar, L B,, Ob. 17*2. • - 

,-|g5 > (13) Ex porta Broadbent 1 M. & A. v 635, 

(5) Himalaya Bmh v Qwrrv , T.L.R., 17 (141 Ron-mmi v. Montgomeryshire -B ewefy 

AH.. 252 ; Gi<emrn v. Knmud Kumar*, T.L, Co [1996] 2 GH . 841. . - - 

R *2 1 61 1 ; Ex par's Luwsto**, >7 Ves., (5 Ex pa* i R dg*., 2 M D. & D*. 544. 

J./2 17.,; Ex p'vte Kensinj on, 2 V & B . 79 ; paite Moss. 3 Do, G & ft., 599; Feiri^v. Mali 

Ip re B>et wm : IS Q. B i >., p. 3^0, followed* b* s, 2 S. & G., 378 ; Frances y 1 Chile 22 
{SrMoutf riv Scot 1 >11. & R. 274. Ch 830 O . A . , V 6 Cb . I>. . 257 *N< v, 

( 7 ) Ex paite Farky, 1 M.Dd &DeG„ 683 ; Morgan, 37 Gh.dD., 346;- Boots 






property. mortgages are allowed; t 11 ) nor again need the deeds be 

kept within those limits, the only thing essential being 
that the contract should be there entered into, 

JL3.5J.fiL. ...An. executor, m ay .for the purpose of administration make a. deposit 

without ihe concurrence of bis co-executors.* 18 ) A deposit by husband subject 


; -3S Oh, D., 485; Societe Gent rale de Paris 
v. Walker, ii App.'Cas , 20 ; Mi ore v. North 
JWe sU ru Bonk [ - 89 » ] , 2 t h . 599 ; Powt ll v. 
* London & Provincial Ba>, k [ . 893], 2 Gh. , 

555. 

(1> Do w v. Tt rrely 33 Bing. , 2 1 8 ; Ex parte 
Kensington, 2 V. & B , afe p. 83. 

(2) Ferns v Mulcts, 2 Sm. & G,, 378, 

(3) Exia>U Warmer. 19 Ves., 202. 

(4) Gocdwm y* Woghcrn , iLI (N.S.). 
Ob., 372, 

(5i Ex parte Brcadbent, 1 M. & A * 625. 

(6) M Utr v. Mad ko Das , I.L.R , 19 All., 
76, P.0, 

(7) As to which see s 8 ; Ex parte Bisdee , 
3M.D & DtG., 333 ; Ex pa . te Fatly, ib 
663; Ex petite Mhbunj, L«R,, 4 Ch., 630; 


Meux v. Ja obs , L.R., 7 H L„ 481. 

(8) Ss. 70, 71 : In re 8u>ty. 60 L. T., 160. 

(9) B'>yne v. Baker , 1 Gifi., 241 ; Flinn v. 
Pounain (i8 k 9), W N>, 32. 

()0) See s. 55 ante . 

|U) Macho Das v. Rom Kishen , I.L.R,, 
14 All., SH8 ; Mill r v. JfcfotfAo Das , I L.R., 
19 All., 76 (93> P.0. ; Boy v. 

d&wr Dis , 24 Oa.1*. 348 ; &< ftwZ D&s 

(Raja) v . The East rn Mori gage and Aqency 
Co,, JO C W N.» 276; Valiappa v. Kctha, 11 
X.O., 721 (722, 723>. 

(12) Miller v. Madho Das, I.L.R., 19 All,, 

76 (93) P.C, : \ ; L 

(13) Ex varte Sheffield Union Banking . Co* 

13 L.T. (N.S .). 477. ' ‘ 


1326. Frima facie the extent of the security intended to be given .must 
be ascertained from an examination of the deeds and the memorandum {if any) 
accompanying them. (0 Unless anything appears to the contrary, all the deeds 
deposited will be held to constitute the security. (*) Title-deeds include 
not only the muniments of title property so-called, but also agreements for 
purchase,^) receipt of purchase- money^l and copies of the deeds where the 
originals are not forthcoming. (51 Where the creditor sues bis debtor after 
bis adjudication as insolvent, and the Official Assignee alleges the deposit to 
have been made before the application, he is required to prove it, the burden 
of proof being upon him. (6) 

1327. Property charged by Deposit of Deeds.— An equitable 
.mortgage created by deposit of ihtle-deeds extends to all the property comprised 
therein, unless the contrary intention be cleat ly manifest. Such property passes 
with all it s legal incidents, (7) such as fixtures and all benefits accruing to the 
lands, including property obtained in substitution for the property mortgaged. 
Thus, an equitable mortgage operaies not only on the interest of the debtor at 
the time of the deposit, but also on any interest which he may subsequently 
acquire. * 8 ) So, while the equitable mortgagee of property subsequently sold 
cannot compete with the purchaser whose right to have the property subse- 
quently conveyed to him is paramount over his right, still the same right 
attaches to the unpaid purchase-money. * 9 ) So a renewed lease is subject to 
the same equitable mortgage that affected the original lease. 

The contrary intention limiting ibis right may be inferred from the fact 
that the creditor bad notice of the fact that tbe deposit was made by a limited 
owner, as where the deeds deposited showed him to be so. A person who has 
no interest in the deeds deposited with him confers no right by his deposit by 
way of security or otherwise, ( 10 ) 

1328. It is not necessary that the property to which tbe title-deeds relate 

should be within tbe limits of one of the towns where such 

May relate to any n 

allowed; U*/ 


|o give the creditor an equitable mortgage, it must, however, be shewn that the 
deposit was made with the intention of creating a security thereon. 
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to the English law, of his wife’s mortgage over which be had jus mariii, the 
power of alienation, to secure a debt of his own, was held to be good against 
the wife surviving, as an alienation pro iantoM) 

There is nothing in the Presidency Banks Act® to disentitle the 
Presidency Banks from advancing money on an equitable mortgage of 
immoveable property. The words of section 37 of the same Act, however, 
restrict} the directors though not the banks. But; while the directors will be 
liable for breach of the provisions of the section as between the Bank and 
themselves, it does nob enable the mortgagor to repudiate the obligation on that 
account, and the Official Assignee stands on no higher ground.^ 

1830. An equitable -mortgage may be sub-mortgaged by depositing the 

deeds with the third person, without a deposit of the 
.Sub-mortgage. memorandum which accompanied the original security. 
-Tbs sub-mortgagee can only recover the amount due on the original security* 
on payment of which he must re-deliver the title-deeds to the mortgagor. 

1831. Conditional Mortgage.— The deposit of deeds may be made 

subject to a condition that they were to be treated as a security upon the 
conditions contained in the memorandum of deposit. ^ Thus if the depositor 
says, “ In consideration of your lending my brother F B , £1,000 for seven days 
from this date, I deposit the several documents mentioned in the schedule, " 
the making of the advance instantly is a condition precedent to the equity 
attaching to the deposit, and which cannot be deemed to have been complied 
with by the creditor allowing F B , during the next seven days, to overdraw his 
account to the extent of £810 15s. 2 d, (?) 7 : 

1332. No Writing Required.— An equitable deposit may, both 
according to the English ( 8 > and Indian law, (9) be made without any writing 
made and if made in writing it does not require registration A 10 ) But if the 
deposit is accompanied by a memorandum stating the circumstances under which 
the deposit is made, it cannot; hi contradicted by oral evidence.!* 1 * ) The 
memorandum usually accompanies the deposit, and the Privy Council doubted 
whether it could be the practice in Calcutta to take a mortgage by deposit of 
title-deeds without a memorandum in writing, 02) which, in England, the 
mortgagee is entitled to receive signed by the debtor specifying the terms on 
which the deposit was made.0- 3 * 5 6 * * 9 ) If the deposit is stated to be for the purpose 
of securing one sum, it may be extended to cover other sums by a subsequent 
oral agreement. O^i 


Himalaya Bank v. Quarry, 1. L. R., 17 AIL, 
252 "7 7*”:" 

(10) Gikuldas v Eastern Mortgage Co . , I. 
L R, 83 (Jal.,410 (422). 

(11) S. 92, Indian Evidence Act ; Ex parte 

Kensington, 2 V. &B..79; Shaw v. Foster, 
L. R.. 5 H. L., 321; Ex parte Coomhe , 17 
Yes , 369 ; Ex parte Langston , ib., 2*7 ; Ex 
parte Whi bread,* 19 Ves., 209; Ede v* Knowles 
2 Y. & 0 , Ch., 172. , 

(12) Miller v. Madho Das, I.L.R , 19 AIL, 
76 (88. 89), P 0 

(13/ Sucrle v. Whay man, 20 Beav., 607. 

(14) Ex varte Coombe, 17 Yes,, 369; and .see 
cases cited, ante . 


(1) Bates v. Dandy, 2 Aik.,, 207. 

"(2- Act XI of 1876. 

(3) Turner v. Bank of Bombay , X. L. R.» 
25 Bom., 52. 

(4» Ibid. 

(5) -Ex parte Sm'th, 2 M. & B., 537. 

(6) Per I>rd Romilly, M R., in Burtons. 
Gr%y, L.R./8 Oh., 935, note ; Brandts , Sons 
d Co v. Dm lop Rubber Go [1905] A. 0., 
451 (460, 461). 

• (7) Per Meili?h, L. J., in Burton v. Gray, 
L.R , 8 Ch., 932 (937). 

(8f Shaw v. Foster^ L.R., 7 H.L.. 321. 

(9 ) Kedamath v Shamlall , II B. L. R-, 
"405 ; J v mdas V. Frdmji, 7 B. H. C. R., 62 ; 
Oo No mg y;Momg% I. L. R,» 13 CaL, 322; 
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1888. A memorandum recording the deposit and the purpose for which it 
was m ide doss not require registr ition, for such a document does not create any 
int j reat in immoveable property, since the morfcgige is complete independently of 
in, ' 1) Bun this is only where the contract is made expressly by parol. (-*) 
Hence if the memorandum contains a contract of mortgage and is made the basis 
of the suit, it will not be admifcte i if it is not registered.^) But a mere contract 
to grant a mortgage is no more compulsorily registrable than a mere cent act for 
sale but, if the creditor relies uoon it as constituting a mortgage, arid effect cannot 
be given to it without treating it for all praeticii purposes as the ass’gom n% 
it would not be received in evidence for want of registration, and since parol 
evidence is inadmissible under section 91 of the Evidence Act. the fa its to which 
the document rela’es cannot at all be legally proved.! 4 ) Of course, the fact that 
this section saves suih mortgages from its operation leaves the provis'ons of the 
Indian Registration Act still intact, and the question of registration must then 
fee approached in the light of that enactment, which lays down a universal rule 
that all non- testamentary instruments wnioh purport or operate to ere ite, declare, 
assign, limit, or extinguish, whether in present or in future, any right, title, or 
interest, whether vested or contingent, of the value of Rs. 100 and upwards, to 
or in immovable property shall be registered. The question of registration is 
then one of construction. If the memorandum is so worded as to be or is 
virtually the contract itself, it will indubitably come within the clause and require 
registration.^) Thus where the title-deeds were deposited with a letter which 
explain© 1 the object of the deposit to be by way of security for a debt wh ch fell 
doe on that date, and without which the object of the deposit could not be 
explained, the letter being the only repository of the agreement, it was held to 
require registration. (?) On the other hand, when once a mortgage by deposit is 
completed, a subsequent document purporting to contain an admission m» rely of 
the mortgage-transaction would not require registration.! 8 ) So, again, where at 
the time oi the depo-it there was no antecedent or existing debt, nor was any 
oral Agreement made that the title-deeds should stand as a security for future 
advances, and it appeared that the advance had been made upon the security of 
a legal mortgage about to be executed, but which remained unregistered, it was 
held that the mortgagee could not set up an equitable mortgage, inasmuch as 
without the mortgage-deed the deposit could noc be explained and iG was inad- 
missible for want of registration.' 9 ! So, again, where the intention from its 
inception was to effect a legal mortgage, the creditor could not fail back upon 
the deposit of the title-deeds as creating an equitable mortgage^ 10 ) 

1334. Tne question of registration falls into the background if the title- 
deeds are deposited with the declared intention to secure an anteef cbnt debt, or 
a present advance, or under such circumstances that the law v ill imply that 


• (1) Oi N<u> g v. Moung. l.L.R , 1$ Cal., 
822; j &d“r«a k v Skamall, l L B L,E„ 405 
(41*) ; G kid Das v. E uLrn Mortgage Co., I. 
L.R , 33 Cal., 410,(122). 

(2) Dwarkamth v. Sarat Kumar, 7 B.L. 
R,, 55. 

(3; Kedarnath v, Shamlall, 11 B.L.R., 405 
( 414 ). 

(4> Gun?nt v. Adxrjee, T.L.R., 3 Bom., 312 
(329; ; Ex pai'te Mackay , L.R , 8 Oh., 61 3- 
(5 S. 17 ( b ), Indian Registration Acii (III 
of 1877), . 

(6- Kedarnath v. Shamlall, 11 B, L. R,, 
405 ; Oo Noung v. Moung Etoon, 1. L. R,| 
13 Cal., 822. 


(7) Dwarkviath v. Sarat Kuwari, 7 B. Ii, 
R., 55 ; Gunputv* Adn-'jee, l.L.R., S Bom., 
3 1 2 ; Palaneappa v. Sh odor E ii, 1 1 B ir. L. 
R., 197 ; following Murugappa v. Nagappa, 
Bur. U*>rep. No. 804 ot <902. 

18 ) Gokul Das {Raja) v. The Eastern 
M rtgwe and Ag ncy Co, I.L.R., 33 Cl., 
413 (4 2 >, 4 2f) ; citing Ked r Nnihv. Sham 
Lall, 20W.R., 150; Dtoarkanoth v. Surat 
Kumar i, 7 B.L R., 55* 

(9 Jnithz v. Haji About, l.L.R*, 10 Bom. 
634 (6161. 

<10) Madras Deposit, do., Scchty V. Oonna* 
malai , I.L.R., 18 Mad., 29 (30)* 
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they are so deposited, it being then immaterial if the depositor of the deeds exe- 
cutes a legal mortgage or other document of charges, which for want of legisla- 
tion cannot ho given in evidence, since it cannot destroyer impair the prior valid 
equitable charged 1 ) So, again, where there is a debt in existence, and the title- 
deeds are deposited by the debtor with the creditor to secure the debt, an equitable 
mortgage is at once created, and it is so even though the deeds are dope-shed for 
the express purpose of having a legal mortgage prepared. And the law would 
appear to be the same when title-deeds are deposited under an oral agreement 
to cover present and future advances. As each advance is made, it becomes a 
charge upon the land comprised in the title-deed, from the force of the prior 
oral agreement that it shall be so. (3) In all such cases, the question whether 
the memorandum accompanying the deposit is or is not registered is immafceiial, 
for it is admissible as a piece of evidence, as a record of certain facts, as the 
proposal to raor gage <5 ) or the fact of the deposit, l 6 ) or other collateral facts 
not intended to be the embodiments in writing of the transaction. W Where 
the writing, however, contains any part of the contract, and is thrown out for 
want cf registration, its terms then cannot be otherwise proved.! 8 ) Again, 
since the Registration Act refers only to instruments and not to transactions , its 
effect is that while neither writing nor registration is obligatory to create an 
equitable mor gage, registration becomes a matter of legal obligation, if it is created 
by an instrument embodying the contract. ! y ) But a memorandum given atter 
the eauitab'e mortgage was complete could not be said to embody the contract* 
Thus, wheie the debtor having deposited certain title-deeds with the creditor as 
security for the repayment of a sum of money lent him by the creditor at the 
time the deposit was made, and on the evening, by way of furiher security, he 
executed a promissory note and endorsed thereon the following memorandum: 
“For the repayment of the loan of Rs. 1,200 and t*he interest due thereon of 
the written note of hand, I hereby deposit with the creditor, as a cola*eral 
security by way of equitable moitgage, title-deeds of my property,” the Court 
held the writing to be accessory to the contract of which registration was not 
compulsory.! 10 ) A letter leciting a fact ex post facto does not become the 
repository of the contract so as to exclude extraneous evidence. C 11 ) 

1335. It is unnecessary to note that since the Indian Registration Act 
applies both to the Presidency and other exempted towns mentioned in the 
section, as well as to the moiussil, the foregoing observations apply equally to 


fit J V'ndas v. Framji, 7 B H.G.R., 45; 41 (46). 

Jailhii v. Haji Abdul, I.L.R., 10 Bom., 631 (8) S. 92, Indian Evidence Act (X of 1872) ; 

(644). Saw v, Fost/r, LR,, 5 H L., 321 (341); 

(2) Dayalv. Jivraj , IL.R., 1 Bom., 237 ; J mthav. Haji A du } , I.L.R., 30 Bom , 634 

explained ter Farran. J , in Jaitha v. Haji (645); Cf maxun u ex pressio faat cessare 

Abdul. l.LR, 10 B m , 634 <644). ta Hum (what is expressed, makes what is 

(3i Jivnndas v. P>nn>ji, 7 B.H O.R , 45 silent to cease). 

K*dar»nih v Shamlal, 11 B.L.R , 405 ; Ex {9) 0/. Bowen, L J , in Wo th Central 

pare Lang' ton, 17 Ves.. 22”; Ex part' Wh>t Wagon Co v, Manchester , do.. Bp. Co., 35 
bead,. 19 Vts,, 209 \ Ex parte Kensington; Oh D.. 391. It should be noted that, w) lie 
V & B., 79; fo' lowed in Jaitha v. Haji, the Indian Registration Act relttes to inslru- 

About LL.R., ^0 Ban , 634 (644). ments the present Act deals with transfers, 

(4 No>th Certral Woqon Co. v Manchester, at d has thus a wider scope ; but ro» tra in 

Sc., Bit. Co.. 35 Ch. D:\ 1 9 1 O A., 33 App. Somu v R wgammal, 7 H M. (3 R . 13. 

Cae., 654 ; Ntwlove v. Shrewsbury, 21 Q B. n0 Kdar^atk v. Shomtal, 31 B. L R ; 

D.,41, " 405 ; followed in Oo Noung v. Moung Htton, 

/(d) Agra Bank v. Barry , L.R,, 7 H.L., l.LR.. 13 Cal., 322. 

135 . , (11 ) Oo Noung v. Mnung Htmn, LL.R., 

(6> Fed rv>ath v. 405, 33 Cal., 822; Chamaubu v. Multanchand * 

(7) Newlove v. Shrewsbury, 23 Q.B.D., I1L.R., 20 562. «. • -■'* tw. 
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both, But since in the miexempted area a mortgage affecting immoveable pro- 
perty can only be made in the manner laid down in this section, it follows that 
an equitable mortgage of immoveable property must be registered. But since 
the section does not affect moveable property, there is no legal impediment to 
the making of such mortgages without a registered instrument. 

Toe memorandum accompanying the deposit may be so worded as to be in 
itself a promissory note so as to be negotiable in spite of the collateral security 
afforded by the 'deposit of deeds. Thus, where an instrument signed and 
betring an one-anna stamp was in the following terms: — ‘On deposit of title- 
deeds named herein below for value received by me I promise to pay three 
months after date Bs. 160 to A B or order," the instrument was so construed, 
it being held that all the elements of a promissory note being present in the 
document its operation could not be restrained by the collateral security of the 
deeds, l 1 ! 


1886. The law of India, speaking broadly, knows nothing of the 
distinction between legal and equitable property in the sense 
Priority. j Q w hich that was understood when equity was administered 

by the Court of Chancery in England. Consequently, a claim for priority by a 
Subsequent legal mortgagee over a prior equitable mortgagee could only be 
sustained under section 48 of the Indian Registration Act. Now since such a 
mortgage is not a mere “oral agreement" within the meaning of that section, 
it follows that the holder of a registered mortgage has no priority over 
an equitable mortgagee ( 2 by virtue of that section. Since a mortgage by deposit 
is in fact a completed transfer and hog merely “a declaration or agreement" within 
the meaning of that section, Ob a purchaser of the estate is subject to an equit- 
able mortgage, if he had notice of it. If the first purchaser takes without notice, 
subsequent purchasers from him will take free from the incumbrance even 
though they may have had notice of it. “The bona fide purchaser of an estate 
for valuable consideration purges away the equity from the estate in the hands 
of all persons who may derive title under it, with the exception of the original 
pirty whose conscience stands bound by the meditated fraud. If the estate 
benom^s re-vested in him, the original equity will attach to it in his hands."^) 
(§§ 768, 769,) 


1387. Equitable Mortgagee’s Remedy.—' The Act is silent as to 
the relief afforded to an equitable mortgagee. In England the remedy of an 
equitable mortgagee, where there is no memorandum to execute a legal mort- 
gage, is foreclosure^ 5 ) and where there is a memorandum, either , sale or 
foreclosure may be a^ked ford 6 ) It seems that in India such mortgages were 
before the Act dealt with 1 ke s’mple mortgages.! 7 ) And so in a Calcutta case 
it was observed that, “according to the practice of the Court, the appropriate 


(1> Ramnch^ndray. Sod/aa, T.L.R., 17 Mad. 
85 ; Whe v„ Chat lion, 4 Ad. & E., 79Q. 

(2) Webb v Ma pliers m I L.R., 31 Gal., 57 
(72> P C ; followed in Gokul Dass v. E ) stem 
Mortgage Co., I L R 33 0*1. 410 {421, 422). 

(3) See G< gg in v. Pcg^se KL.R., 31 Oil., 
358 ; followe i in 0< kul Bass (Rajal v East- 
ern Mortgage and Agency .Co., I.L.R 33 Gal. 
4 10 (422>: Semhle ia Matter v. Maaho Da$ t I. 
L.R., 19AU ,76P.C. 
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remedy in such a mortgage-suit is a decree for sale.”! 1 * The Madras Court 
holds the same view,* 2 ) In Bombay, however, following the English practice, a 
decree for either sale or foreclosure is alio wed. (3) But Parsons, J. t in deliver- 
ing judgment observed, that he was deciding the point irrespective of this Act, 
which had not been then extended to that Presidency.! 4 ) In England the 
mortgagee is allowed the stipulated rate of interest on the loan and advances, 
and in the absence of any stipulation as to interest, it is allowed at 4 per 
cent. Exoenses and costs properly incurred as for beeping alive the policy 
of the debtor!®) by the mortgagee are treated as being in the nature of further 
advances to which they were added. No interest will, however, be allowed if 
the payment was delayed owing to the conduct of the mortgage,! 7 ) Since the 
equitable mortgagee is not entitled to possession, it follows that be is not 
entitled to take the rents and profits prior to the date of the foreclosure or 
sale, 18 ) but if he recovers them from the mortgagor’s tenants after notice to them 
that they were claimed as equitable mortgagee, he cannot be compelled to 
refund them to the tenants.* 9 ) Moreover, should the equitable mortgagee by any 
chance obtain lawful possession, then he would be entitled to realize rents and 
profits from the date of his possession.* 10 ) In other respects his rights and 
liabilities would, it seems, be those of a mortgagee in possession.! 11 ) 

1838. Mortgagor’s Eights.— Where there has been an equitable 
deposit of deeds to secure repayment of a loan, an action of detinue cannot be 
maintained therefor prior to repayment. The remedy is by a suit for redemp- 
tion, or by a summary application for the deeds on the terms of substituting for 
the security a sum of money equal to the amount secured with a proper margin. 
In cases of legal or equitable mortgage, a tender properly made and improperly 
rejected is not equivalent to payment.! 12 ) But a deposit made under section 83 
will discharge the security whether it is a legal or an equitable mortgage.!^) 

1889. Other Kinds of Equitable Mortgages.— Under the English 
law, equitable mortgages are of three kinds. Of these those made by deposit of 
title-deeds have been already dealt with. There remain then two other kinds 
of mortgages, which, according to the English law, also create equitable rights. 
These are — 

(1) Written agreements to execute legal mortgages, or the other two kinds 
of equitable mortgages.* 14 ) 

(2) A mortgage of property, the legal interest in which is outstanding, either 
in a prior incumbrancer, when it is a mortgage of an equity of redemption, or 
in a trustee for the mortgagor. These mortgages may be either of realty or 
personalty, and are subject to the same rules. 



(9) Finck v. Tranter , [1905] 1 K.B., 427 
(429). 

(10) Bigncld , Ex parte, 4 Deac. & C-, 259; 
Re Gordon » 61 L.T., 299 ; Williams , Ex parte, 

13 W.R., 564. 

(11) Ss. 72, 76, post, 

(12) Bank of Nw South Wales v. O'Connor, 

14 App. Gas., 273; As to tender generally see 
8. 60 comm,. po4. 

(13* Cf, Bank of New South Wales v. 
O’Connor , 14 App. Gas., 273. 

(14) Such mortgages were recognized in Po- 
gasev. The Bank of Bengal, 3 Gal., 

174 ; Bengal Banking Corporation v. Mao* 
kertich, I. L.R., IQ Cal., 315 (322). 
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Noting v- Mating , I.L.R., 18 Cal., 322. 
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269; Kushalv . Punam chard, I.L.R., 22 Bom,, 
164 (167); Par butty v, Bholanath , Pulton, 368. 

(4) Manekji v, Bustomji, I.L.R., 14 Bom., 
269. 

(5) Ashton v. Dalton f I.L.R., 2 Gal., 565 ; 
Kerr’s Polity, L.R., 8 Eq,, 331. 

(6) Hodgsonv I$Qdgson t 2 Keen, 704. 

(7| Price v p«c^T§L.J. Ch., 13; Them - 
tmv. Court f 3 DeG. M. & G.,'293 (301). 

(8) Ex parte Bignold, 4 L J. Bank, 58, 
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1840, Mortgage of Movables. — Neither this nor the Indian Contract 
Act makes provision for the mortgage of movables, as distinguished from 
the pledge in which possession of the subject of security is transferred as 
a part of the transaction. But mortgages of movables have been recognized 
from very early times in this country, and it is apprehended that such 
transactions are still valid, though they may be unaccompanied by posses- 
sion. (0 A mortgage of future crops is valid, provided the mortgagor has a 
potential interest in that out of which the property may arise. A person who 
has an interest present or potential in land may mortgage all the fruit which 
may grow upon it hereafter, (’^ So a grant of the next year's wool of a man's 
sheep is valid, because he has a potential property in such wool,! 8 ) but a mortgage 
of the wool by all the sheep which a man ever shall have is void. W And so an 
assignment of a man’s stock-in-trade would only pass the property existing at 
the time of assignment but not his after-acquired property, even though the deed 
may purport to convey also the latter J 5 * An assignment so made is not, however, 
altogether so far ineffectual, for if it is made for valuable consideration and if the 
property assigned be capable of identification, the transferor would be bound in 
equity to make good bis contract.* 0 ) And since equity treats as done what is 
agreed to be done, whenever the property equitably assigned comes into existence, 
ownership therein passes by force of the contract to the transferee, who there- 
after holds it as trustee for the intended assignee.! 7 ) But such a mortgage is 
merely in the nature of an agreement to mortgage hereafter, when the property 
comes into existence, and therefore no lien can be declared upon the property by 
anticipation before it comes into existence. Such transactions are, however, 
neither within the scope of this nor the Indian Contract Act (°) and there is no 
other statutory provision to govern them corresponding to the Bills of Sale Acts 
in England.! 9 ) According to the English law such a mortgage may be effected 
without writing, and its registration is in no way compulsory.! 10 ) 

Mights and Liabilities of Mortgagor , 

60- At any time, after the principal money has become 
Rights of mortgagor payable, the mortgagor has a right on payment 
to redeem. or tender, at a proper time and place, of the 

mortgage-money, to require the mortgagee, (a) to deliver the 

(1) Dmnod'ir v. Atmaram t 8 Bom. L. R., (7) Lan g ton y, Horton, 1 Hare, 549 ; Hoi- 

344 ; Shrish Chandra v. Mungri , 9 C. W.N., royd v, Marshall, H.L.O., 191 ; Brown v, 
14, Bateman, I.L.R., 2 C.R., 272 ; Blake v. Iz~ 

(2) Grantham v. Howley , Hob., 132 ; Fetch ard } 16 W.R. (Eng.), 108 ; Clements y. Math - 
y. Tutin , 15 M. & W., 110; Clements v. ews, 11Q.BD.,808; Tailby v. Official Be - 
Mathews, 11 Q,B D., 808 ; Will. P.P, (15fch ceimr , L..R, 13 App. Gas., 523. 

Ed.), 91. (8) Mfari Lai v. Mozar Bcssein , I. E. R, f 

{3) Fer Pollocks, C.B.. 15 M. & W., 116, 13 Cal., 262; Kera Roose v. Bro ks, 8 M. I, 

f4) Will. P.P, (lSfch Ed.), 91, citing Com. A., 339 ; Baldeo Parshad v. A B. Miller, L 

Big., tit. Grant (DK B.R., 3l Cab, 667 (676) ; Jadmji v. Jetha 

(5) Ccllyer v. Isaacs, 19 Oh. B„ 842; Shamji , I. L. R , 4 Rem., 333; Vtlji v. 

Joseph v. Lyons , 15 Q.B.D., 280; Hallas Bharmal, I.L.R., 21 Rom,, 287; Siva v, 

V* Robinson, ib , 288. Btshen Das, 2 C.P.L.R , 193 ; Baghuna'h v* 

(6) Bolroydv . Marshall , 10 H L.C., 191 ; Moti, 10 C.P.L.R . 87 ; Palaniappiy Laksh - 

Brawn v. Bateman , L.R., 2G.P., 272; Blake mana , I L R , 16 Mad., 429 (434i ; Nanhaji 
v. Imrd , 16 W. B. (Eng,), 108 ; Clements v. Chimna , 7 N. L. R„ 72; Naraduqula v. 
v. Mathews, 11 q. B. D., 808; Joseph v. Rottaya 2i M.L.J., 413 (414) ; 9 I.O. 255. 
Lyons, 15 Q. B, D.. 2F0 ; Collytr v. Isaacs , (9; Flory y, Denny . 7 Ex , 581, ’ *’ 

19 Ch. IX, 342; Be Clarke, 35 Ob. B», 109 ; (10) Raker Prasad v. Chandan , I.L.R., 10 

36 Ch D.. 348; Tmlby v. Official Receiver, All. 20, 
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mortgage-deed, if any, to the mortgagor, (b) where the mortgagee 
is in possession of the mortgaged property, to deliver possession 
thereof to the mortgagor, and (c) at the cost of the mortgagor 
•either to re-transfer the mortgaged property to him, or to such 
third person as he may direct, or to execute and (where the mort- 
gage has been effected by a registered instrument) to have regis- 
tered an acknowledgment in writing that any right in derogation 
of his interest transferred to the mortgagee has been extinguished: 

Provided that the right conferred by this section has not been 
•extinguished by act of the parties or by ofder of a Court. 

The right conferred by this section is called a right to 
redeem, and a suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid 
any provision to the effect that, if the time fixed for payment of 
the principal money has been allowed to pass or no such time has 
been fixed, the mortgagee shall be entitled to reasonable notice 
before payment or tender of such money. 

Nothing in this section shall entitle :a person interested in 
.a share only of the mortgaged property to redeem his own share 
only, on payment of a proportionate part of the amount remaining 
Redemption of por- due on the mortgage, except where a mortgagee, 
tion of mortgaged or, if there are more mortgagees than one, all 
proper y. such mortgagees, has or have acquired, in whole 

•or in part, the share of mortgagor. y | 


1341. Analogous Law. — This section must ha read with section 83, 
post, which enables a mortgagor to deposit the amount due in Court* The 
mortgagor's rights are dealt with in sections 60 to 64, and his liabilities ia 
sections 65 and 66, the corresponding rights and liabilities of the mortgagee 
being dealt with in the following sections, The marginal note f 1 ) appended to 
the corresponding section 59 in the Bill justifies it on the strength of the 
antecedent authorities. 


1842. The right of the mortgagor to redeem is whsit is known in the Eng- 
lish law as “ equity of redemption * — a term which pre* supposes the distinction 
between the legal and an equitable estate observed in the English law, and of 
which the Act does well to sail clear. In the Civil Law the debtor was allowed 


(1) (Against para, 1.)— Bill III, s, 23, 
.yZamini v. Ramlochan , 5 B. L. R., 450 ; 
Chandra Kumar v. Jmar Chandra , 6 B 
L. B., 561; Nallana v. Palani , 2 M. H. 0. 
R., 420; Samathal v» Mathoosri , 7 M H. 
O. R.. 395 ; in Central Provinces, G .kuldas 
v. Kriparam, 13 B. L. R., 205, P. C. ; Asgal 
Singh v. Sheodursim, (1868) 3 Agra, 20 ; 
Sahharam v. Viihu , 2 Bom*, 237 (2nd Ed., 
$25}; no redemD&ion before expiration; of 
period named. Redemption after fixed time 
lias expired; Shankar Bhai Kaisibhai, 


9 B. H. 0. R., 69, Bae PaUabhiramier v, 
Venoote, 7 B. L. R., 136, P, 0. (Para. 2). 
Ranu v. Ramabai , 6 B H. C. R. (A. C.), 
265; Qanesh Kooer v. Beedar, (1873) N. W. t 
128 [citation in the original incorrect], 
(Para. 3) Malitab v. La'll (1867). 

2 Agra, 88 ; Bwrno v. Ben^de, 20 W. R. f 
301 ; Imam AH v. Oograh Singh, 22 W, R,, 
262 ; Kesree v, Roshim Lat, (1870) 2 N. W, 
P. H. C. R., 4 ; Soligram v* Rama Ra% 
P H C. R , 92 ; Naiho v. . 
Ameerchand, 15 B,L.R« » 303. ... , j 
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(3) Rose Animal v. Rojamthnam , I. L. R., 
23 Mad., 33; Mai quis of Northampton v. 8alt % , 
A. 0., 1; Secy, of State jor Indian 
British Empire Ass . Go*, 67 L.T., 484, 


to redeem the estate on payment of his debt at any time before the sentence 
passed* and this right he exercised in spite of a covenant to the contrary expressly 
made in the deed. The Civil Law always looked at the substance of the trans- 
action, and argued that since by mortgage the property is conveyed by way of 
security for the loan, the creditor was not entitled to the property, if the debtor 
could otherwise pay off his debt. 


1 348. But this view was foreign to the English common law which rigidly 
enforced the covenant for forfeiture on breach of the condition. Following, . 
however, the principles of the Civil Law, the Court of Equity readily recognized 
the severity of literally enforcing mortgage-contracts. But while the debtors 
had the power to strike at the rigour of the law, the Courts of Equity in Eng- 
land possessed no such powers. On the other hand, they professed to follow the 
law whilst mitigating its evils, and so in England, while holding that on breach 
of the condition the mortgagee had the legal estate, still as it was un- 
reasonable that he should retain for his own benefit what was intended as a 
mere security, they allowed the mortgagor to redeem on payment of the- 
mortgage- money and costs, notwithstanding the forfeiture at law. And this 
right which was the creature of equity and the object of its solicitude came to 
be designated the equity of redemption. Indeed, to the judges of common law, 
it was an innovation which they struggled hard to oppose, but the Courts of 
Equity justified its intervention on the ground that the clause as to forfeiture 
was in the nature of a penalty which should be relieved against.® 


1344. Principle. — The enactment of this section underlies an equity 
long recognized as a most valued privilege of the mortgagor, viz. t his equity 
of redemption. As such, it is subject to certain restrictions to which the- 
section here enacted makes no reference. On the other hand, its terms are 
somewhat too general to admit of too literal a construction. For which 
doubtless its operation cannot be altogether excluded by contract, it is no 
authority to the mortgagor to redeem his mortgage irrespective of all his 
contracts and covenants, some of which the rule recognizes while the rest 
it condemns. Ail “ acts of the parties ” have, therefore, not the effect of 
defeating redemption which may, for instance, be enforced if those acts have 
the effect of clogging it by unnecessary and unfair restrictions and penalties. 
On the other hand, the right is such as might be relinquished by a fair 
compromise or contract. It is, of course, necessarily subject to an 
order of a Court, ” which implies that it may be lost subject to the procedure 
hereafter provided. This section defines the mortgagor's right to redeem 
(§1342), which, as the term implies, is in every respect his right which he 
may enforce and not his disability which he may be compelled to discharge.® 
The provisions of this section are not, like those of section 54, subject to 
a contract to the contrary. They will, therefore, enable a mortgagor to 
avoid oppressive and usurious agreements into which he may have been 
forced to enter. The mortgagee cannot now fetter the mortgagor's equity 
of redemption by unreasonable or impossible conditions. The object of 
a mortgage being to secure repayment of the amount secured thereby, 
law regards conditions other than those essential to ensure its payment 
as inequitable and therefore void.® Thus ** equity does not, except under 
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peculiar circumstances, recognize agreements to confine the rights of redemp- 
tion to any given period, as the life of the mortgagor ; or to any specified 
class of persons, as to the mortgagor alone, or the heirs of his body.Ul In the 
one case, the right will be opened to the extent allowed by the Statute of Limita- 
tions, and, in the other, it will be given to the persons in whom it might 
ordinarily become vested* In the case first cited, < 2 > it is laid down as a general 
rule, by Lord Nottingham on the principle of ‘ once a mortgage and always a 
mortgage,’ (3) that the security could not 4 be extinguished by any covenant or 
' agreement at the time of making the contract. The rule, as explained by Lord 

Hardwieke W is, that an attempt to fetter the equity of redemption will not 
avail either by original agreement in the mortgage-deed, or by a separate deed, 
where there is a design to wrest the estate fraudulently out of the hands of the 
mortgagor.” (5) 

1345. The proviso to the section qualifies the right of the mortgagor to 
redeem only a portion of the mortgaged property. A mortgage is in law indivi- 
sible, and the rule is based upon the principle that, if it is allowed to ha redeem- 
ed in parts, the mortgagee may suffer in the great depreciation resulting in the 
value of his property, owing to the destruction of its compactness. But where 
the mortgagee has himself acquired a portion of the property, his security cannot 
be impaired, if each mortgagor is allowed to redeem his own share only. 

It was the settled law under the Regulations that the mortgagor could not 
redeem before the mortgagee was entitled to foreclose, and that therefore a suit 
% for redemption could not be brought before the time fixed by the mortgage for 

the payment of the morbgage-money.( 6 > This rule, common to both the English 
as well as the Hindu law,W was the natural evolution of the doctrine of reci- 
procity as applied to mortgages. As Lord Kingsdown remarked, “ where a 
mortgage is subject by law to be foreclosed, the title to foreclose is in the nature of 
a limit to the title to redeem, ”(8)' or as Westropp, C.J., observed : "The general 
principle as to redemption and foreclosure is that, in the absence of any stipula- 
tion, express or implied, to the contrary, the right to redeem and the right to 
foreclose must be regarded as co-exfcensive.”( 9 ) In the English law the mort- 
gagor cannot redeem before the day fixed for payment of the mortgage-money, 
even on payment of the full amount of principal and interest up to that day. ( 10 1 
The date for payment is not merely a restriction on the mortgagee’s right but a 
substantive agreement as to the time of payment by which both parties are 
bound, U 1 ) unless the period fixed is so excessive as virtually to amount to a clog 


P (l) Neiocomb v. Bonham, 1 Yes., 8; Spur- Kumar v. Iswar Chandra, 14 W. R., 455; 

■geon v. Collier, 1 Edeo. 55. Surjan v. Imambandi, 12 W. R-» 527 ; Situ 

(2) Neiocomb v. Bonham * 1 Ves. t 8 ; Trim- v. Vasudev, 11 B. H. G. R., 288; Sreemunt 

bakv. Sakharam , I.L.R., 16 Bom., 599. v. Krisknanath, 25 W» R., 10; Kishory Mo- 

(3) Which means that an esfeate could not hun v. Ganga Baku, 23 Gal., 228, P.0, 

at one time be a mortgage and at .another (7) Brihaspati (I Cole. Dig.), ov, cxviii ; 
time cease to be so bp * one and the same deed . Anrood v, Dummer , Mor. Dig. -{N. S.), 259 ; 

Bapujiv* Senavaraji , I. L. R,, 2 Bom., 231 cited per Westropp, in Sakharam v. 

(243). 7ithu % 2 225 (230). 

(4) Mellor v. Lees, 2 Atk., 495. (8) Prannath v. Mookea Begum , 7 M.I.A., 

, (5) Fisher (6th Ed.), §§ 1395, 1396. 323 (335). 

* (61 Sakharam v. Vithu, 2 B.H.C.R., 232 (9) Vadjuv, Vadju, I.L.R.,5 Bom., 22 (24). 

(2nd Ed., 225); Mm Peary v. Shiva, 1 Agra, (10) Brovin v. Cole, 14 Sim., 427; Burrougb 
91 ; Vadju v. Vadju , I. D. R., 5 Bom., 22; v. Cranston , 2 Ir. Eq. R.* 203. 

Jjoff A li v. Gvjraj, 11 W. R., 408; Chandra (II) Day v. Day , Sl.Beay** 270. 
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6 All., 399. 
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on redemption.® The Court may also allow redemption before the determina- 
tion of the period, if it be uncertain.® 

A usufructuary mortgage, as such, may ba redeemed at any time, since 
its nature admits of no day being fixed for payment. The Welsh mortgage* 
{§§ 1144, 1250) may be also similarly redeemed.® 

The right to redeem may be forfeited by covenants subsequently made,, 
unless they offend against the principles to be presently discussed. 


1846. Meaning of Words, — 11 Has become payable : ” means recover- 
able ; that is, at any time after the mortgagor is entitled to pay the principal; 
money But it would be probably more correct to say that the phrase means 
the time at which payment by the mortgagor becomes obligatory, that is, not 
only the time when he may pay but when he must pay.® As to when the sum 
becomes legally recoverable, the question will, it is conceived, have to be still 
decided in each case, as it had to be before the Act.® The mortgagor here 
includes ail persons such as his heirs and assignees who are entitled to redeem 
under section 91. ** At a proper time and place : ” This has nowhere been 

defined or described in the Act. But there can be no doubt that the term is 
used in the same sense as in the English law. Proper time there means at any 
time of the day, if the hour is not fixed, otherwise at or about that hour.® If 
the tender so made is refused, it need not be tendered again before the last 
instant of the day.® Mere words in the form of a protest which may accom- 
pany a tender will not defeat it when they can reasonably be regarded as idle 
words. But the payment into Court of the mortgage-money accompanied by a 
petition disputing the mortgagee's title to foreclose and expressing an intention 
amounting to a notice to sue the mortgagee to recover back the very money 
tendered is not a valid tender.® The mortgagee is bound to accept a tender by 
one or more of several mortgagors, and it need not be made conjointly by the* 
whole of the mortgagors, or in their behalf and with their consent/ 10 ) 2%e 
place of payment means the place appointed for payment, and where no such 
place is agreed upon, a personal tender is generally necessary. ( u ) Money may also 
be tendered in any usual place though the place be not named in the deed. ** In 
the case of money charged on land, the place of contract, and the residence of the 
parties, will be the place for payment. , * But the tenor of the whole instrument 
will be considered, and where the deed actually fixed Lincoln’s Inn Hall as 
the place for payment of money charged on land in Ireland, the House of Lords 
disregarded the reservation and held that the owner of the money was not entitled’ 
to have it sent to England free of charges and exchange.*^ 12 ) Where the time- 
for payment falls on a holiday, the mortgagor may deposit the amount in Court 
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on the next open day.M ^ Mortgage-mo?iey ” means the whole of the principal 
and interest, * > Cases ^ in which the mortgage-deed stipulates that the 
mortgagor shall be entitled to redeem on paying the principal money only 

appears to have been here overlooked. As to what constitutes legal tender, see 
below. 

A cJenowledgment in writing This may bs done either on a separate paper 
* T I8 J? suai > b 7 makin S an indorsement to that effect on the back of the 
eed. The requirement of registration where the mortgage is registered was 
introduced by the Law Commissioners. 

Reasonable notice:” A provision for such a notice is only valid in the 
two specified cases, viz., (a) where the mortgagor does not pay on the due date; 

where no time is definitely fixed for repayment. In England in such cases 
six months’ notice is required. Here, however, a shorter notice would do in 
certain cases. 

Redeem , Redemption :” These words are borrowed from the English law 
To redeem means to repurchase, and the ‘ £ right of redemption” formerly meant 
the right of the mortgagor to buy back the estate which on default was said to 
belong to the mortgagee. Before ths recognition of equitable rights in the 
Common Law Courts, effected by the Judicature Act, 1873, the estate of the 
mortgagee became absolute and irredeemable at common law upon the non- 
was subject in Courts of Equity to a right called the equity of 
redemption which arose upon the consideration that the real object of the 
transaction was the creation of a security for the debt. This equity is now 
recognised and administered in England, by the Queen’s Bench Division of the 
High Court. 

, , Nothing in this section , do . is based upon the doctrine regarding the 

indivisibility of a mortgage. 


1347. When a Mortgagor may redeem.-~This section lays down 
Covenant for * n general fcet ms the rights of a mortgagor to redeem “ at 
Notice. an y time after the principal money has become payable.** 

, Si This 3 of course, assumes that the right is subject to the rule 

or limitation, and ^ at any time” must therefore be qualified to mean “at any 
time ” before his right to redeem becomes extinguished by the law of limitation. 
The next question, one of great importance, and in regard to which there has 
existed considerable diversity of opinion, is as to when the mortgage- 
money may be said to become payable, so as to create in the mortgagor a 
right to redeem his property. The time when the principal money has 
become payable naturally points to the time when the payment is not only 
optional to but is obligatory on the mortgagor. It is the time when the 
mortgagor must pay and after which if he does not pay, he may be sued 
for payment.* 1 2 * 4 ) This still leaves the question whether before the time so 
fixed the mortgagor is at liberty to redeem the mortgage. In other words, 


(1) Dabee Bawoot v. Heeramun. 8 W.R., 
223. 

(2) S. 58 (a); Boodha Singh v. Ktehen 
Chunder , 3 W.R. (Mrs. App.}, 4 ; Hewanchal 
Singh v, Jawahir Singh, I. L. R„ 16 Cal., 
307, P.C. 

<3/ See Report, dated 15th November 

79, p. 32. 


(4) Cf Per Lindley, M. R., in De Braam 
v. Foid [1900] 1 Oh.. 142 ; Busaini Begum 
v, Collector of Cawnpur , 4 A. L. J. R., 381 
(385) ; Husaini Khanam v. Husain Khan, I, 
L.R , 29 Ail., 471 ; o. A- Bakhtawar Begum 
v. Husaini Khanum. I.L.R., 36 All., 195, P.G.; 
Chengiah v. Ptchayya, 17 M.L.J.R., 177. 
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does the appointment of a day for payment preclude the mortgagor from paying 
off the mortgage, as it undoubtedly precludes the mortgagee from foreclosing 
it. On this point it was at one time held that the mortgagor was free to dis- 
charge the mortgage-debt at any time, unless the terms of she deed clearly forbid 
if;. Cl) But considerable doubt has been cast on this view by a decision of the 
Privy Council who said that 1 ordinarily, and in the absence of a special con- 
dition entitling the mortgagor to redeem, during the term for which the mortgage 
is created, the right of redemption can only arise on the expiration of the 
specified period.^ But there is nothing in law to prevent the parties from 
making a provision that the mortgagor may discharge the debt within the 
specified period and take back the property.”® In this case the mortgagor 
had promised to repay the loan in nine years ” and which their Lordships 
conceded was an ambiguous expression which they did not profess to 
interpret, .but proceeded to throw out the plaintiff’s suit on the ground of limita- 
tion, adding that the plaintiff’s right to possession was barred by bis own 
statement of fact, thus rendering their statement of the law as an 'obiter die - 
iwmS ) The Allahabad Court had no doubt decided the question holding that 
the use of expressions such as money shall be repaid “within a certain time ” was 
no means indicative of a covenant entitling the mortgagor to redeem before 
expiration of that time. And all that the Privy Council did say about their 
view is, that if the matter had depended upon the construction of the contract 
much might be said in support of the High Court’s conclusions. ” Moreover, 
if their Lordships’ dictum be read in connection with the facts of the case, the 
inclination of their mind was certainly in favour of the view that where pay- 
ment is promised in or within ” a time fixed, the mortgagee can no more 


There can be no doubt that if the parties expressly stipulate 
the date named in the bond, redemption shall not take place, 
?or cannot either pay up or sue to redeem his property before 
. ^his is so, even though the mortgagor tender 

ring the whole intervening period. (6) Covenants postponing the 
lemption are supported on the ground that they are advantageous 

'<rish.net v. Madkava, 17 M. L. I.L.R., 36 All., 195 (199, 200), P.G. 

t>„ tt . . (4) Pumdchandra v. Peary Mohan, I.L.R. 

V ‘ Susatm 39 Cal., 828 (833). * 
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to both the mortgagor and the mortgagee. For in such an arrangement, while 
the mortgagor is free from the expense and trouble of seeking fresh creditors* 
the mortgagee is sure of his investment for a fixed period. In cases, however, 
where there is no stipulation against redemption before a certain period, but 
only a date is named for repayment, it has been held in some cases that the 
term fixed for payment of a debt should be presumed to be a protection only for 
the debtor till a contrary intention is shown, in the absence of which the mort- 
gagor may redeem at any time before or at the end of the term J O Thus where 
the mortgage-d8ed stated : — “ We shall pay the principal money in 15 years ” 
(asl zar-i-rahan arsa pandrah baras men ada karenge] ).** it was held by 
Mahmud, J., that the term being fixed for the convenience of the debtor, could 
not be insisted upon by the mortgagee. This view is supported by the authority 
of Pothier who says : “ It remains to observe, concerning the effect of a term, 

that being presumed to be inserted in favour of the debtor, the debtor may very 
well defend himself from payment before the expiration of the term, but the 
creditor cannot refuse receiving it if the debtor is willing to pay, at least unless 
it appears from the circumstances that the tsrm was appointed in favour of the 
creditor, who is the holder, as well as of the debtor.”^ This view of law is in 
accord with that taken by the Madras High Court, but is opposed to that of 
the High Courts of Calcutta and Bombay, < 5 ) and other cases of the Allaha- 
bad High Court. In fact the decisions of the Calcutta, Allahabad and Madras 
Courts are by no means consistent, for in a later Allahabad case where in a usu- 
fructuary mortgage of agricultural land it was stipulated that the mortgage might 
be redeemed by the payment of a certain sum in the Jethoi any year, it was held 
that having regard to the agricultural conditions of the country the time of pay- 
ment was of the essence of the contract, and that the mortgagor would not be 
entitled to redeem in any other month J 7 ! And so in another case, the same Court 
observed : “Ordinarily a mortgagor cannot, before the time limited for payment 
to the mortgagee expires, take proceedings to redeem. The reason for this is, 
that it was the agreement of the parties that the mortgage should, during the 
intervening time, remain as security for the money advanced, and therefore it is 
not competent for either party to disturb that relation." 18) And so in another 
case decided in Madras, it was held that having regard to sections 60 and 62 of 
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Ibis Acts, lbs Legislature appears to have adopted the principle that in the 
absence of a stipulation to the contrary, the presumption is that the right to 
redeem and the right to foreclose arise at the same time, and that when a date 
is faxed for payment of the mortgage- debt and the mortgagee cannot foreclose 
earlier, the mortgagor also cannot redeem before the appointed cime.B) As a 
general principle this was conceded by a Bench of the Calcutta High Court* 
but in its application it came to a different conclusion. In that case the mort- 
gagor had promised to repay the loan within one year ** and the Court held it- 
to favour redemption at any time (2) & view which found support in a decision 
of the Madras High Court, 13) though another learned Judge of the same Court 
was inclined the other way W and be too was able to rely upon another decision 
of the same High Court; (5) and, as has been observed before, there are other 
eases^ and Courts to favour this view.^) The contrary view taken in the Central 
Provinces, fad that the mortgagor may redeem at any time despite the creation 
of a term, is m conflict with its earlier decisions.® Where, however, the 
mortgage-deed prescribes no time for repayment, it may be foreclosed or redeemed 
at any tune after the date of the deed,! 9 ) 


1849. In Bombay, in cases governed, by the Dekkhan Agriculturists’ 
Dekkhan Relief Act < 10 > redemption is expressly permitted despite the 

Act# creation of a term,fx ) provided it is in substance a mortgage# 

by whatever other name it may be called,— whether a lease 
tor 199 years only redeemable after expiry of the said period,” U'4 or “a 
mortgage-deed with possession regarding land.” (13) 

1350. Again, redemption at the mortgagor’s option is not possible where 
Where redemp- the mortgage-money ” eannot be ascertained, as where it is 
Hon Is impossible. an annuity, of an indemnity to a lessor against the breach of 
, . . khe covenants in a lease, or is a certain sum payable during 

an uncertain period. As Lord Oran worth, L.O., said : “ When a mortgage is made 
to secure an annuity for the life of another, or to indemnify against contingent 
charges, or for any other object not capable of immediate pecuniary valuation 
re emp ion is impossible , a security can only be redeemed where the party 
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redeeming is able fee do the thing intended to be secured ; and where the thing 
secured is the payment of an annual or a monthly sum during an uncertain 
period, no one can say how long the payment may continue, and it is therefore 
impossible for the party who has given the security to redeem it by an immediate 
payment of a fixed sum.”!*) But his Lordship, nevertheless, permitted redemp- 
tion calculating the maximum liability of the mortgagor under any circumstances 
as the sum payable by him, 

1851. The conflict of views has originated in the interpretations placed 
Meaning of oa ttie language of the section which confers on the mort- 

“Payable,” ga,gor the right to redeem “ at any time after the principal 

money has become payable,” and apart from other considera- 
tions, the question is then narrowed down to this : when is the principal money 
payable? If reference to the Select Committee’s report be permissible (§ 9) it 
would seem that the clause was drafted to stereotype the previous law, which! 
allowed no redemption before expiration of the period named, and to whicir 
reference is made in their marginal note appended to the section.! 1 2 ) Apart;! 
however from what was the pre-existing law and the expressed deliberations of 
the Legislature, the language used appears to be intelligible enough. The term 
payable” is no doubt ambiguous in its lexicographical sense as meaning in law 
either (a) that may be discharged or settled by delivery or value, or (6) matured, 
now due.! 3 ) But these are by no means the senses in which the term has 
passed current in the English and Indian Statutes in which the word is 
commonly used as meaning “ due in point of time ” — a sense which is preserved, 
in not only this Act but also in the Negotiable Instruments Act! 4 ) where the 
word is invariably so used,! 5 ) although it is no doubt in places used also in 
sense (a) of the lexicon.! 6 ) In the English settlements the word occurs frequently 
and has been judicially construed to mean vested.! 7 ) In the Act itself the 
same phrase occurs again in sections 67, 74 and 83, in which the term is unques- 
tionably used as meaning f * when payment is due in point of time.” There is 
no reason to suppose that the same expression when enunciating the correlative 
rights of the mortgagor should bear a different meaning. On the other 
hand, a different construction should not he presumed unless it is encouraged 
by use of a different language. Indeed, to hold with Pothier that the date 
for repayment is fixed for the sole benefit of the mortgagor doe 3 not solve 
the question, since it may be that the right of redemption has been declared 
to originate as from that date. Then again, if it be supposed that the 
mortgagor could pay off at any time, one fails to understand the propriety of the 
use of the words “ after the principal money has become payable” which 
certainly indicates, it is submitted, unmistakably the date fixed for repayment. 
Of course, whether a mortgage is subject by law to be foreclosed, the title to 
foreclose may be regarded as in the nature of a limit to the title to redeem. ! 8 )' 
But even then the two rights must be co-extensive and concomitant, and one 
cannot be let in without letting in the other.! 9 ) In England, there can be no 
question but that the mortgagor cannot redeem before the day appointed for 
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payment of the money, U) If this were allowed, it might ba attended with 
extreme inconvenience to mortgagees who generally advance their money as an 
investment. Indeed, it is there a settled rule of practice that a mortgagor must, 
after default in payment of the principal money on the appointed day either 
give the mortgagee six months 5 notice of his intention to pay off the mortgage, 
or must pay the mortgagee six months 5 interest in lieu of notice, ( 2 ) unless 
payment was made at his instance. (3) Of course, such a Question can only 
arise in cases in which the date does not expressly reserve to the mortgagor the 
right to pay off the debt at any time. Where such a covenant has been made 
there can be no Question hut that it may be availed of by the mortgagor. Thus 
the moitgagor may say, The first condition is that the term of the mortgage 
has been settled at eight years ; within this term the mortgage may be 
redeemed upon payment of the entire sum, according to the conditions of the 
mortgage-bond at. the close of the second, fourth or eighth year/ 5 (D 

1352. So if the mortgagor stipulate that he would “pav the interest every 
year, and the principal in ten years 5 ’ ; that “the principal shall be paid at the 
promised time, and the interest every year and that upon failure by the 
mortgagor to pay the principal and interest “ at the stipulated period, 55 the mort- 
gagee should be at liberty to realize the debt from the mortgaged and other pro- 
perty, as also the person of the mortgagor, the advance must be construed to be 
for a period often years certain; and that while the mortgagee could not foreclose 
the mortgagor on his part was not entitled to redeem before the expiration of that 
period, loj So, where the mortgagor promised to repay the debt (6) “in” or “within 55 
ten years, it was held that the mere use of the word ‘within 55 was not a sufficient 
indication of the intention of the parties that the mortgagor might redeem in a less 
period than ten years, w Of course, it is competent to the parties to fix any 
penoa for discharge of the mortgage. The mortgagor may, for instance, stipulate 
577 Pay mterest punctually on the appointed date, the mortgagee 

shall be at liberty to foreclose, in which case, foreclosure may be sued for on 
t , he 00 " dlfc i° l n ' ( In , a zur-i-pesghi lease, possession cannot be recovered 
before the term fixed by the lease# OUi and kanom tenures are governed by 
the same rule <K>) There can be no suit for redemption, unless a time for 
payment of the principal money has been expressly or impliedly fixed. The 
mortgagor may sue for possession of his property, but, if it is found, on a 
taking of accounts, that the mortgage-money has not been repaid from the 
usufru ct, then the suit must be dismissed. 0-1) 
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1853. Discharge of Mortgage-debt.— Before the commencement 
of the right to redeem, the mortgagor must (ij pay or (it) tender, at a proper 
(iii) time and (hr) place the mortgage-money, not necessarily to the mortgagee 
but so as to be effective payment or discharge of the debt. 


1354. The Act makes no provision for what may be considered as sufficient 
p tender or payment of the debt ; but some provision is made 

gagees* 611 * ° in tbe In ^ an Contract Act, the rules of which must for the 

purpose, be regarded as engrafted upon the Act, In the 
case of an individual mortgagee, the payment must, of course, be made to him 
or his authorized agent. If the debtor pay to a person alleged to be the 
mortgagee’s agent, but without ascertaining the extent of bis authority, the pay- 
ment is made at his own peril. Bub if there be several co- mortgagees, is the 
mortgagor entitled to redeem by making payment to any one of them ? In soma 
cases it has been held that such payment is valid, and satisfies the bond and 
can be successfully pleaded in answer to any suit brought upon it/ 1 * ) To hold 
otherwise, it is said, would be to suppose that, where a contract is made in 
favour of more than one person, they must be taken to be severally entitled 
under it for they cannot be severally and jointly entitled. There is nothing in 
the Act or elsewhere to justify recognition of the rights and liabilities of co-mort- 
gagees in solidum , and this is undoubtedly the common law rule in England/ 3 ) 
although the rule favoured by equity appears to be that one joint-creditor 
could not pass a receipt on behalf of all/ 4 * * * ) 44 Though they take a joint security/* 
it was observed by Wills, J., citing from Lord Alvanley, M. E., (5) “ each means 
to lend his own money and to taka back his own/' It was conceded that the 
rule so stated had th8 effect of only creating a presumption which is liable to 
be rebutted.^) As it is, the rule is founded upon the assumption that as a 
general rule co-creditors must vrima facie be regarded as tenants-im common 
and not as joint tenants both of the debt or of any security held for it. (?) The 
question whether payment to a co-mortgagee has the effect of discharging the 
joint-debt is one which depends primarily upon the nature of the obligation 



created. If the intention of the parties was that each of the persons in whose 
favour the obligation is created is a creditor for the whole, the payment to one 
will liberate the debtor against all the creditors ; if not, each is a creditor for his 
own share and cannot give a discharge for the whole obligation. And so It has 
been held in England that where mortgagees have advanced money on a joint- 
account, payment to one of them during the lifetime of the others, though a 
good discharge of the debt at law, only discharges the security to the extent of 
the payee’s beneficial interest, if any, even though the payee ultimately becomes 
the survivor in the joint account/ 8 * 
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1355. On this point;, the Indian law is stated to be clearly divergent, it 
being bald that when money is advanced to one, by several persons jointly, 
it regards each of them as authorizing the others by implication, to act on his 
behalf, and a release or discharge, therefore, of the claim by one is binding 
upon the others.10 But this view does not appear to be justified by the 
Indian Contract Act, and as it is both opposed to precedents and principle it 
does not seem sound. The opposite view is justified by reference to the last 
clause of section 38 of the Indian Contract Act according to which u an offer 
to one of several joint promisees has the same legal consequences as an offer to 
all of them ; but an offer of performance is not a discharge of obligation, and 
it, therefore, seems more apposite to refer to section 45 which recognizes the 
rights of the mortgagee in solidum , and it has accordingly been held that in the 
absence of an express contract to the contrary, or circumstances evidencing 
implied authority, the payment to one co-mortgagee has not the legal effect 
of operating as discharge of the entire mortgaged 2 ) 


1356. But in any view, the rule that a mortgagor may validly pay off his 
debt to any co-creditor is, of course, subject to the just exception, that where 
such payment is shown to have been fraudulently made, it would not avail the 
mortgagor. Nor again, has the rule any application where the mortgagee dies 
and is succeeded by his heirs, who cannot be regarded as joint-promisees, and 
therefore, no discharge can be obtained by making payment to one of such 
heirs, since the heirs as a body alone can give a valid discharge, unless, of 
course, they have constituted one of them as their karta or manager. W “ The 
right which the several heirs jointly get on the mortgagee’s death 'to enforce 
the mortgage is a right created by law in consequence of the devolution upon 
both of the single and indivisible right which the mortgagee had as the sole 
promisee, and cot in consequence of that being “ joint-promisees.” In the 
words of Tindal, C. J., in Declwus v. Harwood several co-heirs constitute 
one heir and are connected together by unity of interest and unity of title. 
One of the heirs, therefore, cannot enforce the mortgage without the con- 
currence of the rest so as to give a valid discharge to the mortgagor and free 
the mortgaged property from the incumbrance,’’^) So again, the case of joint 
decree-holders is different, though not wholly dissimilar, (7) for while a joint 
decree-holder may apply for the execution of the whole decree for the benefit of 
them all, the Court is not bound to grant such an application, and if it grants 
it, it is enjoined to protect the interests of the other decree- holders who have 
not joined m the application. And the same principle would seem to govern 
payments made out of Court, that is to say, if the payment was made to one of 


*. 60J 


INSTALMENTS — WAIVER AND LIMITATION. 


911 


the joints decree-holders for the benefit; of them all, the Court will recognize 
•and certify the payment which will in any other ease operate only as a 
discharge of the payee's interest in the decree.* 1 ) 

% 1357. Payment by Instalments.— When a mortgage-deed is payable 
by instalments it may be a question when the mortgage-money becomes due so 
as to become payable within the meaning of this section. It may raise a further 
question whether in a mortgage repayable by instalments, the mortgagee is 
deemed to waive the penalty consequent upon irregularity in payments if he 
accepts them when overdue. Thus, for example, if a mortgage is repayable in 
twelve annual instalments, subject to the proviso that on default being made in 
payment of a single instalment when due, the mortgagee should be entitled to 
recover the entire mortgage-money io one sum and which would then become due, 
is he bound to avail himself of the remedy given to him, and if not will limitation 
commence to run against him from that date if he does not sue. It is clear 
from the article as now amended/ 2 * ) that the payee may waive his right, in 
which case limitation runs from the fcim8 when a fresh default is made io respect 
of which there is no such waiver. But mere delav is no bar to a legal remedy 
unless it amounts to a waiver or abandonment of the right sought to be enforced, 
or to acquiescence in the act complained of when there is 0*1 a vested right or 
interest in any party be cannot waive or abandon that right except by acts which 
amount to an agreement or licensed 4 ) Mere abstention from prosecuting a legal 
remedy is not waiver, ( 5 ) Acceptance of an overdue instalment is prima facie such 
a waiver, * 6 ) since waiver is implied when a person entitled to anything does or 
acquiesces in something else which is inconsistent with that to which he is 
entitled. But since waiver is an intentional relinquishment of a known right, or 
such conduct as warrants an inference of the relinquishment of such right, it 
implies full knowledge of his rights and of the facts which would enable him to take 
effectual action for the enforcement of such rights.* 7 ) Such inference would, of 
-course, be naturally made in a case where the mortgagee who took the mortgage 
has received the payment/ 8 ) But if bi3 rights have devolved upon another who 
may not have been cognizant of the terms of the mortgage, waiver cannot be 
presumed from the mere acceptance of an overdue instalment. The creditor of 
an instalment-bond providing for- the recovery of the whole amount on failure 
of an instalment may either waive the condition or put it in force. In the latter 
■case, he is held entitled to recover the whole amount within the limitation pre- 
scribed by Art. 116 or 115 of the Limitation Act, according as the bond was or 
was not registered ; and Art. 132 if the money is charged on immoveable 
property. Where the debt was repayable in instalments, a mere acceptance of 
an overdue instalment does not operate as a waiver, so as to debar the creditor 


(6) Maharaja of Benares v. Nand Bam * 
I.L.R., 29 Ati ,431. 

(7) Dhanukdhri v, Nathema, 11 C, W, 

848. 

(8) BUnnerhassett v . Day, % B. & B., 104: 
(128) ; Damley v, London , Chatham & Dov- 
er By L. R., 2 H. L., 48; Beauchamp v* 
Wmn , L. R., 6H. L., 223 ; Austin v. Cham- 
bers , 6 01. & F., 1; La B mqite v. La Barique * 
13 Ap. Cas., Ill ; Dhanukdhari v. Nathtma^ 
11 C.WN., 848. 

(9) Bup Narain v, Gopi Nath , 11 C. W. 
N., 903; but Art. 75 would in such a case 
appear to be more apposite. 


(1) Muihnsami v, Natesa , I.L R., 18 Mad., 
464 ; Samhlmsa v. Goj. al, 1 N. L, R., 24 
(30); Bachman v. Chaturbhvj , I.L.R., 28 
AIL, 252, 

Arc. 75, 8eh. IT, Limitation Act (IX of 
190S) ; AjudKia v, Kunfal , I.L.R., 30 All.,' 
128. 

(8) Peer Mahomed v. Mahomed, I L.R,, 29 
Bom., 24*5 ; Hazi Mahomed v. Narotam, 9 
Bom. L R,, 1817 ; Ajudhia v. Kunjal t I.L. 
R., 30 All., 128. 

(4) Ibid 

(5) Girindra v. KHr Narayan . I.L.R., 36 

;€al„ 894 ; Gopal v. Dhondya t 8 N.L.R., 44. 



imm suing for the full amount, it that; was trie scipmatiion.^ -due m uaicucua 
the acceptance of the amount of an overdue instalment is held to amount to a 
waiver, ^ and, except in the case of waiver by the creditor of his right to 
recover the full amount, limitation would run against him from the date of the 
first default,^ 

1358 . But the starting point for limitation in such cases, would, in the 
absence of waiver, be Art. 75 of the Indian Limitation Act which provides 
for suits to be instituted within three years, calculated from “when the 
default is made” the amount being then legally due though the creditor 
may not be bound to enforce its payment. For instance, where a mortgage- 
deed stipulated that the money borrowed should be paid by instalments, and 
that upon default in the payment of any one instalment, the mortgagee should 
be at liberty to sue either for that instalment or for whole of the money then 
remaining unpaid, limitation for recovery of the whole amount would commence 
to run from the date of the first default, and mere abstention on the part of the 
creditor from enforcing bis remedy would not save limitation which begins to 
run from the moment the money is first daeM') It seems out of place to 
cite English precedents in elucidation of an Indian Act, but they also approach 
the question from the same standpoint. So Lord Denman, 0. J„ said : “ If he 
(the plaintiff) chose to wait until all the instalments became due, no doubt he 
might do so; but that which was optional upon the part of the plaintiff, would 
not affect the right of the defendant, who might well consider the action as 
accruing from the time that the plaintiff had the right to maintain it.”* 5 ) 

1359. What Amount must be paid.— As regards the amount to be 
paid, the section provides for payment of the mortgage-money, that is, of the 
principal and interest due on the mortgage, to which must be added costs and 
expenses which he is entitled to recover out of the property. But it is clear 
that in addition to the amount the mortgagee is entitled to add to the principal 
money,* 6 ) a further charge created by some of the mortgagors on the security 
of the same property, would also have to be paid.* 7 ) 

1860. The last paragraph of this section instances another case in which 
the price of redemption would be proportionately reduced. Other equities in- 
cluding those mentioned in section 76 might also vary it. But it cannot be 
varied with the price paid by the purchaser of the mortgagee’s rights whether 
in a voluntary assignment or an involuntary sale. If, therefore, the prior 
mortgagee being due a sum of money, say Bs. 1,000 on his mortgage, and for its 
recovery and in execution of bis mortgage-decree thus obtained purchased the 


(1) Gumna v. Bhiku , X. L. R., 1 Bom,, 125 ; 
Balaji v. Sakharam, I, L. R., 17 Bom., 
555 ;Kankuchand v. Bustos ji, I, L. R.» 20 
Bom.. 109 ; Kashiram v. Pande , I. L. R., 27 
Bom,, 1 ; Mumford v. Peal , I. L. R., 2 AH., 
857 ; Keen v. Briscoe, 8 Oh. D., 201. 

(2) Ghent v. Kadum, I. L. R., 5 Cal,, 97 ; 
Mtmmohunv . Durgachnrn , J. L. R., 15 Cal,, 
502 ; Moh&sh Chandra v. Pro 'anna Lai, I. L. 
R., 31 Cal., 88 (87); Jadab Chandra v, 
Bhairab Chandra, I. L. R., 31 Cal., 297. 

(31 Jadab Chandra v. Bhairab Chandra % I, 
L. R,, 81 Cal , £ m» 

(4) Art, 132, read with Art, 75, Indian 
Limitation Act (IX of 1908) ; Sitab Chand v. 


Hyder Malta , I. L. R., 24 Cal., 281 ; Jadab 
Chandra v. Bhairab , t. L. R., 31 Cal., 297 ; 
Sadhu Bam v. Arthur Botvles, I.L.R., 8 Bom., 
561; Kanku^hnnd v. Bustomji , I. L, R., 20 
Bom., 169 ; Maharaja of Benaras v. Nand 
Bam, I.L.R., 29 All,, 431 ; Sheonarayan v. 
Bam Din , 11 I.G, (Oudh), 526 ; G f pnlv, 
Dhondha, 8 N.L.R., 44 ; contra Ajudhia v. 
Kunjal I.L.R., 30 All 123. 

(5| Kempv . Garlands , 4 Q.B. 519; fol- 
lowed in Beeves v. Butcher, (1891) 2 Q.R., 509, 

(6} S. 72. 

(7) Bees. *19 past Comm.; Bhagman Dm& 
v. Mahomed, 4 N.W.P.H.C.R., 161, 
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property himself for say Rs, 100, a subsequent mortgagee seeking to redeem him 
is under the provisions of this section liable to pay him the mortgage- 
money actually due irrespective of the price for which he had himself acquired 
the property, (0 

1361. Appropriation of Payments.— The question of the appro- 
priation of payments generally has been dealt with in sections 59-61 of the 
Indian Contract Act. (' 1 2 3 * Ordinarily, ail payments are presumed to have been 
made in the first place to sink the interest, before any part of the principal is 
discharged.^) 

1362. The payment of money must be in the coin of the realm, unless the 

M f ^ mortgagee accepts a negotiable security, a bill of exchange, 

pay men . Qr j n( j ee( ^ anything in full or partial satisfaction.* 4 ) But 
acceptance of a bond or a promissory note does not extinguish the original 
security. It is not payment but promise of a payment or giving -an additional 
security. But if the mortgagee has received the fresh document as cash or in 
discharge of the original security, it will have that effect. So if he received a 
bill taking upon himself the risk of its being paid at maturity, the original debt 
is discharged, though a new one is created. Again, if the creditor only took it 
as a security, but failed to present it when due, or give notice of its dishonour, 
the bill becomes money in his hands as between himself and the person from 
whom he received it, ( 5 * ) and the debt is then considered as discharged as from 
the date of the delivery and acceptance of the security. (6) The creditor must 
then present the bill within a reasonable time for payment, for if he withholds 
presentment for an unreasonable time, and the banker becomes in the meantime 
insolvent, the debtor is discharged on account of the laches of the creditor. 
The question what is a reasonable time, is one of fact and must be determined 
in each case on its own circumstances, but there may be cases in which even 
three weeks’ delay may be held to be unreasonable. (?) 

1363. If at any time the creditor allows a pecuniary claim and a balance 
is struck, the allowance in account is payment pro tanto . ( 8 ) A currency note 
is money and may be given in payment. In one case, a tender was made in 
County bank notes which the creditor was not bound to accept, but as to 
which he took no objection, but claimed a larger sum. It was held that he 
could not subsequently object to the character of the tender, because if he had 
objected at once on that ground, it would have given the debtor an opportunity 
of getting other money and making a valid tender, but by not doing so and 
claiming a larger sum he had deluded the debtor. * 9 ) 


(1) Dip Narain Singh v, Eira Singh , I.L. 
R., 19 All. 527 ; Phulmani v. Nageshar , I.L., 
R., 33 All. 370 (372). For a further discus- 
sion on this subject, see O. 34, r. 1, Comm, 
post. 

(2) Act IX of 1872, 

(3) Fisher § 1514. 

(4) Sibree v. Tripp, 15 L, J. Ex., 318; 
Gurlewisv. Clark , 18L.J., Ex. 144; Goddard 
v. O'Brien , 9 Q.R, D., 37 ; Bidder v. Bridges , 
37 Oh, D., 46 ; In te. London & S. S, Bank , 
34 L.J. Ch., 418. 

(5) Peacock v. Pursell , 14 0. B. N. S M 728. 
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(6) Sard v. Rhodes , 1 M. & W., 155;. Came 
v. Coulton , 32 L. J., Ex., 97. 

(7) Hopkins v. Ware , L», R„ 4 Ex., 265. 
See now as to what is reasonable time, s, 74* 
Bills of Exchange Act, 1882. 

(8) Callander v. Howard , 19 R. J, O, By; 

312 ; Holland v. Russell , 30 L. J. .313, 

but in Perry v. Attwood , 25 L. J. Q.‘ 3.^408, 
it was held that the items allowed must not 
be all on one side* l ;/■/. 

(9) Polglass v, Oliver , 37 R. R., 8‘23.; igisfa 

an Prasad v, Beni Ram, I.E.R., 24 All,. 
85 (89), ' V \ ' ' V 







without consideration, or that it had been 
satisfied, 

(4) Pfiel v. Vantenberg , 2 Gamp., 439, 

(5) Oswald v. Leigh, I T.R., 270; Bostock 
v. Bume, 7 M. & G-., 893. 

(6) Gotoft v. Budd, 1 Camp., ; I.L.R. S3 
AIL, 483. 

(7 ) Newman v. Newman, 1 Stark,, 101: 
Elliott v. Elliott, 1 M. & R., 44, 

(8) Fladong v. TTintey, 19 Ves., 396, '' 

- (9)~Per Lord Mansfield in Oswald v. * Leigh, 
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1864. As to the manner in which the payment should be made, the 
debtor is bound to comply with the reasonable directions of 
by the ore 4itOr* If the mortgagor is directed to remit the amount 
m 0 of the debt by the post, the debtor is discharged by deliver- 

ing the money at the post-office, enclosed in a cover properly addressed to the 
creditor at his usual place of business or residence. Another mode of payment 
is by money-order where the post-office peon delivers it at the creditor’s 
bouse, but if the creditor was to call for it at the post-office, he is not bound to 
accept the tender so made. But if the creditor accepts some instalments of 
money so payable, be could not afterwards refuse to recognize. the same mode 
of transit. And even where he is so entitled, if he temporizes as by stating that 
he would take the money after enquiry, and then refuses, he refuses at his own 
peril,® The post-office acts as the payer’s agent until the payment is made to 
the payee. It is the same as if the money had been sent by a messenger. 
The loss in transit then falls on the payer, and the payee cannot be held liable 
If the money has miscarried or was stolen before delivery. 

1366. There are circumstances from which a legal presumption may be 

Freanmuticn of rna( ^ 0 * n ^ avour of payment. Such a presumption may legiti- 
payment. mately arise if the mortgage-deed is found in the hands of 

the obligor,® or a receipt for the mortgage-money sis 
produced by him, or there has been unaccountable delay warranting presumption 
of satisfaction® or indeed, from any circumstances from which a similar 
presumption may be legitimately made. A receipt for the last year’s or quarter’s 
rent is evidence that all the rents previously accrued have been paid. But such 
a receipt must be in the handwriting of the payee or of his authorized agent.® 
Payment may again be presumed from circumstances which are inconsistent 
with the contrary assumption. As a domestic servant who was habitually paid 
weekly wages may be presumed to have been paid if he was never heard to 
complain, so a mortgagee may be presumed to have been paid off if he has failed 
to demand payment for any great lapse of time. Thus if no demand be made 
for twenty years, payment of a bond is presumed.® Indeed, a shorter period 
would suffice if the presumption is otherwise fortified, as by a settlement of the 
account in the meantime.® On the other hand, the presumption may be 
rebutted by proof of an intermediate settlement of accounts, admission by the 
debtor, or of payment of interest within twenty years. Other circumstances 
may be proved to rebut the presumption, as that the debtor resided abroad 
during the whole of the time,® or was insolvent.® This rule has nothing 
to do with the law of limitation, for while the latter creates a bar, the former 
is only evidence of it.® 

1866. Proper Time for Payment. — The proper time for payment is, 
of course, after the mortgage-money has become payable (§1083). But* wbat is 

(1 ) Kishan Prasad v. Beni Bam, I.L.R,, 

24 AIL, 85. 

(2) 8.114,01. ( i ), Indian Evidence Act (I 
of 1872) ; Chuni Kuar v. Udai Bain, LL R., 

6 All., 73 ; Chockatingam v. Mayandi , T.L. 

B., 19 Mad., 485 (496) ; Bam Goomar v, Bam 
Saye, 11 W. R., 151. 

Mhobandil v. Mahabir LL.R., 8 AIL, 

641; followed in Behari v, Bam Chandra, LL, 

B«, 33 All., 483 (486), in which a delay of 12 
years in obtaining possession due under the 
deed was held to justify a presumption that 
the mortgage-deed was either, as pleaded, 
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here implied is that the payment should he made on the appointed day if 
previously fixed* otherwise it must be made at a convenient time at which the 
money might be counted before sunset If a particular hour be appointed, e.g n 
three o’clock, it is sufficient if the mortgagor or the mortgagee attends the place 
shortly before four o’clock. I 1 ) 


1867. Before recognition of the right of redemption in the mortgagor, 
when covenants in mortgage* deeds were literally enforced (§ 919) it was 
customary to specify the place and hour for redemption. But now since payment 
may be made “ at any time” after accrual of the right, the question is shorn 
of its pristine import auce, inasmuch as more than one way is now open to the 
mortgagor to redeem his property.* 2 ) But still there may be a case when time 
would be regarded as of the essence of the contract. Thus in a usufructuary 
mortgage of agricultural land in which it had been stipulated that the mortgage 
might be redeemed by the payment of a certain sum in the Jeth of any year, it 
was held that, having regard to the agricultural conditions of the country, the 
time of payment was of the essence of the contract and that the mortgagor 
would not be entitled to redeem in any other month d 3 4 ) “It is necessary for the 
mortgagee who is liable to be redeemed,” observed the Court. “ to know before 
he commences to sow his crops whether he will have to give up possession in 
that year or not, and that no doubt is the reason for the stipulation that the 
redemption might take place in Jeth .”14) 


1868. Place of Payment.— It is a general rule, now commonly 
recognised that a contractual obligation prima facie must be discharged by the 
f debtor going to the creditor and paying him wherever he may happen to be. ( 5 * 

The only exception allowed to this rule is the creditor’s absence from the country, 
in which case the debtor is exonerated for non-payment during the period of 
his absence.^) Payment at the creditor’s place of business or residence is only 
presumed in the absence of an express agreement to the contrary. If the parties 
have contracted for payment in a particular manner or at a given time or place, 
effective tender can be made only bv complying with the express intention of 
the parties. But where no place for the performance is prescribed in the agree- 
ment, the question may have to be determined by what would be regarded as 
the intention by necessary implication, or it may be determined by the nature 
of the act to be done in the performance, or in some cases by positive law* 
Where the place of performance is not the subject of an express agreement, and 
even in cases where it is so, it is permissible to look not only to the circum- 
stances existing at the time of the contract, but the conduct of the parties and all 
other circumstances may be looked at to determine the place of performance. (7) 
As has been observed by Kay, L. J. : “ In construing any contract regard 


(1) Knox v. Simmonds , 4 Bro. 0. 0., 433 ; according to whom the presumption is in 

Bernard v. Norton , 10 L. T. (N. 8.), 183. favour of a contract being fulfilled at the 

(2) See S. 83 Comm, domicile of the obligor but which is no longer 

(3) Bansi v. Girdhar , (1894) A. W. N.. 143 law. In Puttippa v. Virabhadrapm , 7 Bom. 

(144). L, B., 993 (994), it was said that the place 

(4) Bansi v. Girdhar , (1894) A W.N., 143 must be determined with reference to S. 49 of 

(144). the Indian Contract Act ; which however does 

(5) Poole v. Tumhridge , 2 M & W., 223 ; not affect the statement in the text. 

Robey v. Sncetell Mining Go., 20 Q.B.D., 152 ; (6) Fessard v. Mugnier , 18 0. B, (N. S,) t 

Gopi Krishna v. Nilkmul. 13 B h. B , 461 ; 2^6 The Wider [1893] , p. 119, 

Hills v. Clerk , 14 B. L. R., 367 \Motilal v. (7) Reynolds v. Coleman , 36 Oh. D., 453; 
SurajmaLG Bom. L. B., 1038 ; Narsingka v, Reid v. Stein . [1892] 1 Q.B., 753 ; Bell v, 
Taraphand, 2 N. L. R«, 62 ; Contra in Antwerp, [1891] 1 Q.B., 103. 

Savigny Prev. Inter. (Guthrie) 203 — 210, 
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(1) Belli. Antwerp, [1891] 1 Q.B., 103. 

(2) Samiv. Gopal, 7M.EC.E., 176. 

(3) Nirban Singh v. Knmla Sahoy, 17 W. 
R., 345. 

(4) Sremath v, CallyDass, I,L.R, ( 5 Cal., 
82 ; Deokee Nundun v. Oomrao Singh, 2 Agra,, 
248; Ohunildl v. Mahipatra. 5 B.H.C.R., 
(A.C.) 33. 

(5) Dadabhai v. 23iog,I.L-R., 18 Bom., 43, 

(6) Llewhellin v. Chunni Lall, I. L. R , 4 

AIL, 423 ; following v, Bhekhoo 

(1868), N. W. P. H. C. R., 242, F. B. 


TRANSFBK OF PROPERTY. 


[$. 80. 


must; be had not; only to the words of it, but also to the surrounding circum- 
stances under which it was made, and it is possible that though it may not be 
stated in terms where the contract is to be performed, yet from the words, taken 
in connection with the surrounding circumstances, as strong an indication may 
be found as to the place where it is to be performed as if it had been stated in 

express terms.’* ■ 

1869. The nature of the act to be done in performance often determines 
the place of performance, as when the obligation is to work on land, or to 
build, to improve, or even to let a house. Similarly, in a suit to have a 
mortgage-deed registered, the cause of action would naturally accrue at the 
place where the deed could be legally registered . W A land executed at Arrah 
was presumably intended to be payable there rather than at Patna where 
the creditor began to live subsequently.! 1 2 3 ) So again, where the defendant in 
consideration of the loan paid in Calcutta, agreed to execute a mortgage of 
properties outside that city, and on his failure to execute the mortgage, the 
creditor sued for the refund of the money paid out, it was held that the 
money was repayable in Calcutta where it had been originally paid.! 4 ) A 
person sent money from Karwar to a firm in Bombay for certain goods, 
and in case of its inability to supply them, asked it to pay the same to another 
person there, provided he shipped the goods to him at Karwar, and the firm 
paid the money under a contract that the goods would be shipped. It was 
held that on breach of the contract the money was re-pavable in Bombay and 
not at Karwar, as the contract between the payee and the firm acting on 
behalf of the plaintiff was both entered into and intended to be performed 
in Bombay.! 5 6 ) In many eases unmistakeable clue to the real intention of the 
parties would be found in the ordinary course of commercial relations. Thus 
where G and L entered into an agreement at a place in the Saran District, in 
which the latter resided and carried on business, whereby G promised to sell 
and deliver to L at a place in the Saran District certain goods, which L 
promised to pay for on delivery, by approved draft on Calcutta or Cawnpore 
(where C carried on business) ‘‘payable thirty days after the receipt of the 
goods or by currency notes “ it was beld that the parties intended that 
payment should be made at Cawnpore, which was the vendor’s place of 
business, Kft So payment to be “made in cash against the receipt of the docu- 
ments ” for coal sold to be delivered at Genoa was similarly construed in the light 
of the course of business which in the case had been to pay in England. ( ? ) A 
hundi is payable at the place where it is indorsed and not where it is payable. 

In partnership contracts where the business is carried on substantially in 
two or more places, money may legitimately be paid in each of those places, (9) 
unless there be a central place of business where the partnership books were 
kept, and which the partners would have recourse to for the purpose of 
ascertaining the state of the transactions between them. ! 1Q l 


krishna v, Nilkomul, 13 B. L. R., 461 ; Bills 
v. Clark , 14 B. L. R., 367. 

(7) 40 W. R. (Eng.), 120; Beidv. Stein , 
[1892] 1 Q.B., 753 ; Thompson v. P aimer 
[1893], 2 Q. B„ 80. 

(8) Suganchand v. Mulchand , 9 B, H. C. 
R., 270, 

(9) Bavali Meah v* Khajee Meah, 4 M. H. 
O R., 218. 

(10) Luckmee Ghand v. Zorawar Mullfi M, 
I.A., 291 ;Jaagna v, Ganida( 1897), P.R.* No, 
62, 
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i3ro. In some eases resorts musts be had to the positive law for the 
purpose of ascertaining the place of performance. When promise is to be 
performed on a certain day, and the promisor has not undertaken to perform it 
without application by the promisee, it is the duty of the promisee to apply for 
performance at a propar place. (*) And when a promise is to be performed 
without application by the promisee, and no place is fixed for the performance 
of it, it is the duty of the promisor to apply to the promisee to appoint a 
reasonable place for the performance of the promise, and to perform it at such 
place. I' 1 2 ) If then the mortgagor is in doubt as to the proper place where 
payment is to be made, he must apply to the mortgagee, whose duty it is to 
appoint a place for payment. In Indian deeds the mortgagee is usually 
described as of a certain place, and in the absence of anything do the contrary, 
this must be presumed to be the place which the mortgagee has designated for 
receiving payments. 


Deposit in Court, 
(S. 83.) 


1871. If the mortgagor prefers it, he may deposit the 
money in Court, and thereupon the Court is enjoined to 
proceed as directed in section 83. * 3 4 ) 


1872. Valid Tender. — Tender is not payment but an offer of payment 
into which it is converted on acceptance, and which if refused leads to the 
same legal consequence. In order to constitute a valid tender it is then neces- 
sary that the money must as a rule be actually produced and offered for pay- 
ment (*) but this is only a general but not an invariable rule. * 5 ) For, as Lord 
Elienborough said: “ The actual production of the money due, in moneys num- 
bered, is not necessary if the debtor having it ready to produce and offering to 
pay it, the creditor dispense with the production of it at the time, or do 
anything which is equivalent to that.”* 6 ) And it has been held that a person is 
not bound to prove a formal tender, if it appears that it would have been a mere 
form, as the creditor would have refused to accept the money.* 7 ! It is. however, 
no tender if a person should merely say, without making any offer of it, 
that a certain sum had been left with him for payment to the creditor, 
when he called.* 3 ) So again, a letter from a debtor expressing his readiness 
to pay the money, and stating that he now tenders it without enclosing 
the money, is not a valid tender, though the creditor may have so regarded 
it. ( 9 ) In order to constitute a valid tender, while money need not be 
actually shown to the payee, nor the bag or pocket in which it is contained 
shaken so that “he may hear the money jingle, ” and thus be tempted to 
receive it, as was indeed at one time held,* 10 ) still the money must be avail- 
able for immediate delivery^ 11 ) since mere readiness to pay is not a tender. ( 12 ) 
Indeed, in the case of reciprocal promises, a tender of money does not 


(1) S. 43, Indian Contract Act (IX of 1872). 

(2) 26., S. 49. 

(3) As to the scope of which, see Oomm. 
thereunder. 

(4) Thomas v. Evans , 10 East. 10 1 ; Glass - 
cottv. Day, 5 Esp,, 48 ; Huxhamv. Smith, 
2 Camp., 21 ; Earendra Nath v. Maharani 
Dasi , I. L. R., 28 Cal., 557, P. C, 

(5) At one time the production of money 
was the sine qua non of a valid tender, for it 
was said that the creditor might be tempted 
by the sight of the money to receive it. Ex 
parte Banks , 2De. G. M. & G., 986. 

(6) Thomas v. Evans, 10 East, 101 (102), 


(7) Hunter v, Daniel , 4 Hare, 420 (438): 67 
E, B. 712 (717), 

(8) Hunter v. Daniel , 4 Hare, 102. 

^{9) Powney v. Blomberg, 14 Sim., 179; 
Kamaya v. Devajpa, I.L.R., 22 Bom,, 440. 

(10) Wade's Case , 5 Repf., 115 ; Ex parte 
Banks, 2 Do- G. M. & G , 936. 

(11 ) Juggernath v. Ram Dyal , I.L.R., 9 
Cal., 791 ; Pandurang v. Dadabhoy , 4 Bom. 
L.R., 453 ; Pestonjee v. Hormasje , 5 Bom, L. 
R. 387 ; Shri Ram v Madangopal, I.L.R.,30 
Cal., 865 (873), P,C. 
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imply actual offer of it, but it is enough if it appears that having the money m 
readiness the tenderer says, “Perform your promise and take away your money.’ 1 
’The law of tender, as embodied in section 38 of the Indian Contract Act, is more 
elastic than the English rule which is exceedingly rigid A 1 ) Ail that a valid 
tender here requires is that there should be a genuine and unconditional offer to 
pay at a proper place, made by a person in a position to pay.* 2 ) A tender must 
be of the whole amount due, but if it is made in the belief that it is the whole 
amount due, it may be good pro tanto.W 


1378. A tender may be made in the currency in which the debt is con- 
tracted, ® but the mortgagor may pay in the coin of the realm,® allowing 
for the difference in value between the currency in which the debt is contracted 
and that in which it is paid. A tender made in notes of Es. 1,000 and Rs. 500 
is good, and it was not necessary to change the notes unless the offer was 
accepted on that condition. ® A tender in counterfeit coin is said to be good 
if accepted, (7) although the mortgagee may prosecute the mortgagor for 
cheating. ® A tender may be made by cheque and is good if accepted, or 
not objected to on that ground. ® But a negotiable security given for such 
a purpose is a conditional payment of the debt, the condition being that the 
debt revives if the security is not realized. Oo* 


1374. 


Tender 

protest. 


under 


A tender must be unconditional, l 11 ) that is to say, it must not 
be clogged with conditions and reservations, and made in 
such terms that the party accepting the tender would be 
drawn into admission against himself. Eor example, an 
offer of money to be accepted as “all that is due.” or “in fuli of all 
demands,” or “ as the balance due,” or “as a settlement” or with other 
words to the same effect, is not a valid tender. But a tender under protest, 
reserving the right of the debtor to dispute the amount due, is not conditional, 
because the protest merely obviates the effect of payment as an admission, 
and does not impose any condition on the acceptance. I 12 ) 


1375. Effect of Insufficient Tender.— It is the duty of the mort- 
gagee to state the amount at any time due to him, and if he overstates 
it, he is liable for costs if the mortgagor had tendered the sum actually 
due, and which would then be a case of proper tender improperly refused. On 
the other hand, if without demanding an account from the mortgagee the 
mortgagor makes his own calculation and tenders a sum found insufficient, 
it will not be a good tender pro tanto , unless the mortgagee accepts it as 
such. It is the mortgagee’s right to demand that the tender shall be of 
the whole sum then due. He is not bound to receive his money by instal- 
ments. Any sums paid to him on account of his mortgage short of the 
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mortgage-money will not redeem the property pro tanto t and strictly speaking, 
tbe^ mortgagee may treat them as deposits received against the final payment 
which alone satisfies his demand and entitles the mortgagor to redemption. 
Somewhat thorny questions may arise in this connection ; for instance the 
stipulated rate might, if the matter were tried by the Court, be adjudged penal. 
But is the mortgagee therefore, bound to treat it as such, and omit it from his 
calculations ? It w T oul& seem not. In such cases then the mortgagor cannot 
make any tender without ascertaining the precise sum due, and which the 
mortgagee is entitled to demand in accordance with the terms of his mortgage. 
His refusal to accept less would then be well justified, though the Court may 
eventually remit any portion of his claim treating it as a penalty, since the 
section entitles him to ^ be paid his “ mortgage-money ” which the Act has 
elsewhere defined to be “the principal money and interest of which payment 
is secured for the time being ” — and which, it is apprehended, must mean 
the interest contracted fori 1 2 3 4 5 ) and not only the interest which the Court 
considers it right to allow. 

1376. A tender must be made by the debtor or in case of joint-debtors 

Who should any 0Ge ^ an( ^ ln ^ ie case of a mortgage either 

tender. by the mortgagor or any person entitled to the equity of 

redemption. ® And in the case of the death of any of 
the debtors his representatives, and after the death of the last survivor, the 
representatives of all jointly are liable to pay, and therefore entitled to make 
a tender. This is the very reverse of the common English law rule which 
throws the liability off a joint-contract on the surviving joint-debtor or his repre- 
sentatives,! 41 but equity considering the contract for that purpose as joint and 
several disallows the right of survivorship.® And so, while the debtor may 
discharge his liability by making payment or tender to a joint-creditor 
co-creditors can only jointly demand payment, ( 6 ) and after the death of any of 
them the representative of such deceased person jointly with the survivor or 
survivors and after the death of the last survivor, the representatives of all 
jointly become entitled to demand payment. But, of course, if a co-creditor has 
renounced his right, as where in a partition a mortgage is allotted to an indivi- 
dual member, the right would then be enforced by him singly. The/^s 
accresce?idi however prevails in the case of trustees, entitling the surviving trustee 
to enforce payment, unless the trust-deed declares otherwise,® The mortgagor 
is not bound to pay the executor until he obtains probate. If therefore he had 
tendered the amount to the executor before probate, but refused to deposit it in 
the name of two solicitors pending the disposal of his probate application, the 
tender was held to be good as from the date it was made.® A proper tender 
must be shown to have been made by a proper person to the proper person.® 
A stranger to the mortgage, if not entitled to redeem by virtue of possessing 
an interest in the equity of redemption is not, except as an agent of the holder of 
the equity of redemption, entitled to make a good tender since the mortgagee is 
entitled to hold the property against all but those entitled to redeem his 
mortgage. So the mortgagee may, it appears, decline to accept tender from a 


(1) S. 58 (, a ). 

(2) S. 42 Indian Contract Act {IX of 1872). 

(3) S. 91 post 

(4) Richards v. Heather , 1 B. <fc Aid., 29. 

(5) “ Jus acerescendi inter mercatores pro- 

benetficio commercial locum non habet The 
right of survivorship does not exist among 
merchants, for the benefit of commerce,*— 


Webbe v. Lester, 2 B. H. C, R. (A. C.), 152 • 
Kendall v. Hamilton, 4 App. Gas., 504, 

(6) S. 45, Indian Contract Act (IX of 1872). 

(7) S. 76, Indian Trusts Act (II of 1882). 

(8) Pandurang v. Dadabhoy , 4 Bom, £j,R„ 
453. 

(9) Ram~ Hath y» Gopal Chandra , 8 0, W, 
153 (155). 





Eight how en 
fouceable. 


(I) Earn Bahsh v. Bam Loll , 21 W.E.,428. 
{2} Ibid, 

(3) S. 91 post ■ 

M) Ward v. Garitar , 35 Beav., 171, 

(5) Burrough y, Cranston, 2 Ir r E^, } R,, 


203. 

(6) Durga Singh v. Naur an g Singh , I, L, 

R., IT .Ali,, 282; eft??/ Oowind y, Bhy,ndci& 
Singh t 17 Wifi. 342. " 

(7) See §§ 924 & 226. 


TRANSFER OF PROPERTY. 


[s. 60. 


minor son of the original mortgagor since deceased, on the ground that the 
rights and obligations being reciprocal the mortgagee cannot bind him.U) 

1377. In an old case (2) Phear, J., laid down that a valid tender could 
only be made by all the mortgagors conjointly, and that the mortgagee was not 
bound to accept tender from an individual mortgagor, for “ the same reason which 
renders it necessary that all the mortgagors should be made parties to the suit 
which any one of them may bring for the purpose of redeeming the mortgaged 
property.” But this argument would have beeo sound if the law had been that 
all the mortgagors should join as plaintiffs in the suit. The fact that all mort- 
gagors shall be impleaded as parties in a mortgage suit lends no countenance to 
the reasoning that all co-mortgagors should make a joint offer. On the other hand, 
any person at all interested in the equity of ledemption, and not the whole of it, 
nor indeed, in the equity extending to the whole of the property is declared 
entitled to redeem.! 3 ) and consequently, of course to tender the price of 
redemption. A good tender may be made by the agent or solicitor of the 
mortgagor W to the agent or solicitor of the mortgagee authorized to make 
and receive payments in respect of the mortgage by their principal, of which the 
other party to the transaction is entitled to sufficient proof. A general agent of 
themortgagee as such is not entitled to render as the power of receiving the 
money is not incident to the character of the agent.! 5 ) 

1378. Clog on Bedemption. — The right of redemption here conferred 
may be delayed and even defeated by the onerous conditions of the mortgage 
deed intended to make or having the effect of making redemption extremely 
difficult, costly or impossible. The Courts have, therefore, laid down certain 
well defined rules beyond which the equity of redemption cannot be fettered, 
and which are declared void being treated as “ Clogs on Bedemption.” 


The mortgagor may, after the mortgage-money has become payable 
and before his right of redemption is barred, (i) enforce his 
right to redeem under this section, or (ii) proceed under 
section 83 by making the deposit in Court, or (iii) he may 
bring a regular suit for redemption under section 91. All the three courses 
being at one and the same time open to him, he is at liberty to adopt one or 
the otoer, or all of them successively. The first course requires no interven- 
tion of the Court. In the second, the Court exercises its benignant summary 
jurisdiction. The third is a regular suit, but a suit which follows a procedure 
of its own which calls for some comment. 

1380. Suit for Bedemption.— It has already bean stated that the 
mortgagor before he can redeem mast either (i) pay or tender, (ii) at a proper 
time and place, (iii) the whole of the mortgage-money including the cost, if any, 
of repairs and improvement of the property incurred by the mortgagee. (6) The 
meaning of these terms has also been already explained!?) (§§ 1135 — 1140). 
It is not, however,, in every case essential for the mortgagor to pay or tender 
the money before instituting his suit for redemption, for such payment may 
depend upon the taking of accounts which can only be gone through adequately 
m Court. Ordinarily, however, the mortgagor should be ready at once with 
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his money, (1) but; in practice, suits are never dismissed, if on inquiry a sum 
larger tban that previously tendered is found due. ( 2 ) In a redemption-suit 
the mortgagor must state in his plaint the title upon which ha relies and give 
at least prima-facie evidence of his subsisting right to redeem. ® “ But in 

this as in most other cases, where the quantum of evidence required from 
either party is to be considered, regard must be had to the opportunities 
which each party may naturally be supposed to have of giving evidence, andi 
although the burden of proof prima* facie in this case in their Lordships* view 
is upon the plaintiffs, stiii they think the consideration should not be omitted 
that the defendant would naturally have the mortgage, and that it would 
be, prima-facie at all events, more in his power to give accurate evidence of its 
contents tban in that of the plaintiff.” (4) But what the mortgagor has to 
prove is not a mortgage, but the mortgagee upon which he bases his title. ( 5 ) 
But in one ease where in a suit for redemption the plaintiff failed to prove the 
mortgage set up by him, the Court allowed bim to redeem a different mortgage 
under which the defendant claimed to hold, f 6 ) In another case the plaintiff 
had sued for redemption of a mortgage and possession which he alleged the 
defendant held as mortgagee. The latter denied the mortgage and accounted 
for his possession by right of purchase from the plaintiff. The plaintiffs 
mortgage was found void under section 12 of the Bengal Tenancy Act, the 
defendant’s purchase was not proved, whereupon the Court decreed the claim 
upon th8 plaintiff’s general title holding that the plaintiff’s suit for redemption 
and possession was in substance a suit for possession of the land, W Of course 
a person entitled to redeem musts sue for redemption claiming it as a 
consequential relief. He cannot be permitted to sue merely for a declaration 
of his right to redeem, reserving his other available remedies to another suit, ( s ) 
which is, of course, different to a suit which the mortgagor may maintain 
for a declaration of his title as mortgagor, (9) which he may establish by 
shewing his subsisting interest in the mortgaged property. He may not be 
able to specify or define his interest therein, but he must at least make out a 
prima-facie case bringing himself within the provisions of section 91. No 
lapse of time can exonerate him from this liability. On the other hand, 
where the mortgagee has been in possession for a considerable time, the 
presumption that he has the title becomes all the stronger, and to rebut 
which the evidence adduced must be proportionately stronger. ( 10 ) As bis 
suit is to redeem, he must admit the title of the mortgagee, and if he institute 
a suit for setting aside the mortgage, be cannot afterwards convert his suit 
into one for redemption, ( u > at least without the defendant’s consent. A 
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Court; can, however, in it s discretion, pass a decree for redemption in a case in 
which the plaintiff only sues in ejectment. W And this does not prevent the 
mortgagor from pleading' in the alternative, by questioning the validity of the 
instrument, and offering to redeem it if it is established. W He may, moreover, 
aver that the mortgage- money has been repaid, and in the alternative, that in 
the event of the Court finding any sum to be still due under the mortgage, he is 
prepared to pay such further sum. A mortgagor seeking to redeem must prove 
how much of the debt and interest has been paid. (3) But if under a mistaken belief 
that his mortgage has been discharged, he sues for redemption, his suit cannot 
be defeated, even if it afterwards appears that the mortgage- money has not been 
paid off. !*) In such a case the decree for redemption will be passed conditional 
on the mortgagor paying in the amount found due by him, and then it will be the 
duty of the mortgagor to satisfy the decree subject to the provisions of section 92, 
even if the decree omits to state the consequence in ease of default. ( 4 5 * * * * ) In 
such a- case the decree may be executed at any time within the period of 
limitation prescribed by Article 179 of the Second Schedule of the Limitation 
Act. (6) A mortgagor who institutes a suit for the redemption of his mortgaged 
property is entitled to put an alternative claim before the Court. The section, 
again, raises no bar to a suit for redemption where the mortgage-money has not 
been paid or tendered. For, as before remarked, it would be impracticable. to 
make such a tender or payment in cases in which there is a dispute as to the 
amount payable, or in which an account has to be taken, or the person seeking 
to redeem is other than the mortgagor. (?) It has been before observed that the 
party suing for redemption must shew his title to redeem ; f8) “ for the mortgagee 
is entitled to hold the estate against everybody who has not a paramount title 
and if possession has been got against him by fraud, pending the suit, the estate 
must be restored before redemption. If the defendant can make out a case 
which directly goes to show that the title is in another person than the plaintiff, 
the latter will not even be suffered to redeem at his peril. ,, (9) 


1381. But a mortgagee cannot demand conclusive proof of interest in the 
mortgaged property as a condition precedent to the right of redemption. A 
person showing the prima facie title to represent the whole estate of the mort- 
gagor can, in the absence of proof of better title, demand a reconveyance from the 
mortgagee on payment of what is due. ( 10 ) And a mortgagor, after he receives the 
mortgage-money from one of the parties, cannot afterwards refuse to reconvey, 
on the ground that the suit is defective from want of parties. I 11 ) But, if the 
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payment; has been made by a party who holds under an imperfect; title from 
the mortgagor, the mortgagee can call upon him to perfect his title before he 
would reconvey. The plaintiff may, however, complete his title even after the 
institution of his suit, and if he can prove a perfect title at the hearing of his 
case, he should have a decree for redemption. M In this respect redemption- 
suits differ from those in ejectment on the title. Thus, in a case, the plaintiff 
as purchaser of the equity of redemption sued for redemption, alleging a mort- 
gage, dated A. D. 1849, for Bs. 175, and the defendants admitted a mortgage, 
but alleged that it was executed at a different time and for a larger sum, upon 
which, after the evidence was given, but before the judgment was delivered, 
the plaintiff sought to amend the plaint, it was held that he was entitled to 
have the question of the other mortgage enquired into. (3) The owner of a 
share in the equity of redemption need not obtain partition before suing for 
redemption. He is entitled to redeem the whole mortgage, and the fact that 
the mortgagee has himself purchased a portion of the equity of redemption 
does not defeat that right. W It was, however, held in a case in Madras that 
in such a case, there can be no redemption until after ascertainment of the 
share in a suit for partition. ( 1 2 3 4 5 6 ) But in order to acquire the right to redeem, 
all that appears to be necessary is that the party should possess some 
interest, (6J and not that the quantum of the interest be definitely ascertained. 
It would be, of course, necessary that the nature and extent of the interest be 
ascertainable but not that it should have been already ascertained, tt) 


1882. Quantum of Interest Necessary for Redemption.—The 
question what interest a person must possess in order to entitle him to redeem 
the whole mortgaged propeity, depends for its solution upon not only the 
extent but the nature of the interest in the property. Thus co- widows under 
Hindu law inherit jointly their husband's property and inter se possess rights 
of partition, but subject to this, partition between them creates no disposing 
power so as to defeat the right of survivorship vesting in the co- widow, but as 
between them, each widow is entitled to take the income of the portion placed 
in her possession during her life, and to this extent a purchase from her will be 
protected. If therefore two co-widows jointly mortgage their husband's estate, 
and in a money-decree obtained against one of them her own interest in the 
estate is sold and purchased by the mortgagee, the other widow is entitled to 
redeem only the moiety of the estate during the lifetime of the widow whose 
interest had passed to the mortgagee. < s ) A legitimate son of an illegitimate 
father cannot redeem a mortgage made by a previous rightful and legitimate 
owner of the property. In the case of joint-family property, which, though 
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held in several shares by the several co-parceners, is mortgaged as a whole and 
redeemable upon payment of the entire sum, each and every one of the mort- 
gagors has the right to redeem the whole estate, seeking bis contribution from 
the rest. The rule is the same as regards all persons, other than the original 
mortgagors, who have acquired any interest in the land mortgaged by the 
operation of law, or otherwise in privity of title. W One of two co-uralans 
may bring a suit to redeem a mortgage without averring or proving that 
the other uralan had been asked to join as a plaintiff in the suit. ® Where 
property though held in certain shares by the original mortgagors is undivided 
family property and is mortgaged as a whole and for an entire sum, the pur- 
chaser of a part of the equity of redemption has the right to redeem the whole 
property, a right which could not be defeated by a purchaser post litem motctm 
of a share In the equity of redemption pending the suit, or the partial redemption 
allowed by a party pending the appeal. (3) 

1383, Where an unregistered mortgage consolidating two prior mortgages 
is rejected for want of registration, the mortgagor is still 
entitled to redeem on the strength of the prior mortgages if 
they are found to he genuine and valid. &) 


1384, A person disclaiming the right to redeem and claiming the property 
. by a paramount title, thereby causing the dismissal of the 
ig arre . suit * n k e an 0 ption to redeem, would be 

precluded from afterwards maintaining another suit for redemption. (&) 

A suit for redemption against the mortgagee cannot on his death be 
continued against his sub-mortgagee, not being his assignee, but the suit will 
abate under section 368 of the Gode of Civil Procedure. (6) 

So if the mortgagee mortgages his rights as such, but without assignment 
the sub* mortgagee cannot bring the property to sale, but can at most obtain a 
money-decree, and may possibly in execution attach the property. (?) 

The persons other than the mortgagor who are entitled to redeem are 
described in section 91. A mortgagee, covinously obtaining land in substitution 
for the one originally mortgaged with him, will hold it as trustee for the 
mortgagor who can redeem it, in the same way as his own land originally 
mortgaged. (® And where the mortgaged land was sold at a Government sale 
for arrears of revenue, it was held that if the sale took place owing to the 
mortgagee's default, it would not affect the mortgagee’s right to redeem it. The 
genera! rule, that a government sale for arrears of revenue gives a title against 
all the world, is subject to the exception that, if it is caused by the default of a 
mortgagee, it does not take away the mortgagor’s right to redeem the mortgage 
and recover the land, (9) 
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1885, The equitable maxim “ qui prior est tempore potior est jure 1 2 * ' wiil 

p . . govern the conflicting claims, if any, arising as between 

tween°claimattfcs. e " P ersons who by mortgage, purchase or otherwise become 
interested in the equity of redemption. W Neither by 
English nor Hindu law is notice of an assignment required to be given to the 
person in possession, W 

1886, Mortgagor’s Right on Redemption.— This section prescribes 
the manner in which redemption may ha effected. On performing his part 
of the duties, the mortgagor may compel the mortgagee to (!) deliver the 
mortgage-deed, if any, to him, (ii) to deliver possession of the property, if 
necessary, (iii) to effect reconveyance of it, and (lir) to execute a registered 
acknowledgment in writing. 

1887, The mortgagor is entitled to the return of the mortgage- deed, as 
Return of the is an evi(3eace of liability against him, and^creates a 

mortgage* deed. * presumption in law in favour of the mortgagee.® This 

right extends to previous mortgages, assignments and 
reconveyances made between the same parties, or their representatives, before he 
redeemed mortgage ; ( 4 > and all copies of such deeds, which having been paid for 
by the mortgagor must be delivered to him on discharge of the security. (5) And 
if several mortgages upon distinct estates have been transferred by a single deed, 
one of the mortgagors who comes to redeem singly is entitled to have the deed 
of transfer delivered to him, upon his covenanting to produce it. ® Where the 
mortgagee reconveys only part of the estate, and is entitled to retain the deeds 
by virtue of his absolute title to the greatest part of the property, he ought also 
to covenant with the redeeming party for production. W If the mortgage-deed is 
lost, the mortgagor is entitled to an indemnity at the expense of the mortgagee ; but 
if it appear that it is in the possession of a third party, who is holding it adversely 
to the mortgagee, the Court will direct payment of the mortgage-money into 
Court for deposit, until it can ba secured,® the mortgagor being entitled to com- 
pensation, though not specially claimed, in every case, where the loss or deten- 
tion appears, or is shown to be due to the mortgagee’s carelessness or fault.® In 
one case £500 was given as compensation for the loss of a deed upon which 
£9,300 was remaining due.UO) The damages awarded for loss of deeds may be set 
off against the mortgage-debtJ 11 ) The measure of damages would vary according 
whether the loss was due to the mortgagee’s negligence or misfortune. The mort- 
gagee is not liable for loss of deeds delivered by the mortgagor to the mortgagee’s 
solicitor without his privity.f® Strictly construed, this section would appear to 
warrant the redelivery of the mortgage-deed alone, but if the mortgagee was also 
in possession of othertitle- deeds relating to the property, hemust re-deliver them as 
well. In this respect sections 86 and 92 (now 6. XXI, r. 1, Sch. I, Civil Procedure 

(1) West London Commercial Bank v. Be- 720. 

Uance, Sc Society , 29 Oh. D., 954 (960) ; (5) In re Wade and Thomas , 17 Oh. D., 

dissenting from Bates v. Johnson, Job., 314 ; 848. 

in which Wood, V. C,, observed that the first (6) Capper v. Terringson , 1 Coll., 103. 

mortgagee could elect whether he would allow (7) Yates v. Phmbe, 2 Sm. & Git., 174, 

the second or the third mortgagee to redeem Fisher, S» 2043, 

him. See Ss. 74 & 91, and Comm. (8) Schoole v. Sale , 1 Sch., & Lef,, 176. 

(2) Govindrao v.Rut>;£, I.L.EL, 12 Bom. ,33. (9) Ibid. . 

. (3) Indian Evidence Act (I of 1872), (10) Hornby v. Matcham, 16 Sim., 325. 

8. 114 (i) ; cf. Ningawa v. Bharmappa , I.L.R., (11) Hornby v. Matcham , 16 Sim., 325 ; 

23 Bom., 63 ; Issan Ghunder v » Beni Madhub , Woodman v. Higgins , 14 Jut., 846 : Basket* 
LL.R., 24 Cal., 62. v. Shell, 11 W.B. fEng.), 1019. 

(4) Hudson v* Malcolm ID W. R* (Eng.), (12) Rhodes v‘ Monies, [1895] , J Cfc., 236, 
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Code) are more accurately worded, inasmuch as they enjoin the return of “all 
documents in his possession or power relating to the mortgaged property.” The 
mortgagee’s solicitor has no right to retain the deeds as against the mortgagor, 
even for costs due to the mortgagee’s solicitor for work done relating to the 
mortgaged property during the continuance of the mortgage. The general lien of a 
solicitor is a right derived entirely through the client and cannot go beyond 
the right of the client himself. The equitable right of the mortgagor to have 
back from the mortgagee his deeds then prevails against the solicitor’s lien 
claimed in right of the mortgagee.* 1 ) The mortgagor may compel the mort- 
gagee’s attorney* 2 ) or solicitor to re-deliver him the deeds. 


1888. Kecovery of possession is, of course, only necessary if the mortgagee 
is as such, in possession of the property. Sections 62 and 
of 83 further provide for the same relief. But the obligation 
of the mortgagee in possession to restore the estate 
ceases if he had been himself evicted by title paramount as where in the mortgage 
of lease-hold property, fibe landlord re-entered for non-payment ’of rent by 
the mortgagee in possession, who however was not bound to pay it, and to 
whom no negligence could be attributed for non-payment. “ The entry of 
the superior landlord,” observed James. V. C., “was the same in effect as if a fire 
or a iood had come and swept away the property.”* 3 ) If the mortgagee has 
been deprived of the mortgaged property by the default of his mortgagor, the 
mortgagee does not lose his money, though the mortgagor may lose his 
property. 

That the mortgagor can recover the property only from the mortgagee in 
possession, is a question which depends not upon the mere fact that the 
mortgagee is in receipt of the rents and profits of the property, but upon the fact 
that he had taken out of the mortgagor’s hands the power and duty of managing 
the property and dealing with the tenants.* 4 ) 


Recovery 

Possession, 


jloov. xne mortgagee muse deliver cue property with all the accessions. 

H . Moreover, apart from the natural depreciation or diminution 

perty* nrastbe^re- he nofc dock ouii of the Property anything for himself, 
stored. I fc is the duty of the mortgagee and of those who have held 

as his assignees to identify fully the property mortgaged, 
and if he or they fail to do so, they come within the principle that the Court 
in eases relating to confusion of boundaries proceeds upon the same principle 
as it does where an agent or bailiff or any other person, who is under an 
obligation, express or implied, to keep his own property separate from the 
property of another, mixes them together, for under such circumstances he will 
have the onus thereof on him of distinguishing his own property, and if he is 
unable to do so, the other person will be entitled to the whole property. (6) The 
mortgagee in possession is, except under special circumstances hound to aeeount 
for and to restore the property in its entirety, and he cannot be heard to say that 
he does not know what has happened to a portion of the property mortgaged. < 7 ) 

(1) In re Llewellyn [1891] ,8 Ch„ 145(149), (5) 8. 63 post. 

Blrnden v. Desert 2 D. & War., 418 Pelly (6) Wake v. Conyers. 2 W. & T.L 0 4 < 5 fi • 

liissrrs siKa s. >'*~**~ 

1&. .Gonna. - ’ • 7- • -.-r • ■ 
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And since the mortgagee must not only restore all the property, but must 
restore it in the same condition in which it was, when he took possession, it 
roilows that if he had during the continuance of his mortgage created an 
incumbrance or granted a lease, the incumbrance and the lease would ipso facto 
come to an end the moment the mortgage is redeemed. (1.) 


The subject, so far as it relates to covenants conferring on the mortgagee 
collateral advantages, has already received extended notice (§1 1147—1150). 
In Bombay the Courts have always set their faces against a permanent or a long 
lease granted by the mortgagor to the mortgagee, even at a fair value. I 1 2 ) Indeed, 
the question whether the iease was given at a fair value is in such a ease 
extremely difficult to determine. As Lord Redesdale, L.C., in a case argued: 
“Suppose the land instead of being worth only £50, the rent at which it was 
let. was worth £60, and that £60 was offered for it, povided the mortgagee would 
concur : the lease could not be made without bis concurrence ; and the mort- 
gagee may sav. I will give hut £50,’ and thus, by the power which his situation 
gives hiro,^ he prevails, without using a single word of threat, like the beggar in 
Gil Bias,’ who, with his gun at his shoulder, extorted money from the traveller 
without uttering a word.” ( 3 4 ) But a lease granted by the mortgagor could not 
as such be set aside, even though it may be shown to have been improvident tly 
made, W and if the rent be shown to be fair, there is then no reason why the 
lessee qua mortgagee should be placed in a worse position than any other lessee. 



(1) Ram Chand v. Raj Hans , 3 A.L.J.R. 
17, 

(2) Subrao v, Munjapa , 16 Bam. 

)5» 

(3) Webb v* Rorke, 2 Sob, & L„ 661 (668), 

(4) Hickes v, Gooke, 4 Dow., 16. 


(5) Bkima v. Raghavendracharya % I.L R, 
24 Bom., 482(483). 

(6) Babaji v, Magniram, I.L.R., 21 Bom, 
396 (499) ; Viraragava v. Krishnasami , I.L. 

6 Mad,, 344 (347). 


1390. The mortgagee cannot refuse to restore the mortgaged property, 
In what state merely because being originally muafi conditional on the per- 
should property be formance of certain services, it was assessed to rent on the 
restored. mortgagor’s failure to perform the services, and which 

had been for three years paid by the mortgagee to whom the lands were 
mortgaged on condition that he was to enjoy the usufruct in lieu of interest. 

If, in consequence of the plaintiff’s failure to perform service, Government 

forfeited his tenure of the land and granted it to the defendant (mortgagee). 

then no doubt the plaintiff would not own the equity of redemption, but if the 
Government merely demanded the payment of assessment in lieu of the 
performance of service, then there would be no change of title, and the plaintiff 
would have the right to redeem.” (5) 

A mortgagee in possession is bound to restore the property in at least the 
same state in which it was at the time he entered into possession. If therefore 
he brings about forfeiture by his failure to pay rent in pursuance of a compact 
with the Government who were anxious to acquire that land and who there- 
upon promised to give him another land in exchange, he cannot take the land so 
received freed from the equity of redemption, of which he was the trustee for 
the mortgagor. The right to redeem will then exist, just as much in respect of 
the property obtained by exchange in the same way as it existed in respect of 
the property originally mortgaged. By parity of reasoning it has been 
held that the rule that a Government sale for arrears of revenue gives a title 
against all the world, is subject to the exception that if it is caused by the 
default of a mortgage, it does not take away the mortgagor’s right to redeem, 


[s. 60, 



(1) Samblm v, Babaji, (1889), 160; 

Kalappa v. Shwya, 20 Bom., 492 

(494) ; Narnr Ally v, Ojoodhuyaram , 10 M, I. 
A* (540). (599). 

(2) Seshamma v. Chickaya, IX. R., 25 
Mad., 507 (611) ; Lakshmi v. JRamachandra , 


16 MX.J R„ 5. 

(B) Chatidkri Ahmad v. Baahubar , 

I.L.R., 28 All:, 1 (18), P.C. 

(4) S. 58, ante. * 

(5) B. 60, para, 2, 
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and to recover the land. W There can be no question of limitation as between 
the mortgagor and mortgagee in possession, since a mortgagee in possession 
cannot by setting up during the continuance of his mortgage acquire any title 
adverse to that of the mortgagor, by operation of the law of limitation 
inconsistent with the real legal relation between tbem, however notoriously he 
might set up such inconsistent title. (2) Where the mortgagor sued his mort- 
gagee in possession for redemption and obtained a decree allowing redemption 
on payment of the principal money only without interest, whereupon in April 
1857 he deposited the money into the treasury ; but did not obtain possession, 
as the mortgagee had given notics of appeal on the question of interest and 
afterwards on account of the mutiny, bis decree could not be executed : the 
mortgagor having died in 1869, his son brought another suit for redemption, 
but that suit was dismissed on the ground that by payment of the mortgage- 
money in April 1857, the mortgage-lien bad come to an end, and that there was 
nothing to redeem. His younger brother brought another suit for redemption 
in 1895, and the Privy Council decreed his claim holding that since the money 
deposited in 1857 was by the vis major of the mutiny placed beyond the 
control of the Court, and as it could not have transferred possession without 
paying over the money which it was unable to do, the mortgagor’s right of 
redemption could not be said to have become barred by that decree. “The 
fallacy of the respondent’s contention is” their Lordships observed, “ to apply 
rules for the conduct of judicial business in ordinary course to exceptional 
circumstances such as those occasioned by the mutiny and rebellion in Oudh.” 
They then held that the Court bad wrongly refused to decree redemption in 
1869, which, however, did not operate as res judicata as the plaintiff before 
their Lordships was not a party to that suit. Finally their Lordships held that 
though the Government had after restoration of order refused to deliver posses- 
sion to the mortgagor or to recognise his claim to the property, but had on the 
other hand granted a sanad settling the property on the mortgagee, still their 
Lordships held that the mortgagee must he deemed to hold as trustee for the 
mortgagor and so liable to be redeemed by him. (3) 

1891* Reconveyance. — The next clause provides for the re-transfer of 
the property, which must not be supposed to apply only to an English mortgage 
for since a mortgage of any kind is the transfer of an interest, ( 4 ) one mode of 
extinguishing that interest is by its re-transfer to the mortgagor, another alter- 
native recognized in the clause being by obtaining an acknowledgment in writing, 
and registered if the mortgage itself was registered, declaring the extinguish- 
ment of the mortgage. But these are by no means the oniy prescribed modes 
in which a mortgage may be determined, for it may be put an end to “ by act of 
the parties, or by order of a Court.” In India these rights are but seldom 
asserted by the mortgagor who rests content with the return of his mortgage, 
and if he has to renew it, the creditor takes care not even to return the 
spent deed, which he preserves as a piece of evidence in support of the 
subsequent mortgage. But the advantage of having a re- transfer or a formal 
acknowledgment is manifest, for it not only removes the cloud upon the 
mortgagor’s title created by the mortgage, but it at the same time furnishes 
satisfactory evidence of its removal. The mortgagor, wbo fails to enforce 
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bis right; under the section, abandons a valuable protection given to him by 
Statute,! 1 ) At the same time, it must not be supposed that if the mortgagor 
does not obtain a re-transfer or acknowledgment, the mortgage continues to 
subsist even after payment of the money due thereon, for as soon as the debt is 
paid, the mortgage which was the security for its payment would cease to exist. 
But in the case of an English mortgage it has been held in England that the 
cancellation of a mortgage does not re-vest the estate in the mortgagor, for 
which purpose a deed must be executed.! 2 ) 

1392. This clause is in its entirety taken from the English Conveyancing 
Act,! 3 ) which has in England effected the same change in the law as this clause 
has done in India. Before the English Act the mortgagee was not bound to re- 
transfer the property “so such third persons as he (the mortgagor) may direct,” 
being bound only to reconvey to the owner of the equity of redemption, and 
which precluded a puisne mortgagee from redeeming adversely to deed without 
the mortgagor. And a second mortgagee under a covenant not to sue the 
mortgagor for a certain time, could not during that time as of right redeem the 
first mortgage. The right of the puisne mortgagee, is now, however, conceded 
both in England^) and by the Act! 5 ) in this country. The re* transfer may ba 
effected either by executing an endorsement on the mortgage-deed or by a 
separate instrument. Re-transfer by indorsement need not state more than that 
the property is reconveyed in consideration of the money. As such, it need not 
be registered.! 6 ) It is a form always preferred by conveyancers, both for the sake 
of its brevity, as well as convenience. (7) The mortgagee is not bound to execute 
a re-transfer with incorrect recitals hut he cannot object to execute a deed 
without any recitals, at all, if it is tendered by all the persons interested in the 
property.! 8 ) A mortgage was executed by four partners, one of whom subse- 
quently died, leaving his administratrix and heir. Two of the surviving partners 
then tendered a draft of a reconveyance purporting to convey the land to them, 
but the Court held that the mortgagee was not bound to execute such a deed con- 
taining inaccurate recitals as to the devolution of the title. The mortgagee 
is bound to convey the property to any person who has the right to redeem. A 
person having a partial interest in the property giving a right to redeem is 
entitled to a reconveyance, but it should then reserve the equities of the other 
persons interested, by stating that the person so redeeming, having only a 
partial interest, is to hold it subject to the rights of redemption of those who 
may possess the remaining interest. ! 10 ) In allowing redemption the mortgagee 
must however satisfy himself that he is not dealing with a mere stranger, but 
with a person having an interest in the property which gives him a right to 
redeem. ! n ) The liability of the mortgagee to re-transfer must be discriminated 
from his concurring with the mortgagor in conveying the property freed from 
his mortgage. This he may no doubt do if there are no other intermediate mort- 
gagees. But if there exist successive mortgages, of which the first mortgagee 
has notice, he cannot concur with the mortgagor in conveying the mortgaged 

(1) Dina Nath v. Lachmi Narain* I.L.R.. 278,279. 

25 AIL, 446 (454). (8? Per Oairnq, L.C., in Hartley v. Burton* 

(2) Harrison v. Owen, 1 Atk., 520. L R., 3 Oh. 365 {368}. 

(3) S. 15,(1). (9) Bartley v. Burton , L».R. 3 Oh M 365. 

(4) S. 15, Conveyancing Act, 1881, 8. 1% (366. 368). 

Conveyancing Act, 1882. {10} Pearce v, Morris, L.R., 3 Ch., 227 

(5) Ss. 74,75,91. (231). 

' 'Gurdial v. Jauhri * I.ti.R,, 7 Ail., 820 ; (11) Cholmondeley v. Clinton , 2 Jac. <fe W»* 

Ganga Baksh v. Jagannaiha,) 27 All,, 184, cited per Lord Hafcberley, L.C., in 

'305.* Pearce v, Morris* L,R. 3 Ch,, 227 (230), 

(7) 2 David. Conv. (4th Ed), pt. 2, pp. 

0. TP— 117 
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property to the prejudice of the subsequent mortgagee of whose interest he 
had noticed 1 ) For a like reason the mortgagee cannot exonerate a part of the 
mortgaged property, if it has the effect of throwing a greater burden upon the 
remainder in which other persons have since become interested f 2 ) on 
redemption. 

1393. The mortgagee must re-transfer the property, and not transfer 

his mortgage. He must reconvey the property “ freed and 
Be- transfer by discharged ” from his mortgage-debt. If the mortgagee 

mortgagee. makes an excessive demand, the mortgagor may pay the 

claim under protest, and sue him for refund of the excess.^ If the original 
deed was registered, the reconveyance will also require registration, and this 
will always be where the interest effected is of the value of Es. 100 or 
upwards. As to the registration of an acknowledgment , the clause makes a 
specific provision which was made at the suggestion of the Law Commis- 
sioners, (*) who observed : — “ We are of opinion that writing and registration 
should be compulsory whenever the principal money secured is one hundred 
rupees and upwards : when the principal is less than that sum, and the 
property is not delivered, we would also require registration, and in all such' 
cases we think the mortgagor, on payment of the amount remaining due, 
should be entitled to require the mortgagee to register an acknowledgment 
that any right in derogation of the interest transferred to him has been 
extinguished. The requirement of registration will not only discourage fraud 
and facilitate investigations of title, it will also preclude some difficult 
questions as to priority.” The effect of this clause is to set at rest the 
conflicting decisions of the High Courts. For instance, it was formerly held 
by the Madras High Court that such an acknowledgment would not require 
registration within the meaning of section 17 (c) of the Registration Act,, 
since the extinction of mortgage arises not on account of anything done by 
the mortgagee, but as a legal incident consequent upon the act of payment, 
which does not operate as a consideration for anything to be done by the 
person receiving it, No act on the part of the defendant, the person receiving 
payment, was necessary to replace the plaintiff in possession of the entire interest- 
in the property charged with the debt, for to the act of payment itself the law 
attaches the incident of extinction of the hypothecation lien. This same 
view was taken also by the Bombay High Court. ( 6 ) The view was, however, 
controverted W by the Allahabad High Court ; in which, however, the point 
did not directly arise. 

1394. But while there can be now no doubt that a separate acknowledg- 
ment would have to be registered, it may still be a question as to whether an 
indorsement made on the reverse of the deed to the same effect has need to be 
registered. There can be no doubt that if the indorsements are to be treated as- 
acknowledgments, their registration would be compulsory. In a case which 
went up before the Full Bench at Allahabad, it was ruled that where the- 


ft) West London Commercial Bank v, 
Reliance, dc. f Society , 58; Oh. D., 187 {194, 
195), O.A., 29 Oh. B. f 954 (960, 961), 

(2) Noyes v. Bollock t 32 Oh. B., 53 (69); 
s. 81 and Comm. 

(3) Chappie v. Mahon , Ir, R., 5 Eq., 2*25. 

(4) Vide p. 32 of their report, dated loth 
March 1879. 

(5* Yenkairmna v. Chinnalhambu, 7 M* 
H.C.R , : i (4,5) ; followed m Yenkayyar v. 
Venkata Subbayyar , I.LJR., 3 Mad., 53. 


(6) Basawa v. Kalkapa , I L.R., 2 Bom., 
489; cited in Shkllingapa v. Ckenbasapa , L 
li.R,, 4 Bom., 235; followed by Annapav. 
Ganpati , I.L.R., 5 Bom., 181 ; distinguished 
in Ramapa v. Umanna , I. L. R., 7 Bom.*, 
124 ; Mahmnad v. Ranu , 9 Bom. L.R., 254. 

(7) Imdad Husain v. TcsadduJc Husain , 
I.L.R., 6 All., 335 (339) ; see also to tha 
same effect Dalip Singh v, Durga Prasad, I,. 
L,R„ 1 All,* 442, 
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mortgagee makes the indorsements as memoranda, just as any one would in 
bis private memorandum hook, they cannon be treated as acknowledgments. 
*' Nor do they if they come within the meaning of acknowledgments, show 
that fchSy are acknowledgments of the receipt of payment of any 
consideration for the limitation or extinguishment of any interest of 
the mortgagee in the property in the mortgage.” U) The ratio decidendi 
of this and later cases seems to be that indorsements merely 

recording the fact of payment or the state of accounts between parties, and 
not limiting or extinguishing any right in land by act of the parties would not 
require registration, even though the legal effect of such indorsements may he 
to limit or extinguish such right ; but if the writing is intended or used for 
such purpose, it would be inadmissible unless registered.^) The addition of 
cl {n) to the Indian Registration Act by the Amending Act VII of 1886, 
section 4, makes this point now further clear, for it explicitly exempts from 
compulsory registration “any indorsement on a mortgage-deed acknowledging 
the payment of the whole or any part of the mortgage-money, and any other 
receipt for payment of money clue under a mortgage when the receipt does not 
purport to extinguish the mortgage. A receipt then which does not purport to, 
hut has the effect of extinguishing the mortgage, would not require registration. 
If then the language of the receipt does not indicate any intention to extinguish 
or limit the mortgagor’s interest, it does not require registration. f^) 

The provision made in the clause for the compulsory registration of an 
acknowledgment was hardly necessary, since its registration is enjoined by 
section 17 (h) of the Registration Act. 

1895. Delivery of Title-deeds. — On paying off the mortgage-money 
the mortgagor may require the mortgagee bo deliver up his title-deeds if any held 
by him by way of security. The mortgagee is, of course, bound to procure the 
deeds should be have deposited or pledged them elsewhere. The solicitor’s 
lien on such deeds would determine on payment to the mortgagee of all principal 
and interest, and he is hound to deliver up to the mortgagor all deeds in hi& 
possession or power, although his charges, against which be held them, might 
remain unpaid.! 1 * * * 5 ) Bub the solicitor would have his lien upon the title-deeds, as 
against a subsequent purchaser, or mortgagee from his client for charges due 
before the sale or mortgage.* 6 * But the solicitor can claim no lien against a 
prior mortgage, as where before the lien, the client had already mortgaged the 
property of which they are the sinews (§ 266), and which would then have to 
be made over to the prior mortgagee. (7) 


(1) Jeeivan Ali Beg v. Basa Mai , I.L.R., 9 

All., 108. F.B. 

(2» Uppalakandi v , Kunnam, I. L, R., 19 

Mad., 283; Gous Mohamed v. Khaw^s Ali, 
28 Cal., 450 ; Ohamanbu v. Mult in* 
chand, I. L. R., 20 Bom., 562; Vishnu v. 

Yeskwant Rao, 1. 1». R , 20 Bom, » 387 ; Vani 
v. Bani, I.L.R., 20 Bora., 553. 

(31 Banggayav, Kameshwara, I,Ij, R>., 20 
Mad., 887; Seeni Ghettiar v. SanthanafkanJ . . 
Ii.R., 20 Mad., 58 ; Parashram v. Ganpat , l, 
L.R., 20 R rai., 533; Patte Banchod v. BKka - 
bhai< I.L.R., 21 Bom., 704; Uppalakandi 
y. Kunnam Vifhal, I, L. R., 19 Mad., 288, 
For other cases see Mahadaji v. Vyankaji, 
I. L. R M 1 pom., 197; Gopil Nnrayan v, 
Trimbak, ib,, 267 ; Baswa v. Kalkapa and 
others, I, D. R., 2 Bom., 489 (where the 


receipt was intended to be used to prove 
extinguishment of the mortgage) ; Bamapa 
v, Unimanna, I. L. R., 7 Bora., 123 (object 
same as the last) ; Fakir v. Khotu, I. L. R., 
4 Bom., 590 (where the receipt was sought 
to be used to establish title to land). 

(41 Uppalakandi y. Kunnam, I. D, R., 19 
Mad., 288 ; Mahamad v. Rami , 9 Bom. L. 
B., 254. 

(5) Davies v. Vernon, 6 Q B., 448 (447); 
Wakefield v. Newbcn, 6 Q. R., 278 ; Ra 
Llewellyn, [1891] 8 Oh., 145. 

(6} Blunden v. Desart, 2 Dr. & War., 405 
(420, 421-425, 431); Felly v. Wathm, 1 Da 
G, M, & G., 16(23). 

(7) Smith v. Chichester , 2 Dr. & War., 
398 ; Blunden v. Desart , ib , 405 ; Felly v* 
Wathen, 7 Hare, 851. 
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1396. Extinguishment of the Eight of Eedemption.— The right 
of redemption conferred by this section may be extinguished by (a) act of the 
parties, or ( b ) by order of a Court. As regards the first, it is no doubt generally 
true, as observed before (§ 1344), that the mortgagor cannot contract hifhself out 
of his right to redeem, but there are circumstances in which he is so permitted, 
although, ordinarily, not at the time of the contract, but after It has been entered 
into. 6) The clause is silent as to the circumstances in which the mortgagor s 
contract for the abandonment of his right of redemption will be upheld by the 
Court. But, as before remarked, all such contracts, though they be the acts 
of parties are not necessarily enforceable, since, such contracts might be too 
unduly harsh and unconscionable so as to call in the intervention of the Courts. 
For instance, the Court regards a mortgage, as always a mortgage, with the 
result that it treats all covenants and contracts conferring collateral advan- 
tage on the mortgagee as inconsistent with its purpose, and consequently 
invalid. But this, of course, assumes that the mortgage is no more than a 
mortgage. If, therefore, the transaction was of a composite character, then the 
reason which prevents the mortgagee from obtaining a collateral advantage 
would cease to apply, since law does not prohibit the mortgagor from making 
other contracts with his mortgage, nor is be placed under any disability on 
that account. Being free to contract he is free to make a bad contract for 
himself, and it is not for the Courts to interfere merely on the ground that 
he might have done better under the circumstances. To hold otherwise 
would be to place the contracting parties in perpetual tutelage of the Courts 
subordinating their own discretion to the ^discretion of the Courts. Such 
parental solicitude for the concern of others would be intolerable in any country, 
though such under-current is sometimes betrayed in the reports of decided 
cases. But the tendency of the modern Courts is not to interfere lightly 
with the contracts of men. Nevertheless, the mortgagor’s contracts from 
their nature and history still possess certain special features which have become 
engrafted on the principle which gave rise to and continues the mortgagor’s 
right known as the equity of redemption. Such are covenants in mortgages 
which fetter or clog the equity of redemption and which, though assuming 
many shapes and forms are now subject to certain leading principles to be now 
considered. 

1397. Clog on Eedemption. — With the coming into being of the 

valuable right known as the equity of redemption and the 
°* ^ pressure of the usury laws strictly limiting the rate of 
interest allowable on debts, mortgagees began to devise 
subterfuges to defeat and destroy it by stipulating for collateral and oppres- 
sive bargains, such as long leases at fixed rents, creation of monopolies in 
favour of the mortgages or confining ,fche right of redemption to a given 

one of the main objects of this Act was to 
carry out the recommendation of the Privy 
Council in Thur/ibusawmy v. Hossain Bowihen 
(I.L.B., 1 Mad., at p. 23, P.0 namely, that 
an Act should be passed affirming the right of 
the mortgagor by conditional sale to redeem, 
until foreclosure by a judicial proceeding, 
and giving to the mortgagee the means of 
obtaining such foreclosure. ” (Mr. liberty 
speech on introducing the Rill on 14th June 
1877.) To the same effect in Barayya v« 
Venkata, I.L.R., 11 Mad., 403 (f04, 40S). 


(1) The “ act of the parties referred to in 
this proviso must mean an act done a jter the 
mortgage has been entered into, such as a 
release after the date of the mortgage of the 
right to redeem or a sale in pursuance of a 
power of sale given by the mortgage-deed. 
Unless this is the proper construction to put 
on the words, mortgages by conditional sale, 
where the parties stipulate that on default of 
payment of the mortgage- money on a certain 
date the sale shall be absolute, would be 
included in the proviso. But this result 
could never have been intended, inasmuch as 
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period, as the life of the mortgagor^) or to any specified class of persons, 
as^to the mortgagor alone, or the heirs of his bodyJ 1 2 * * * * ) The equity 
Judges treated all such covenants void holding that a mortgage transaction 
being a security for the debt could not be treated as anything but a secu- 
rity in which the mortgagor had an indefeasible right of redemption, and 
as to which as far back as 1681 A, D. Lord Nottingham L. C., said “that 
it was a general rule, once a mortgage, and always a mortgage.’ * (3) But 
r . ^kis rule which had then already become well established “ appears to own 
[ origin to the influence of th8 church in the Courts of the early Chan- 

«. cellors. As early as the Council of Lafitau in 1179, W. ..we find that famous 

| Assembly of Ecclesiastics condemning usurers and laying down that when 

! a creditor had been paid his debt he should restore his pledge.^) It was, 

I therefore, not surprising that the Court of Chancery should at an early date 

* have begun to exercise jurisdiction in personam over mortgagees. The jurisdic- 

i ^i° Q merely a special application of a more general power to relieve against 

H penalties and to mould them into mere securities. The case of the common 

^ aw mortgage of land was, indeed, a gross one. The land was conveyed to the 
creditor upon the condition that if the money he had advanced to the feoifer 
was repaid on a date and at a place named, the fee simple should re-vest in 
the latter, but that if the condition was not strictly and literally fulfilled he 
should lose the land for ever. What made the hardship on the debtor a 
glaring one was that the debt still remained unpaid and could be recovered 
from the feoff er, notwithstanding that he had actually forfeited the land to 
his mortgagee. Equity, therefore, at an early date began to relieve against what 
was virtually a penalty by compelling the creditor to use his legal title as a 
mere security ”.(6) “The equity Judges looked, not at what was technically 
the form, but at what was really the substance of transactions, and confined 
the application of their rules to cases in which they thought that in its sub- 
stance the transaction was oppressive... It was only a different application of 
the paramount doctrine to lay it down in the form of a second -rule that a mort- 
gagee should not stipulate for a collateral advantage which would make his re- 
muneration for the loan exceed a proper rate of interest.^ 7 ) “ Acting upon these 
principles, the Courts have consequently refused to give effect to all such collateral 
contracts intended to or having the effect of delaying or defeating redemption 
as fetters or clogs which they treat as absolutely null and void. It will thus 
be seen that the doctrine was originally designed to prevent the conversion of a 
mortgage into a purchase and to guard against the oppression of necessitous land- 
owners by mortgagees, ( 8 > and it was founded upon the principle that equity will 
relieve against a penalty or forfeiture. 

1898. The last of the usury laws was repealed in 1854 and the social 
p . „ r , conditions which gave birth to the protective rule have since 
rule stated. *** 18 changed, (9) but the old rule which had by then become 
too well established as a branch of equity jurisprudence 
remained, and as late as 1912 Lord Macnaghten delivering the judgment of 

(1) Newcomb v. Bonham, 1 Vern., 8 ; Spur - Kreglmer v. New Patagonia Meat, dc., Co, 
geon v. Collier , 1 Eden ; Salt v. Marguess of Ltd,, (1914) A.G., 25 (35). 

Northampton, (1892) A.C., 1. (7) lb,, pp. 36, 37. 

I (2) Howard v, Harris, 1 Vern. 32. (8) Bowen v, Edwards, 1 Rep. Oh., 221 ; 

l (3) Newcomb v. Bonham,! Vern. 8, 23 E. Willetv. Winnell, 1 Vern., 488; Oennings 

) R. 266 (267) ib„ p. 422. v. Ward, 2 Vern., 520; Vernor v. Beihell, 2 

f; (4) Hisioria Major, 1684 Ed., pp. 114-115. 2 Eden., 110. 

!• (5) Chron. Maj. Ed. Luard, 1874 (Rolls (9) In India the Usury Laws remained in 

Series ii* 3 11). force from 1793 to 1855 when they were 

r (6) Per Lord Haldane, L.C in G* d C., repealed by Acfe XXV11I of 1855. 





the Privy Council said that “ it is now firmly established by the House of Lords 
that the old rule still prevails and that equity will not permit any device 
or contrivance being part of the mortgage transaction or contemporaneous 
with it to prevent or impede redemption, ”d) But in a more recent case these 
observations were held to state a rule the reason of which had long ceased to 
exist, and which could no longer be rigidly enforced to the altered conditions 
of modern society so that the current which has swept away the usury laws 
has diverted the rule into narrower channels with the resuit, it may now be 
stated, that there is-now no rule in equity that a mortgagee cannot stipulate in 
the mortgage deed for a collateral advantage to endure beyond redemption, 
provided that such collateral advantage is not either (i) unfair and unconscion- 
able, or, (ii) in the nature of a penalty, clogging the equity of redemption, or, 
(iii) inconsistent with or repugnant to the contractual or equitable right to 
redeem. ® And the rule has no application unless (i) the collateral advantage 
was a part of the contract of mortgage, and not merely an independent contract 
though relating to the mortgage security, and (ii) the mortgage to which it 
relates is a mortgage simpliciter and not coupled with another transaction, such 
as, for instance, a family arrangement.® " The question is. one not of form 
but of substance, and it can be answered in each case only by*lookiog at all the 
circumstances, and not by mere reliance on some abstract principle, or upon the 
dicta which have fallen obiter from Judges in other and different cases..* 
For each case forms a real precedent only in so far as it affirms a principle, the 
relevancy of which in other cases turns on the true character of the particular 
transaction, and to that extent on circumstances. ”(4) 


1899. As regards the modern tendency of the English Courts to enforce 
contracts according to their true tenor and to recognize 
that the highest equity is to interfere as little as possible 
with the freedom of contracts, some discrimination is essen- 
tial in applying those principles to mortgage transactions in this country where 
the social conditions are widely divergent and probably more parallel to those 
which gave birth to the rule and the usury laws. As has been observed before, 
the rule should not be made to ride roughshod over all transactions, regardless 
of considerations as to ths circumstances attending them, the condition of 
society, the relative positions of the parties, and the substance of the contract, 
for which the English Cases offer illuminating guide, but which are otherwise 
no precedents to be copied. This was the trend of the judgment of the House of 
Lords in a case last referred to and destined to be a leading case on the sub- 
ject ® ; for Lord Haldane, L.C., referring to them said : “It is consistent with the 
objects for which they were established that these rules should crystallize into 
technical language so rigid that the letter can defeat the underlying spirit and 
purpose. Their application must correspond with the practical necessities of 
the timed 1 2 * * 5 ® 
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With these words of preliminary caution an attempt is made in the 
following cases to set out the leading principle of an equitable rule which being 

(1) Pairohugh v. Swan Brewery Co, 

A.C., 665 (570). 

(2) G. d 0 Krpglinger v. New Patagonia 

Meal, dc. Co., (19141 A.C.. 25 (61). 

(B) Howard v, Harris , 1 Yern, 33 explained 
per Lord Haldane, L. C. in G. do, Xreglin - 

ger v. New Patagonia Meat do. Co [ 1914 ] 


1912 A. C., 25 (36), 

(4) Per Lord Haldane, L.C., in G. d C. 
Krelingerv, New Patagonia Meat do ♦ Co.* 
(1914) A.C. 25(391. 

(5) G. & C. Krelinger v, New Patagonia 
Meat dc. Co (1914) A.C. 25* 

(6) lb, at pp. 37, 38. 
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uebween commercial contracts and those made between private persons. 

As Lord Maenaghten said: “The directors of a trading company in search 
of financial assistance are certainly in a very different position from an 
impecunious landowner in the toils of a crafty moneylender.” ® By 
an agreement dated the 24th August 1910, a firm of wool -brokers agreed to lend 
to a company of meat preservers a sum of £10,000 at 6 per cent. If the 
interest was punctually paid the loan was not to be called in until the 80th 
September 1915, but the company might pay off at any time on giving one 
calendar month’s notice. The loan was secured by a floating charge on the 
undertaking of the company. The agreement provided that for a period of five 
years from the date thereof the company should not sell sheep skins to any 
person other than the lenders so long as the latter were willing to buy at the 
best price offered by any other person and that the company should pay to the 
lenders a commission on all sheep skins sold by the company to any other 
.person. The loan having been paid off by the company in January 1918 in 
accordance with the agreement the lenders claimed to exercise their option of 
pre-emption notwithstanding the payment of the loan, and it was held by . the 
House of Lords that the stipulation for the option of pre-emption formed no 
part of the mortgage transaction, but was a collateral contract entered into as a 
condition of the company obtaining the loan; that it was not a clog on the 
equity of redemption or repugnant to the right to redeem, and that the lenders 
were entitled to an injunction restraining the company from selling sheep skins 
to any person other than the lenders in breach of the agreement. In so hold- 
ing their Lordships held ® that the two contracts though made at the same 
moment and by the same instrument were not in substance a single and un- 
divided contract but two distinct contracts.® It was ap ordinary commercial 
contract. In another case decided by the Bombay High Court, the Hope Mills 
Co. had agreed to pay their mortgagee in possession a certain sum by way of 
his remuneration for his management, and which was objected to as a clog on 
redemption, which the court had no difficulty in holding that it was not. In 
support of their contention the mills relied on a long series of English cases 
which forbade a mortgagee in possession to charge the mortgagor for any 
personal service. But most of them were doubtless influenced by the usury 
laws since repealed, and apart from an artificial rule not sanctioned by the 
Act ® the Court was not prepared to enforce it when it was not shown to 
be either unreasonable or unfair. (?) 

1401. The covenants of a deed may be onerous but they could not on 
that ground alone be avoided as clogs on redemption. Bo the mortgagee may 
stipulate for his possession for a number of years certain, say 13, ^ 58 ( 9 ) 

(1) G. C. Ere linger v. New JPoiagonia Meat 243. 
etc Co [1914] A.C. 38. (9) Bam Prasad v. Jagrup, 10 A.Ii.J, 157* 

, (2) Hope Mills v. Sir Caioasji , 13 Bom. referring to Morgan v. Jeffreys, [1914] 1 Cbu 
L.B., 162. 620 without comment, but which was dis- 

(3) Samuel v. Jarrah Timber , <£c., Corpora - tinguishableon the ground that the mortgagor 

■iion, [1904] A.G. 323 (327). was a man of no education who mortgaged 

(4) G. d 0. Kreglinger v. New Patagonia his newly acquired hotel to an inexperienced 

Meat, do. Co., [1914] A.0. 25 (39), mortgagee, a brewer, who stipulated for 

(5) ?6., p. 41. continuance of the security for 81 years and 

(6) Bee Ss. 72, 76, post, a further stipulation that the mortgagor 

17) Hope Mills Co. v. Sir Cawasji » 13 Bom. should purchase all liquors exclusively from 

1L.R. 162 (183, i 84.) him for a fixed term of 28 years or more if 

(8) Bambataw v. Bamkeb % 101. C. s (All.) the mortgage-money remained unpaid at th» 
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even 90 and the Court even upheld the covenant to the effect that if the 
mortgagor failed to redeem on the expiry of 13 years, then the mortgage 
would hold good for another 13 years before which it could not be redeemed, 
on the ground that it was neither penal nor a unilateral covenant inasmuch 
as If the mortgagor could not redeem no more could the mortgagee call in his 
money, f 2 ) But the case would have been different if the covenant had been 
that the mortgagee should on redemption continue to hold the land at a fixed 
rent in perpetuity, and. which would then be clearly a clog on redemption. ! 3 ) 

1402. Covenants clogging Redemption.— A clog on redemption* 
may assume as many forms as the ingenuity of the mortgagee may suggest. In 
one ease it may be a elause lor pre-emption ; (§§ 1405 — 1407) in another case 
it may be for preferential trade (§ 1405) , in a third case it may assume the 
garb of an independent lease (§§ 1397 — 1401) ; in the fourth ease it may 
unduly restrict the right of redemption, confining it to the mortgagor 
personally: or it may unduly postpone it so as to be beyond the reach 
of the mortgagor ; but the test by which such covenants, whatever may 
be their form or nature, should be judged, is whether the added clause renders 
the bargain unconscionable, or was it the result of improper pressure, unfair 
dealing or undue influence, or had it the effect of rendering redemption 
prohibitive or penal. In order to see whether a covenant is a clog or not, 
the transaction must be viewed as a whole, for it cannot be predicated 
of any class of covenants that it is invariably a clog on redemption, though 
there are undoubtedly some covenants before noticed that do fall within 
that category. There is often only a thin invisible line between such co- 
venants as are effectual to bar the right of redemption and those which fetter 
the right so far as to become obnoxious to law, and are then void. Such 
covenants are improper if they unduly fetter the mortgagee's right to transfer 
the property, curtail his enjoyment thereof, or are unnecessarily oppressive 
or unreasonable. In other words, the mortgagor cannot tie down the mort- 
gagee to covenants which do not substantially impair his security, or confer 
upon him an advantage which is unconscionable or oppressive. This is a 
principle embodied in the maxim, “ once a mortgage always a mortgage," W 
and which means that a transaction which was a mortgage at its inception, is 
not permitted to be converted into something else to the detriment of the mort- 
gagor, (5) Where the relationship of mortgagor and mortgagee is once admitted 
or proved, it is for the mortgagee to show that that relationship had come to 
an end. Where, however, the mortgagor admits subsequent fresh transactions, 
and it appears from the Revenue Register, that that transaction was admitted 
by the mortgagor to be an outright sale, the burden of proof would then be 
shifted to the mortgagor, who must then show that it was not so. (6) The ques- 
tion whether a^ covenant is reasonable so as not to go beyond what is necessary 
for the protection of the covenantee in a given case is one of law and not one of 
fact, vf If a stip ul ation is for the benefit of the mortgagee and is a part of the 

scheduled rates— the cumulative effects of but a mortgage.” Noahes & Go. v^Eice, 

m Z hi r° h w f 6 c ™ s j dere< t' , , [1902] A.C. 24 ; followedin Bajmal v. Shivaji 

(1) Muhomed v- Muhomed, (1911) 9 M.L.T. IJD.R., 27 Bom. 154. 

, (5) Noahes & Co. v. Bice, [1902] A.C„ 24 ;■ 

aA 2 Lf A T bamn v ‘ Banhean, 10 he, (All.) followed in Jarrah Timber, dc„ Corporation 
, v. Samuel, [1902] 2 Ch,, 479 : RofmaZ v, 

Smgh v ' 8 * b Bahadur, .6 I.O., Shivaji, I.L R., 27 Bom., 154, 

m t t ^-Bamuriapati, (1911) (6) Eo Po v. U Pe, [1905] Bur.L.E., 37 (39). 

21 M-L.J. 1°10 ; Mahomed v. BijbhaU I.L.R., (7) Mitchael v. Reynolds, 1 P. Wins., 181: 
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mortgage-transacfeion , it is but; a part of his security and necessarily comes to an 
end on the discharge of the loan. On the other hand, if the stipulation confers 
on the mortgagee a collateral advantage over and above the security for his debt, 
it would then be a question whether the advantage is a clog or a fair recompense 
for the risk run by the mortgagee. 

1403. The covenants clogging redemption may assume any form, and 
may be either contemporaneous with the deed in which they are embodied, or 
they may be subsequently entered into ; as where the mortgagor many years after 
the execution of a mortgage borrowed money on simple money bonds in which he 
stipulated that he shall not redeem the mortgage until payment of the amount 
due on tbs bonds, but the clause was held to clog redemption and was declared 
void.d) In another case a mortgage to secure £3000 advanced by the mort- 
gagees contained a covenant by the mortgagor for payment to the mortgagee of 
£3o70 by eighty-four monthly payments of £42-10.s each with a proviso that the 
mortgagee might at any time give the mortgagor fourteen days’ notice demand- 
ing repayment of the sum of £3000 advanced with interest at 5 per cent ; 
Melvill, J,, held that the proviso enabled the mortgagee by 14 days’ notice to 
require payment of the whole £3000 with interest at 5 per cent, and then to 
repay the same already paid under the covenant, and that as such it was void as 
clogging the equity of redemption. & The mortgagor is not debarred from 
redeeming merely because he had ceased to perform certain stipulated services 



to Government, the result of which was that the usufructuary mortgagee’s 
profits were proportionately reduced owing to his being theretfpon obliged to pay 
the full Government assessment. (3) Similarly, the mortgagor’s promise to pay 
a farther sum of money after default has been held to be penal and void.* 1 2 3 4 ) So 
a stipulation that the mortgagor shall not alienate the property pending the 
mortgage is a clog on redemption and, therefore, invalid/ 5 ! So is a covenant 
made by fcjie mortgagor that be would not redeem except “ when the entire 
mortgage money is laid up from the surplus profit,” and which is clearly a clog 
on redemption inasmuch as it was both oppressive and penaU 6 * ) So the 
clause in the deed that the interest and principal due on a mortgage for a fixed 
term of 20 years should be paid on expiry of that term, failing which the 
mortgage was to be converted into a sale was held obnoxious to the same objec- 
tion.^) Still more arbitrary is the covenant that the mortgagor shall redeem only 
when the mortgagee demands his money, and which places bis right of redemp- 
tion at the mercy of the mortgagee.* 8 ) So also is a condition that the mort- 
gagee should remain in permanent possession of the property as a tenant, (9) 
or that the term of the usufructuary mortgagee fixed in the first instance for 
twelve years should be renewed again and again every twelve years thereby 
creating a perpetuity G°) or a vague covenant that redemption should be 


(1) Bajmal v. Shivaji , I. L. R., 27 Bom., 
154. 

(2) Bootti v. Salvation Army Building 
Association , 14 T.L.B. 3. 

(3) Semble in Bhima v. Raghavendracharya , 
I.L.R., 24 Bom. 48*2. 

(4) Marquis of Northampton v. Pollock , 45 
ChD , ISO i210) ; Mailaraya v, Subbaraya , 
1 M,H C.R., 81. 

(5) Ram Saran v. Amrita Ruar , I. L, R., 
SAIL, 869 F B, 

(6) Kandhai Singh v. Babuain , (1910) 13 

O.O., 128. 

G. TP — -118 


(7) Bishen Singh v. Jaimal Singh , (1900) 
P.L.R., 128 ; 8 1.0U 553 ; Sukhudial v. Anant 
Ram , (1894) P. R., No. 331; Oopalchand v» 
Mohan Lal t { 1905) P.R, No. 6, 

(8) Narayan v. Rawji (1884), 254 ; 

Sari v. Mnti Ram , (1896) B.P.J. 420. 

(9) Mohamfd v. Jijibhai , I. L. R.» 9 Bom., 
524 ; Subrao v. Mavjapa, I. L. R., 16 Bom. t 
705 ; Sheo Singh v. Sib Bahadur , 6 1. G.y 
(AIL) 707 ; Pamurlapati v. Samuriapati f 
(1911)21 M.U., 1910. 

(10) Nelakandhan v. Trinildl , I It, R., SO 
Mad., 61. 
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postponed, till all debts due from the mortgagor are paid off.® But such a condi- 
tion when clearly inserted in the bond would create a right which could be 
enforced,® though there is do doubt that if its effect is to indefinitely postpone 
redemption, it will not be enforced.^) Thus, in one case, postponement for thirty 
years, W and in another case for twenty years, ® was held to be unreasonable. 
And so where in a possessory mortgage for a fixed term, the mortgagor sought 
to recover possession on expiration of the period, but was resisted by the mort- 
gagee on the plea that owing to the mortgagor’s misrepresentation he had not 
received the. full benefit purported to be given him by the mortgage, and that he 
had consequently been unable to recoup himself the money he had advanced, it 
was Held that in the absence of any stipulation express or implied in the 
mortgage- deed depriving him of his right to recover possession, he was entitled 
to recover it relying on his proprietary right.® 

1404. A condition by which the mortgagee strives to obtain more than 
his principal, interest and costs, or gains an undue advantage over his debtor has 
always been relieved against in equity.® Thus, where in an iladaraivara ® 
mortgage, the covenant was that, if the principal were not repaid by a certain day, 
the mortgage should be redeemed by payment of one viura of rice for each rupee 
of the mortgage-money, which would give the mortgagee at the market- rate at 
the time of the suit treble the amount of the original advance, it was held that 
the condition was unreasonable and penal and could not be enforced. (9) So 
also, in another case, where the sub-lessee of a theatre, who had an option to 
purchase the lease from the lessee on payment of £2,000 within a particular 
time, arranged with a stranger for a loan of £2,000, and it was agreed between 
the sub-lessee and his lender, that as soon as the lease-right was acquired, it 
should be mortgaged to him and a legal mortgage of it executed, providing for, 
among other things, the payment of the loan with interest at 6 per cent, and 
a third of the net profits of the theatre and for the payment of the money in 
twenty quarterly instalments of £100 ; the mortgage was to secure not only 
the repayment of the £2,000 with interest, but also the payment of all other 
moneys payable by the covenant, so that the mortgage was not redeemable 
on payment of the principal with interest, but must continue to subsist to the 
very end of the lease, in order to secure fche payment of the proportion of the 
profits. Some of the instalments were in arrear, and the mortgagee gave 
notice, requiring the payment within three months of the whole amount with 
interest. Pie was askea to withdraw the notice, but refused to do so. 
Subsequently, on payment of the instalments in arrear, the mortgagee offered 


.amount due. The money was tendered, but the creditor refused to accept 
the money. The mortgagor having then instituted a suit to redeem on 
payment of the amount tendered, it was contended for the defendant that the 
transaction was in substance a scheme for sharing profits and not really a ease 
of a mortgage, that even if it was a mortgage, and the covenant to pay profits 
Was an illegal restraint imposed upon the equity of redemption, the covenant 

(11 Yashwantv. Vithoba , X.L.R., 12 Bora . 

(284) : explaining Rama v. Martand , IJ5.R,, 

9 Bom, (i36), note . 

(2i Per Sargent, O.J., Ya&hwant v. Vitho- 
ba, I. L. R.t 12 Bom., 231 (234) ; see Bar 
Mahadaji v. Ralambhat, I. L. R., 9 Bom„ 

238(285). : 

(8) Courtenay v. Wright, 2 Gift, 337; Soto* 

(4) Talbat v. Braddyl, 1 Vein., 183, 


(5) Cowdry v. Day , 1 Giff,, 316. 

(6) Nidha 8ah v. Murli Dhar % I, L. R,» 
25 All., 115 P.C. 

(7) Tasker v. Small , 3 My. & Or., 70. 

(8) This kind of mortgage occurs in Qanara 
and resembles a Welsh mortgage the mort- 
gagee being in possession and taking the 
rents and profits in lieu of interest. 

(9) Mayilarayar v, Subbaraya , 1 M.H.C* 
R„ 81. 
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was invalid only so far as it affected redemption and was valid as a mere 
money-claim, and that the defendant should be allowed to withdraw his 
notice. It was, however, decided that the case was substantially one of 
mortgage, that the agreement to secure the payment of one-third of the profit 
rental by the mortgagee was an illegal restraint upon the equity of redemption, 
and on the question of notice, it was held, that on the analogy of a notice to 
quit, having once given it he could not withdraw it without the consent of the 
mortgagor.! 1 ) An unauthorized act such as a partition entered into by the 
mortgagee does not affect the mortgagor’s right to redeem nor does a clause 
of conditional sale, (®) or that the property should for ever remain in the 
possession of the mortgagee on his paying a fixed rent, ( 4 ) or that if the 
mortgage- money is not paid on the due date the mortgagor will sell the 
property to the mortgagee at a price to be fixed by umpires,!®) But this does 
not prevent the mortgagor from selling the mortgaged property to the mortgagee 
subsequently to the mortgaged 6 ) To the same category, also belong stipulations 
to pay compound interest (§ 1408). 

1405. A covenant giving an option, of purchase to the mortgagee may 
Covenants for ? r may n °k a on redemption, for it depends upon 
pre-emption and na ^ ure aQ d the conditions subject to which the option 
preference. is reserved. If it leaves the mortgagor option to redeem 

or sell as he likes, and the stipulation does not go beyond 
the covenant that in case of sale the mortgagee should have the refusal. 
But. if the mortgagee wrings out a covenant whereby the mortgagor is 
tied down to the price at which he is to sell, then the question turns upon 
whether the collateral advantage stipulated for by the mortgagee is or is not 
unconscionable or oppressive, though it may not clog the redemption. 0) 
Prima facie, however, the stipulation may be so regarded W — not that it 
is to be so regarded in every case, for the question is one of fact and must be 
decided in each case according to its own circumstances. $) If the price named 
in the deed is a fair market-price at the time the right is sought to be enforced, 
it will be an element in determining the question of fairness. But a stipulation 
for pre-emption may be exposed to other objections. To be valid it must 
-co-ordinate with the existence of the mortgage, and must not outlive the security, 
Bor if it is to continue even after redemption, it is clearly a clog in so far as the 
mortgagor does not get back the property in the state it was in at the time of 
the mortgage. As Bigby, L. J., put it : “ The property which comes back to 
the mortgagor must not be worse than it was when it was mortgaged, and the 
mortgagee must not either expressly or by implication reserve to himself any 
hold upon the property after the time for redemption has arrived, and the right 
of redemption has been put in force/* (10) Thus a covenant that during the 


(1 ) Stanley w Wilde [1899], Ob, 747. 

(2) Mnzhur Hoss&in v. Mur Perskad , 15 W. 
JR., 858 

(8) Kanayalal v. Pyarelal, I.L.R,, 7 Bom. 
139. 

(4) Mahomed v. Jijibkai, I.L.R., 9 Bom., 
524. 

15) Kanaramv. Kuttooby , I.L.R., 21 Mad., 

110 . 

(6) Kcnhayalal v. Narrhar , I.L.R., 27 
Bom., 292, 

(7) Biags v. Bodinott [1898], 2 Oh., 307 ; 
Stanley v, WUde [1899], 2 Oh., 474 : Bimal 
Jati y, Biranja, I.L.R., 22 All., 238. 


(8) In re Edivard’s Estate, 11 Ir. Gh. R., 

367 ; -Fishers Mort., (5 th Ed.), § 3397 ; 

Ramasami v, Ghinnan, I. L.R., 24 Mad., 449 

( 456 ) . 

(9) Per Romer. , L.J., in Stanley v. Wilde 
[1899], 2 Ch.,474 (478, 479), In re Edward's 
Estate , 11 Ir. Oh. R. } 867 ; Hargreave, J., 
went too far in laying down that an onerous 
contract was to be presumed as made under 
pressure. See Biggs v. Hoddinott [1898], 2 
Ob., 807 (321). 

(10) Rice v. Noakes SCo . [1900], 2 Ch., 445 

(457) , O. A , reversed on a different point m 
Naokes & Co. v. Rice [1902] , A. C M 24. 
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continuance of the mortgage, whether any money should or should not be owing, 
on the security, the mortgagor shall not use or sell in the house any malt liquors 
except such as should be purchased of the mortgagee, was a clog on redemption, 
and the mortgagor was held entitled on payment to have a reconveyance, or at 
bis option, a transfer of the security, free in either case from the “tie.” f 1 ) 
But in another case in which in addition to the redemption being deferred for 
one and thirty years there was a further provision for continuance of the ‘ tie” 
for at least 28 years from the date of the loan, and so long after as any money 
should remain due upon the security, it was pointed out that though such 
monopoly would be justifiable for a period of five or seven years (* 2 ), still when 
it is extended to a long term of, “ say, twenty-eight years” it could not be 
upheld. So in another case where a loan was made to a company on the term 
of a letter whereby the borrower agreed to secure repayment of the loan with 
interest by the transfer of certain debenture stock, and it was stipulated that the 
lender should have the option of purchasing the whole or any part of the deben- 
ture stock at 40 per cent, at any time within twelve months, and that the 
advance should become due and repayable with interest at thirty days’ notice 
on either side, the stipulation giving the option of repurchase being stipulated to 
be enforceable, even after the time fixed for redemption, was held to be a clog 
on redemption, and, as such, void. 14 ) The same fate befell a covenant made 
by a mortgagor of shares in a tea company who agreed to use his best endeavours 
to secure that “ always thereafter” the mortgagee should have the sale of all 
the company’s teas as broker, and in the event of any of the company’s teas 
being sold otherwise than through the mortgagee, to pay him the amount of 
the commission he would have earned if the teas had been sold through him. 
The mortgage being paid off, the company afterwards changed their broker and 
they were held to be so entitled. ( 5 ) 

1406 . Again, a covenant for pre-emption does not run with the land. 

Does not run with " Being only a species of contract for the sale of im- 
the land. movable property, the contract of pre-emption stands on 

no higher footing than a contract for the sale of immove- 
able^ property, and does not of itself create any interest in or charge on 
the immovable property which is subject to the right of pre-emption.” ( 6 ) If 
it be regarded in any other light, that is, as creating a real right, as, indeed, was 
held in some cases, then it would be void under the rule against perpetuities,^) 
or for remoteness. But it may be available against a transferee without 
consideration or with notice of the covenant,® though a covenantor could nob 
otherwise bind his representatives and assigns even though he may have 
intended to do soJ 9 ) Such a covenant is then distinguishable from that for 
r ? Q8 .3 a ^ * n ^ 0ase?? > which runs with the land, and which accordingly creates a 
liability enforceable against the lessor's transferees irrespective of notice. 


;{1) Noakes d Co. v. Rice [1902], 2 A.O. 24, 

(2) Term v. Smith , 20 Cb. D. *724 (729); 
followed In Biggs v. Hoddiott, [1895] 2 Ch., 
307 . 

(3) Morgan v. Jeffreys [1910] 1 Cb. 620 ; 
(629) Attorney General v, Bregleton &c., Asso- 
ciation, [1900] 1 Ch. 276 (282), 

(4) SamuH v. Jar rah Timber, do , , Corpora- 
tion, [1902] 2 Ob., 479. 

{!>) Bradley y.CarrUt, [1903], A. 0., 253, 
reversing {1901], 2K. B* 550. 

(6) Per Ayyangar, in Bamasami v. 


Chinnan , I. L. R., 24 Mad., 449 (462) ; see 
S. 54 & § § 678, 979, ante, 

(7) Per Shephard, J., in Bamasami v. 
CMnnan , I. L. R., 24 Mad., 419 (457) ; fol- 
lowing London d S. W. By- Co. v. Comm , 20 s 
Cb D., 562 ; Trevelyan v. Trevelyan, 5% L.T. 
(N. S.). 853 ; Nobin Chandra v. Nabob Ali, 5 
C. W. N., 343. 

(8) S. 40, ante. Haris Paik v. Jahuruddi t 
C. W. N„ (575). 

(9) Nobin Chandra v. Nabob All, 5 O.W.N.„ 
348 (347). 
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1407. A covenant for pre-emption may be enforced by either a suit tor 
w f spec ^ c performance of the contract of pre-emption* or 

ow en oroe . mmn right may be set up as an equitable defence to the 

mortgagor's suit for redemption. W In the former case the limitation is that 
provided by Article 10 of the Limitation Act, -which allows one year from the 
time when the purchaser takes (under the transfer sought to b© impeached), 
physical possession of the whole of the property transferred or re- transferred ; 
or where the subject of the sale does not admit of physical possession, when the 
instrument of sale is registered. ( 2 ) The right to enforce a covenant for pre- 
emption accrues against the mortgagee by conditional sale as soon as his right 
of property, becomes mature* as whan his decree is made absolute. A suit 
for pre-emption by a co- sharer where the vendee has only obtained formal 
possession is* however, governed by the six years* rule under Article 120 and not 
Articles 10 or 144 of the Limitation Act. G) But should the pre-empfcor fail to 
enforce his right within limitation, his claim though barred is not extin- 
guished, (51 and he would not therefore be precluded from setting up his equity 
by way of defence. But while he is not so fettered by any positive rule limiting 
his right, it does not thence follow that he may set up the right by way of 
defence at any time. For in such a case he may have to be confronted with 
the pleas of laches, waiver, acquiescence or quiescence or other forms of 
equitable estoppel. 


1408. The payment of compound interest is not to be regarded as penal 
in every case, for where it is stipulated and is not prima 
bonus "^mBpcmnd f aG * e QSOr ^ anfc or unreasonable, it must be allowed, A 
Interest. contract that redemption shall be subject to the payment 

of a bonus has been upheld. (6) Thus, in a case the 
mortgage was stated to be for £1,000 but only £700 out of this were 
advanced, the rest having been deducted on account of the riskiness of 
the security. It was held that the whole amount of £1,000 could be 
recovered on the mortgage. Generally speaking, where advances have been 
made by a mortgagee to a mortgagor, upon security of a speculative character, 
such as building estates, the Court will, in taking the account in a redemption- 
action, allow the mortgagee sums actually deducted by him for commission or 
bonus at the time of making advances, provided the deductions were made as a 
part of the mortgage- contract, under a bargain deliberately entered into by the 
parties, while on equal terms, and knowing perfectly well what they were doing, 
and without any improper pressure, unfair dealing, or undue influence on the 
part of the mortgagee, the Court treating the transaction in each case as amount- 
ing in fact to the payment of the whole amount of the advance to the mortgagor,, 
and the return of certain part of it to the mortgagee as a consideration for the 
accommodation. After paying in the money the mortgagor cannot be allowed to 
turn round and say, “ though I have paid you that money and agreed that it 
should be received by you as a consideration for the advance you have made 8 


(1) Bamasami v. Chinnan , I. L, R,, 24 24 Alb, 17 P, C. 

Mad., 449 (465). (5) Kanharankutiv , Uthotti , X. L. B., 13 

(2) Art. 10, Sob, IX, Indian Limitation Act Mad., 490 ; Krishna v. Kesavan , I. L. R., 20 

(XV of 1877). Previously Art. 113 or 114 (Act Mad., 305 (311) ; Bamasami v. Chinnan , I.; 
IX of 1871). (now see Act IX of 1908). L. R., 24 Mad., 449 {464, 465). 

(3) AU Abbas v. Kalka Prasad* I. L. R., (6) Fisher, §. 1384 ; c.f, the provisions of 

13 All., 405 affirmed in Batul Begum VS the Contract Amendment Act, 1899. 

Mansur AU, I. L B., 24 All,, 17 (26) P» C. (7) Potter v. Edwards, 26 L. J. Ch., 468. 

(4) Batul Begum v. Mansur A li, I. Ii„ R., 
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me, I will strike it out of the mortgage-account. W ^ Other instances of loana 
with Bi bonus are furnished when debentures are issued at a discount, or when 
a price for the accommodation of the loan is charged under the name of premium 
by building societies. -f''' 

1409. Ho Clog Mo Redemption— It is perhaps unnecessary to state 

that the rule against clog on redemption only applies to a 
.** mortgage no mor fc ga g©. If therefore the transaction was not a mortgage, 
c no covenant could he attacked on the ground of ^ clog 

though the principle which underlies that rule may equally avail to. invalidate 
if*, hut h s invalidity must then be tested by the general principles upon 
which contracts generally are voidable. A deposit of shares as security for a 
loan made on condition that the creditor should have the option of purchasing 
the shares at a fixed price up to a certain date was held not to amount to a 
mortgage, and that, therefore, the covenant could not be attacked as a clog on. 
redemption. 

1410. There is nothing against the mortgagee obtaining a collateral 

advantage for a fresh consideration. It has been held in 
Ho clog. certain cases that where in bonds executed subsequently to 

the mortgage, the mortgagor stipulates against redemption, until payment of tho 
bond-debts although the latter debt cannot create a charge on the property, 
the mortgagor must satisfy it before he can be allowed to redeem.* 6 ) Oa the 
other hand, it has been laid down in other cases that such a covenant is a clog, 
on redemption, and cannot be enforced. (?) But the correctness of both these 
views may well be doubted. For while, on the one hand, if the mortgagor is 
entitled to redeem on payment of the mortgage- money and costs, he could not 
be thwarted by any impediments, though of his own creation, unless they can 
be shown to be necessary for safeguarding the security ; so, on the other hand, 
to hold that in every ease such a covenant is a clog would lead to the far- 
reaching conclusion placing a fetter or clog not so much on redemption, as 
on the mortgagor’s liberty of action. So in a usufructuary mortgage, wheie 
it was agreed that the mortgagee should, by remaining in possession for 25 
years, satisfy himself both for principal and interest, but that, if the mortgagor 
wished to regain possession of the land within that time, he might do so by 
repayment of so much of the principal and twenty -five years’ interest as might 
than be due, the contract was sustained on the ground that the mortgagor 
having had the option, the covenant was not penal. There was nothing to 
show that the mortgagee had over-reached his debtor.! 8 ) And there is 
nothing against the rule if the mortgagor, being unable to discharge his 


(!) Mainland v. Upjohn , 41 Oh. D., 126; 
Northampton v» Pollock, [1892] A.C., 1. 

(2)1** re Anglo-JDanubian Steam Navigation 
Co., Ii.R , 20 Eq., 339. 

($) Rq Phillips, 27 Oh, D m 509. 

(4) London and Globe Finance Gorpwa - 
turn v. Montgomery , 18 T.L.R. 661. 

(5) Maxwell v. Tipping , [1903] 1 Ir. R. 

m* 

(6) Sari w. Baiambhat, I.L.R., 9 Bom., 
233; AUtikhan v. Roshan Khan, I.L.R., 4 
AH. , 85 ; dissetified from io Shea Shankar v. 
Parma MoMon, LL.Rd 26 AH., 559; Allu 
Khan v. Roshan Khan, I.L.R., 4 AH. 85 ; 
Panoha v.Deoraram 6 i C, (All.) 165; follow- 
ing Mhd. Abdul H ami i v. Jaivaj, (1906) 


A.W.N., 267, followed in Hargobind v„ Tula 
Ram , 10 I.C., (A11.) 222 ; Sheo Kumar r. Littu 
Singh , 9 I.C., (All.) 52 ; Ranjit Khan v. 
Ramdhan Singh, I.L.R., 31 All,, 482; Brij 
Lai v. Bhadani Singh , I.L.R., 32 AIL, 651; 
Bhi Khan Singh v. Shankar, 6 A.D.J., 255"; ' 
Kri&hnaji y. Maheshwar , I.L.R., 20 Bom., 
346 ; buc contra in Rajmal v. Shivaji , I.L.R., 
27 Bom., 154; dissented from Mari v, 
Balambhat , 9 Bom., 233, 

(7) Sheo Shankar v, Parma Mahton, I.Ii. 
R., 26 AIL, 559* 

(8) Bapuji v. 8atyabham<x % 26 

Bom., 490 (494) ; Rugad Singh v f Sat Naming 
I.L.R., 27 AU, t 178. 
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y “t aDS the infiuenee b >' hi ® Position, the mortgagee 
a]nn«tnnM PUrc Jf? e a A a ? omiDa ] OT insufficient price, though undervalue 
alone would not be sufficient to impeach the sale.”(4i So , where by an agreement 

subsequent to the mortgage, the mortgagor agreed in consideration of being 

thresh" ? er !‘T f ° r paymenfe - t0 * iv9 tlhe mortgagee the option within 
oalS ffn S“! beeome [ a Partner with the mortgagor, the mortgagee also 
a^reew* in that event to relieve the mortgagor, absolutely from payment of the 
mortgage-amount, and the mortgaged property was to be constituted partnership 
property, and the mortgagee exercised his option to become a partner within 
e further time, the covenant was enforced. (5) So there could be no question of 
clog in a mortgage wb-re the mortgagor acknowledged an earlier debt and 
promised to repay it within a certain time before which hepromised not to redeem 
his present mortgaged So again, there can be no clog where by a clause 
m the mortgage-deed the mortgagor stipulated that he shall not redeem the 
mortgage without first paying up rents of the mortgaged property which he 
held as a tenant of the mortgagee. W But the case would probably have been 
ditrerenfi if the same covenant nad been inserted in a separate or subseauent 
deeaJ / There is nothing in law to prevent the parties to a mortgage from 
coming to any arrangement after the mortgage qualifying the right to redeem. 
The plaintiff had mortgaged his village to the defendant in 1846, In 1870 he 
compromised with the mortgagee on certain terms not alleged to be unfair or 
extortionate. ^ His successors sued for redemption, but the Court bad no diffi- 
culty in holding that the compromise had extinguished the plaintiff's right of 
redemption. ( 9 > 

1411. While a contract at the time of the loan for the purchase of the 
mortgaged property has always been held to be a clog, still if only a day 
intervenes between the mortgage and the contract to purchase, the contract 
ceases to be a clog ipso facto, ( 10 ) The rule was invented probably to obviate the 
necessity of enquiry and investigation in cases where suspicion may be probable 
and proof difficult, The foundation of the rule is in the desire of the Court 
to protect necessitous mortgagors. As Northington : L. C., said : u This 
Court as a Court of conscience is very jealous of persons taking securities for 
a loan and converting such securities into purchase. And, therefore, I take it to 
be an established rule that a mortgagee can never provide, at the time of making 
the loan, for qhy event or condition on which the equity of redemption shall be 

(X) Sauhaya Lai v. Narhar , I. L. R., 27 Ail., 659 ; distinguished in Chhatar Mai v a 
Bom.. 297 ; Mrftomed v, Eztkiel , 7 Bom. L. Baijnath 28 All , 742. 

(9) Shankar Dm y. Gokal Prasad , I,L.R., 
34 All. 620 P.0. 

(10) Samuel v. Jarrah Timber , d)c., Co* 

[1904], A.G«. 323; British South Africa Co. 
v , De Beers dc Ltd,, [?910] S Oh. 502 : O.A* 
De Beers dc, Ltd., v, British South Africa Co. 
[1912J, A G. 52 ; K*egliwt*r v. New Patagonia, 
Meat die. Co., [!914]“a.C., 26 (44) : Shankar 
Din, v. Munshi Gokul Prasad, 34 All., 

620 P C. 

(11) Per Lord Macnagbten in Samuel v. 
Jarrah Timber , dc, Corporation [1904], A.G. 
323 (326). 


(2) And in $idi& registered, S. 17 (6), Indian 
Registration Act (III of 1877). 

(3} Massef v. Johnson , L.R., 1 Exch., 241. 

(4) Kniglt v. Mar j embanks, 2 Mao. & G., 
10 ; Ford i. Olden , L.R., 3 Eq. t 461 ; Revans 
v. Jouce [896] , 1 Tr. H., 4 42. 

(5) 'Re&* v. Lisle [1902]. A. 0. 461. 

(6) Ha/i v. Vishnu, I. £». R., 28 Bnm., 349 
(360) J?.t ; Durga Pershad v. Dukhi Boy ,9 
C.W.N-,/789. 

(7) clhatar Mai v. Baijnath t I. Ii. R,, 23 
All., 742. 

(3) fheo Shanker v. Parma , I. L. R,, 26 
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-discharged and the conveyance become absolute. And there is great reason and 
justice in this rule, for necessitous men are not truly speaking, free men, but to 
answer a present exigency will submit to any terms that the crafty may impose 
upon them.” I 1 ) But leases between a mortgagor and mortgagee, to last during 
the pendency of a mortgage, are not bad in themselves, though they like all 
other transactions between a mortgagor and mortgagee, are looked upon with a 
certain degree of suspicion. ^ 

1412. u Eight to redeem ” and ‘ ‘ Equity of Eedemption ?? dis- 
tinguished, — The right conferred by the first paragraph of this section on the 
mortgagor is designated a right to redeem, a departure in nomenclature from 
that adopted in England where the same right is styled the equity of redemp- 
tion. This latter term presupposes the existence of a distinction between legal 
and equitable estates which the dominating influence of equity has carved out 
of property to suit its own purpose. In the language of English law, on mortgage 
the legal estate in the property passes at once to the mortgagee, the mortgagor 
having nothing left but the bare “ equity of redemption,” a right which though 
not an estate in the proper legal sense has come to be regarded as such by the 
Courtsof Chaneerv,® (B 1342 — 1344). Butin this country the conception of a 
mortgage is entirely different, inasmuch as the mortgagor still remains the owner 
of the property after his mortgage, which only creates what may be termed a jura 
in re aliena as limited by his security, and nothing more. To call the mort- 
gagor’s estate as his “ equity of redemption *’ would %h en be here misleading in 
so far as it implies that the interest of the mortgagor is something less than the 
interest of an owner, 

1418. Besides the acts of the parties before considered, there are other 
B acfc of parties acfes ^ ave c ^ 8 extinguishing the right of 

y ■ * redemption. The mortgagor may, for instance, find 

himself unable to pay off the debt, and thereupon either sell, surrender or 
release the property in favour of his creditor. |4) Erich a transaction once 
entered into cannot be set aside on the ground of misconception or ignorance. 
It may, however, be set aside by reason of fraud. W Thus, vhere the mortgagor, 
on expiry of< the term for repayment, executed a razinama in favour of the 
mortgagee, the latter passing a habuliat accepting the land, and subsequently 
the plaintiff as purchaser of the equity of redemption instituted a suit to redeem 
the property, it was held that as the razinama given by the mortgagor contained 
no reservation, and as it was accompanied by a transfer of pi^sefesion, it had 
the effect of a conveyance of all the mortgagor’s right to the%nortgagee. It 
operated to extinguish the equity of redemption notwithstanding any mis- 
conception or ignorance on the part of the mortgagor. ( 6 ) The breach of & 
condition in a mortgage-deed to the effect that, on default of p&yment on a 
certain date, the mortgage shall be deemed an absolute sih, does not 
amount to an extinguishment of tbe right of redemption by acts of the parties 
within the meaning of this proviso.^) Where the mortgagor l^r a fresh 

„ 

(5) Vishnu v. Kashinath , I.L. k 11 Born,, 
174 ; O'Conner v. Richards , 1 San*'& S. 252 ; 
Eo?d v. Allen , L. R., 3 Bq,, 46i \ hushbrooh 
v. Lawrence , L.R-, 8 Eq., 25 ; 0. XrL. R,, 5 
Cfa ,3; Melbourne Banking Corp r i J^roug- 
ham , 4 App. Gas * 156, 7 App. Gas. Sl,7| v 
. (6) Vishnu v. Kashinath, I.L.R,,.frBoixili 
174. - l. 

(7) Perayya v* Venkata , I. L* R., 14,-Mad., 


(1) Vernon? v. Bethell, 2 Eden., 113 : cited 
per Iiord Macnaghten in Samuel v. Jarrah 
Timber, dc .. Co., [19041 A.C.. 323 (326, 327), 
affirming 0908}. 2 Oh., 1 : Kanhayalal ,v. 
Narhar, U..R, 27 Ram., 297. 

(2) Mahomed v. Bsekiel, 7 Bam. L.R., 277. 

(3) Paget t, Ede, 18 Eq., H8 ; Lakh - 
michandv » Ganpali. 14 G,P.Ij,R., 177 ; Webb 
v. Macpherson , 5 Bom. L.R., 838 (834) P.O. 

(4) I.L.R. 34 All,, 620 P.G. 
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consideration obtains postponement of redemption, the agreement is valid and 
would be enforced. d) 

1414. The question whether purchase by a mortgagee of the mortgaged 
property in execution of a stranger’s simple money-decree against the mortgagor, 
has the effect of extinguishing the latter’s right to redeem the mortgage, is one 
which has given rise to some divergence of opinion. It has been held in Madras 
that in such a case the mortgagee* purchaser does not acquire that property free 
from the equity of redemption, but is still liable to be redeemed.® The reason 
alleged in support of this view is “the impossibility of a mortgagee by such sales 
and purchases as these freeing himself from his liability to be redeemed/’® But 
to hold that the auction-purchaser of the equity of redemption qua a mortgagee of 
the property acquires nothing at all is a principle which has neither principle 
nor precedent to support it. Indeed, in the absence of any statutory disability 
one fails to see why a mortgagee- purchaser of a right in an open sale should be 
in a worse plight than any other purchaser. It is said that his position as 
mortgagee gives him an advantage over rival bidders, so that “ be must be looked 
upon as availing himself of his position as mortgagee to obtain an undue 
advantage over the mortgagor or otherwise to be acting mala fide in the eye of 
the law (whether there be actual fraud or collusion or not).” W Bub it is 
submitted that in the first place this is an assumption which may or may not be 
at variance with the nature of the mortgage and the proved facts of each ease. 
And in the second place sale is not a handicap in which all individual advantages 
must needs be eliminated. Indeed, such a view is clearly opposed to tbat of the 
Privy Council who have laid down that a mortgagee-purchaser is, in regard to 
restrictions upon him, in the same position as any other purchaser/ 1 2 3 4 5 ) Of course, 
if the mortgagee has in purchasing the property contravened the provisions of 
law, as where his purchase was in execution of a money-decree based upon a 
claim arising out of the transaction itself, and was at one time prohibited by 
section 99 of the Act, since repealed, there would be reason for this disqualifica- 
tion/ 6 ! And the rule may even be pushed further to the extent of holding tbat 
a mortgagee could not be permitted to circumvent his mortgagor by bringing the 
property to sale under a decree obtained upon a claim even independent of the 
mortgage/ 7 ) But it would be inequitable to push the doctrine any further. 
[For a further commentary on this proviso see § §573 — 577 ante ; see also 
section 67 (d) and the commentary thereon.] 

1415. Though this section speaks of the extinguishment of the right of 

redemption by act of the parties, tbat term must be under- 
Extincfcion by s ^ 00 d to have been used in its wider sense as comprising 
mortgagor’s omis- an aefc ag we R as aD omission. For instance, the 

* 1<m ' right is clearly subject to the law of limitation, so that if 

the mortgagor omits to sue within the period of limitation, his right would 
become extinguished in the same way as if he bad renounced it by a deed. 


(1) Krishnaji v, Mahesvar > I. L. R., 20 

Bom., 346. . . r o 

(2) Erusappa v. The Commercial tv Lana 
Mortgage Bank , I.L.R;. 23 'Mad , 377 (883). 

(3) Martand v. Dhrndo , I. L, R„ 22 Bom., 
624 ; cited in Ervsaypa v. The Commercial S 
Land Mortgage Bank, I. L. R-, 23 Mad., 377 
(381) 

(4 ) Erusappav, The Commercials Land 
Mortgage Bank-, I.L.R , 23 Mad., 377 1382). 

(5) Mahabir Per shad v. Macnaghten , I.L. 

R-, 16 Cal., 682 PC., affirmed in Mahomed 


v. Savvasi, I.L.R. , 23 Mad., 227 (233), P.C. 

1 6 ) Brajanath v Gobindamani , 4 B.L.R, 
(O.J.b 83 ; Kamhii v. Bamlochan , 6 B.L.R, , 
450; O.A., Bamlochan v. Kmnini , 5 B L.R., 
460 ; Neerunjun v. Oopendro, 20 B.L.R., 57 ; 
Bhuggobutty v. Shamachurn « I.L.R., 1 Cal., 
337 Martand v. Dhomlo t I.L.R-, 22 Bom., 
624 (628, 629). 

(7) Martand v. Dhondo, I.L.R., 22 Born,, 
624 (629) ; Mayan v. Pakuran , I.L,R„ 22 
Mad,, 347 (349). 


, ' 

* -> 



' (1) j®,g. S. 41 ante ; Salamat Alt v. Budh 
Singh, IL B,, 1 All*, BOB (case of most- 
gages,} 

(2) Khairajmal v. Daim, I.L.B,, 32 Cal., 
296 P.C. 

(3) Hasmanta v. Gopal y 11 Bom. L.R., 1145 
(1149); Bamji v, Ghinto , 1 B.H.C.R., 199 ; 
Rtiogfift v. Fattfewa, (1889) B.P.J. 335, 

(4) Hasmanta v. Gopal, 11 Bom, L.R. 
1145 (1149). The conduct imputed is not 
stated, and the question appears to have 
been decided in the lower Courts as one of 
adverse possession, see ih p, 1147, 

(5) Nrnlu v* BaghUt I.L.R., 8 Bom,, 803. 


(6) Kalappav. Shwaya , I.L.R,, 20 Bom,, 
492 ; Lakshmaya v. Yerubandi, I.L.R,, 7 
Mad,, 111. 

(7) Bandhuv . Shah Mohamed, I.L.B. , 14 
All., 350 ; Bambhat v. Baghu, I.L.R., 16 
Bom,, 656; Narayan v, Jlwawd Raw, 

16 Bom., 480 ; Hussain v. Bajaqopal. 
I.L.R., 80 Mad., 28. 

(8) Vallabha v. FetemraMi, I. L. R„ 19 
Mad., 40 (F.B ). 

(9, Malojiv. Thagaji , I. L. E., 18 Bom., 
567; Chudasama v. Mahani , I. L, R., 16 
Bom,, 248; Mahabir v. Macmghim , I.L.R., 
1 Cab, 682, P.C, 


TRANSFER OF PROPERTY. 


is. 60. 


So again, the right being property would be subject to the general principles 
governing all other transfers of property, including those based on the doctrine of 
estoppel. B) But as between the mortgagor and mortgagee that doctrine should 
not be pushed to its extreme limit. And so it has been held that no acquies- 
cence apart from a release would suffice to extinguish his title. ( 2 ) So 
again, a mere admission by a mortgagor or an understanding between him and 
the mortgagee that the latter has become owner cannot destroy the equity of 
redemption (3) though where a money decree was obtained by the mortgagee 
against certain coparceners, who were not managers of the family, to which the 
plaintiffs belonged, but the decree was for a family debt, and the mortgagee- 
purchaser was wrongly put in possession but which had been not only 
acquiesced in by the plaintiffs, but the latter showed by their conduct that they 
were bound by the decree, the court held them bound by their long silence to 
have waived their right of redemption. f 4 ) 

1416. After the Court has once adjudicated upon the mortgagor’s right to 
redeem, the question becomes res judicata and cannot be re- 
By order of a 0 p er3e( ^ jf then the Court hold that the mortgagor is not • 
oul? * for any reason entitled to redeem, he cannot afterwards 

maintain a suit for redemption. It is immaterial whether the adjudication 
made is on a suit by the mortgagor or the mortgagee. Thus, where in 1874 the 
mortgagee had obtaind a decree against the mortgagor for Es. 40, and in default 
of payment he was to take possession of the land, until the said sum should be 
paid. In a suit by tne mortgagor to redeem the said land, taken possession 
of by the mortgagee, in pursuance of the decree, it was held that the 
mortgagee was not liable to account to the plaintiff for the profits of the 
land. He was entitled under the former decree to hold possession, until 
the plaintiff should pay a definite sum, which he had never paid. The 
defendant held under the said decree a complete title to the land, until such 
payment was made. A sale of the mortgaged land for arrears of revenue does 
not deprive the mortgagor of his right to redeem. I 6 * If the decree simply pro- 
vides for redemption by the mortgagor, and contains no provision for foreclosure^: 
or sale, it may be executed at any time within the limitation prescribed for the 
execution of decrees, (?) which is usually three years, as provided by Article 179 
of Schedule II of the Limitation Act. If the decree limits the time for redemp- 
tion, the mortgagor cannot apply for the execution of the decree after the time 
limited, W If the mortgagee omits to obtain an order for foreclosure or sale, it 
has been held that; his separate suit would be barred under section 13, Expl. 2 
(now section 11, Expl, 4) of the Code of Civil Procedure. ( 9 ) Where the mort- 
gagor and mortgagee have agreed to a consent- decree being passed, declaring the 
mortgagee the absolute owner of properties but providing that the mortgagor 
should be at liberty to repurchase it at a certain rate within a specified time, which 



he failed to do, but he afterwards sued for redemption, it was held that the suit 
was barred by section 244 (now section. 47 of Act Y of 1908) of the Code, inas- 
much as the relationship of the parties as mortgagor and mortgagee ceased as 
soon as the consent-decree was passed. W 
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1417. If the decree does not provide for foreclosure or sale, and the morfc- 
gagor omits to redeem it within the period allowed by limi- 
redemption 8115 bar Nation, the question may arise (a) whether the mortgagor 
another ? can maintain a second suit for redemption , and (b) if not, 

what right does the mortgagee thereby acquire over 
the property in suit. In England the law is settled that a final decree 
dismissing an action for the redemption of a legal mortgage, is equivalent 
to a decree for foreclosure, (2) the only exceptions to this rule being where 
the suit is for redemption of an equitable mortgage by deposit of title- 
deeds, W or where the dismissal of the suit was for want of prosecution, W The 
reason upon which the English rule is justified, is that the mortgagor is 
not to harass the mortgagee by instituting more than one suit. (&) But 
this is certainly not the test of res judicata in this country. The exception 
made in the case of an equitable mortgage by deposit of deeds, is grounded 
on the reason that the suit being to redeem certain pieces of ^parchment, the 
only thing foreclosed would he the right to redeem them. 4 It may be that 
the" plaintiff would be barred from bringing another bill to redeem those 
pieces of parchment, but that is all” It cannot foreclose the estate comprised 
therein. ( 6 ) But in India there seems to be some divergence of opinion on the 
point. In recent cases, however, the Courts have held that a decree for re- 
demption becomes a final decree on the expiry of the time limited thereby, 
although no order is passed under section 93 (now O. 24, r, 7, Schedule I of 
the Procedure Code) and hence the mortgagor cannot maintain a subsequent 
suit for redemption. *7) In a number of eases formerly the contrary 
view was maintained ; W that in Bombay the same view seems to have 
been consistently maintained throughout. $) So far as this section is 
concerned there is nothing to prevent the mortgagor maintaining^ more than 
one suit for redemption, unless, indeed, the right is extinguished (i) by act of 
the parties, or (ii) by order of the Court. A decree drawn up in accordance 
with the direction in section 92 (now O. 24, r. 7, Schedule I of the Pro- 
cedure Code) would no doubt be an order of a Court excluding a second 
suit for redemption. (10) The question whether one suit for redemption lias 
the effect of barring another suit for redemption is one which cannot be 
categorically answered, and indeed which can only be answered with 
reference to section of the Code of Civil Procedure. In all redemption-suits 
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the issues are not necessarily the same, and all that can be laid down is that 
when a Court has once adjudicated upon a mortgagor’s right to redeem, so many 
of the issues as bore directly and substantially upon that right, and were heard 
and determined, become res judicata , and cannot be re-opened. But unless 
there has been a determination that the mortgagor has no right to redeem, 
there would still remain one other issue in a subsequent suit which would not 
be res judicata , and which would have to ha heard and determined. W [For a 
further commentary, see Part II of this volume.] 


1418. By a Court here is no doubt meant a Court of competent jurisdic- 
tion having authority to adjudicate upon the rights and title of the parties. It 
has been held that a Bevenue Court 'per $e is not a Court witbin the contempla- 
tion of this clause. No doubt a Bevenue Court maybe invested with the powers 
of the Givi! Court in which case its order will operate res judicata. Thus, in a suit 
for redemption brought by the mortgagor against his usufructuary mortgagee, it 
was contended by the latter that the plaintiff’s right to redeem was barred on 
account of the adverse decision passed against him by the Bevenue Court under 
sections 113 and 114 of the North-Western Province Land Revenue Act. On 
appeal it was held that, since the position given by the section to Bevenue 
Courts is the position of a Court of Civil Judicature of first instance, and since a 
Bevenue Court had held adversely to the plaintiff’s claim, he could not 
maintain a suit for redemption. ( 2 ) 


1419. Provision for Notice before Kedemption.— There is some 
confusion in the drafting of this clause. As it stands, the words “ or no such 
time has been fixed ” are unintelligible. The intention of the clause apparently 
is that the motgagee shall be entitled to reasonable notice before payment or 
tender of the mortgage-money, when no time for payment of the principal 
money has been fixed by the parties, or the mortgage-deed contains a provision 
that, if the time fixed for such payment has been allowed to pass, the mort- 
gagee shall be entitled to notice before payment. (3) It should be noticed that this 
clause does not enjoin the giving of a notice, but only validates one, if provided 
for in the deed. In other words, the mortgagee cannot, on the authority of this 
clause, demand a notice, but he can enforce it if previously agreed to between 
the parties. No period for notice is fixed by the clause, but the Court would 
have to judge in each case, if the period stipulated for is reasonable, and not one 
intended to defeat the provisions of the section as to redemption. The object 
of the notice being to enable the mortgagee to find a new security for his money, 
he is entitled only to such notice as will enable him to find a new investment. 

, 1^20. Under English law, the mortgagee, is, after default, generally 
entitled to notice before redemption, the reason stated being that since the 
mortgagor forfeits the estate in law, by bis failure to redeem it on the due date, 
he has ODly an equity of redemption left which he cannot enforce without giving 
the mortgagee a reasonable notice, usually of six months to enable him to find 
another security. He is now allowed to give either six months’ notice, or pay 
interest for the same period. But if the mortgagee demand his money or take 
proceedings to realize his security (which amount to a demand), notice will then 
be unnecesary,w wbetber’the period for repayment has accrued or not, (5) the 
same rule also applyin g where the mortgagee has taken possession.^) ’ Where 

(3) Maepherson’s Mortgage (7th Ed.), 660. 

(4) Letts v. Hutchins , L.R., 38 Eq., 176* 

Simth v. Smith , [1893] , 8 Oh., 550 (552). ’ 

(5) Bovtll v, Engle [1899], 1 Oh., 648, 

16) lb. pp. 650, 651. 


(1 ) Sita Ra?n v. Madho Lai , I. L. R., 24 
All.* 44 (51], E.R* 

( 2 ) Ear Charanv . Ear Shankar , I.L.R., 
18 All., 59 ; appeal from I, L. R., 16 All., 
464. 
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the mortgagee is entitled to, but does not get: notice, it is usual to allow him 
interest for the period. I 1 ! No notice is required to be given in England in the case 
of an equitable mortgage, which is presumed to be a mere temporary security; ( 2 ) 
and it is conceived that in India the same principle will govern similar cases, 

1421. Limitation for Redemption.— Although the wording of the 
section would appear to allow of redemption “ at any time after the principal 
money has become payable,” it must not he supposed that the section 
overrides the statutory bar to suits, which allows the mortgagor a period of 
sixty years to redeem, ( 3 4 ) unless there has been any acknowledgment of the 
liability in the meantime, in which case limitation would be computed from 
such acknowledgment, but which however, cannot be inferred from the fact 
that in a lease granted of a portion of the mortgaged property by the mortgagee 
to the mortgagor, the former is described as usufructuary mortgagee. Such a 
description would no doubt estop the mortgagee, if the latter had been trying to 
impeach the lease on the ground that be was not usufructuary mortgagee, hut it 
creates no estoppel as regards matters outside the lease, which would preclude the 
mortgagee-lessor from ascertaining hie true title. “But it is further contended,” 
observed their Lordships of the Privy Council, “ that this description of the 
lessor amounts to a representation, which he is bound to make good. In order 
to succeed on this ground the mortgagors must show that the description of the 
lessor was an essential part of the contract that the lessee made the contract 


in reliance on those terms, and that her position was in some way altered by 
the terms in which her lessor spoke of himself. ( J ) And unless the lessee could 
show at least so much, she would have no foundation for contending that her 
extinct right was revived or re-granted by the terms of the lease.”! 6 ) In a joint 
mortgage in favour of two mortgagees in possession, an acknowledgment of 
the title by one only of two mortgagees, does not save the mortgagor’s right of 
redemption from being barred by limitation.! 6 ) An application by the successor 
of an usufructuary mortgagee for mutation of name3 in the coUectorate register 
as such mortgagee, is only an official proceeding and does not amount to an 
acknowledgment of title made to the mortgagor so as to keep alive the right of 
the latter to redeem.! 7 ) When at a period of time within 80 years from the date 
of the original mortgage, in the course of a conveyance the mortgagee admitted 
that the mortgaged property was in the ownership of the original mortgagor, that 
it had been mortgaged, and that the mortgage was at the time subsisting, the 
admission amounted to an acknowledgment of an existing relation of mortgagor 
and mortgagee, and a suit to redeem the original mortgage would be in time if 
instituted any time within 60 years from the date of the admission. W 

1422. Though, ordinarily the mortgagee’s possession being permissive 
cannot be adverse to the mortgagor, still there is nothing 
Adverse posses- j n j aw prevent his possession from becoming adverse, 
nor is there anything in law to prevent the equity of 
redemption like any other right being acquired or lost by 
adverse possession.! 9 ) Of course, in a possessory mortgage the equity of 


slop of equity of 
redemption. 


(1) Bartlett v. Franklin , 15 W.B. (Eng.), 
977; Button Brown (1881), W.N., 116; 
Johnson v. Evans (1889), W.N 95. 

(2) Fitzgeraldv. Mellersh £ 1892} , Ch., 385. 

(3) Art. 148, Indian Limitation Act (XV 
of 1877 ; now Aot IX of 1908 } 

(4) Fatimatul-Nissa v. Sundar Das, I.L. 
B., 27 Cal,, 1004, P, C. ; following Citizens 
Bank, Louisiana v. First National Bank , 6 
App. Cas., 360. 


(5) Faiimat ul-Nissa v. Sundar Das , LL. 
R. f 27 Gal., 1004 (1012), P.C. 

(6) Dhaima v. Balmakund, 18 All, 

458. 

(7) Fatimat-uLNssa v. Sundar Das , I.L, 
B., 27 Cal., 1044, P.C, 

(8) Vitim v. Keshav , 6 Bora. L.K., 38. 

(9) Ehairajmal v. Daim , I.L.B., 32 Cal., 
296 P.C- ; Kanhoo Lai (Lalla) v. ML Kanki 
Bibi t 5 C.W.N. 601 (606), 
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redemption is an intangible right of which physical possession is not possible. 
But in a non-possessory mortgage the mortgagor is the owner and his right of 
redemption is not merely an “ equity ” but a right possessed and capable of 
physical possession. The owner (A) mortgaged with possession his house to 
one D, in 1845 and four years later died leaving him surviving his daughter, 
the plaintiff’s mother and one N the widow of his deceased adopted son, against 
whom the mortgagees wrongly sued on his mortgage and obtained a decree for 
sale, which N satisfied by selling the house to one B who remained in posses- 
sion from 1856 to 1884, when he sold it to the defendant. In 1881 the plaintiff 
who was the owner’s daughter’s son sued both tbe mortgagee and B for 
redemption, but B was discharged because he was held not to be a necessary 
party. He obtained a decree against the mortgagee and in execution was 
obstructed by B against whose purchaser the defendant, the plaintiff sued for 
possession, but the Court held that B’s possession from 1856 to 1884 had been 
adverse to the plaintiff whose suit was consequently held barred by time. W 
In another case the Court took the same view when the usufruct of an usufruc- 
tuary mortgage was wrongfully received by a nephew of the mortgagor to the 
exclusion of her daughter who was the lawful heir.(2) The mortgagee’s posses- 
sion would be adverse if he continues to maintain it after redemption by the mort- 
gagor, or where he assumes possession after his suit therefor is dismissed. ( S 1 
Bat both the mortgagee and the purchaser from him cannot acquire any title 
freeing them from their liability to be redeemed so long as that right is not 
barred by the statutory period of 60 years merely because there has been 
acquiescence by the mortgagor if it does not amount to a release of the equity 
of redemption. ( 4 ) This was the view of the Privy Council in which the facts 
stripped of all unnecessary details were as follows : In 1874 and 1878 the 
plaintiff executed two usufructuary mortgages in favour of the defendant. In 
1878 the latter brought the mortgaged properties to sale in execution of his 
money decree and purchased them benami in the name of servants, but he 
himself continued in possession of the properties. When the plaintiff sued 
him for redemption the defence was that since tbe execution sale tbe defend- 
ant’s possession qua mortgagee had ceased and the circumstances relied on as 
evidence of adverse possession were that since the date of the execution sale no 
accounts had been demanded by. or rendered to the mortgagor, who received no 
subsistence money to which he was entitled under the mortgages, that after 
the sale the mortgagor left the village, ceased to cultivate the land of which 
renewed pattas were granted to the nominees of the mortgagee, all of which 
facts were held to be insufficient to defeat the plaintiff’s right of redemption. 
As Lord referring to the parties observed: As between them neither exclusive 
possession by the mortgagee for any length of time short of the statutory period 
of sixty years, nor any acquiescence by the mortgagor not amounting to a release 
of the equity of redemption will be a bar or defence to a suit for redemption it the 
parties are otherwise entitled to redeem. It is almost unnecessary to add that a 
renewal of tbe pattas or the making of a new settlement with government in the 
names of nominees of the mortgagees did not alter the real title to the lands.’ff 5 ) 

1 423. Redemption of a Portion of mortgaged Property, —This 
clause may be compared with section 67 (a) with which it must be studied for 


(X) PziUappav. Timmaji , T.L,R., 14 Rom., 
176 ; following Nando Coomar v. Brojo Bhoo * 
kun , 4 Wyrcu 36 ; Chohnwondeby v. Canton , 
2J. &W.1. 

(2) Kanhoo Ball (Lalla) v. Mi. Manki , 6 C. 
W.N» 601 (612) ; followed in Bubdal Khan 
v. Qmdhar , 25 1.O. (Oadh) 600. 


(3) Zaibunnissa v. Parichbat , 25 I.G, (All. 
611. 

(4) Ehairaj Mai v. Daim , 32 Gal., 

296 P.C. 

(5) Ehairaj Mai v. Baim t 32 Cal., 

296 (812) P*0. 
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the purpose of gaining a clearer conception of the subject. The clause lays 
down both a rule and an exception, the rule being that a mortgage being one 
and indivisible security for tbe debt and every part of it, the mortgagor cannot 
redeem piece-meal, and the exception being that where the mortgagee himself 
acquires a portion of the mortgaged property, there is then no object served in 
enforcing the rule. The principle of the rule is that in a mortgage -transaction 
the creditor values his security as a whole, and, that if the mortgagor is allowed 
to break in upon its compactness, tbe mortgagee would suffer in the 
depreciation which may be caused to it in consequence. Besides, if it were 
otherwise, it would put the mortgagee to the necessity of having to bring a 
separate suit against each one of the purchasers of a fragment of the equity 
of redemption. Different proportions of value might be struck in the different 
suits, and the utmost confusion and embarrassment would be the result. (*) 
Thus in a case, Subramania Ayyar, J,, discussing the principle, said: — “But a 
mortgage for an entire sum is from its very pupose indivisible : a division of such a 
mortgage, borrowing the language of a text-writer, is conceivable in theory and 
may be carried out in practice. Butin order that a mortgage may fully attain 
its end of securing satisfaction of the entire obligation in the rank and with the 
efficacy which the law or the will of the parties determined, it is essential that 
it should not suffer any disintegration. ( 2 ) This character of indivisibility exists 
not only with reference to the mortgagee, who may generally be more benefited 
thereby, but also with reference to the mortgagor. And save as a matter of 
special arrangement and bargain entered into between all the persons interested, 
neither the mortgagor nor the mortgagee, nor persons acquiring through either 
partial interest in the subject, can, under tbe mortgage, get relief, except in con^ 
sonance with the principle of indivisibility referred to .’ 5 ( 3 ) So, for example/ 
while a Mitakshara son has, as a rule, the right to redeem not only his share 
in the mortgaged property, but the entire mortgage ; there may be cases when he 
could not be permitted to do so. Such a case would arise when a suit for 
redemption brought by the father is dismissed, whereupon the son would be 
permitted to sue only for the redemption of his own interest on payment of a 
proportionate amount of the mortgage-money. < 4 ) So again, where a portion of 
the mortgaged property has passed out of the possession of tbe mortgagee and 
has become irrecoverable on account of limitation, the mortgagor would be 
entitled to redeem the residue on payment only of the proportionate amount 
charged on the mortgage. < 5 ) 

1 424. Exceptions to Indivisibility .—This being then the object, it 
is easy to understand why the rule is liable to the following three exceptions : 

i) Where the co- mortgagors have a distinct and separate interest ; 
(ii) where the mortgagee recognises a partition of the mortgaged property among 
the co-mortgagors ; (iii) where the mortgagee himself acquires; a portion of the 
mortgaged property. The rule as to the indivisibility of a mortgage was recog- 
nised in India, even before the Act, < 6 ) and the law does not seem to have been 
in any way affected by the Act. A mortgage being indivisible, he who desires 
to redeem it must either redeem the whole or not at all : or what amount to 
the same thing, if he only seeks to redeem only a portion of the mortgaged 

(1) Per Lord Hobhouse in Nilhani Banerji All., 215. 

v, Suresh Chandra , I.L.R., 12 Gal,, 414 (423) (5) Husaini Begamv* CoUectar ofCawmur,' 

P.C. 4 A.L.J.B.,375 {391}. 

(2) Relleher on Mortgage in Civil Law, (6) Baul Govind Singh v. Rae Ram Rishun 

pp, 11, 12. Das (1851), S.D.A., p. 288 ; Khyalee Ram v* 

(3) Hutahsanan v, Parmeskwaran-y I.L.R., Ramdyal (1853), S,D. A., N.W.P., 473; 

22 Mad., 209 (211, 212). Shaikh Imam Alt v. Oograh Singh t 22-W,R„ 

(4) Simdar L al v, Chhitar Lai . I.L.R., 25 262. 



property he may do so, but he is bound to pay the whole of the mortgage- debt. 
This coarse may be convenient where the party redeeming is interested in only 
a part of the property, and is unwilling to assume the management of the entire 
property.! 1 ) The question has nothing to do with the interest that the 
redeeming mortgagor may possess in the property, nor is the question dependent 
upon the indivisible character of the property, it is, however, a question 
dependent upon the fact that the security being one and single, its disintegration, 
if permitted, might be disastrous to the interest of the mortgagee, A mort- 
gagee/* observed Morgan, O.J.* u is entitled to say to each of several persons who 
may have succeeded to the mortgagor’s interest, that he shall not be entitled 
to redeem a part of the property on payment of part of the debt, because the 
whole and every part of the land mortgaged is liable for the whole debt. But 
it does not follow from this, that a mortgagee, who has acquired by purchase a 
part of the mortgagor’s rights and interests, is entitled to throw the whole 
burden of the mortgage-debt on the remaining portion of the equity of redemp- 
tion in the hands of one who has purchased it at a sale in execution of a decree 
against the mortgagor. Each has bought subject to a proportionate share of 
the burden and must discharge it.” ( 2 3 4 ) Being, however, a right of the mortgagee, 
it may be waived or relinquished by him. It is not, therefore, necessary that 
all the co-mortgagors must join in redeeming the property. Indeed, if such 
were the law it would be a clog on redemption more obnoxious than any it 
strives to displace. (*) In a suit for redemption, however, all persons interested 
in redemption must be joined as parties, being made defendants, if they do not 
agree to be added as plaintiffs. ( 5 * ) This rule is based . on the right of the 
mortgagee to account once only, and which can be done, if the account is taken 
in the presence of all the parties who could demand an account, (6) Hence, 
there can ordinarily be only one suit for redemption. Non-joinder of a person 
interested in redemption is a fatal defect in the suit, for which it is liable to be 
dismissed, even on an objection taken for the first time in appeal/ 7 ) 

1425 . The mortgagor who redeems the whole property is entitled to a 
co-rateable contribution from the other mortgagors, and as a security for which, 
heis entitled to hold the entire property in charge, until he is in turn redeemed by 
his co-sharers on payment of their quota of the debt, with all incidental expenses 
and C03ts. / 8 ) Until then, he is to all intents and purposes in the position 
of the mortgagee redeemed/ 9 ) and can as validly transfer his interest, as the 
aggregate group of interests called ownership/ 10 ) the amount paid by him 
in excess of his share may also be recovered as a debt under section 69 oi the 
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Indian Gon tract Act. W If a suit for contribution is brought, it will be 
subject to the provisions of section 82, A mortgagor is not, it may be stated, 
entitled to a contribution, if he has paid off a claim already time- barred 
wit nout raising even a plea as to limitation, 12) unless he can show that the 
suit had miscarried by no fault of his own, but by a general misapprehension 
of the rights of the parties. (&) The possession of a mortgagor pending redemp- 
tion by his co-sharers cannot be regarded as adverse to them. Article 120 
of Schedule II of the Limitation Act does not apply to such suits M). 
Of course, there can he no suit for contribution where the plaintiff has 
suffered the decree to be passed against him by collusion or fraud. (?) 
A purchaser of a mortgagor’s interest, in a portion of the property, is hound 
by the same rule as the original mortgagor. He cannot redeem the property 



piece-meal. In short, he is in every respect dealt with in the same way 
as the original mortgagor, and it does not matter whether he is a purchaser 
at a Court-sale or a transferee from a transferee. 

It is to be noted that the clause does not provide for cases where only some 
of the several mortgagees acquire a portion of the mortgaged property. In such 
cases the mortgagor has no right to redeem his share of the mortgaged property 
by payment of a proportionate part of the mortgage-debt. ( ? ) The clause is again 
applicable only to parties who stand to each other in the relation cf a mortgagor 
and mortgagee. ( 8 ) 

The three exceptions to which the rule is liable may now be considered : 

1426. Where Co-mortgagors have Separate Interests*— 
Where, either at the time of the contract or subsequently, the 
(1) Waiver. parties enter into a special arrangment. whereby the interest 
of each mortgagor is separated and defined, the rule as to the 
indivisibility of a mortgage then becomes inapplicable. $) It may also happen 
that the mortgagee may, by his conduct, destroy the original indivisibility of the 
contract. Where he does so. any mortgagor may redeem his own share, by paying 
him a proportionate amount, but then he cannot redeem the share of his 
co-mortgagor against the will of the co-mortgagee. ( 10 ) And where the equity of 
redemption of different plots of land in the possession of a usufructuary mortgagee 
under one entire contract was sold to two different persons, and the mortgagee 
had abandoned his possession of one plot and taken a lease from the purchaser 
of that plot, and thereby destroyed the indivisibility of the original contract, the 
purchaser of the other plot was held entitled to redeem his land on payment of 
a proportionate amount of the mortgage- debt, U 1 ) In another case, in 1873, B 
mortgaged to S seven parcels of land (items 1 — 7) for Rs. 300. In 1880. M 
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purchased B's rights in items 1 and 2. In 1881 , B redeemed item Nonpayment 
of Es. 30 and executed a second mortgage of the rest to S for Rs. -00 . it was 
held that the mortgagee, by accepting Rs. 30 asthe proportionate amount oi e 
mortgage due on one item of lands had destroyed the indivisibility of the dismal 
contract, and that, therefore, the plaintiff was entitled to redeem the two items 
upon payment of the proportionate amount due thereon. (0 Tnese cases were, 
however dissented from bv the Allahabad High Court, on the ground tnat such 
a view is opposed to public policy and would impose a hardship on mortgagors, 
“ for mortgagees would undoubtedly refuse to receive from mortgagors par 
Davment of a debt on condition of releasing a part of the mortgaged property. ' > 
It is submitted that the argument is unintelligible, for if the mortgagees would 
refuse, the mortgagor can move the machinery of law to compel tnem to allow 
redemption piece- meal. The learned Judges also do not state how such a course, 
if allowed under special circumstances, would be opposed to public policy. 
Indeed, the case seems to have been decided without reference to _ an earner 
ease O) decided by the same Court, in conformity with the decisions in Madras. 

14S7. "Where Severance is effected by Mortgagee’s Consent. 

The second exception to the rule is where mortgaged property 

(2) Consent. is partitioned among the mortgagors by consent. of the 
mortgagee. ( 4 > This exception is provided for in section 67 (d). It is by no 
means necessary that the mortgagee should consent previously to partition, it 
he recognises and acts upon it by allowing some of the co-sharers to redeem 
their divided shares, he cannot refuse to settle with the remaining co-sharer by 
receiving proportionate payment. (5) It is, of course, entirely in the option of 
the mortgagee to recognise or not a division among the mortgagors, but u once 
he acquiesces in it, he cannot afterwards refuse to take the legal consequences 
of his own conduct. ( 6 ) Upon the same principle it has been held that a mort- 
gagee who has a security upon two or more properties which he knows belong 
to different persons, cannot release his lien upon one so as to increase the burden 
upon the others without the privity and consent of the persons affected. 
In such a ease the purchasers of the properties not released are entitled 
to insist that no more than a proportionate share of the mortgage-debt 
shall be levied upon the properties in their hands. ,7 ) Apart from consent, 
however, the mortgagee cannot be compelled to permit redemption piece- meal. 
If four brothers having each a one-fourth interest in the mortgage join in 
executing a mortgage, the mere fact that their interests had been defined is no 
ground for allowing partial redemption. M Nor is the right let in by the fact 
that a part of the property has been sold for arrears of revenue not due to his 
default. I®) On the other band, if the mortgagee has even once recognized 
separation of interests, he could not afterwards claim to re-assert his right on 
the ground of indivisibility. Again, an arrangement between one or more of 
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several mortgagors and the mortgagee whereby the former are released from 
their liability under the mortgage in consequence of payment of a portion of the 
debt or otherwise, would not affect the mortgagors who were not parties to the 
arrangement, if their right as against the co-mortgagors is likely to be in any 
way prejudiced thereby.! 1 ) Where seven parcels of land were mortgaged, and 
seven years afterwards a third party purchased the mortgagor’s Interest in two 
of the parcels, after which he was allowed to redeem another parcel on payment 
of Rs. 30, the mortgagee having at the same time taken a fresh mortgage of all 
the remaining six parcels for Rs. 200 and the second mortgagor then claimed to 
redeem the two items which he had previously purchased from the original 
mortgagor, on payment of the proportionate amount of the sum secured by the 
first mortgage, it was held that he could do so. ! 2 1 This view, however, has not 
been accepted in Allahabad where the contrary has been laid down : 1 In 

our opinion it would be contrary to public policy to hold that a mort- 
gagee by allowing a mortgagor to pay off a portion of the mortgage-debt, 
and so release a portion of the mortgaged property, broke up the mortgage- 
contract so as to allow the mortgagor or any one else interested to redeem the 
remainder of the mortgaged property piece-meal, If such were the law, a 
hardship would be imposed on mortgagors, for mortgagees would undoubtedly 
refuse to receive from mortgagors part-payment of a debt on condition of releasing 
a part of the mortgaged property.” But the hardship to either party may in 
such a case be averted by releasing the part on condition that it shall give no 
right to treat the security as split up. Indeed, if such be the intention of the 
parties, it is not likely that partial redemption would still be allowed. The 
mortgagee’s failure t-o implead a necessary party in his suit to enforce the 
mortgage may have the effect of breaking up the unity of his mortgage. Thus 
where B took a mortgage by conditional sale of a certain village, and 0 then 
purchased a portion of the same in execution of a money-decree against the 
mortgagor, of which B had notice : B then sued on his mortgage without 
joining O and obtained a decree which was made absolute. C then sued for 
redemption of only the portion purchased by him on payment of a proportionate 
amount of the mortgage-money, and his prayer was allowed. W 

1428. Severance by Merger.— The rule of law against breaking up 
the integrity of a mortgage-security being a rule aiming at the 
(3) Merger. protection of the mortgagee, has no application to cases where 
the mortgagee himself acquires a portion of the mortgaged property. ( 5 > But 
the purchase of a Dart of the mortgaged property by a mortgagee, subject to his 
mortgage, has not necessarily the effect of fully discharging the mortgage, without 
regard to the value of the property purchased and the price paid for it whether 
such purchase be made in execution of a simple decree for money 6r in execution 
of a decree obtained by the mortgagee himself upon a subsequent mortgage, 
though there may be circumstances in which it may have the effect of 

Loll (1876), N.W.P.H.C.R., 88 ; Ali Khan 
v. Mohamed (1881), 319 ; SoMiaram 

v. Canal (1883), B, P. J., 51; Nandkishore 
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extinguishing the mortgage.® This is a modified application of the doctrine of 
merger by which the benefit of a security is lost when it merges into another 
security of a higher nature.® Of course, there can be no merger unless the 
securities are vested in the same person. The equitable principle of the rule 
may be explained by supposing a mortgage by two co-sharers, one of whom sells 
his property to the mortgagee/ It would be obviously inequitable to compel 
the remaining co-sharer to bear the whole burden of the debt, and hence he is 
allowed to redeem on payment of his share. The mortgagee by purchasing a 
part of the mortgaged property should not place the mortgagor in a worse position 
than that in which the mortgagor would have been, had any other person 
purchased the property. Where several properties are mortgaged to secure one 
debt, such properties are liable to contribute reteably to the debt, the extent of 
the liability of each property being proportionate to its value at the date of the 
mortgage.® If the mortgagee himself purchases one of the properties liable to 
contribute rateably to the mortgage -debt, he must bear a rateable share of the 
debt, and he cannot be allowed to benefit himself, and to prejudice the mortgagor 
or the owner of the remainder of the property by throwing on it the whole 
burden of the liability.® He must bring into account the value of the pro- 
perty purchased by himself. But being an equity in favour of the mortgagor, 
it is his duty to use it in defence, and to shew the extent of the reduction in his 
liability. ® 

1 429. It must be observed, however, that the mortgagee does not in every 
case acquire the property by purchase , for he may acquire it by any one of the 
other modes of transfer recognised by law. The word acquired is general 
enough to include such transfers. And the law regards the other modes of 
acquisitions, it is conceived, in the same light. Thus where the equity of 
redemption of different plots of land, in the possession of a usufructuary mort- 
gagee under one entire contract, has been sold to two different persons and the 
mortgagee had abandoned his possession of one plot, and taken a lease from the 
purchaser of that plot, thereby destroying the indivisibility of the original 
contract, the purchaser of the other plot was held entitled to redeem his land on 
payment of a proportionate amount of the mortgage-debt. ® In another case 
the property was foreclosed to the mortgagee who had failed to implead the 
auction-purchaser of a part of the equity of redemption of whom he had notice, 
and who thereupon sued for redemption only of the portion purchased by him, 
which, however, the mortgagee would not allow, bub the Court allowed piece- meal 
redemption on the strength of the concluding words of the section.® But 
whereas in such a case the joint character of a mortgage is broken, the right of 
a co-mortgagor to redeem the whole mortgage is also thereby terminated. Each 
co-mortgagor must thenceforward redeem his own separate share. He cannot 
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claim to redeem the shares of the other co-mortgagors against the will of the 
mortgagee. W But he may sue for redemption of all that remained of the pro- 
perty, impleading the other co-mortgagors after hearing whose objections the 
Court may allow or disallow the claim.* 1 2 ) Independent suits for redemption 
brought by co-sharers should be heard together.* 3 ) 

1430. Where the mortgagee acquires a portion of the mortgaged property 
_ from a co-mortgagor, the other co-sharer cannot redeem the 

r the e Mortgagee’s s ^ iarQ * n *&e mortgagee’s possession against his will. Hence, 

share. where two Hindu co- widows mortgaged their estate, and the 

mortgagee subsequently purchased the equity of redemption of 
one of them, it was held that the other co- widow could redeem no more than 
a moiety of the estate during the iifetime of the vendor.* 4 ) In another case, where 
a mortgagee in possession had acquired a right to a share in the property mort- 
gaged, it was held that he could not be compelled to surrender the mortgaged 
property on payment of the debt or any part of it on payment of a proportionate 
amount of the debt, until the mortgagor has, by a proper suit for partition, 
ascertained definitely the shares of the co-owners.* 5 ) This view has, however, 
been dissented from in Bombay, where it has been held that in such case the 
mortgagor would be entitled to redeem the whole mortgage, and the fact 
that the mortgagee has himself purchased a portion of the equity of redemption 
could not defeat that right.* 6 ) In other words, if the purchaser of an equity of 
redemption happens to be the mortgagee, he does not acquire an equity superior 
I to that of co-mortgagor, but if so, why should a mortgagee, qua a purchaser, 

h be in a worse position than a stranger purchaser? Of course, if the mort- 

gagee had purchased the property by taking advantage of bis position as 
mortgagee, the case would be different, but otherwise, if the purchase is carried 
out in good faith, there is no reason why the mortgagee-purchaser should 
not have the same rights as a stranger purchaser. At any rate this is the 
view now taken in Allahabad,* 7 ) and Oudh* 8 ) though it is not acceptable in 
Bombay * 9 ) and Calcutta.* 10 ) 



1431. In a case the mortgagee sued the original mortgagor who died during 
the pendency of the suit. The mortgagee thereupon proceeded with the suit 
without bringing upon the records two of his legal representatives. A decree 
was passed against such as were impleaded, and in execution the property was 
sold and purchased by the mortgagee himself. The two persons who had been 
excluded thereupon sued to redeem their share of the property, and the Court 
allowed them to redeem it on payment of the amount found due on account of the 
mortgage-debt in respect of their share up to the date when in execution 
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of the decree, the mortgagee took possession of the mortgaged property it bemg 
held that for the subsequent period the mortgagee was n^ entitled fco nj 
nor the plaintiffs to their share of the mesne profits.! 1 ) In a “ oth f ““f " Zy. 
the second mortgagee of a four annas share of a property and ledeemed a fi b 
mortgage upcm a twelve annas share inclusive of his four annas. A ^seoueut 
second mortsa«ee of the eight annas share redeemed the first mortgage upon 
the°whole 0 1 wefve annas. A was held entitled to redeem the four annas upon 
which he had a second mortgage.! 2 ) 

1 432. In no case does the purchase of a portion of the mortgaged property 

by the mortgagee extinguish the entire mortgage. This 
Rateable abate- view 0DCe ta k en by the Allahabad High Court, w has 
meat when made. qow been defin ; fce i y over ruled by the Full Bench. W 

Where the mortgagee purchases a portion of the mortgaged property and suose- 
quentlv seeks to enforce his mortgage, bringing the mortgaged P ropart ^ . 
sale in execution of a decree obtained on his mortgage, he will have t0 b uo | 
into account the full value of the portion of the mortgaged Property Phased 
bv him! 5 ) Where the defendant pleads that his share should be burthened 
with no more than a proportionate amount of the original mortgage-de , 
and claims to redeem such share upon payment of that quota, it iis ifor him o 
show what that proportion is, and to pay it into Court m the absence of which 
ha cannot be exempted from further liability.! 5 ) Where fragments of the 
equity of redemption have been sold to different purcnasers tne proportion o 
mortgage-charge for which an individual purchaser is liable, cannot be appor- 
tioned bv taking an account as between him and the mortgagee alone, in 
the absence of the purchasers of the other parcels who must all be necessarily 
impleaded in such a suit.W [As to the mode of apportionment, see see. 82, 
comm,] 

1438 The doctrine of rateable redaction does not apply where only one 
« . ‘ of several mortgagees has purchased the equity of redemp- 

chase made by P 0B e bion as to a part of the mortgaged property. There is 
of several raort- then no merger of the mortgage m the hands of tne 
gagees. purchaser, for he is not the sole mortgagee.! ) Where 

there are several mortgagees, a mortgagee refusing to redeem the entire property 
may afterwards be precluded from permitting redemption piece-meal. A property 
belonging to land B was mortgaged to X in 1879. In 1888 A mortgaged his 
share onlv to Y, and in 1897, B similarly mortgaged his share to Z. Thad 
redeemed to X in 1891. Z first sought to redeem Y in respect of the share 
mortgaged to himself, but on Fs objection that the whole property should be 
redeemed, Z’s suit was dismissed, and he subsequently instituted a suit to 
redeem the whole property and in which he was successful. In a suit by T to 
redeem Z in respect of the share mortgaged to Y it was held that as Z did not 

R m 27 ; Ghunni Ball SriJcishan , I. L, B, f 33 
AIL, 434 ; Jugal Kishore v. Kedar Nath , 
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Ali v. Jomahir Singh , 13 M- I. A M 404. 

(8) Sobha v. Inderjeet , 5 N. W. P, H. O. 
,R., 148 (150) ; followed in Mahtab Baiv, 
Sant Lai , I. U B., 5 A}L, 


s. 61 .] 


BULB AGAINST CONSOLIDATION. 


939 


accept Fs offer to redeem the whole property, Y was entitled to redeem the 
share mortgaged to him.O) 

61 . A mortgagor seeking to redeem any one mortgage, shall, 
Right to redeem ^ ie absence of a contract to the contrary, be 
one of two proper- entitled to do so without paying any money due 

mortgaged! a6ely unc ^ r ail Y separate mortgage made by him, or 
by any person through whom he claims, on 
property other than that comprised in the mortgage which he 
seeks to redeem. 

llhistration. 

A, the owner of farms Z and F, mortgages Z to B for Rs, 1,000, A afterwards mortgages 
F, to B for Rs. 1,000, making no stipulation as to any additional charge on if, A may insti- 
tute a suit for redemption of the mortgage on Z alone. 

1434. Analogous Law, — This section is borrowed from section 17 of 
the Conveyancing Act, W which very clearly states the law thus • 

“ 17. (1) A mortgagor seeking to redeem any one mortgage, shall, by virtue of this Act, 

be entitled to do so without paying any money due tinder any separate 

HcStiono£mortffa“es SO " moct S a 6 e made <>7 him . <* by aay'person through whom he claims, on 
° a “ property other than that comprised in the mortgage which he seeks to 
redeem, 

(2) This section applies only if, and as far as, a contrary intention is not expressed in the 
mortgage-deeds or one of them. 

(3) This section applies only where the mortgages or one of them are or is made after the 
commencement of this Act”. (3) 


This section abolishes the consolidation of mortgages, as section 80 aboli- 
shes taeking, thus introducing a great change in the law in India in the same 
way as section 17 of the corresponding English Statute has, by abolishing 
consolidation, ©fleeted a great change in England. The section has suffered 
verbal changes since its draft stage when it was proposed to be enacted thus : 
“ If the two owners of two or more properties make separate mortgages on them 
by separate assurances, each mortgage may, in the absence of a contract} to the 
contrary, be dealt with irrespectively of the other, though the mortgages are 
made in favour of the same mortgagee.” W The illustration remains intact, 

1435. Before the passing of the Act it was a rule in some parts of India 
D . f that if the mortgagor mortgaged two properties to one 

consolidation. ° P 0rson > separately, for distinct debts, or successively to 
secure the same debt, the mortgagee could insist that one 
security shall not be redeemed alone, ( 0 ) “The principle is that, redemption 
being an equitable right, the person who redeems must on his part do equity 


(1) Jawahir Sing v. Baldeo , 12 C. W, N„ 
515, P.0. 

(2) 44 & 45 Viot„ o. 41. 

(3) The Act came into force on the 31st 
December 1881, vide S. 1 <2j. 

(4) 8. 60, Bill 1870. 

(5) The English rule in favour of consoli- 
dation was followed in Bombay Withal v. 
Baud Hussain, 6B. H. G. R., 90), but not 
in Bengal ( Odoy Churn v. Bhujohury , 11 W* 


R., 310). In a subsequent case {Narayan 
v. Pandurung, I. L, R., 7 Bom., 526), how- 
ever, the rule , was held to be inapplicable 
to the mofussil of Bombay, The marginal 
note appended to the Bill refers to Vithal v« 
Baud (6 B. H. 0. R., 90), as the case which 
lays down contra and which it now overrules. 

(6) Shuttleworth v. haycock , l Vern., 245 ; 
Pope v. Onslow, 2 Verm, 285 ; Cummins v. 
Bletcher, 14 Oh. D.> 699. 







(1) Willis v. Lugg, 2 Eden., 78. 

(2) Fisher, § 1210; Vithal v. Baud, 6 B. 
H. C/R.,90. 

(3) Ctimmms v, Fletcher , 14 Ch, D., 699 
(712). 

(4) JW, p. 714. 

(5) Par James, LJ,, in Cummins v FZe2- 
cftar, 14 Oh. D*, 699 (708), 


(6) Pledge v. ;TFfeite [1866], A. C,, 187 
(192); Tweedale v. Tweedale t 23 Beav., 341 ; 
TWs v. Sproa, 1 DaGr.M. & G., 240 ; Cracft- 

y. Janson, 11 Oh. D. t 9. 

(7) Spalding v. Thompson, 26 Baav,, 637. 
(8; Robb. Mort., 855. 

(91 Fisher, § 1210, 
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towards the mortgagee, and redeem him entirely W — not taking one of his 
securities, and leaving him exposed to the risk of deficiency as to the other/ v ) 
So in an earlier case it was observed by Cotton, L. J.:~~ The right to redeem 
was the creature of equity, and the Court of Equity held that it was inequitable 
that the mortgagor should take from his creditor the sufficient estate and leave 
him with an insufficient estate as a security for a different debt, and in grant- 
ing its own relief it refused to do so except upon the terms of his doing what 
the Court of Equity thought equitable. ( g )...YV here a party obtaining relief 
has not a legal right to any assistance, it imposes this fetter or condition 
upon him, that he shall not have the assistance without doing^ that which the 
Court of Equity, independently of contracts, considers it equitable to enforce 
against him/’ ( 1 2 3 4 5 > “ The whole doctrine.,. arises from the power of the Court 

of Equity to put its own price upon its own interference as a matter of 
equitable consideration in favour of any suitor.” (*) The right existed whether 
the securities were legal or equitable. Judgment-creditors could con- 
solidate. (7) 

I486. Consolidation and Tacking distingnislied— Tacking, is 
the union of several debts upon one estate ; consolidation is the union of seve- 
ral debts respectively charged on several estates, ** In tacking,” says 

Maher, ** the right is to throw several debts (one or more of which are either 
lent upon inferior securities on the same estate, or are mere specialty debts) 
upon the protection of the legal estate, the dominion over which is the very 
foundation of the right. But the right which is now to be considered, depends 
upon the equitable principle, that he who seeks the aid of the Court must do 
equity himself ; and it enables a mortgagee to unite, and to hold united, secu- 
rities on different estates, until payment of the debts charged on both of them — 
to make one estate liable for a debt specifically charged on another. To give a 
right to tack, one debt only needs to have been lent on the credit of the estate ; 
its is sufficient that the other be merely a lien upon it ; and where the doctrine 
of circuity applies, even that is unnecessary. But the essence of the other 
doctrine is, that there shall be several estates, each specifically liable for a 
particular debt. To the one, notice at the time of advance is fatal ; in the 
other, the right belongs to a mortgagee, who has taken several securities from 
the same mortgagor, and who, therefore, of necessity, has notice of the first 
mortgage, when he takes the second.” 

Thus, on the principle enunciated in section 80, a third mortgagee redeem- 
ing the first cannot acquire priority over the second mortgagee as regards his 
0X071 mortgage, and so the second mortgagee, by making subsequent advances 
to his mortgagor, cannot consolidate the two mortgages so as to obtain priority 
over the first mortgagee. As the third mortgagee cannot tack, so the second 
mortgagee cannot consolidate. 

1437. Principle. — The principle of consolidation is founded on the 
principle that a Court of Equity would not assist a mortgagor in redeeming one 
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of his estates, unless he has paid all that was due, though secured on a 
different estate, © 

1488. The principles of tacking and consolidation in England had their 
origin apparently in Courts of Equity to which mortgagors who wished to redeem 
were obliged to have recourse, and the principles seem to have been adopted 
upon the ground that a mortgagor who came into a Court of Equity to obtain 
relief by redemption of a mortgage, should discharge all the debts due to the 
mortgagee, and secured to him by mortgages on that or other property of the 
mortgagor. I 2 ) The principle upon which the doctrine originally rested was 
perfectly sound, but by a series of so-called logical deductions “ the original 
doctrine of consolidation became so extended as to cause an intolerable grievance 
to persons dealing with estates in mortgage,” © and consequently, even before 
the passing of the Conveyancing Act the application of the doctrine was much 
curtailed, and had to be hedged round with many restrictions. 



also.” But no such implication can 
legitimately arise from the illustration, 
which only exemplifies a typical case with- 
out attempting to modify the section by 
studied implication. Moreover the learned 
judges have confused tacking with con- 
solidation. 

(6) Fisher (6th Ed.) § 1499 ; Per Kelle- 
wich J. in Bomll v. Sudh, [1896] 1 Cb. 648 
(650, 651) ; Per Romer 3, in Smith v. Smithy 
[1891] 3 Oh, 550 (559) : “ If the mortgagee 
has himself demanded payment of the debt 
or has taken any steps to compel payment of 
it, no notice by the mortgagor, and no pay- 
ment of interest in lieu of notice, is required.” 

(7) Per Wickens V-C. in Letts v. Hutchim 
LR. 18 Eq. 176: “you have demanded pay- 
ment by your proceedings ; and here is 
payment : you cannot decline what you have 
demanded,” 


(1) Mills v, Jennings, 13 Ch. D.. 639(646); 
affirmed in Jennings v. Jordan , 6 App. Cas»» 
698. 

(2) Tajjo Bibi v. Bbagwan Prasad, I» L. 
R., 16 AIL, 995 (299), 

(3) Fisher, § 1211, see per Lord Davey in 
Pledge v. White [1896], A. C„ 187 (19‘iL 

(4) Dorasami v. Venkataseshayyar , [I. L. 

R., 25 Mad., 108 (125) ; ft Lowed in 

Batasubramania v, Sivagutu , 21 M, L. T. 
562:111.0.629(680). 

(5) In Dorasami v. Venkataseshayyar , [I. 
L. R;, 25 Mad., 108 (115)], White, O. L, and 
Bhashyam Ayyangar, 3., remarked : “But 
that very section {8. 61) implies, as is shown 
by the illustration, that if different mort- 
gages are in favour of one and the same person 
not in respect of different properties, but 
over the same property, the mortgagor can- 
not seek to redeem anyone mortgage 
without redeeming the additional mortgages 

G. TP— 121 


1489. The fact that the doctrine conferred a right not only against the 
mortgagor, or his heir or devisee, but also against a bona fide purchaser without 
notice, must have often led to usurpation of property under the seductive name 
of equity, and which was probably the last straw calling for the immediate 
intervention of the Legislature. Consolidation was formerly the rule as it Is 
now the exception, in favour of which the parties must now enter into a 
contract. Even then, it may not be given effect to, if it has the effect of 
clogging redemption. It is said that the section abolishes consolidation 
of mortgages only over different properties, but leaves the doctrine un- 
touched if the several mortgages be in favour of the same person and 
in respect of the same property. © But this view is certainly not warranted 
by the section, and reference to its illustration, if permissible at all for the 
right construction of the section (§ 15) does not lead to any other conclusion. © 

1440. It seems that much more is sought to be implied by the section 
than its wording would reasonably bear. For instance it was said to imply “as 
is shown by the illustration, that if the different mortgages are in favour of one 
and the same person not in respect of different properties but over the same 
property, the mortgagor cannot seek to redeem any one mortgage without 
redeeming the additional mortgage also,” © which, it is submitted, it clearly 
does not, though the view may be otherwise sound enough. © The section 



(1) AlluKhanv . Boshan Khan , I, L. R., 
4 All., 85. 

(2) Hughes v. Britannia Sc., Building 

Society, [1906] 2 Cb. 601 ; Freeman v. Laing, 
[1899] 2 Cb, 355 ; Bank of Africa 

v. Salisbury Gold Mining Co, [ 1892] A. 
C. 281; Bolt v. Hopkinson, 25 Beav., 461; 
O, A* Bopinson v, JRoZi, 9 H. L. 0. 514 ; 
London and County Banking Co. v. Batcliffe, 
6 App., Cas. 722 ; Bradford Banking Go. v. 
Briggs , 12 App, Cas, 29. 

(3) The contrary was held in Bhartu v. 

BaZipiB A. 3j, R., 672, but it assumes the 


firsjs view to be correct. 

(4) BanjU Khan v, Bamdhan Singh, I, 
R. B., 31 AIL, 482 (486); following A llu 
Khan v. Boshan Khan , I. L. R., 4 All,, 85 : 
Muhammad v. Jairj Mai, (1906) A. W. N, 
207 ; Bhikam Singh v. Shankar Bayal, 6 A*. 
B. I. 255; Borasami v. Vcnkataseshayyar , 
I, L« R., 25 Mad., 108; Balasubramania v, 
Sivaguru, 21 M. L. J. 562 ; 11 X. C. 629. 

(5) Bee s. 85 Comm, post. 

(6) Afaftw Krishnama v. Annangara , I, I*. 
R*, 30 Mad. 853, 


TRANSFER OF PROPERTY. 


[S. 61 


does not; profess to exhaust all the possible eases of tacking and consolidation, 
but merely provides against one case beyond which it expresses and implies 
nothing. Gases not covered by the rule, must then be decided on general princi- 
ples consonant with the other provisions of the Act and which will have to be 
presently considered. 

1441. Meaning of Words, — “ A mortgagor seeking to redeem . ” What 

about those entitled to redeem under section 91 ? It is apprehended that not 
only the mortgagor but all persons entitled to redeem are entitled to the benefit 
of.this rule, the justice of which was recognized even before the Act. (1) “In the 
absence of a contract to the contrary means that parties may by contract 
withdraw to the transaction from the operation of the rule. Such contract 
may, it is conceived, be made at anytime, provided that it is not made to defeat 
the rights of a third party. £ 1 2 3 ) “ Without paying dc i.e without redeeming 

it. “ Or by any person shows that the right is not personal to the mortgagor, 
but accrues in favour of any one representing him. *’ On property other than 
that comprised in the mortgage lohich he seeks to redee?n This clause is loosely 
worded, and may, if too strictly construed, mean either (i) that the mortgagor 
can have the benefit of the section only when the second mortgage is secured 
by some other property than that comprised in the mortgage which he seeks 
to redeem; or (ii), that he need not redeem the other mortgage on the property, 
&c., which seems clearly to be the intention. (3) “ As hereinafter provided ;** 

i.e., in sections 83, 84, post. 

1442. Consolidation by Contract.— There is nothing in this section 
to prevent the tacking of two or more mortgages in respect of the same pro- 
perty, though such tacking without contract would he obnoxious to the rule 
against clogging redemption, already set out under the last section. But if 
there is a contract and it is not of the kind prescribed by it, the mortgagor 
would be compelled to stand by his contract to redeem two or more mortgages 
on the same property, or not at alU 4 ) But since the covenant as to tacking or 
consolidation is a collateral advantage, which the Courts view askance, the con- 
tract must be both express and unequivocal. But while mortgagor is not com- 
pelled to redeem the two mortgages on the same property, the mortgagee, would 
seem as a result of another rule to be considered in the sequel W to be obliged 
to tack them when he has to put them in suit. ( 6 ) But in this respect the 
mortgagee stands in a position of greater advantage, when he holds two or more 
mortgages relating to different properties, which he is not bound to and under 
the provisions of this section he is no longer entitled to consolidate. But he 
may still contract himself out of the disability by entering into a contract with 
the mortgagor, in which case the rights and liabilities of the parties must be 
determined with reference to the doctrine. But here again, as already observed, 
law regards consolidation as inequitable, it will always struggle against it unless 
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the contract is explicit; and clear,® If two properties are mortgaged by the 
same deed, but are separately described, and the sums which they secure 
are specified, and the deed contains separate provisos of redemption, the 
intention is clearly to treat the two mortgages as distinct, and no intention 
to consolidate can be inferred from the mere fact that they have been incorpo- 
rated in the same deed. I 2 * The owner of two public houses A and B being lease- 
hold property, mortgaged' at first A for ,€1,000, and then 8 to a brewery com- 
pany. Property A was subsequently mortgaged to one Bird. The lease of A 
being nearly out, the company farther advanced a sum of £1,000 for its renewal, 
and thereupon the mortgagor with Bird’s consent executed a fresh mortgage for 
£2,000 which included the sum advanced on the first mortgage and, at the 
same time, Bird’s mortgage was renewed, who, on his part, executed a memo- 
randum giving the company priority for the £2,000 and advances up to £300. 
The company having assigned both the mortgages to the defendant, Bird sued 
him to redeem A t and the question was whether he could do so without also 
redeeming B, and it was held that though the mortgage of A to Bird was in 
date subsequent to the mortgage of B, the intention of the parties was merely 
to give priority to the company for their £2,300, and not to give them the right 
to consolidate the mortgages on A and 13.® For the purpose of consolidation 
it is necessary that the mortgagee must hold two or more mortgages from the 
same mortgagor,® but not necessarily in respect of different properties.® 
There can be no consolidation between a mortgage by A for his own debt, 
and mortgage by A and B for their partnership debt.® It is only in the 
former ease that the mortgagor can exercise his election, and the mortgagee can 
claim to consolidate. Of course, in such a case the mortgagor may transfer his 
equity of redemption to several persons, but since these only acquire the right, 
title and interest of the original mortgagor, they are in no better position than 
the latter ; and if the mortgagee could have consolidated against the mortgagor, 
he cannot be prevented from consolidating against the holders of his equity of 
redemption. At the same time their right cannot be affected by a mortgage 
created after the purchase.® Thus, where the mortgagor of one property 
assigned the equity of redemption, and afterwards mortgaged another property to 
the mortgagee of the first, it was held that the assignee of the equity of redemp- 
tion could redeem the first mortgage which was not affected by a mortgage 
created subsequently to his purchase. Similarly, it was laid down in one ease® 
that there can be no consolidation when two or more mortgages made by the 
same mortgagor to different mortgagees on different estates become united for 
the first time in one person after the mortgagor has assigned (by way either of 
sale or mortgage) the equity of redemption of one of them, even though both 
the mortgages ware created before the assignment. Bo the section offers no 
impediment go the mortgagee enforcing his subsequent security against the same 
mortgagor if the borrower had agreed that the earlier mortgage was not to be 
redeemed until the later mortgage is paid off.® But if the latter debt be 

(L) Bhartu v. Daily, 8 A. L. J. B„ 672. 718 ; White v. Eillacre . 3 J. & C., Ex., 

(2) Of. Be Gaux v. Shipper , 31 Oh. D, 597 ; Winter v. Garr , [1894] , 2 Gh., 32 ; 

635. [ * 894] 3 Oh., 498 ; Pledge v. White, [1896], 

(8) Bird v. Wenn, 33 Oh. D., 215 (219). A. C., 187 ; Biley v. Hiatt, [1898], W. N. 

(4) Ex parte Williams, 16 Ch. D., 117. 81. 

(5) Dorasamiv. Venhataseshayyar , I. L. *8) Harter v. Golman , 19 Gh. D., 630 

R., 25 Mad., 108 ( 115), Bhartu v. Dalip, 8 White v. Bittacre, 3 J. & 0., Ex., 957 ; 
A. IT J.'R , 672 (674) in which the effect of followed Beever v. Luck, 4 Eq., 537 dissented 
s. 61 merely was considered. from. 

(6) Cummins, v, Fletcher , 14 Oh. D„ 699. (9) Burga Per&had v. Dukhi Boy , 9 0. W, 

(7) Jennings v« Jordon , 6 App. Cas., 698 ; N M 789 ; Badha Krishna v. Shea Bial (1905),; 

overruling Tassel v. Smith, 2 DeG. & I., Qadh Cas., 132. 
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unsecured, as where the debt is due on a simple money bond, a contract to the 
same effect would be treated as a clog on redemption and is therefore unenforce- 
able.^) On the other hand, if the earlier debt was unsecured, a stipulation that 
it Shall take priority over the mortgage-money, cannot be treated as a clog on 
redemption.! 2 ) Indeed, In such a case the mortgage may be regarded as securing 
both the sums. So where the property was mortgaged for Es. 1,500 and the 
mortgage-deed recited an earlier debt of Es. 5,000 due on a previous account 
and provided that if mortgagor did not repay this Es. 5,000 within two years 
from the date of the deed, he was not at liberty to redeem the property, unless 
both the debts of Es. 1,500 and Es. 5,000 were paid. The deed was stamped as 
a mortgage for Es. 6,500, and the Court held that the deed secured the two sums 
with this difference that the mortgage as to Es. 5,000 took effect on expiry of 
two years from the date of the debt. (8) So in another case the owner executed 
two mortgages — the first of which was usufructuary, and the second one was 
simple. In the latter deed he covenanted that he would not be entitled to 
redeem it before redeeming the prior usufructuary mortgage, and the covenant 
was held to be enforceable.! 4 ) But in another case where the mortgagor executed 
two mortgages in the later of which he stipulated that he would not redeem the 
property unless he paid off the second mortgage, the Court held the covenant as 
to consolidation not sufficiently clear to admit of its being enforced.! 5 ) In 
another case two persons mortgaged certain property in 1879. In 1883 one of 
the mortgagors executed a mortgage comprising in part property subject to the 
mortgage of 1879 and in part other property in favour of the same mortgagees. 
This latter mortgage contained a stipulation that the mortgagor would redeem 
it before redeeming the mortgage of 1879. Certain property comprised in the first 
mortgage, but not in the second, was sold, and the purchasers sued for redemp- 
tion of that mortgage alone. The Court held him so entitled on the ground 
chat the covenant merely fixed the order of redemption of the two mortgages and 
had not necessarily the effect of consolidating them.! 6 ) 

1443. The assignee of an equity of redemption takes it subject to all 
equities which affect the assignor in respect of it at the date of the assignment , 
but the possibility that the mortgage may, by virtue of its subsequent union in 
the same person with a mortgage of another estate made previously to the 
assignment, by the same mortgagor to a different mortgagee, become liable to 
consolidation, is not such an equity. But the case becomes widely different if 
the mortgagor has by one deed assigned the equity of redemption of all the 
mortgaged properties, although the assignment is made before the mortgages 
become united in title. The reason for this discrimination is stated by Lord Davev 
to be that “he knows, or has the opportunity of knowing, what are the mortgages 
subject to which he has purchased the property, and he knows that they may 
become united by transfer in one hand.”!?) In short, in such a case the 
assignee stands in the position of the mortgagor and is entitled to his right only, 
and that if the mortgagor could not have redeemed one property without the 
other, the assignee stood in no better or more favourable position, and was not 


(X) Bufga Pershad v. Bukhi Boy, 9 O. W. 
H n 789; Btigad Singh v. Narain , I. L, R., 
§7 AIL, X78 ; Sheo Shankar v. Parma , I. L. 
R.* 26 All., 559; dissenting from the contrary 
held in AUukhdn y. RoshanHhan, X. L. R., 4 
All*, 85. 

(2) Sari v. Vishnu, I. L» R., 28 Bom,, 
349, F, Bi 

(3) lb . 


(4) Mhd. Abdul Hamid v. Jairaj Mai. 3 
A, L. J. R., 768. 

(5) Bhariu v. Dalip , 3 A. L. J. R., 672. 

(6) Ganga Rai v. Kirtaraih, I.L.R* 33 All*, 
393 (395). 

(7) Pledge v. White, [1896], A. C„ 187 
(198); affirming Pledge v, Gdrr, [1864] , 2 
Gh., 328, 0. A. [1895] , 1 Ch., 51. 
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entitled to redeem one without redeeming the other. ft) But the same result 
was justified by Stirling, J., by a different process of reasoning : “ Being an 

equitable right/* he says, “it follows that the ordinary incidents of equitable rights 
must attach to it; and one of them is that the assignee of an equitable right 
stands in no better position than his assignor, assuming always that none of the 
parties bad done any ting which would mislead in any way the persons claiming 
under the assignment, or been guilty of any such conduct as would set up counter- 
equities, so to speak, against the person claiming the right.”! 1 2 ) Consolidation 
only applies where default has been made on all the securities, in respect of 
which it is claimed. There can be no claim for consolidation, if some of the 
securities are not ripe for payment. Where the property was mortgaged to 
one A and subsequently mortgaged to other persons, of which the first mort- 
gagee A had notice, and the latter transferred his mortgage to another 
mortgagee B of a different property from the same mortgagor, it was held that 
inasmuch as the first mortgagee A had notice of the puisne mortgagees, his 
transferee B could not consolidate his own and A * s mortgage as against them. W 
So where the owner of leasehold property P mortgaged it to A with a covenant 
that he should not redeem that mortgage without first redeeming all other 
incumbrances that might be created by him in favour of the same mortgagee, 
and he then executed another mortgage in respect of another leasehold property 
■i Q ; a day after which he executed a second mortgage of Q in favour of another, 

B , and of which A had notice. A then took two other mortgages of different 
properties. B then sued A to redeem Q and A claimed to consolidate his four 
i mortgages, but the Court held that A was only entitled to consolidate the two 

Hf* mortgages taken by him before notice, and that the two other mortgages taken 

by him after B’s mortgage could not be consolidated, tf) It is now settled 
that mortgagees holding merely equitable interest in the securities can also 
consolidate. (6) But a mortgagee cannot tack to his debt another mortgage^debt, 
the property mortgaged to secure which has ceased to exist. (?) 



1444, Tacking and Consolidation how combined. — Having regard 
to the nature of the distinction between tacking and consolidation, the two may 
be combined in the same case. For there may bo not only several mortgages 
secured by different properties of the same mortgagor, but also several 
mortgages of some one of the same properties. Such a case occurred in 
which there was (!) a mortgage (apparently with conveyance of the legal 
estate on two properties) ; fii) an assignment of the equity of redemption 
in the two properties to a second mortgagee"; (!!!) a third mortgage of one 
of the properties only without notice of the second mortgage. The third 
mortgagee bought and took a transfer of the first legal mortgage. It was held, 
first , that he might tack his equitable third mortgage to the first mortgage, so 
as to gain priority over the second mortgagee, and secondly, that having done 
so, he might consolidate his third mortgage (which was on one property only) 
with the first mortgagee on both estates and hold the two estates as against 
the second mortgagee until all that was due to him on both securities should 
be satisfied. (8) 


(3) Cummins v, Fletcher , 14 Oh. D. f 699, 

(4) Baker v. Gray , 1 Ch. D., 491. 

(of Hughes v. Britannia Permanent Benefit 
Building Society , [1906] , 2 Gh., 607* 

(6) Watts v. Symes , 16 Sim., 640 ; Crack- 

nail v. Jackson* 11 Ch. D,, 1. , 

(7) Banner v. Berridge, 18 Ch. D., 254. 
($}*Bovey t, Skipwith f 1 Ch..Ca, 9 201. 


(1) Cf. per Lord Romilly in Tweedale v. 

Tweedale , 23 Beav., 34 i ; Vint v. Pddget . X 
Gift.. 446 ; Selby v. Pomfret, 3 DeF, & J., 
595 ; Beevor v. Luck, L. R., 4 537 ; 

Pledge v. White, [1896] , A, C., 187. Cases 
otherwise conflicting are only reconcilable' 
on the distinction made in the text. 

(2) Wenn, 23 Ch. 215 (219), 
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1 446* Tha assignment by the mortgagor of his equity of redemption after his 
bankruptcy does not affect the question, it being settled that a mortgage executed 
by a bankrupt before his bankruptcy, where the value of the land mortgaged exceeds 
the sum secured, is^upon the bankruptcy of the mortgagor to be considered tabula 
in naujragio, and if the assignees do not immediately redeem any mortgagee of 
the bankrupt whose security is insufficient, they may take an assignment of 
the mortgage and consolidate it with the debt due under the mortgage to him- 
self : ‘The fact of the bankruptcy before the defendants took the transfer 
made no difference. Any one might sei^a the plank. The assignees might 
have gob the benefit of it if they had been quick enough; but the defendants 
were more alert.” U) The effect of this state of law is that mortgagees after 
the bankruptcy of the mortgagor would be allowed by their own act to vary 
the rights of themselves and the other creditors of the mortgagor, so as to 
obtain payment in full of a debt in respect of which, at tbe time of the bank- 
ruptcy, they were only entitled to a dividend along with the general body of 
unsecured creditors. 

. Where the mortgagee is entitled to the right, the fact that he has given 
notice to the mortgagor to pay off only one of the mortgages, will not nrevent 
him from consolidating. (2) 

1446. It should be noted that the section prevents consolidation of 
debts secured on two separate properties. But, as has been observed before, 
the phrase, on property other than that comprised,” is at first sight suscepti- 
ble of a double meaning, according as the word “other” is taken to qualify the 
word mortgage or property preceding it (§1441). It has been held that 
the rule would equally apply whether the two mortgages are on the same pro- 
perty or on two separate properties^ (3) And the reason of the rule seems to be 
clear , for, if the mortgagor is permitted to redeem one debt, the mortgagee has 
still the same property as his security, and a fortiori a better one for the 
remaining debt. The section is only declaratory of a right to redeem singly 
any one of the two securities and does not take into account whether the 
securities co-exist or exist apart. 

Without consolidation the holder of two independent mortgages over the 
same property, who is not restrained by any covenant in either of them, may 
obtain a decree for sale on each of them in a separate suit. But the mortgagee 

£?{“J S , aU ‘ he “operfcy twice over, nor can he sell under the second decree 
subjects to the first. If this were allowed, it wrmld I At Jr. f.kn £ 
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Right of u suff He- 62. In the case of a usufructuary mortgage 

toary mortgagor to the mortgagor has a right to recover possession 

recover possession. 0 f j property — 

(a) Where the mortgagee is authorized to 
pay himself the mortgage-money from the rents and profits of 
the property,— when such money is paid ; 

O) where the mortgagee is authorized to pay himself from 
such rents and profits the interest of the principal money,'— when 
the term (if any) prescribed for the payment of the mortgage- 
money has expired and the mortgagor pays or tenders to the 
mortgagee the principal money or deposits it in Court as herein- 
after provided. 

1447. Analogous Law. — This section is but an expansion of section 60 
which describes the rights of a mortgagor. The speeies of mortgage here 
intended is usufructuary mortgage as defined in sections 58 (d) (§ 1249), though 
the fixation of a term mentioned in clause (5) is by no means its essentia! condi- 
tion. Strictly speaking, such mortgage is in the nature of an anamolous 
mortgage though in practice, it is more frequently with one, than the 
pure usufructuary mortgage defined in section 58 id). (§§ 1252-1263). As it is, 
the section only refers to two forms of a usufructuary mortgage defined in 
section 58 (d) ignoring the third form included in the definition, viz., where the 
rents and profits are agreed to be apportioned partly in lieu of interest and 
partly in lieu of the principal money. It has been* however, applied to a 
usufructuary mortgage by conditional sale, ® The wording of the second 
clause is in other respects defective (§ 1450). The liabilities of a mortgagee 
in possession are prescribed in section 76 (d). 

1448. The law now enacted may be regarded as a notable departure from 
the old practice requiring a mortgagor seeking to redeem to aver in his plaint that 
the mortgage- money had been tendered or fully realized from the usufruct, or 
otherwise.® If on inquiry it is found that a balance, however small, is still 
due, the course usually adopted was to dismiss the suit without giving the 
mortgagor option to make good the deficiency,® as by passing a conditional 
decree allowing redemption on the payment of the balance.® But as regards 
the passing of a conditional decree the Court had latterly modified their prac- 
tice by decreeing redemption on payment by the mortgagor within a reasonable 
time to be fixed by them.® Indeed, in the case of a usufructuary mortgage, 

overruling Glapham v. Andrews , 27 Oh. D., N. W. P. S. D. A., 37 ; Mathuram v. Blmrm 
679, in which the whole of the costs were Singh, (1850), H. W. P. S. D. A , 104 ; Mu- 
made chargeable against eaoh estate, a view hammad v. Mt. HeengunAlStt), N.W.p’.S.D. 
which amounts to a consolidation as regards A,, 543 ; Khyrati v. ML Seetoo , (1851), N.W. 
costs, and was, therefore, overruled. P. 8. D. A., 221, 

(1) Kundan y» Thakurlal , 6 C.P.L.R. 43 (4) Azhnut Ali v. Jpmhir Singh, 33 M, I. 

(46,48). A., 404 (412) ; Kundun Lall v, Sttsiee Kooer 

(2) Ghowbeyv . Ghowdree (1854), H.W.P.S, 8 W. R., 369 ; ML Motee v. Indrajit , Marsh, 

D. A , 371; Jadoobungsee v. Moheeput, (1855), 112; Muhammud v. ML Beengun, (1855), 

N.W.P. S.D.A., 432 ; Nekram v. Ghynsookh, N. W. P. S. D. A., 543 ; Oomr'ao v. Sash- 
(1856), S. D. A, N.W.P., 3 ; Mouzzum v. Mt. man , (1860), N. W. P. S. D. A., 84. 

Wajdah, (1852), S. D. A., 748 ; Mukhun Lall (5) Boistub Dass v. Huro Narain , 17 W. 
v. Steekkhen , 12 M. I. A., 157 . (20 1). R„ 408 (but not in special appeal) ; Kallyan 

(3) j Zeinut Begum v. Bheekun , (1849), S. Dass v. Shea Nundun , 18 W. E, t 65; Lutafui 
D, A., 392;Sto Buksh v. Ahmad, (1849), Eossain v. Mahomed, 22 W.R., 269 : Perladh 




968 TRANSFER OF PROPERTY. L s * 

the mortgagee being in possession is bound to render accounts, and H he fails 
to do so, the mortgagor would have no redress if he is unable to ascertain before 
suit what, if any, sum was due by him, and is not entitled to come into Court 
as soon as he has reason to believe that the debt has been paid off from the 
usufruct. W At any rate, this has always been the practice of the English 
Courts, which regards the mortgagee as subject to a perpetual account.^ 2 ) 

1449, Nature of such Suit.— Tbe question whether a suit under the 
section should be treated a suit for ejectment or redemption, is one upon which the 
Act is silent. In England, Lord Hardwicke compared the position of a mortgagee, 
to whom an estate is conveyed until he shall have repaid himself out of the 
rents and profits, to a tenant by elegit , so that as soon as the principal and 
interest were satisfied, the estate ceased, the mortgagor being then entitled to 
sue him in ejectment, the mortgagee’s possession thenceforward being ad- 
verse.(3) Strictly speaking, a suit under this section cannot be regarded as a suit 
for redemption, for such a suit necessarily involves the enforcement of the right 
to redeem as defined in section 60, and which confers on the mortgagor larger 
powers as therein specified. Again, a redemption-suit can only be instituted 
after “the principal money has become payable” and which implies that a time 
has been beforehand fixed, whereas clause (a) would appear to contemplate a 
case in which no such time has been fixed, and in which, therefore, no suit for 
redemption is possible. Similarly, while in such a suit an account has to be 
gone into and the procedure prescribed in section 92 followed, no account need 
be gone into in a proceeding under clause ( b ). It is thus clear that the section is 
intended to provide a summary remedy in cases in which the elaborate proce- 
dure of a redemption-suit would be superfluous. A case instituted under 
this section may then be regarded as an ejectment, (^) and the inquiry to be 
made must be strictly limited to the points there specified. Of course, such a 
procedure necessarily does not supersede, but is supplementary to the general pro- 
visions contained in section 60. The section confines itself only to the simplest 
forms of usufructuary mortgages, the other forms involving accounts or more 
complicated questions being designedly left out to be dealt with in a regular 
suit. Where the same property is burdened with two or more charges, as 
where a land was held by A in a usufructuary mortgage executed by tbe plain- 
tiff’s father in 1843, and A mortgaged the same again to B in 1850, who, in 
1855, assigned it over to C, the plaintiff then sued to recover possession of the 
land from A, B and C ; it was held that so long as a sub-mortgage was out- 
standing he was only entitled to a decree for redemption and could not obtain 


v. BrmtgMm * ; 24 W. R. 275 ; Barada Kant 
v. Bhagwan Dm, X L. R., 1 All., 344. 

U) 8* 76 (?) pc$t; Sahibzada v. Permeshar , 
I. L. R , I Alt.. 524. 

(2} : 2 Aik., 360 (362). 

(3) Yates v. Eambly* 2 Atk., 360 (862) ; 
Tertian v. Curtis , Yo<» 619. 

(4) Bubeda y* 8 faQckaranv I. L. R., 22 


All,, 83 (85). 

(5) Shorn i Anna v. Antkoni, 13 M. L. J. 
R-, 375. 

(6) Bindeshri v, SadJio Charan. 1. L. R. , 
26 All., 591. 

{7} Macpherson on Mortgage (7th Ed.), 
p. 662 ; Kalu v. Lalji, 11 C: P» R, R. t 10 
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for payment; of the principal money has been expressly or impliedly fixed. 
Clause (a) of section 62 contemplates a case in which no such time for repay- 
ment has been fixed, and in which a suit for redemption is, therefore, not 
possible. The mortgagor may apparently sue for accounts and possession, but 
if it is found that the mortgage-money has not been repaid from the rents 
and profits of the property, his suit must be dismissed. Clause (b) of the 
section refers to one form of an usufructuary mortgage closely resembling a 
Welsh mortgage. C-) In such a case the taking of an account is unnecessary, 
and the mortgagor, after depositing the principal money in ^ Court, has a. 
right to recover possession. He is not debarred from bringing a regular 
suit for redemption, but at the same time he is not bound to do so,( 2 l 
The section seems to deal specifically with a class of securities generally 
treated of in section 60 to which the present section must be regarded as 
generally supplementary. 

1451. Me anin g of Words. — “ From such rents and profits the 
interest , do. Could this mean interest out of the rents and profits, the surplus 
being appropriated towards the principal ? ( 3 ) But, if so, why should the mort- 
gagor have to pay “ the principal money ” and not “ or any^ portion thereof 
remaining due/’ before redemption. Beading this section along with section 58(d=j 
it would appear that the phrase is used to mean, “ to appropriate the rents 
and profits in lieu of interest,” as for instance, in a zur-i-peshgi lease, ‘Or 
deposits it in Court Is this anything more than a tender ? If so, why^was 
the clause omitted in section 60 ? If not, it is clsarly redundant. As 
hereinafter provided i.e in sections 83 and 84, post. 

1452. When and How Possession obtained.— The mortgagor, 
according to this section, has a right to demand back possession as soon as the 
mortgage-debt is satisfied out of the rents and profits, where the mortgage-money 
was agreed to be so satisfied, and where the rents and profits are agreed to be 
appropriated in lieu of interest on a proper payment or tender of the principal 
on the expiry of the term prescribed for the payment of the money. This the 
mortgagor may do by instituting a suit for redemption and calling for accounts 
which the mortgagee is bound to keep and render to him. (4) Even where the 
mortgagor does not specifically call for accounts, but only sues for possession 
or ejectment, “ the Court is bound as a Court of Equity, and acting upon the 
principle that it is always the aim of a Court of Equity, to finally determine as 
far as possible, all questions concerning the subject of the suit to cause an 
account to he taken up to the time of the decree, the account so taken being 
considered binding, and the parties not being at liberty, except under peculiar : 
circumstances to re-open it in another suit. 151 But while the mortgager 
can call for accounts, the burden of proving satisfaction of the debt is still on' 
him and not the mortgagee on whom lies the onus to prove what, if anything, 
is due to him. f 6 ) If the amount tendered by the mortgagor is found to 
have been insufficient, that is no ground for dismissing his suit. For in such 
a case, the Court can pass a conditional decree fixing a period for the payment 
of money found to be due on the mortgage. W). And this can be done 

(1} See Fisher, § 10, for its definition, ^6} Shah Mcthhunldll v. Baboo Sree Kishen 
which is the same as given in s. 58 (d). Singh, 12 M, I. A., 157 ; liallyan Das v. 

(2) Kalu v. Lalji> 11 0. P, L B., 103 Sheo Nundun , 18 W. R„ 65. 

(105). (7 } Shah Lutafut Eossein v. Chowdhry 

(3) S. 76 id). Mahomed , 22 W. B,, 269 ; Boistuh v, Euro 

(4) 8, 76 (0). Narain, 17 W. R., 408 ; Baradahant Bai v. 

(5) Eallyan Das v« Sheo Nundun , 18 W. Bhagioan Das , I. L. R., 1 All., 344 ; Sahib- 

B,, 65. zada v. Parmeshar , I. L. R„ 1 All., 524* 

G, TP— 122 # 

.;*■ . ■ ' v - -V. V ^ 




(5) Dirgpal v. Surah Upadhia , 71. 0. (All) 

738; Of. Fasihuddin v. Karamal, (1888) A. 
W. N, 128 ; Laldas v, Afajm, 11 Bom. L. H. 
693, * 

(6) Doudh Bahadur v. Narain, I, L. 
B,, 21 All., 251 ; of, Nawab Azimut Aliv . 
Jawahir Singh , 12 M. I. A., 404 (412). See, 
however, the point further discussed under 
ss. 92, 93, post. 

(7) J6 :d, p. 256. 

■ ■ (8) Inman v. Wearing , 3 DeG, &S., 729 
(734) ; Marshall v, Shrewsbury , L. R„ 10 
Oh. ,250 ; Collinson v. Jeffery [18963, 1 Oh., 
644. 
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1463, Where the mortgagee is let into possession by the mortgagor, the 
former is estopped from denying the title of the latter at the commencement of 
his possession, though he is not debarred from showing that his title has since 
determined.® On a similar principle, since the mortgagor cannot derogate 
from his own grant, W it follows that where he puts the mortgagee in possession 
of the property, he cannot recover its possession by pleading the invalidity of 
his own mortgage, as that the holding be had mortgaged being occupancy was 
not transferable, without being made to pay up the mortgage-money. In any 
other view he would he taking the benefit of his own wrong which, no Court will 
award 

1464. A decree in a suit for redemption dismissing the suit on the ground 

Successive suits ^hat ^e morfc gage-d8bt had not been satisfied, does not 

for redemption. & ave ^ e e ^ ecfc foreclosure or o*f res judicata so as to bar 

a second suit, for the decree in such a case decides no more 
than that the suit for redemption was prematures.® Under the proviso to 
section 60 the right to redeem continues to subsist in the mortgagor so long as it 
has not been extinguished by the act of the parties or by the order of a Court. 
Thu? it has been observed by Straehey, C.J. ; “ The only order which under the 
Act exoressly extinguishes a usufructuary mortgagor's right to redeem, is the 
order for sale which under sections 92 and 93 may be made in a redemption- 
suit, though the usufructuary mortgagee could not have sued for sale any more 
than for foreclosure. If then the usufructuary mortgagee cannot sue for fore- 
closure, if on default of payment under a decree for redemption, an order for 
foreclosure is expressly excluded, and if in the case of such default there is no 
provision for the extinguishment of the right to redeem except on the passing 
of an order for sale on the mortgagee’s application, why should the usufructuary 
mortgagor’s failure to obtain a decree for redemption put the mortgagee in any 
better position, or give him a right for which he never bargained?”® In 
England, the law in this respect is dissimilar, for there the dismissal operates 
as a decree for foreclosure against the mortgagor.® 

1466. In a successful redemption- suit the mortgagor need not care to 

Wfiat the movt- obf:a * n more than tbe Possession of the property, but where 
gagor may obtain. J^e mortgagee allows the mortgagor to redeem out of Court, 
it is apprehended that the mortgagor is not only entitled to 
get back possession, but also the mortgage-deed, and obtain a reconveyance as 

(1) Nilakant v. Suresh Chunder (1882), 

B. P. J.i 21 P. C. ; Vasitdeo v, Narayan, L. 

R., 12 I. A., 171; Parshotam v, Bumal 
Eunja, I. L. R., 20 Bom., 196. (The case of 
Chmdu v. Eombi, I. L. R , 9 Mad,, 208, 
must be considered as overruled), 

(2) Bam Deo v. Indromoni, 3 0. W. N,, 

325. 

(3) S. 116, Indian Evidence Act ; Nakcliedi 
v, Nakchedi, I.LR, 18 AIL, 329 ; Balaku* 
shaba v. Abai Amrita , 11 Bom, L,R. 1093, 

(4) Bkhumbhur v, Parshadi, 10 A.L.J, 112 ; 

Billaya v. Namyamppa 13 Bom, L.R, 1200; 

Debmdrav. Mirza Abdul, 10 C.L.J. 150 (163) ; 

Mohamaya v, Baridas, 19 G.W.N. 208. 


even where the plaintiff has sued for ejectment and not redemption/ 1 2 3 4 ) or 
even where the suit is instituted by the mortgagee. But a suit for possession 
based upon an allegation of fraud, and tried out as such, cannot be afterwards in 
appeal converted into one for redemption,® 
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mentioned in section 60. It is said that the relief to which a mortgagor is entitled 
under this section would not seem to be as extensive as that given him in a 
redemption-suit, and that under this section the mortgagor is entitled only to 
possession and nothing more.W But there appears to be no reason for making 
this distinction. Indeed, title-deeds being incidents of ownership may be 
recovered with the land and in view of 0. % r. 2 of the Code of Civil Procedure, 
the mortgagor would have to include in his suit all he is entitled to claim in 
respect of his mortgage, such as the surplus, profits if any, which he is entitled 
to claim with possession, and for which another suit would be barred. I 1 2 3 4 ) 

1456, The question as to when a mortgage is repayable depends upon the 
construction of the instrument. Generally speaking, a 
right 8 * >oneraent 0 stipulation for the postponement of payment is prima facie 
intended for the benefit of the mortgagor, but the parties 
may, by the language of their contract, show their intention that redemption 
should take place only at the end of a given term. When the covenant is to 
repay a period specified, it must be construed that the mortgagor meant to 
reserve “ within ” the liberty of redeeming at his pleasure.^) 

But he may contract himself out of his right to recover possession by 
entering into a contract either with the mortgagee or a third person to whom 
he may execute a lease of the property to bold good up to the redemption of 
the mortgage, in which case, he would necessarily be precluded from enforcing 
his mortgage rights to possession. And the lease by him as lessor to the 
mortgagee as his lessee, must then be construed as an independent transaction 
in the same way as it would have been, had the lessee been a stranger. In 
such a case the mortgagee being in possession through his tenant, the mort- 
gagor would be deemed to be in possession himself 'Mi On bis failure to re- 
cover rent the mortgagee-lessor cannot throw up the lease and recover on the 
mortgage. If his rent is in arrears all that he is entitled to do is to sue 
the mortgagor-lessee for its recovery on the basis of his lease, and in which 
case he can recover the rent of three years previous to suitJ 5 ) The mortgagee 
cannot, by setting up a subsequent transaction, deprive the mortgagor of 
his right of redemption unless it has clearly and necessarily the effect of 
postponing redemption (§§ 1397-1411). Thus where the mortgagor executed 
a usufructuary mortgage on the 14th March 1889 for a term of five years, it 
being redeemable in any subsequent year in the month of Falgun. The rents * 
and profits of the mortgaged property were to be taken in lieu of interest. The 
next day (15th March) the mortgagor executed a hahuliat in favour of the 
mortgagee acknowledging that he had taken a lease of the mortgaged property 
on a certain rent for a term ending with September 1890, i.e., a term somewhat 
less than the mortgage: the rent being made a charge on the subject-matter of 
the lease. It was contended for the mortgagee that since the mortgagor has 
failed to pay rent for some years, bis suit for redemption was premature ; as 
the two transactions were neither concurrent nor coincident, the Court could 
not but consider them as separata and independent, and in this view it decreed 
redemption. ( 6 ) So where there is a usufructuary mortgage and a subsequent 

(1) Macpherson, Mortgage (7th Ed,), 662. R„ 23 AIL, 338 (343), 

(2) Eulchmmi Bai v. Yenkatesh, I. L, R,, (6) Gkimman Lall v, Bahadur Singh , I, L, 

31 Bom., 527, R,, 23 All, 338 (343) ; following tmrep, case 

(3) Bose Ammal v. Baja Bathnam, I.L.R., No. 1112 of 1894, printed ib, f note 341 (344), 

23 Mad., 33 (36) ; following Sri Baja dissenting from Altaf Ali v , LaXia Prasad * 

Setrucherla v* Sri Baja Vairtcherla* IX, R., I. B. R., 19 Alb, 496* 

2 Mad., 314. (6) KhudaBaksh v. Alimunmssa, L B< B; 4 

(4) Chimman Lall v. Bahadur Singh I, L. 27 Alb, 313. - 
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ee is nob an assurer of the continuation 
wofit. As the Privy Council observed : 
nal qualities. The very change of 

(6) Sse cases cited, § 9S0, supra . 

(7) S. 53, Civil Procedure Code; Perhlad 
Sein v. Budhoo Sing , 12 M.I.A., 301 (310) ; 
of. Saligram v. Earcharan , I.L.R,, 12 All-, 
54S; Shridhar v. Narayan , 11 B. H. C. R.’ 
224 ; Narayan v. Pandurana, I. L. R lt 7 
Bom. 526 (538), 

(BJ Mariviutiu v. Desoysa [1891], A.C., 69, 

(9) Kasumunnissa v. Nilratna, I,L E,, 8 
Cal., 79 (87). As to persons interested, see 
s, 85i . .. 


(1) Tajjo Bibi v. Bhagwan Prasacl, I»L, 
R. s 16 All. 295. 

<2) JKatev, Lalji, 11 C.P.L.R., 103 (105) ; 
Deference under Stamp Act. L L. R M 7 
Mad,, 203 (206), F. B. 

(3) 8. 76 O;.. 

(4,) Sahibsiada v. Parmeshar, '-I.L.R., 1 
AIL, 521 ; Baroia Kant v. Bhagwan Das , 
it,, 344, ■■ 

(5) v» 11 G, P. L, R„ 103 ; 

Khyrahee v, -M, (1851).- S. D. A, N. 

W.P., 221. 


simple mortgage of the same property, there is nothing to prevent the mortgagor 
from redeeming the one without redeeming the other, unless he is tied to a 
covenant to redeem both simultaneously. W 

1457. Suit where Mo Time fixed.— The first clause seems to 
contemplate a case in which no time for payment has been 

mm w. fixed, $) This is a pure usufructuary mortgage of the first 

kind mentioned in section 58 (d). In such a ease the mortgagor may bring a 
suit for possession as soon as he is satisfied that the mortgage-debt has been 
discharged. For this purpose he can call upon the mortgagee to furnish him 
with true copies of accounts and of the vouchers by which they are supported.^) 
If they show that the mortgage-money has been paid off out of the usufruct, the 
mortgagor has then no difficulty in obtaining possession, for no question of 
accounts can then arise. But the mortgagor is not bound to peruse the accounts 
before suit, especially if he has reason to believe that they are not properly 
maintained, and, if having applied for them, the mortgagee denies the relation- 
ship, or they are not furnished at all or within a reasonable time.W These 
questions, though not affecting the right of the mortgagor to sue for possession, 
would no doubt affect the question of costs. Bat if the mortgagor has not 
previously ascertained the state of his account with the mortgagee, ordinarily 
his suit for possession will have to be dismissed as premature, if it is found 
that the mortgagee has not been repaid from the usufruct. (®) But the Court 
may instead allow the plaintiff to redeem on payment of whatever is found due, 
if it appears that he had brought his suit in the mistaken belief that the debt 
was satisfied. The earlier cases commend this practice as the proper one. (6) 
But such a course is one of doubtful legality. For if a suit for possession be 
regarded as one for ejectment (§ 1452), it is certain that it could not be con- 
verted into one for redemption, which would not only alter its character but 
may require the addition of parties, and admit additional pleas, possibly involv- 
ing a new trial. (?) Indeed, such a prayer was negatived by the Privy Council 
in a colonial appeal from Ceylon, in which the relief was not prayed for and 
the interest of a third party claiming under the mortgagee had in the meantime 
interposed. (8) It may then he conceded that if the plaintiff frames his suit 
offering to redeem on payment of whatever may be found due, the Court would 
be justified^ in allowing redemption, if, on the taking of accounts, a balance is 
found still due to the mortgagee. But, of course, such a suit must then pro- 
ceed as a redemption-suit in which all persons interested in the mortgage 
would have to be joined. 

1458. In taking accounts in such cases the mortgagee is not chargeable 
Mode of taking ^ or . ^on-receipt of profits, which the mortgagor was able to 
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management and possession may cause a failing- off of receipts. Therefore, an 
estimate of a preceding rental does not suffice to show actual receipts/’! 1 2 3 ) The 
accounts must, however, conform to the standard prescribed in section 76, 
where the subject should come in for further discussion. 

1459. "The right of the mortgagor to sue accrues when the mortgage- 

w money is caid from the rents and profits of the property, 

sue accrues *° The term “when such money is paid” does not mean paid 
by the mortgagor, but from the rents and profits,® And 
hence if the mortgagor offers to redeem by the payment of cash, the mortgagee 
is not bound to accept such payment.® The amount which the mortgagee is 
entitled to receive before relinquishing bis possession, is not only the mortgage- 
money, but also such other sums which he is empowered to add thereto. He 
is also entitled to charge interest at the contractual rate. Thus where in a 
usufructuary mortgage there was a provision to the following effect : — “ On 
account of interest of the said sum of money (f.c,, Rs. 200 which was the 
principal) you shall take the profits of the said lands, and I will pay Rs, 20 per 
annum as the balance of interest from year to year by getting the said amount 
endorsed on the back of the document ; and if I fail to do so, then at the end 
of the year, the said amount of interest shall be added to the principal ; and 
for the total amount whatever it will be, I will pay up to the date of payment, 
interest at the rate of half anna per rupee per mensem ; ” it was held that 
the provision as regards the additional payment of interest did not operate as a 
penalty, and that the intention of the parties as expressed in the contract must 
be given effect to. The general rule on the subject is thus stated by Jessel, 
M. R. : “ It is of the utmost importance, as regards contracts between adult 

persons not under disability, and at arms’ length, that the Court of law should 
maintain the performance of the contracts according to the intention of the 
parties ; that they should not over-ride any clearly expressed intention on 
the ground that Judges know the business of the people better than the people 
know it themselves. 5 ’® But, of course if the rate of interest is shown to be 
exorbitant or unconscionable, the Court is empowered to reduce it. As the 
Privy Council, quoting from an English precedent, ( 5 ) observed: “The point 
to be considered is, what was a hard bargain ? The doctrine has nothing 
to do with fraud. It has been laid down in case after case that the Court, 
wherever there is a dealing of this kind, looks at the reasonableness of the 
bargain, and if it is what is called a hard bargain, sets it aside.” ® The subject 
will be found fully discussed under section 86, now Order XXIV, Rule 2, 
Schedule I of the Procedure Code in the second part relating to procedure. 

1460. Mortgage for a Term.— The second clause refers to the case 

of a Welsh mortgage, or the first form of a usufructuary 
Clause (b). mortgage as defined in section 58 ($). But here too there 
are verbal variations which will not bear too close a scrutiny. 
For the words “ to receive the rents and profits ” and to * appro2)Tiate them 
in lieu of interest ” is not in sense identical with paying himself from such 
rents and profits the interest of the principal money. In the former case the 


(1) Shah Makhan Lai v. Sree Kishen, 12 
M. I. A„. 157 (192, 393). The subject will 
be set out at length under s. 7 6, post, 

(2) Tirugnana v. Nallatambi * I. L. R., 
16 Mad., 486 (489); Mi . Kundan v. Thakur - 
ial , 6 C. F. L, E m 43; Kalu v, Lalji, 11 0. 
P.jQ.B., 103. 

(3) Tirugnana v. Nallatamb% l LIuR«, 16 


Mad., 486, and cases therein cited ; Setru- 
cherla v. Vairicherla , I.L.R. 2 Mad., 314. 

(4) Wallis v. Smith , 21 Oh, D,, 243 ; Deno 
Nath V, Nibaran , I. L. R., 27 Cab, 421, and 
see cases under s. 86. post . 

(5) Beyncn v. Cook , L. R , 1G Ch., 391. 

(6) Kamini Sundari v. Kali Prosunna, I. 
L. R., 12 Cal., 225 (239), P. 0. 



(1) Vmkaiachellum v. Tirumala , 2 M.H, 
0. B., 289 (290); Jaijti v, Gobind, !. L. B., 6 
AIL. 303; Imdad Hasan v. Badri Prasad, I. 
I*. B , 20 All., 401 (406). 

{2} S, 76 (c), £osL 

(3) Jaiju Rai v. Go&md, 1 . L. B., 6 All., 
308 (311). 

(4) Doolee Qhund v. 0?»cfa Khamm, I. L» 
E. t 6 CaL, 377* 

(5) 8. 72 (d) and Comm. ; Imdad Hasan v, 

Badri Prasad, I. L, B., 20 All., 401. 


(6) Imdad Hasara v. Badri Prasad , I. L. 
E.. 20 AIL, 401 (407, 408). 

(7) Futthorpe v. Foster, 1 Verm, 477 ; BaZ/e 
v. Lord, 2 Dr. & War,, 480; Bouquet v. 
Scawtn , 1 Ves., S. 403; Aldersonv. White , 1 
DeG., & I., 97. The usury laws were repeal- 
ed by 17 and 18 Viet., c. 90. For oases 
under the usury laws see Hunnoman v„ 
Bste (1844), S. D. A., N. W. P.. 13 ; 
Unroodh v. Gunner , (1845), td 390; Bai- 
das v. Byropershad (1850), i6., 456,. 


interest is the rents and profits whereas in the latter case there may be a balance 
one way or the other. But this does not appear to be what is intended since 
possession is to be re-delivered on payment of the principal money, and which 
implies that, while on the one hand, the rents and profits have gone to ex- 
tinction of interest, a practice which is common in India, W on the other hand, 
there has remained no surplus which could ha appropriated^ to the reduction of 
the principal. In the words of section 58 id) the rents and profits are agreed 
to be appropriated in lieu of interest only. Such then being the. case, the 
section deals only with cases of some usufructuary mortgages, leaving out of 
account thos8 in which the surplus from rents and profits has to be debited 
against the mortgagee in reduction of the mortgaga-money, and which would 
then involve going into matters inconsistent with its object. But even, if so, 
the section clearly omits to provide for mortgages made for fixed term after 
which the mortgagee is to deliver possesion of the property unconditionally, and 
which present no discriminating features from those the section provides for. 

1461. A mortgagee in possession is, in the absence of a contract to the 
contrary, bound to pay the Government revenue, all other charges of a public 
nature accruing due in respect thereof during such possession and any arrears 
of rent in default of payment of which the property may be summarily sold.* 1 2 3 4 ) 
Where the parties had previously agreed that as between the parties the annual 
profits of the mortgaged property shall be taken to be Es. 65-10-6, and that out 
of this sum Es. 23-3 shall be annually paid by the mortgagee as the amount of 
Government revenue and as interest at 12 per cent, per annum on the principal 
money, and that the mortgage shall be redeemable on payment of the principal 
money in a lump sum, the mortgagor was held entitled to take credit for 
payment of the Government revenue which he had been compelled to pay by 
reason of the mortgagee’s default, and that in the accounting he was entitled to 
avail himself of annual rests. ® But in a Calcutta case half-yearly rests 
were allowed. W On the other hand, if the mortgagor has agreed to pay 
the public charges which the mortgagee has been obliged to pay, he may either 
recover the amount so paid from the mortgagor by a separate suit, or add it to 
the mortgage-money. ( 5 ) Where, after the execution of a usufructuary 
mortgage, but in pursuance of an agreement then made the mortgagee leases 
the property to the mortgagor on a rent equivalent to the interest on the 
mortgage-money, the arrears of rent must be deemed to be arrears of interest 
which the mortgagor must pay before redemption. ( 6 > 

It may be a question whether the Court has power to compel the 
mortgagee to render an account where the rents and profits greatly exceeds a 
reasonable rate of interest. In England, instances are not wanting of such 
intervention by the Courts in cases decided before the repeal of the usury 
laws, (0 nut the trend of modern decisions is against interference with the 
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deliberate contracts of parties, and apart from coercion or fraud vitiating the 
whole transaction, it is certain that the Courts will not interfered 1 ) 

1462. Recovery of Possession in Other Cases,— Apart from the 
two cases here contemplated, the right to recover possession may also arise in 
eases where the mortgage is redeemable after a fixed term, ® and in eases 
falling into the third class specified in section 58 (d), Le, t in which the receipts 
are agreed to be taken, in lieu of interest and defined portions of the principal, 
when no question of accounts need arise between the parties. ® In the 
former case, the mortgagor is entitled to rely on his proprietary right, and in 
the absence of any stipulation, express or implied, in the mortgage-deed 
depriving him of the right to recover possession on expiration of the term, he is 
entitled to recover it, and the mortgagee cannot withhold it on the ground that 
owing to the misrepresentation of the mortgagor, he had not recouped himself 
the money he had advanced. W The possession of the usufructuary mortgagee 
is not adverse to the mortgagor, and the latter is not entitled to re-enter merely 
because the mortgagee is ousted by a third party. It, therefore, follows that in 
such a case the possession of an intruder may be adverse to the mortgagee, but 
it is not necessarily adverse to the mortgagor. Where, therefore, one of the 
purchasers of the equity of redemption ousted the mortgagee and took possession 
of the entire property which he held for mor8 than twelve years, without 
denying the mortgagor’s title, and the mortgagor had no right to present 
possession, it was held that though such possession was necessarily adverse to 
the mortgagee, it was not adverse to the mortgagor, and did not affect bis right 
of redemption. W 

65. Where mortgaged property in possession of the mort- 
Accession to gagee has, during the continuance of the mort-" 
mortgaged gage, received any accession, the mortgagor, upon 
proper y. redemption, shall, in the absence of a contract to 
the contrary, be entitled as against the mortgagee to such 


accession. 

Where such accession has been acquired at the expense of 
the mortgagee, and is capable of separate posses- 
Accession acquired s j on or enjoyment without detriment to the 
ferred ownership, principal property, the mortgagor desiring to 
take the accession must pay to the mortgagee 
the expense of acquiring it. If such separate possession or 
enjoyment is not possible, the accession must be delivered with 
the property, the mortgagor being liable, in the case of an 
acquisition necessary to preserve the property from destruction, 
forfeiture or sale, or made with his assent, to pay the proper 
cost thereof, as an addition to the principal money, at the same 
rate of interest. 

(1) Narayan v. Bungubai , I. L* R,, 5 (5) Ismdar v. Ahmad Husain, I. L. R., 30 

Bom., 127. 'All., 119 following Muhaimmd Husain v. 

(2) S. 58 (d), Comm, ; S, 98, Comm. Mul Chand, I. L. R., 27 All., 395 ; Vithoba 

(3) 8. 77, post ; Setrucherla v. Tvrumala, v. Qangaram, 12 B. H, 0. R., 180; Chinio v. 

I* L. R., 2 Mad , 289. Janki , I. L. R., 18 Bom., 51 ; Bsjoy Chun- 

(4) Nidha Shah v. Murli Dhur , L L, R,, der v. Rally Brosunno, I, L. R., 4 Cal,, 327, 
25 Ail., 115, £>, 0, 



(1) Bakshiram v. Barbu, 30 B, H, 0. R., 
369; Sadashivv. Vithal , 11 B. H.C. K,, 32. 

(2) Act II of 1882. 

(3) See Hunter’s Boman Law, 274, Big, 
xx, Lit, Be Piguorlbns, &c., xiii. 

(4) Baigriath v. Barikishen, 6 O.W.N., 372, 

(5) fluster v, Poz^er, L.B., 2 P.0,,69 


(6) Bakesiraw v, Brewer , 2 p. Wm,, 511 ; 
Do 0 v. Po££, 2 Bog., 710, followed in Kisfoen 
Butt v, Mumtaz AM , I.L B., 5 Cal., 198 
(210), P 0. 

(7) Kishen Dutt v. Mumtaz Ali t 

5 Gal., 198 (210), P,C. : Sri Balusu Bamlak- 
shman v. Collector of Godavari, I.L.B,, 22 
Mad., 464, P.C, 
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In the case last mentioned the profits, if any, arising from 
the accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession has 
been acquired at the expense of the mortgagee, the profits, if 
any, arising from the accession shall, in the absence of a contract 
to the contrary, be set off against interest, if any, payable on 
the money so expended. 

1463. Analogous Law. — This section accords with the pre-existing 
law, and the cases to which the Bill refers for its justification. (U It is 
involved in the Indian Trusts Act, which enacts as follows 

90, So where a tenant for life, co-owner, mortgagee, or other qualified owner of any 
. , , . , , property, bv availing himself of his position as such, gains an advantage 

bi A mmMed e o\S in derogation of the rights of the other persons interested in the 
property, or where any such owner, as representing all persons interested 
in such property, gains any advantage, he must hold, for the benefit of all persons so 
interested, the advantage so gained, but subject to repayment by such persons of their due 
share of the expenses properly incurred, and to an indemnity by the same persons against 
liabilities property contracted, in gaining such advantage, 

Illustrations . 

(a) A, the tenant for life of leasehold property, renews the lease in his own name and 
for his own benefit. A holds the renewed lease for the benefit of all of those interested in the 
old lease. 

(b) A village belongs to a Hindu family. A, one of its members, pays nazrana to 
Government, and thereby procures his name to ba entered as the inamdar of the village. A 
holds the village for the benefit of himself and the other members. 

(c) A mortgages land to B, who enters into possession. B allows the Government 
revenue to fall into arrears with a view to the land being put up for sale, and his becom- 
ing himself the purchaser of it. The land is accordingly sold to B, subject to the 
repayment of the amount due on the mortgage and of his expenses properly incurred as 
mortgage©, B holds the land for the benefit of A. 

1464. The mortgagee’s right to accession is secured by section 70, while 
the rules applying to lessee are embodied in section 108 ( h ) and (i). The general 
rule underlying the section is enacted in section 8, where the subject will be 
found set out in some detail. (§ § 342—362). A general rule might have been more 
advantageously inserted under section 8. The law of accretions is the theme 
of elaborate discussion in the Civil LawJ 1 2 3 4 5 ) The rule is equally applicable to 
trustees,^ and should likewise hold good in the case of pledge of movables. W 

1465. The rule is in entire harmony with the English law (6} which was 

said by the Privy Council to be also agreeable to general 
English Law. equity and good conscience, and, as such, generally appli- 
cable to India. (?) 

1466. It should be noted that the terms of this section are much wider 

than those of section 90 of the Indian Trusts Act, since 
distingairfied fcS ' while under the latter in order to pass with the corpus the 
accession should have been made by the mortgagee “by 
availing himself of his position as such,” no such condition restricts the 
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operation of the rule as here enacted under which the mortgagor is in all cases 
entitled to the accession howsoever they may have been acquired by the mort- 
gagee, And this appears to have been the law here independently of the Act, l 1 2 * ) 
(§1 1468, 1470). 

1467. Principle . — The law of accession may be said to imitate the 
law of nature (2) which commits the offspring to the care of its parent. An 
accession being in the nature of an accretion or improvement becomes blended 
with fcbe property to which it becomes accessory. As remarked before (1 1463), 
the principle so stated is thoroughly sound and readily acceptable, and, as such, 
it has been applied and is applicable to all cases apart from its enactment in the 
Act.® A similar rule enacted in the Roman law was expressed in the maxim — * 
Accessio cedii principali ,( 4 ) and its other variations,® and derivatives. ® So, if 
any corporeal substance receive an accession either by natural or artificial 
means the original owner of the thing was entitled by his right of possession 
to its possession in its improved state. The section generally enacts this rule, 
but allows the mortgagee compensation if the accession be proved to be due to 
his efforts. 

1468. Following the civil law the section divides accessions into 
ia) natural and ib) acquired. The mortgagor is entitled to both; but in the case of 
an acquired accession, he must pay for the expense incurred by the mortgagee in 
acquiring it. It should be noted that the section makes no exception in favour 
of accessions made by a mortgagee in possession without availing himself of 
his position as such. The rule then is wider than that enacted in the Indian 
Trusts Act. (§ 1466). 

1469. Meaning of Words. — u Accessions ’* mean addition or improve- 
ment. In the absence of a contract to the contrary : *' The rule is then subject 

to an express contract to the contrary, the contract may relate to all accessions 
or to some only specified, in which case the contract will supersede the rule 

here enacted pro tanto. “ The mortgagor shall be entitled as against the 

mortgagee to such accession ” That is to say, it is his right to acquire them 
if he so desires, but he is not bound to acquire them at the instance of the 
mortgagee. If the latter could sell them compulsorily, then the mortgagor 
might be improved out of his property. “ Capable of separate possession ix. t 
which can be separately enjoyed without detriment to the principal. 

1470. Mortgagor’s right to All Accessions.— As observed before, 
{§ § 1466—1468) this rule is wider than its analogue enacted in the Indian Trusts 
Act, since the mortgagee is here enjoined to surrender up all his accession, 
whether natural or acquired by him at or without expense, and howsoever acquired, 
provided only that they have been acquired by him “ during the continuance of 
the mortgage.” If the accessions were costly he is reimbursed the cost, but he 
can under no circumstance retain them for himself even though he may be able to 

(1) Kishm Dutt v. Mumtaz AH, (1879) follows the nature of its principal.) “ Acces - 

5 Cab, 198, P.O.; Bam Brick v, Ambi- sorimn non ducit sed sequitur suum prin~ 
ca Prasad, 17 C.W.N., 586. cipali” — Oo. Lift., 152. (That which is the 

(2) Puff, Det Jwr . Nat el Gen., L. 4 c. 7. accessory or incident doss not lead but 

(8) Kishm Dutt Y. l Mumtass Alt, follow its principal.) 

5 Cal„ 198(210), P,C. ; Sri Balusu Bam - (6) “ Partus sequitur mnivem” (The 

lakshman v. Collector of Godavari, I.L.R., offspring follows the mother.) “ Si equam 
22 Mad., 464 (409), P.C, meam equustuus praiquantem fecerit non est 

(4) ■* The increase follows the principal,” tuum sed meumquod natum est.” (If your 
15) “ Accessorius sequitur naturam sui horse gets my mare with foal, the foal is not 
Principalis.” 3 Inst, 139. (An accessory your property, but mine,) 
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accessions of land4o land as, for example by alluvia , belong to the owner of 
4rnQ land, in accordance with the maxim from Gains — superficies solo cedit, U) 
And so in a case it was held by the Privy Council that 1 * 3 4 5 6 * most acquisitions by 
a mortgagor enure for the benefit of the mortgages ; and conversely, that many 
acquisitions by a mortgagee are, in like manner, to be treated as accretions to 
the mortgaged property, or substitutions for it, and, therefore, subject to 
redemption.” (2) Hence where a village was mortgaged without specification 
of boundaries and subsequently a larger area was demarcated by the survev- 
tjfncers as forming. part of the village, it was held that the mortgagee was, on 
the one hand, entitled to the extended area as a security, and, on the other 
hand, subject to its redemption to the same extent by the mortgagor,* 3 ) In 
another case it was held that a suit for redemption of land, without" specification 
■of details, includes a claim for restoration of all accretions and improvements 
which it may have received while in the hands of the mortgagee ; and if the 
Court omits to adjudicate upon it, the mortgagor is not precluded from bringing 
a second suit in respect of it.® 

1473. Accretion of the gradual and imperceptible accumulation of land 

accretion. Qnt of ^ 6 sea or river generally follows the general rule 
before discussed. Accretion of land may be due to alluvion , 
or by the washing up of sand or soil so as to form firm ground ; or by dereliction ,, 
as when the sea shrinks below the usual water-mark. If this accretion of land 
be by small and imperceptible degrees, it belongs to the owner of the land 
immediately adjacent so it, but if it be sudden and considerable, it belongs to 
the Crown,® 



(1) “What is on the soil goes with it.” 
-Gams. Bk. 2, s. 73. 

(2} Kishen Butt Bam v. Mumtaz AH , 
1. L. R„ 5 Cal., 199 (210). P. C. 

(3) Saclashiv v. Vithal, 11 B. H. 0. R„ 32, 

(4) Bakshi Bam v. Darhu , 10 B, H. 0. R,, 
365. 

(5) 4 Hale De Jure marist 14. 

(6) Gains, Bk. 2, s, 73. 


(7) All Mahomed v. Lalta Bahsh , I, L, R ,, 
1 All,, 65S ; Tanji v. Nagamma , 3M.H.C.R., 
137 ; Sheshagiri v< Girewa , I. L. R„ 15 Bom., 
282 ; Pandu v. Anvurna, I. L. R., 21 Bom*, 
793 ; Debi Baksh Singh v, Tirbhavan Singh 
I* L. R,, 19 AIL, 238. 

(8) Beni Madha v. Debi Sarcm t 10 I. 0, 
(All.) 545. 

(9) Ghinto v. Janki , I* L* R„ 18 Bom** 51 


1474. Mortgagee’s Possession not adverse.—As the accessions 
form by the law of nature (6} part of the principal, the mortgagee can no more 
acquire them adversely than he can the property mortgaged to him. A 
mortgagee who enters into possession as such, cannot afterwards set up 
an adverse possession as owner so as to defeat the plaintiff’s right to 
redeem. ® And even if a stranger trespass upon property in the hands 
of the mortgagee, his possession will not be adverse, unless he can prove 
that his possession for twelve years prior to the suit was adverse also to the 
mortgagor. On the other hand, since the possession of the mortgagee is 
possession of the mortgagor, it follows that if the latter be a trespasser in 
respect of the mortgaged property, he may tack the mortgagee’s possession to 
his own and thus acquire an indefeasible title by adverse possession J 8 ) There 
may be possession adverse to the interest of a mortgagee which nevertheless 
is not adverse to the interest of the mortgagor. In such a case a suit by a 
mortgagor or those claiming under him. will not be barred, although it might 
be otherwise if it were instituted by the mortgagee,® 

1475. Acquired Accessions.— The accessions dealt with in the 
second clause are (i) accessions capable of severance from the principal, and 
(ii) those incapable of severance. The former may , at his option, be acquired by 
the mortgagor on payment to the mortgagee the expense of acquiring it. If the 



Gal., S, P. C. 

(4) Zubedav, Sheocharan , I.L.R., 22 AIL, 
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(5) Bahadoor Khan v. Zara M&IZ, 1 Agra, 
181. 
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169 ; Dwctrka v. Tulsee Bam , 10 G. P. It. R. s 
103 ; F^ncatacfeurw v. Shrinivasa , (1909) 4 
I. C. (Mad). 357. 
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mortgagor eleets to acquire the accessions, the mortgagee who holds them for 
Ms benefit cannot refuse it.d) Thus, where a mortgagee m possession of 
cultivated land gave it to his son who converted a Portion of it into a grove, it 
was held that he was not entitled to hold the grove after the mortgage had been 
extinguished.* 1 2 3 ) The question whether the planting of a grove was necessary to 
save the nroperty from destruction, forfeiture or sale, and whether it separates 
enjoyment without detriment to the corpus was possible are questions of fact,* 
whieb must be determined having regard to the nature of the property 
and the terms of its tenure. « As a rule a mere usufructuary mort- 
gagee has no right to plant trees in the land held by him under mortgage. 
Accordingly, he cannot acquire any right to the trees if planted by him on the- 
property he holds as the mortgagee. But if the mortgagee of a share in a joint 
estate nlant trees the right to them vests not m the mortgagor exclusively, but 
in all the co-parceners irrespective of whether they acquired an interest in tne 
ioint estate before or after the mortgage.! 5 ) And, similarly, where the mortgagee 
purchased certain trees standing on the land mortgaged to him from Govern- 
ment it was held that the trees by sale became a portion of the mortgaged 
estate and were, therefore, redeemable with it on payment of the money laid 
out in purchasing the trees and other reasonable expenses.! 5 ) A usufructuary 
mortgagee of a village taking in mortgage a tenancy plot during the continuance 
of his possession is bound to restore it to the mortgagor on redemption, even 
though the plot may have been foreclosed to him after redemption, for the right 
having accrued during the continuance of the mortgage, the foreclosure-decree 
which gave possession was but a graft upon the parent stock and could not 
affect the right already vested. Such an acquisition is an accession to the mort- 
gaged property, and consequently, be recoverable on redemption. ff) Of course, 
in all such cases the mortgagee could not be permitted to do indirectly what he 
is incompetent to acquire directly, so that the settlement of ryoti land upon his 
undivided relation would be treated as if the acquisition were his own.! ) 

1476. Ex ceptional Cases.— -But in such a case the mortgagee acquires 
the right because qua mortgagee he has the right of vetoing a transfer in 
favour of a stranger. The case would then fall within the rule enunciated in 
the Trusts Act. But another question remains. Is the mortgagor also entitled 
to accessions made by the mortgagee but in a manner by no means connected 
with his position as mortgagee. The section no doubt confers on the mort- 
gagor an unqualified right. But it may on first sight appear to be inconsistent 
with the Trusts Act, and the dictum of the Privy Council who have laid down 
the necessary limitations subject to which the doctrine must be understood. 
“ Their Lordships,” they observe, “ are not prepared to affirm the broad 
proposition that every " purchase by a mortgagee of a sub-tenure exist- 
ing at the date of the mortgage, must be taken to have been mad e for the 

(1) S. 90, Indian Trusts Act (II of 1882). 

(2) Madho Bam v. Sliamshtiddw, (1883), 

A.W.N.. 203. The action of the mortgagee 
was held to ultra vires . “Such an act cannot 
ordinarily be construed as an act done for the 
due management of estate ; and is essentially 
distinguishable from acts of settling culti- 
vating tenants on the property, or the like 
arrangements for the right and profitable ad- 
ministration of the estate.” But the same 
view was held per Banerji, J,, in Zubeda v* 

< Sheocharan , I. L . R., 22 All., 83 (85), with 
special reference to the section. 

(3) JECaddr Moidin v, Nepean, I. L, R., 25 
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benefit of the mortgagor so as to enhance the value of the mortgaged property, 
and make the whole including the sub-tenure, subject to the right of redemp- 
tion upon equitable terms. It may well he that when the estate mortgaged is 
a zemindar! in Lower Bengal, out of which a patni tenure has been granted, 
or one within the ambit of which there is an ancient mokurari istimrari tenure, 
a mortgagee of the zemindari, though in possession, might purchase with his 
own funds and keep alive for his own benefit that patni or mokurari . In such 
eases the mortgagee can hardly b8 said to have derived from his mortgagor any 
peculiar moans or facilities for making the purchase which would not be 
possessed by a stranger, and may, therefore, be held entitled equally with a 
stranger “ to make it for his own benefit.” f 1 2 ) So while a purchase by a 
usufructuary mortgagee of a rxjoii holding would enure for the benefit of the 
mortgagor the purchase by him of a malik-makbuza plot might not so enure. 
In the one case he purchases as landlord ; in the other case be might have 
purchased it as a stranger. ( 2) But it has been held at Allahabad that where a 
mortgagee creates a sub-mortgage, and afterwards acquires by purchase from 
his mortgagor the equity of redemption in the mortgaged property, such 
acquisition will enure for the benefit of tbe sub-mortgagee who could than sue 
for sale of the property in the same way as if the proprietary interest had been 
mortgaged to him from the first. ( 3 4 * ) In the converse ease, it has been laid down 
in Calcutta that the enlargement of, or the removal of, encumbrances from the 
estate of a mortgagor effected by himself will generally enure to the benefit of 
the mortgagee by increasing the value of his security. ^ But these cases 
were decided without reference to the section or question here raised. So in 
the case before cited, the mortgagee was held entitled to retain a pa ini tenure 
which he had purchased with his own funds. But where tbe mortgagee of a 
taluk in Oudh acquired certain subordinate birt tenures, and did not, as he 
might have done, keep them alive as distinct sub-tenures, but treated them as 
merged in the taluk , he was not allowed afterwards to separately enjoy them ; 
but the mortgagor was held entitled to acquire them on paying to the mortgagee 
the sum expended by him in their purchase. & In Bengal the rule has been 
similarly applied to the mortgagee of a joteA 6 ) 


It may be noted that the mortgagee is only entitled to get back the expense 
incurred by him in acquiring the accessions. He is not entitled to demand their 
price or their estimated value at the market-rate. ff) 

1477. Inseparable Acquisitions. — In case of separable acquisitions, 
the mortgagor can elect to take or refuse to take them. But if he takes 
them, he is in every case liable to pay for the expense incurred by the 
mortgagee in acquiring them. In the case of inseparable acquisitions , however, 
the mortgagor gets them ex necessitate rei , with his property. But he is liable 
to pay for them only in certain cases, that; is, if the accessions made were 
(i) necessary to preserve the property from destruction, forfeiture or sale; 
or (ii) when they were made with the mortgagor’s consent. In such eases 
the mortgagee is entitled to add the costs incurred thereon to the principal 
money, the effect of which is to secure it in the same way as the mortgage- 

(1) Kishen Butt v. Mumiaz AIL I. b. R., 5 v. Man Singh ; 25 All., 46 (48). 

Cal., 198 (204, 205), P. C. (5 ) Kishen Dutt v. Mumtaz Ali, 

(2 ) Mohanlall v. Chaodri, 14 C.P.L.R., 6 Cal*, 198, P.C. 

169(171), (6) Baijnath v. Rarihishen, 6 C.W.N.,: 

(3) Ajudhia v. Man Singh , 25 AIL, 372. 

46. . (7 ) Kunhi Chundu v. Kanhan Nambiar f 

(4) 3. 70 ; Shyama Churn v. Ananda Chan . I.L.R., 19 Mad., 384. 

*dra % 3 C.W*N., 328 (325); followed in Ajudhia ' 
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money. Thus, where the mortgagee rebuilt the mortgaged house destroyed 
by accidental fire, it was held that the re-payment of the cost of rebuilding the 
house was a condition precedent to redemption. OO So also, where the mort- 
gage©, with the consent of the mortgagor, repaired a well rendered useless from 
natural causes, he was held entitled to charge therefor.® But if he excavated 
a new well, without the consent, express or implied of the mortgagor, 
payment of compensation must depend upon whether it was necessary to 
preserve the property from destruction, forfeiture or sale, and as it is not so 
necessary for an agricultural land, a claim to compensation would seem 
to be inadmissible. ® Of course, a mortgagee cannot recover the cost of 
a building made without the consent of the mortgagor, and in no way 
necessary for the maintenance or preservation of the property. G) Instance 
of where the property is saved from forfeiture or sale may be found in the 
demand made for the payment of Government revenue, rates and cesses.® 
Such payments are also secured by the various local Acts. ® This section,, 
it will be seen, does not empower the mortgagee to charge for expenses 
incurred in improving the property. He is, in fact, entitled to no consideration, 
for, as mortgagee, the property was not his, and he had no business to improve 
ifc.W Again, if such a claim were allowed, the mortgagee may “ improve ” the 
property out of redemption. Where the mortgagee gets paid for accession, he 
is bound to make over the profits accruing therefrom to the mortgagor. And 
where the mortgagor claims profits, he may call upon the mortgagee to furnish 
him with a copy of his account, and if he does not produce them, the Courts 
make it a rule to lean against him and to reserve all doubtful points in favour 
of the mortgagor.® It would appear that the mortgager must claim the 
accession when he seeks to redeem. His failure to do so may preclude him 
from maintaining a separate suit for their recovery.® 

1478. Profits set-off against Interest.— The profits arising from 
an accession accrues to the mortgagor if he is charged with costs of acquiring 
them. On the other hand, the mortgagee retains the profits if he cannot 
charge the mortgagor with the costs of making them. In the case of a 
usufructuary mortgage, the last paragraph provides for the appropriation of 
the profits towards the interest of the money expended by the mortgagee in 
making the accession. It should be noted that while the rest of the section 
treats of the mortgagee in possession, the last paragraph confers the right of 
set-off only on the usufructuary mortgagee, a distinction which may be justified 
on the ground that the terms on which the other mortgagees enter upon 

(1) Sakharamv, Amtha Devji, I, L. R., (7) Bahadoor Khan v. Kora Mull, 1 Agra, 

14 Bom., 28. 281. In the constitution of Gordian (A. D. 

(2) Durga Singh v. Naurang Singh , I.L.R., 240) the same distinction between necessaries 

7 All., 282. for, necessary expense) and utiles impensa? 

(3) Baja Bam v. Vithal , 10 N.L.R. 166. {or, beneficial expense) was closely observed. 

(4) Sammo v. Abdul Wahid, (3883), A. W. A ma la fide possessor could claim for necessary 

N., 208 ) Rupan Singh v. Champa Lai , 13 A, expenditure; but in regard to beneficial ex- 

L-J. 14 ; Arunackella v. Sithaya, I.L.R. 19 penditure he was permitted to carry away 

Mad. , 317. the improvements only, that is, if he could 

(5) Qirdhar Lai v. Bholanath, (1883), A. do so without damaging the property, (Jus- 

W. N.» 288. tinian, Bk. 3, Tit. 82, Const. 5, Digest, Bk. 

(6) E.p., S. 171, Bengal Tenancy Act (VIII 5. Tit. 4 t s. 38). 

of 1885) (rent deemed to be a debt secured (8) Qoluk Chunder v. Mohunlall, 5 W.R., 

by a mortgage of the land) ; Bombay Land 271 ; Kalyan Das v. Sheo Nundun , 18 W.R., 

Revenue Code (Bombay Act Y of 1879) , Ss. 56, 65 (68.) 

57, 150 and 153 ; Revenue Sale Law (XI of (9) Bakshiram v. Darku, 10 B. H. C. R,*- 
1859), S, 61; see Gossam Ghutturhhocj v. Ishri 369. 

Mul, I. L, R., Cal., 844. 
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possession are not always the same so as to admit of the right being equitably 
extended to them. 

1479, Compensation for Improvements. — The question whether 
the mortgagee in possession is in any case entitled to compensation for improve- 
ments is one for which the Act makes no provision. Bat as has been observed by 
the Privy Council, “ it would be contrary to common -justice” to deprive the mort- 
gagee of the benefit of the money laid out by him on such improvements as have 
so far enhanced the value of the property. M According to English law, the 
mortgagee can always claim compensation for lasting improvements, by shewing 
(a) that he has expended money, and ( b ) that the work was prima facie a 
lasting or permanent improvement. ( 1 2 3 > Of course, this rule is always 'subject 
to another, namely, that the improvements must be reasonable, having regard 
to the nature and value or the property, for otherwise the mortgagee would 
have the means of “improving” the mortgagor out of his property 13 ) by 
making the price of redemption prohibitive to him. Even such improvements 
effected with the knowledge of the mortgagor cannot be compensated for; on 
tbe other hand, the mortgagee would be repaid bis outlay on improvements, 
which are prima facie permanently beneficial and reasonable, even though they 
be effected without notice to the mortgagor. I 4 5 ) It may, however, be noted 
that this is a view which was not conceded in the older cases, which allowed 
for no improvements without the consent or acquiescence of the mortgagor. 
And this view has been re-echoed with an additional restriction by the Madras 
High Court, who have held that no such claim could be made merely because 
the mortgagor had consented to the improvements being made, unless his con- 
sent was given under circumstances to make it equivalent to a promise to reim- 
burse the cost to the mortgagee. ( 6 ) But even in the absence of any statutory 
authority to the contrary, this view must be pronounced to be too narrow. 
Indeed, that acquiescence is enough has been conceded in several cases. P) It 
would seem that, in any case, the mortgagee's claim would be less severely 
scurtinized if the property is sold and has fetched a higher value on account of 
the improvements, in which case it would be obviouly unjust to allow the 
mortgagor to pocket the increase without having to pay for it. 


64. Where the mortgaged property is a lease for a term of 
Renewal of years, and the mortgagee obtains a renewal of 
mortgaged the lease, the mortgagor, upon redemption, shall, 

tease. i n the absence of a contract by him to the 

contrary, have the benefit of the new lease. 

1480. Analogous Law. — As section 63 is supplementary to section 70, 
so is this section supplementary to section 71. A* similar, though somewhat 
narrower rule is also laid down in section 90 of the Indian Trusts Act, which 


(1) Per Lord MacNaghten in Henderson v. 
Astwcod , [1894] A.O., 130 (163), following 
Shepard v. Jones, 21 Ok, D , 469. 

(2) Per Jessel, M.R., in Shepard v. Jones , 
21 Ch. D., 469 (476). 

(3) Sandonv. Hooper , 14 L.J. (Oh.), 120, 

(4) Shepard v. Jones , 21 Oh. D., 469 ; 
Houghton v. Sevenqualces Estate Co. (1884), 
W.N., 243. . 

(5) Sandon v. Hooper, 14 L.J. Oh., 120; 

Jortin v. South Eastern Ry. % 6 DeG. M. & G.* 
270 ; Lord Timblesion v. HamiU , 1 Ba. & 


Be., 385 ; Rahmatullah v, Yusuf Ali, 10 A.L. 
J, 124 (128). 

(6) Arunachella v. Sithayi , I.L.R., 19 
Mad-, 827 (329) : dissented from in Rahma * 
tullah v. Yusuf Ali , 10 A.L J. 124(129); see 
s. 72 (a) for further discussion. 

(7) ManiramVi Rapu , (1881) 267 ; 

Sammo ■ v. Abdul, (1883) A.W.N., 208; 
Rahmatullah v. Yusuf Ali , 10 A.L. J. 124 
(129). 

(8) Shepard v. Jones , 21 Ch, JX t 469 (476- 
478). 
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is cited at length under the last section. A similar though not the same rule, 
likewise applicable to trustees, executors, tenants for life and other persons in 
fiduciary position, has long been in force in England, and which thus bears closer 
affinity to illustration (d). appended to section 3 of the Specific Belief Act, OU 
which runs in the following terms: — “ A , the mortgagee of certain leaseholds, 
renews the lease in his own name. .4 is a trustee, within the meaning of this 
Act, of the renewed lease, for those interested in the original lease.” 

The mortgagee is, however, entitled to recover the costs of the renewal 
and may add the cost to the principal money, < 2 ) and in which respect the 
English and the Indian rules coincide. But the English rule is otherwise 
restricted only to cases in which the mortgagee obtains the renewal behind 
the hack of the mortgagor and to defraud him, and when there was at least 
some remnant of the old lease upon which the old lease could be engrafted. 
But the Indian rule is more general and presumes the renewal of the lease by 
the mortgagee to have been made only for the purpose of keeping alive his 
security, the mortgagor having then the benefit of the term on payment of 
the renewal fee and other expenses incurred for the purpose. 

1481. Principle. — If the mortgagee obtains renewal, the mortgagor 
has generally the benefit of the new term, upon redemption ; because, as it 
Is said the term comes from the same root, and is subject to the same 
equity. W Of course, the mortgagee acquires the lease with a view to continue 
his security and as soon as his debt is discharged, he has no further object 
in keeping it up. Moreover, under section 72 (e), he can charge the mortgagor 
for the renewal, on whose behalf he is presumed to obtain it. The renewal 
may be regarded in the nature of an acquisition necessary to preserve the 
property from forfeiture, and which, according to the last section, goes with 
the corpus But the rule may be justified on the ground that otherwise 
41 hardships might be brought upon ths mortgagor by the mortgagee’s getting 
such additional terms more easily as being possessed of one not expired, and 
by that means worming out and oppressing a poor mortgagor.” (6) For this 
reason the Master of the Bolls gave the mortgagor benefit of a renewal granted 
to the mortgagee as a personal favour. 

1482. Meaning of Words. — For a term of years i.e., determinable 
after the stipulated term, that is, the lease is not a permanent one, but is 
renewable, “ Have the benefit i.e» upon payment of the amount expended by 
the mortgagee for its renewal. (?) 

1488. Bights of Parties. — It is an established rule that if one having 
a particular interest in a leasehold estate, whether he be one of several joint 
lessees or partners, W or a tenant for life under a will or settlement 
with remainder over or" a mortgagee, WQ) obtains a renewal of the lease 

’ (1) Act I of 1877. 

m S. 72 {a}, post. 

(3) Lawn v. Mertins , 8 Atk., 4 ; Godfrey v. 

Watson, 8 Atk., 518 ; Manlove v. Bale * 2 
Yarn., 84 ; Wolleyv. Brag, 2 Ausfcr., 651. 

(4) Fisher, § 684; citing Bakestraw v. 

Brewer, 2 P. W., 611; and see Taster v. 

Marriott , Amb., 668 ; Raws v. Chichester , 

715 ; Owenv. Williams , ib 784 ; Lee v. 

Vernon, 5 Brs., P. C*» 10 ; Bickering v, 

Vowtes, 1 Bro. 0. 0*, 197 ; Bu&hworWs case , 

Freem., 12 ; Leigh v. Burnett, 29 Ch, D. 231 
<284, 235) in which Pearson, J. said : “ The 


doctrine of this Court has always been that 
the mortgagor of a renewable lease can hold 
a renewed lease only subject to the mort- 
gage,” Robb, Morfc., 164, 165. 

(5) S. 63, para. 2. 

(6) Bakestraw v. Brewer , 2 P. yVms.. 510. 

(7) S. 72 (e). 

18) Palmer v. Young , 1 Vern., 276 ; Keech 
v. Sandford, 2 Eq. Ca. Ch., 61 (62) ; Feather- 
sicmhaughv . Fenwick, 17 Yes.. 298; Bevan 
V. Webb, (1905) W. N., 58. 

(9) Addis v. Clement , 2 P. Wms,, 456 (459). 

(10) Bakestraw v. Brewer , 2P* Wms., 511* 
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to himself, he shall be a trustee, after payment of the expense' of the 
renewal with interest, for the benefit of ail persons interested in the 

old lease. ! 1 2 ) Primarily, it is the duty of .the mortgagor to renew his lease, 
which being his property, ha is bound to preserve and protect against 
forfeiture. The renewal must, of course, be in exercise of the covenant for 
renewal made by the landlord. If the lease was terminable without renewal, it 
is entirely in the discretion of the landlord to renew the original term on such 
fresh terms as may be agreed upon. Such a renewal would amount to a novation 
but would, nevertheless, be subject to the rule.! 3 ) It was expressly so decided in 
a leading precedent before cited, in which the original term in respect of certain 
chambers in the Inns of Court was granted to Holford, a member of Gray’s Inn, 
who mortgaged them to Brewer, a Bencher of the same society. The term 
mortgaged by Holford was for 57 years, being a building term, which was extended 
for eleven years “ and which was distinct from, not interfering with the other 
term, but independent thereof, and to commence from the expiration of the 
former, granted by the Bench in pure personal favour and kindness to Mr. Brewer, 
their brother Bencher ; whereas had it been asked for by the plaintiffs, it 
probably would have been denied, and they being women, were not capable of 
having chambers by virtue of a new grant.” But the Court allowed the plaintiffs to 
redeem on the ground that the term came from the same root, and was of the 


same nature, subject to the same equity of redemption.! 4 ) On the other hand, the 
renewal of the mortgaged lease by the mortgagor does not extinguish the original 
mortgage, to which it continues to remain subject and which cannot be effected 
by any intermediate charge created on the property before the renewal of the 
term.! 5 ) So it has been held that in all eases where a lease is settled on one for life, 
with remainder over, if the tenant for life obtain a renewal, it shall enure for the 
benefit of those in remainder. ( 6 * ) If the lessor is not bound to renew, but does 
it, it is an engraftment upon the old term !7) and whether the renewal be by 
the lessee, trustee, mortgagee or other persons interested, it cannot be divested 
of the trusts and limitations of the original lease, ( 8 ) so that the renewal is for 
the benefit of ail the persons interested in the old lease. ! 9 ) If then the tenant 
for life sells the right of renewal, the same equity will attach to the purchase- 
money. ( 10 ) And the rule does not vary because the original lease had expired 
before the renewal was obtained, W or that the new lease was not to commence 


(1) Manlove v. Bale , 2 Vern., 84 ; Ramil- Kishen Butt v. Mwntaz AU, I. L. R„ 5 Gal. 

ton v. Benny , 1 Ba. & Be., 202. 198, P. G. But the rule is subject to limifca, 

(2) Owen v. Williams, A.mb.rf 36; Lawrence tion: Kinsman v. Bouse , 17 Ob. D., 104- 

v. Naggo , 1 Eden., 453 ; Taster v. Marriott , Leigh v. Burnett T 29 Gh. D., 235. 

Amb., 668 ; Raw v. Chichester , Arab., 715 ; (5) Leigh v. Burnett , 29 Gb. IX, 281 (236).; 

(S. C t 2 Dick., 480), Sub. nom Bromtield v, (6) Razve v. Chichester , Arab;, 715 ; 27 E.L. 

Chichester )|; Stone v. Theed, 2Bro. C C., 243; E,» 463 ; Owen v. Williams , Amb., 734 (736) ; 

Capping, Fernyhough , 2 Bro. 0. C., 291; 27 E. L. B,, 474. 

Bowles v. Stewart , 1 Sch, & L., 209 ; James (7) Per Sir Thomas Sewell, M* R., in Taster 

v. Deane , 11 Yes., 383 ; 15 Yes., 236; Nesbitt v. Marriott , Amb., 668 (670). 

v. Tredennick , 1 Ba, & Be., 46 ; Winslow v. (3) Rawe v, Chichester , Amb,, 715 7 19 

Tighe , 2 Ba. & Be., 195 ; Eyre y. Dolphin , in which the older cases are reviewed. 

2 Ba. & Be., 298 ; Stublis v. Roth, 2 Ba. & (9) Per Apsley, L. G.» in Owen v. Williams, 

Be., 548 ; Randall v. Russell , 3 Her,, 190. Amb., 734 (736) ; Randall v. Russell, 3 Mer,, 

(3) Rakestraw v. Brewer , 2 P. Wms., 511 396; Pickering v. Vowles f iBro, 0. C., 197 ; 

<512, 513) ; 24 E. L. R., 839. James v. Deane, 11 Yea., 383 (8. C. on re- 

(4) Rakestraw v. Brewer , 2 P. Wms., 511 hearing), 15 Ves., 236. 

(513) ; Keech v. Sand ford, 2 Eq. Gar. Ab., (10) Owen v» Williams, Amb., 784. 

741 ; Taster v. Marriott, Amb., 668 ; Rawe (11) Pickering v. Vowles , 1 Brc. 0. 0., 197 ; 

v. Chichester, Amb., 715 ; Owen v. Williams , Moody v, Mathews . 7 Yes., 185; James v. 

Amb., 734 ; Lee v. Lord Vernon , 7 Bro. P. G., Deane , 11 Ves., 383 ; 15 Yes,, 236. 

432 ; Pickering v, Vowles, l Bro. C. 0., 197; . . ; J 
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till after the expiration of the old one, W or that the mortgagee haying applied 
for renewal it was refused, whereupon he got a lease to himself. W Indeed, 
if this were permitted there would be a great inlet to fraud. As Bing, Hi. 0.,; 
observed: “If a trustee on refusal to renew might have a lease to himself, few 
trust-estates would be renewed to cestui que use . That the trustee should 
rather have it run out than to have had the lease to himself. That it may seem 
hard that the trustee is the only person of all mankind who might not have the 
lease, but it is very proper that the rule should be strictly pursued, and not the 
leastVelaxed, for it is very obvious what would be the consequence of letting 
trustees have the lease, on refusal to renew to cestui que trust ” ( 3 4 > But this, 
general rule would seem not to extend to purchases of the reversions by 
trustees of an existing lease. & And so if a testator bequeathes a lease of which 
he is possessed at the time of making his will, and afterwards renews the lease, 
the legatee is not entitled to the benefit of the new lease. ( 5 ) 

1484. While the lessor is primarily liable to renew, still the mortgagee 
cannot compel him to renew and cannot sue him for that purpose. ( 6 ) Nor, on 
the other hand, is it imperative on the mortgagee to obtain a renewal, < 7 * ) which 
is purely discretionary with him, but if he elects to renew it in order to 
preserve* his security, he is entitled to be reimbursed the cost of renewal. The 
English law is, however, in this respect different, ( 9 ) But being not interested 
In the lease, except in so far as it is a security for his debt, he may renew, but 
has not the power to release the right of renewal. 0°) On the other hand, if the. 
mortgagor purchase the reversion and so merging the term its renewal becomes 
impossible, the estate as acquired becomes subject to the mortgage. ( n ) So, again,, 
any surrender by the lessee mortgagor will not extinguish the charge already 
created by him on the property.1 0 2 ) 

1485. It has been observed before that the English rule as to renewals is 

limited to cases in which the mortgagee has obtained the 
embrace renewal by taking advantage of his position as such mort- 
renew&is ? gagee ( § 1180). Where therefore the mortgagee obtains a 
lease on his own account but not so as to gain an advantage in 
derogation of the rights of tbe mortgagor, the question may arise as to whether he 
is still liable to surrender it to his mortgagor on redemption. In a case decided 
before the Act, the Privy Council observed that “ it may well be that, when the 
estate mortgaged is a zemindari in Lower Bengal, out of which a patni tenure had 
been granted, a mortgagee of the zemindari, though in possession, might 
purchase with his own funds and keep alive for his own benefit that patni.. 
In such cases, tbe mortgagee can hardly be said to have derived from his 
mortgagor any peculiar means or facilities for making the purchase, which 
would not be possessed by a stranger, and may, therefore, be held entitled 

(1) Bakestraw v. Brewer , 2P. Wms., 511 ; (6) Lacan v. Merlins , 3 Atk,, 4 ; Manlove v. 

Taster v. Marriott , Amb., 668. Bale, 2 Vera, 84. 

(2) Keech v, Sandford, 1 Eq. Ca. Abr., (7) S. 70, post. 

741 (742) ; 22 E. L. R., 629. (8) S. 72 { e ), post 

(3) Keech v, Sandford, 2 Eq. Ca. Abr., (9) 2 Dav. Oonv., p, 2 (14th Ed.), page 

741; 22 E. L. R.,629 ; Sevan 7 . Webb (1905), 64 ; Robb. Mori., 164, 165. 

W. N., 58. (10), .O'Reilly v, Fetherstone . 4 Bli. (N. S.)„ 

(4) Norris v. Le Neve, 3 Atk. , 88 ; Randall 161. 

v, Russell, 3 Hat., 190; Hardman v. Johnstone, (11) S. 65 & Comm., Trumpet v. Trumpet. 
ib. t 352 ; Bevan v. Webb (1905), W.N., 58. L. R. , 8 Oh., 873. 

(5) Carte v. Carte, Amb., 28 ; Colegrave (12) Pheasant v. Benson , 14 East., 234 (238)? 

v. Manley, 2 Ross. Mer., 238; Harwood v. Do v. Pyke 9 5 M. & S., 146 ; Clements v. 

Turner , 3 F. Wms., 163; Abney v. Miller, 2 Mathews, 11 Q. R. D„ 808 (815). 

Atk,, 597 ; Rudstonev. Anderson, 2 Yes., 418, . . . 
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equally^ with a stranger, to make it for his own benefit/’ W This case is 
often cited as an authority for the proposition that the Indian law is in this 
respect not different to the corresponding English rule to which it appealed for 
authority. But while their Lordships have no doubt laid down the rule in 
conformity with the English cases, the case before them was really decided on 
another ground. The usufructuary mortgagee of the Oudh taluka, in respect of 
which there existed certain subordinate birt tenures, having subsequently 
acquired these birt tenures 'by purchase, did not, as he might have done, keep 
them alive as distinct sub-tenures, but treated them as merged in the taluk , 
thereby enhancing the value of the mortgaged estate, of which he expected to 
become absolute proprietor, <‘ 2 > but years afterwards the mortgagor’s representa- 
tives having sued to redeem, the taluk, they were allowed to redeem the taluk 
* with the accretion made to it by merger: “The mortgagee,” their Lordships 
said, taking advantage of his position of talukdar de facto , has so acquired 
the birts and allowed them to merge in the taluk. To allow him now to revive 
these birts for his own benefit, with the certainty of tenure and increased value 
which the regular settlement will give them, would obviously alter the position 
of the mortgagor for the worse by reducing the redeemable estate pro tanto to a 
mere right to malikana , and possibly rendering the taluk no longer worth 
redemption, ”$) This case was admittedly decided upon its individual merits 
and on the principles of equity and good conscience reflected by the English 
law. The question, however, still remains whether the section should be read 
as superseding or subject to the provisions of section 90 of the Indian Trust 
Act. 

1486. There can be no doubt that, under the Indian Trusts Act, the 

S. 90 Trusts Act mor kS a gee forfeits the advantage gained by him only when 

compared. he gains it by availing himself of his position as such , and 

when the advantage gained is in derogation of the rights of 
the other persons. It may be doubted whether the rule in favour of the mort- 
gagor is intended to prevail in all cases. The provisions of the two enactments 
are only reconcilable on the assumption that while obtaining a renewal the 
mortgagee must be presumed to have availed himself of his position as such. 
Indeed, the earlier cases do proceed on this presumption^) though in later 
cases the presumption was taken to be so strong as to do away with the 
condition altogether. The same result would follow if the renewed term is 
regarded as an accretion to which the mortgagor, is under the terms of the 
foregoing rule, declared entitled &) (§ 1485 ). 

1487. Strictly speaking, mortgagee can scarcely be said to gain an advan- 
tage by renewal of his lease which places him in no better position than during 
the continuance of the term. The Privy Council judgment clearly deals with 
the latter subject, and does not touch on the subject referred to in the section. 
The case assumed by their Lordships was of the mortgage of a zemindari , 
where the mortgagee takes a patni lease for himself, and where there is the 
possibility of his gaining an advantage over his debtor by availing himself of 
his position as the lessor for the time being. It appears that this section and 
section 71 deal with entirely different cases and there is no reason to suppose 
that the two sections are subject to any qualification, or that they would apply 
only in cases in which the mortgagee has been guilty of actual or constructive 

(1) Kishen Dull v> Mumtaz Ali , I. L. R., (3) Kishen Dutt v. Mumtaz Ali , I. L. R.. 5 

5 Cal., 198 (211), P. C. Cal., 198 (209), P. C.. at pp. 209, 210. 

(2) Kishen Butt v. Mumtaz AU f I. L. R., (4) Doe v. PotU 2 Doug, 710, . 

5 Oal., 198 (209), P, O. (5) Bakestraw v. Brewer , 2.P. 




(4) Watson & Co. v. Bam Chand, 1 C. W. 
.» 174. 

(5) Kehar v, 3asan Ali, 2 A.L.J. 583, 

(6) Quruba&appa v, Bango , I,L,R. 36 Bom. 
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fraud, as has been suggested. W Of course, the rule would apply with greater 
force where the new lease has been obtained by any improper practice.! 2 ) 

1488. Where the mortgagor gives notice that he would not redeem the lease 
which the mortgagee keeps up, he is entitled to retain it.! 3 ) ^ On the other hand, 
the mortgagor has covenanted against the mortgagee acquiring any interest such 
as the jote rights of tenants, his purchase of those rights from tenants would 
enure for the benefit of the mortgagors-! 4 ) Where the owner of land executed a 
usufructuary mortgage of his land, both the parties having agreed to keep down 
a proportionate part of the rent, but default being made the landlord ejected 
the mortgagor and thereupon settled the land with the mortgagee. Tim mortgagor 
then sued him for redemption contending that the new interest acquired by the 
mortgagee must, having regard to the provisions of this section and of section 90 
of the Indian Trusts Act, be held for his benefit, but the Court held that the 
legal determination of his tenancy puts an end to all rights which he may have 
had as mortgagor, and though the new tenancy had arisen on the ashes of the 
old, it was nevertheless a new tenure which the old tenant was not entitled to 
redeem. (®) On the other hand, it has been held in Bombay that where a year 
after the usufructuary mortgage of Inam lands they were in 1856 confiscated 
by Government and the fact was communicated to the mortgagor, but the mort- 
gagee nevertheless continued in possession and continued to pay assessment in 
respect of the lands to Government for a period of 45 years when the mortgagor 
sued to redeem them, the Court decreed redemption holding that the resumption 
had merely the effect of converting the land from a service tenure into land held 
subject to payment of assessment.!®) 

65 . In the absence of a contract to the 
by^ortga#». FaCtS contrary, the mortgagor shall be deemed to 
contract with the mortgagee — 

(а) that the interest which the mortgagor professes to 
transfer to the mortgagee subsists, and that the 
mortgagor has power to transfer the same ; 

(б) that the mortgagor will defend, or, if the mortgagee be 

in possession of the mortgaged property, enable him 
to defend, the mortgagor’s title thereto ; 

(c) that the mortgagor will, so long as the mortgagee is 

not in possession of the mortgaged property, pay all 
public charges accruing due in respect of the property ; 

(d) and, where the mortgaged property is a lease for a 
term of years, that the rent payable under the lease, 
the conditions contained therein, and the contracts 
binding on the lessee have been paid, performed and 
observed down to the commencement of the mortgage 
and that the mortgagor will, so long as the security 

__ exists and the mortgagee is not in possession of the 

(X) Shep. Comm, 4th Ed., p. 227, 

• (2) Mtigerald v. Bainsford , 1 Ba, & Be., 

37, Note . 

(3) Fisher, § 684 ; Nesbitt v. Tredennich , 
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mortgaged property, pay the rent reserved by the lease, 
or, if the lease be renewed, the renewed lease, perform 
the conditions contained therein, and observe the 
contracts binding on the lessee, and indemnify the 
mortgagee against all claims sustained by reason of 
the non-payment of the said rent, or the non- 
performance, or non-observance of the said conditions 
and contracts ; 

(e) and, where the mortgage is a second or subsequent 
incumbrance on the property, that the mortgagor will 
pay the interest from time to time accruing due on 
each prior incumbrance as and when it becomes due, 
and will at the proper time discharge the principal 
money due on as prior incumbrance. 

Nothing in clause (c), or in clause (d), so far as it relates to 
the payment of future rent applies in the case of an usufructuary 
mortgage. 

The benefit of the contracts mentioned in this section shall 
be annexed to and shall go with the interest in the mortgagee as 
such, and may be enforced by every person in whom the interests 
is, for the whole or any part thereof, from time to time vested. 

1489. Analogous Law. — The provisions of this section are similar to 
those contained in section 55 (1), (2), (3). Such paragraphs in the two sections 
as bear close resemblance to each other are noticed below. Several of the 
clauses in both the sections are taken from the Conveyancing Act ; M this 
section being adapted from section 7 (6), (c), (d) of the English Act. 

Clause (a) of this section is in effect the same as cl. 2 of section 55 applying 
to sales. It is also similarly provided in the Conveyancing Act: — 

7. (e) “ In a conveyance by way of mortgage, the following covenant by a person who 

conveys and is expressed to convey as beneficial owner (namely) : — 

“ That the person who so conveys, has with the concurrence of every other person, if any, 
conveying by his direction, full power to convey the subject-matter expressed to be oonveyed by 
him, subject as if so expressed, and in the manner in which it is expressed to be oonvayod.”(2) 

The Bill refers to the undermentioned cases for its authorities. ( 1 2 3 ) The 
covenant for title and other covenants here enacted were held to be implied in 
every mortgage even before the Act. W 

1490. Principle.— This section like section 55 relating to sales is 
enacted to operate only when the parties have not entered into a contract to 
the contrary. It is presumed that if the parties had entered into a contract the 
conditions would have been those contained in the section. 

(1) 44 & 45 Viet., e., 41. Chum (1853), S. D, A., 575 ; for para. 

(2) Ibid. (d)-~“a Sect of forfeiture of lease ” Mata 

(3) Dwarlca Dass v. Buttun Singh (1867), * Pershad v. Mt. Bhagmanee (1869), N, W. P, 
N. W. P. H. 0. B„ 199; for para, (b)— H. 0. B„ 128. 

Anundchunder v. Socbul Chunder (1857), S. (4) Diuarka v. Button (1867) 2 Agra. 199, 
D. A„ 1195 ; Purlhad Chunder v. Chundee 
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1491. Me anin g of Words. — “ In the absence of a contract to the con- 
trary ” means a valid contract} i 1 ) though it need not be express. (2) “ The 
mortgagor shall be deemed to contract:" The contract is personal to the 
mortgagor. His assignee is not bound by the same obligation. “ Enable 
him to defend : ” “To defend, ” says Macpherson, “ is rather a vague expression. 
It is to be presumed that it is intended that the mortgagor should do everything 
in his power to enable the mortgagee to defend the mortgagor’s title. The mere 
advance of the money for the costs of defending a suit would not, therefore, be 
sufficient.”^) “ Public charges such as rent and cesses. “Pay each 
prior mortgage : ” This clause seems scarcely necessary. A subsequent 
mortgagee would even otherwise take subject to prior mortgagees. * 5 ) “It is, 
of course/’ says Macpherson. “the duty of the mortgagor to pay the interest and 
principal due in respect of such prior mortgages. There seems to ^ be no 
advantage in declaring, as the clause does, that the mortgagor enters into an 
implied contract with a subsequent mortgagee to do this.” “ The benefit of the 
contracts : ” i.e the contract shall be deemed not to be personal to the mortgagee 
but may be enforced by his representatives and assigns. ( 6 ) 

1492. Statutory Covenants subject to Contract.— Like section 55 
which relates to sale of immoveable property this section also yields to a contract 
express or otherwise implied made to the contrary. Such contracts and 
covenants will then be subject to the general rules regulating all contracts. 
In the case of mortgages since th8 implied statutory covenants here set out 
presume in favour of the conveyance of all the mortgagor’s interest in the 
property, a contract to the contrary must be to limit that interest, which the 
mortgagee may take for what may be worth without any assurance on the part 
of the mortgagor that he will defend the interest conveyed, or that he will 
undertake the liability mentioned in clauses (o) to (e). 

1493 . The parties may enter into other covenants not comprised in this 
section, which would be enforceable provided they are not 
illegal. Thus a covenant that no payment made by the 
mortgagor shall be allowed, unless it is only endorsed on the 
deed, or is witnessed by a written acknowledgment, will not 

be given effect to, for otherwise, it would create an artificial estoppel inconsistent 
with the rules of equity and evidence which allows parol evidence in proof of 
payment. But a stipulation by the mortgagor to the effect that all payments 
made by him should he indorsed by him on the bond, failing which he shall not 
lay any claim to any payment made except in this way should not be regarded 
as altogether otiose, for the absence of indorsements when payments are alleged, 
is a circumstance of some importance, which ought not to be overlooked, 
though it is by no means conclusive.” ( 7 ) “It is against good conscience,” 
said Westropp, C.J., “ that an obligee should stipulate that, although he may 
have been paid in part or in full, he should if the evidence of such payments 
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were not in writing, be at liberty to treat the payment as a nullity. He would 
; in .enforcing^ such a condition be availing himself of his own negligence or 
wrong.” (D It was then added that such a condition could only be imposed 
by the Legislature, as indeed it has done in certain cases, as for example, in 
Q* XXI, r. 2 of the Civil Procedure Code, which does not recognize uncertified 
adjustment of a decree. ( 1 2 3 4 ) 

. 1494. Mortgagee’s Title by Estoppel. — In addition to the express 

contracts and those implied as here enacted the jural relation between mort- 
gagor and mortgagee creates an estoppel similar to that of landlord and tenant 
precluding the mortgagor from denying the title of the mortgagee. A mortgagor 
must, from the very nature of the mortgage contract, preserve the property 
pledged for the purposes of the original security, and is, therefore, estopped 
independently of covenants of warrantee, from denying the mortgagee’s title 
and the existence of the lien which he has created, or from defeating its 
enforcement against the property against which it was placed. The Court 
will not suffer a mortgagor to set up the title of a third person against his 
mortgagee ; for he made the mortgage, and it does not lie in his mouth to say 
so, though such third person might have a right to the proper possession.® 
The mortgagor cannot be allowed to say that he had no authority to mort- 
gage® or that the property he mortgaged was not transferable ® or that his 
•mortgage is invalid, because it was effected at a time when the estate was in the 
course of administration and is liable to be challenged by persons who have 
.subsequently acquired the mortgaged premises from the administrators. Not 
only the mortgagor but purchasers of his right, title and interest, in the equity 

r of redemption are equally estopped ; for although a purchaser of mortgaged 

premises is not estopped by his mere acceptance of the deed from disputing the 
validity of the mortgage on the amount due under it on the ground of objections 
which were open to the mortgagor, yet he is limited to such objections or 
defences only as could have been pleaded by the mortgagor himself, and he 
cannot even set up all of these, for he is not permitted to urge defences 
strictly personal to the mortgagor. And it makes no difference whether the 
purchaser acquires title, not by a private sale, but at a sale held in execution of 
a money decree.® The rule that the mortgagor cannot set up against his 
mortgagee the title of a third person has been held applicable where the mort- 
gagee is a trustee, acting in a public capacity and not for his own benefit, though 
it would be inapplicable where the mortgage is void as contrary to statute CO of 
course, since parties must be deemed to have known the law, it follows that if 
one of them takes a mortgage of property with the knowledge that it is 
unlawful for the mortgagor to make a mortgage, the plea of estoppel cannot be 
raised.® 


1495. Covenant for Title,— This clause closely resembles second 
clause of section 55, which provides for the covenant for 
Clause (a). title by the seller. As in the case of a sale, so in the case 

of a mortgage, the transfer must always be held impliedly to warrant the 


(1) Narayan v. Moti Lull, I.L.R., 1 Bom., 
45 (48). 

(2) Narayan v. MoiihaU , I.L.R., 1 Bom., 
45 (48); s. 258. Code of Civil Procedure, 
1882; now 0. XXI, r. 2, O.P.C., 1908. 

(3) Debendra Nath 7 . Mirza Abdul , 10 G.L. 
3T. 150 (163). 

(4) Joti Prasad v. Aziz Khan , 6 A.L.J* 5. 


(5) Bishumbhar v, Parshadi , 10 A.L J, 112, 

(6) Debendra Nath v. Mirza Abdiil, 10 G.L, 
J. 150 (164, 166) ; Joti Prasad v. Aziz Khan t 
6 A.L.J. 5. 

(7) Mohamaya v. Bandas , 19 G.W.N. 208, 

(8) Kidar Nath v. Naipal Singh, 10 A.L.J, 
130S; Mohori Bibi v, Dharmodas , I.L.R, 30 
Oal* 539, P.0, 
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title of the property sold or mortgaged, and if it be found that the title is 
defective, the vendee or mortgagee ean sue for damages or loss on the breach 
of implied contract, although there may be no express agreement for title.' > 
The covenant implied in clause (a) is twofold — First, as to the quantum ox 
interest mortgaged and secondly, as to its transferability by the mortgagor. The 
“ interest which the mortgagor professes to transfer to the mortgagee must 
depend upon the description of the property mortgaged. If, as is usually the 
case, all its attributes and incidents are not exhaustively set out, then the 
“ interest ” will have to be construed in the light of section 8 which applies to 
all transfers including a mortgage. (I § 344 — 366). The combined effect of 
that section and this clause, is then this, that in the absence of a contract to 
the contrary, the interest which the mortgagor professes to transfer would tn in 
be deemed to be all that the mortgagor has, which he shall be deemed to transfer 
unreservedly! 2 ) And since every transfer necessarily implies a covenant bhau 
what he transfers is transferable by him, this covenant shall be . also read 
into every mortgage-deed. Where the interest mortgaged is an undivided share# 
fche question whether it is transferable or not will have to be solved with refer- 
ence to the view of the mortgagor’s personal law entitling him to alien a joint 
co-parcenary interest, {§§ 204, 205). If his alienation is upheld the security 
will be subject to the right of the other sharers to enforce a partition and 
thereby to convert what was an undivided share of the whole into a defined 
portion held in severalty. ( 3 > The power to transfer postulates such power at 
the time of the mortgage. It implies not only that the property is subject to nQ' 
impediment as, to alienability mentioned in section 6 (§§ 183 267), but also 

that the mortgagor is a person qualified under section? to transfer it. (§§ 277 - 
329). The covenant has nothing to do with the qualifications of the mortgagee 
(§ 271) nor with the ulterior purpose of the mortgage (§§ 865 — 927). 


1496. 


Hotice excludes 
the Rule, 


The section is enacted to be subject to a contract to the contrary. 
Such contract need not necessarily be express, for it may be 
implied. Where, therefore, the mortgagee knew all the 
circumstances as to the quantum of interest possessed by 
the mortgagor and the nature of his interest therein, it was held to be reason- 
able to infer that there was an understanding between the parties that the 
mortgagor did not contract in the terms of this section >) 


1497. The interest of the mortgagee in the mortgaged property cannot be 
defeated by the fraudulent conduct of the mortgagor. He could not, for instance, 
surrender his tenancy to the prejudice of the mortgagee, ( 5 ) or suffer a collusive 
judgment to be entered against himself ; and the mortgagee has been permitted 
to enter a caveat against grant of a probate of a will although the mortgagor, 
the heir at law, did not oppose it.( 6 ) It appears that since possession adverse 
to the mortgagor would be adverse to the mortgagee, it is his duty to prevent 
a hostile claim from ripening into a prescriptive titled 7 ) since it is not sufficient 
that the mortgagor should have a subsisting title at the moment of mortgage, 
but it is essential that he should continue to preserve his title so as to offer 


(1) Dwarka Das v* Ruttunsingh, (1867), 437, 

N.W.P.K.C.R., 199. (5) Shamdas v. Batul Bibi, 24 AIL, 

(2) Chircmjee Lai v. Bhagvan Singh , 8 I, 538 (541). 

CL (All.) 826 (8*27), (6) Sarbamongla v. Sashibhoshan , 

(3) Byjnathv. Ramoodeen , 21 W. R. 233, 30 Cal., 413; Kashi v. Gopi, LL.R*, 19 OaL, 

P.C* Baikuntha v. Sheikh Kura, 6 I, C. 48. 

{Gal,) 196, (7) Obiter in Kand Kumar v. Ajodhya , 14 

(4) Paraswama v, Kunhunni , 4 3VI.L.T., 292 (298,299). But see. § 1573 posh 
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sufficient security to the mortgagee. This is implied in the next clause to be 
presently considered (§ § 1505, 1506). 

149a A' covenant in a mortgage- deed has, however, a very much larger 
■scope, than a covenant in a sale-deed* W A covenant for title implies a covenant 
for further assurance, which means that any defect in title shall be cured. Such 
a covenant however, does not. in the absence of anything to the contrary, extend 
to enlarging the estate conveyed,! 2 ) or to barring or affecting the Interest of any 
other person,! 3 ) In England a legal mortgagee of *a freehold estate is entitled 
to the title-deeds, W and a mortgagee of a’ leasehold estate is similarly entitled 
to custody of a lease, < 5 ) a right which may be enforced against the holder of 
the deeds by way of an equitable mortgage. ( 6 ) 

1499. A covenant for title runs with the land and may be enforced by the 
mortgagee, his heirs and assigns. During the continuance of the mortgage, a 
covenant for title has practically little use except that it gives the mortgagee a 
right to recover his mortgage-money and which is secured to him by another 
section to be presently considered. W) The covenant, however, becomes 
useful after the mortgaged property absolutely passes to the mortgagee after 
which it has the same use as the covenant contained in cl. 2 of section 55. 

1500. Substituted Security, —If the mortgagee is, subsequently to his 
mortgage, deprived of his security for want of title in the mortgagor, he may 
either sue him for the recovery of his money, < 8 ) or hold as security any property 
obtained by the mortgagor in lieu of the one mortgaged to him. ( 9 > A mortgage 
of an undivided share which under a partition has been allotted to another co- 
sharer cannot, in the absence of fraud, be enforced by the mortgagee against the 
share originally mortgaged, the mortgagee's sole remedy being to proceed against 
the share which has been allotted to his mortgagor in lieu of the share mort- 
gaged.^ U°) This view was lucidly expounded by the Privy Council, who said : 

Let it be assumed that such a partition has been fairly and conclusively made 
with the assent of the # mortgagee. In that case, can it be doubted that the 
mortgagee of the undivided share of one co-sharer, who has no privity of 
contract with the other co- sharers, would have no recourse against the lands 
allotted to such co-sharers but must pursue his remedy against the lands 
allotted to his mortgagor, and as against him, would have a charge on the whole 
of such lands. He would take subject to the pledge in the new form which it had 
assumed/* UW So far as it goes, the principle so stated is simple and intelligible. 
But against how much of the property received by substitution, is the mortgagee 
entitled to proceed. If, suppose/a co-parcener mortgages his interest in the 
joint property consisting of several villages, say A, B, 0, D, E and F. Now if the 
mortgagor had mortgaged his entire interest in all of the six villages, it is clear 
that the mortgaged security would fasten to any village or villages received by 


(1) Per Kekewich, J., in Bankes v. Small, 
34 CL D., 415 (421). 

(2) Bankes v. Small, 34 Gh. D., 415 (420). 

(3 ) Per Stuart, V.O., in Davis v*. Tolle- 
mache, Jnr, (N.S ), 1181 (1185), 

(4) Smith v. Chichester , 4 Ir. Eq., 580. 

(5) Stokes v. Stoke${l$m) f W. N. # 184. 

(6) Smith v. Chichester, 4 Ir. Eq,, 580. 

(7) S. 68, post 

(8) S. 68 (5). Bhola Nath v. Eara Mohan , 

(9) Byjnafh v, Ramoodeen, 21 W. R., 233, 
followed in Eemchunder Qhm$ v. Thako 

Q. TP— 125 
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Moni Devi, I.L.R., 20 Cal. , 583; Lakshman 
v, Gopal, I.L.R., 23 Bom., 385; Joy Sankari 
v, Bharat Chandra, I. L, R-, 25 Cal., 484 ; 
Lai Mamud v. Arbutlah, 1 O. W. N., 174 
(178) | Amolak Bam v. Ghandan Sindh , I.E. 
R., 24 All., 483. 

(10) Amolak Bam v. Ghandan Singh , I. L. 
R-, 24 AJL, 483 ; Hakim Lai v. Bam Lai, 6 
O.U/E, 46; Muthia Raja v, Appala Baja, 20 
■M. L. J., 393 ; Shahebzada v. Robert Savi 
Hills , 35 Cab, 388. 

(U) Byjnaih v, Ramoodeen, 21 W, R, f 233 
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him in lien of his share. But? there may be cases in which the mortgagor may 
have mortgaged only a fraction of his share in all of the property, or, his mort- 
gage may not extend to the whole of the property but may relate only to some 
of bis property, or it may again be, that be had only mortgaged only a fraction 
of his Interest in some of the property. In all such cases, it is evident that the 
substitution could not take place on all the property allotted to the mortgagor, 
but that regard would be bad to the quantum of interest originally mortgaged 
and on substitution, tbs mortgagee could only enforce his security on the pro- 
portionate interest of the mortgagor. Suppose, for example, that in the above 
illustration the mortgage relates only to half the mortgagor's interest in the six 
villages, which, assume, are all of equal value, and if the mortgagor obtains only 
B, as his share on partition, it is clear that the mortgagee could not proceed 
against the whole of A , and B , for if he were so permitted, he would improve his 
security by the mere fact of partition by his mortgagor. In such a case, therefore, 
the substituted security is only half of A, B. Similarly, in other cases the prin- 
ciple is the same — namely, that by substitution the mortgagee obtains another 
but not an enlarged security. For this purpose it may be necessary to value the 
property at the date of partition as the mortgagee was entitled to that security 
up to that date, and to that extent the mortgagee may claim an interest in the 
new property allotted to the mortgagor upon partition. But subject to this the 
mortgagee may enforce his security against any of the new property of his 
mortgagor. But in order to entitle the mortgagee to fall back upon such 
property, the mortgagor must have initially at least some interest in the property 
which he professes to transfer.! 1 2 ) If, therefore, he mortgages a portion of his 
own share of a joint holding which he had already alienated, he could not be 
compelled to make his representation good out of the other half share, to which 
he has subsequently succeeded.! 3 ) But if in the above case the mortgagor's own 
share had afterwards reverted to him, the mortgagee could then have fastened 
his equity upon that property. 

1501. So if the mortgagor profess to transfer property over which he had 
no title, if he subsequently acquires title therein, the mortgagee can turn to it 
for the satisfaction of his debt.! 4 ) And when the mortgagor gets into his 
possession the property which ha had mortgaged hut was out of possession, he 
is bound to hold that property subject to the mortgage originally created by him. 
In such a case it may be said that the subsequently acquired or augmented 
estate feeds the estoppeU 5 ) It is the same where the security takes the shape 
of money, as where the mortgaged property is sold, or is substituted for other 
similar property. ($) And it does not matter that the original tenure was 
determined, and the mortgagor has acquired the property under a different 
title I 7 ) or under different conditions.! 8 ) A zemindar having mortgaged by 
way of usufructuary mortgage his zemindari together with his sir land, lost 
his zemindar! rights and became an ex -proprietary tenant of the sir. It was 
held that the usufructuary mortgage did not become ineffectual but took effect 
m a mortgage of the ex- proprietary rights.!^) In such a case the mortgagor 

(1) Rahim Lai v. Ram Lai , 6 C.L. J., 46, 

(2) Ryjnath v. Ramoodeen , 21 W.E., 283 
(235), P.O. 

(B) Babu Rai v. Shadiram, 1 P.L.R., 337. 

(4) S. 43, ante ; Dooli Qhand v» Nirban 
Singh, & G.L R., 150; Pranjivan v. Baju , 

4 Bom., 84 (36) ; Fisher, § 1636 ; 

Story on Bailment, § 863 ; Eallett's es tate f 
In re, 18 Oh, D* 696. 

(5) Dooli Chandv. Nirban Singh,, I.L.R., 
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could uofc even surrender his ex-proprietary interest to the prejudice of the 
mortgagee.W In another ease, the owner of a share in 1895 mortgaged it 
with the sir to B. In the following year the said share was sold for arrears 
of revenue and purchased by i, but as the cultivating rights in the sir were 
reserved to the owner he became an occupancy-tenant of that land. In 1900* 
B foreclosed his mortgage and obtained possession of the land. A thereupon 
sued to eject B % and it was held that the mortgage security became fastened in 
*. the ex-proprietary interest which the mortgagor acquired in place of his 

proprietary interest, and that it could not, therefore, on that account eject' B* 
But inasmuch as the mortgage in its new form in favour of B t should have 
been, to be valid, sanctioned by A who had then become the landlord, the 
latter was on that ground entitled to eject B. ® But against; this view it 
may be urged that the necessity for the landlord's sanction is not apparent* 
since the equity which became attached to the land on sale of the share could 
not be regarded as a new transfer so as to require the landlord’s consent. 

1502, The principle of substituted security applies not only to the cases 
before indicated, but also to cases in which the property mortgaged has been 
sold to satisfy a paramount charge, (4) or where on sale held at the instance of 
the first mortgagee, there remains a surplus, which may in accordance with the 
rule be laid claim to by the second mortgagee, (W Where property is acquired 
by the mortgagee on the principle of substituted security, he acquires it with 
any burden to which the property may be subject on the date of substitution* 
Thus, for instance, if there be a mortgage on property P, of 1902, and on 
partition in 1904, the mortgagor receive property Q in lieu of his share subject 
however to the charge created thereon for the payment of owelty, the mortgagee 
will obtain property Q in lieu of property P but subject to the charge thereon 
for the payment of owelty. In such a case then, the mortgage of 1902 does 
take effect on property Q but only from the date the property is allotted to the 
mortgagor, and if it was then burdened by a charge created to equalize partition, 
the charge so created though later in point of date will receive property on the 
ground that it existed before the substitution. In such a case it is immaterial 
when the co-sbarer took possession of Q. This rule however could not obviously 
apply if the partition was effected unfairly or improperly to defeat the claims 
of creditors. In all fairness this is all that the creditor is entitled to.< 6 > 

1508. The doctrine of subrogation is a doctrine of equity jurisprudence. 
It does not depend on privity of contract, express or implied, except in so far as 
equity may be supposed to be imported into the transaction, and thus raise 
a contract by implication. It is founded on the facts and circumstances of 
each particular case and on the principles of natural justice. While, therefore. 
v the doctrine will be applied, in general, wherever any person other than a mere 

volunteer pays a debt or demand, which in equity or good conscience should 
have been satisfied by another, or where the liability of one person is discharged 
out of a fund belonging to another, or when one person is compelled for his 
own protection or that of some interest which he represents, to pay a debt for 
which another is primarily liable, or wherever a denial of tbe right would be 
contrary to equity and good conscience, will never be permitted where its 

(1) Badri Prasad v. Sheo Dhian , (B) Bari Krishna v. /aided, I? C.P,L.R. 33, 

I 18 All., 354 ; Sham Das v. Babul Bibi f I.L. (4) Cf, ss, 67, S? post 

R. 24 All., 538. (5) Rakhtatoar Lai v, Baru Mai, 4 A. It.!* 

(2) Under s. 43 of C.P» Tenancy Act, B. t 492. 

1883, since repealed. (6) Sabebmdala v. Eilh t 12 373. 




1506. The mortgagor can help the mortgagee in securing him quiet 
possession by (i) providing him with funds to defend his possession ; ft) 
(ii) helping him with the information and evidence of title necessary to defend 
it. ft) The obligation on the part of the mortgagor to secure quiet enjoyment 


(1) Bissemww v. Lala Sarnam , 6 C.L.J. 
130 (137 f 138) ; see s. 101 Comm, post 

(2) Art. 132, Indian limitation Act (XV 
of 1877, now Act IX 6f 1908) ; Behramdeo v. 
Tara Chand , I.L:B„ 33 Cal „ 92. 

(3) S. 7 (c) # Conveyancing Act s 1888 (41 & 


45 Viet*, o. 1). 

(4) Perlad v, Chondi (1858), S.D A., 575 
Anund v, Subul (1857), S.D.A., 1195. 

(5) Damodar v, Faraan Rao, I, L. B,, 
Bom,, 435, following English Law. 

(6) Sees. 72(c). 


application would work injustice to the rights of those having equal or superior 
equities. ft) 

1504. Where the owner executed three consecutive mortgages of his pro- 
perty, the first and the third mortgages being in favour of the same mortgagee, 
the second mortgage being in favour of another person B, and A at first 
enforced only his first mortgage impleading B in which he brought the 
property to sale, the proceeds of which left a surplus after satisfying A'&- 
claim which B did not claim ; and which therefore remained in the hands 
of the Court. A then put in force his third mortgage but without impleading. 
B and in execution of his decree withdrew the surplus. B thereupon sued 
on his own mortgage claiming the surplus from A, resisted his suit on the 
ground ol limitation and section 244 (now s. 47) of the Code. But the latter 
contention did not prevail, it being held that as the Court had given B no 
decree he could not withdraw the money in execution of A’s decree. And as 
regards limitation it was held that inasmuch as the only right that B had 
to the surplus in the hands of A was on the basis of his mortgage as 
representing his security which became equitably fastened on the surplus sale- 
proceeds, the limitation allowed was twelve years, and not only six as provided- 
in section 120 of the Limitation Act. ft) Where the mortgagee sues the 
mortgagor for his mortgage-money, the mortgagor is then personally liable. 
Ordinarily, the mortgagor is not in every case personally bound to satisfy 
his mortgagee ; but if he fails to make good his title to the property mortgaged 
by him the law fixes upon him personal liability for payment of the debt incur- 
red by him. The subject will be found further discussed under section 68. 

1505. Covenant for Defence of Title and quiet Enjoyment — 

Secondly, the mortgagor must defend his own title, if he is 
Clause (b). himself in possession of the property, and secure to his 

mortgagee quiet possession if he be entitled to possession under the contract, 
and must help him in defending his possession by coming forward to vindicate 
hia title against all comers. He cannot put his mortgagee in possession and 
then collude with a stranger in turning him out. In the words of the English 
Statute, he must allow his mortgagee to “ quietly hold, occupy and enjoy or 
take and have the subject-matter expressed to be conveyed, or any part thereof, 
without any lawful interruption or disturbance by the person who so conveys, 
or any person conveying by his direction, or any other person not being a person 
claiming in respect of an estate, or interest subject whereto the conveyance is 
expressly made ; and that, freed and discharged from, or otherwise by the 
person whoso conveys sufficiently indemnified against all estates, incumbrances, 
claims, and demands whatever, other than those subject whereto the conveyance 
is expressly made.” I s ) Some such rule appears to have been recognised in 
cases decided long anterior to the Act, ft/ and similar provisions are also 
inserted in section 108 (c) to protect the interests of the lessee. 
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of the mortgaged property by the mortgagee Is one which necessarily springs out 
of the relation created by the contract, and is implied In section 88, clauses (b) 
and (c), which enable the mortgagee to sue for his mortgage-money on his 
failure to secure quiet possession of the property. In an English mortgage, such 
a covenant is made to commence, in point of operation, after default in payment 
of the mortgage- money on the date when it is repayable. But the mortgagee 
may assert his right to possession at any time and the failure to obtain quiet en- 
joyment would no doubt precipitate his right to sue on the personal covenant. 

It may be a question whether the mortgagee, whose possession is disturbed 
or whose security is imperilled, must needs seek the remedy here provided before 
suing for the recovery of his money under section 68, but it can scarcely be so con- 
tended, for the provisions of this section confer rights and not any disability on 
the mortgagee, nor are his rights in any way qualified. The mortgagee is 
always entitled to be reimbursed the expense incurred in defending his title, ® 


r 


1507. Payment of Public Charges, etc. — The party in possession 
is prima facie liable to pay all public charges in respect of 
ause (c). the property. If the mortgagor or anyone claiming through 

him is in possession of the property, the mortgagor must pay such charges. If, 
on the other hand, the mortgage is in possession, his liability to pay them is 
declared by section 76 (c). The Government demand is the paramount charge 
on the property which must be met by the party in possession. But there is 
no obligation on any person in possession to pay the Government charge, it is 
a contract which the mortgagor alone is entitled to make with the mort- 
gagee. < 1 2 3 ) If therefore the mortgagor has parted with his equity of redemption 
in the property, his liability to pay the public charge still remains. If, there- 
fore, in consequence of the mortgagor’s default in paying Government revenue, 
the property is sold, any proceeds which may arise from the sale in excess of 
the arrears belong to the mortgagee, and he has a right of action for their 
recovery ( 4 ) as against other creditors who hold mere money-decrees ; the surplus 
sale-proceeds being taken to represent the mortgaged properties. < 5 * * ) And 
while the mortgagee is entitled to be reimbursed the expenditure incurred 
in paying public charges, the mortgagor is not entitled to a eimilar con- 
sideration for he pays the money in his own interest and not in the interest 
of the mortgagee. ( 8 ) His liability to pay rent would, however, cease 
with the extinction of his equity of redemption, as by a Court sale. (7) 
It would appear that the mortgagor is liable to pay public charges in respect 
of the property, for the period not only during mortgage, but also all arrears 
accruing due before his contract. The clause, however, has been ambiguously 
worded, but there can be no doubt that its object being to prevent forfeiture 
or sale of the property during the period of its mortgage, the payment of 
arrears is necessarily implied. He is. however, on that account entitled to no 


(1) Doe v. Lightfoni, 8 M. & W., 553. 

(2) Damodarv. Vamanrao t I.L.R., 9 Boro., 
435 (437), 

(3) Srinivasa v, Gnanaprakasa } I. L. R M 
■ 30 Mad., 67 (71) ; distinguished in Veerappa 

V. Kannappa , 17 I. 0. (Bur.) 878 on the 

ground that the Madras case was a sale of 

the equity of redemption whereas the sale in 

the case was one subject to mortgage, and 

therefore the purchaser liable to pay the 
assessed revenue which is (submitted) not 
intelligible. The other ground, that 


revenue being a paramount charge is recover- 
able from all persons in possession is of 
course unexceptionable, 

(4) Heera Lall v, Janaokeenath, 16 W. K„ 

222 . 

(5) Krishtodass v. Bam Kant , I. L. R», 6 
Gal., 142, 

(6) Falcke v, Scottish Imperial Insurance 
Co>, 3 4 Cb.D„ 234 (251). 

(7) Balkrishna v. Bishwanath , X, L. R., 19 
Bom., 528, 
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charge on the property. *’ It would be strange indeed/’ observed Cotton, 
L, J., M if a mortgagor expending money on the mortgaged property could 
establish a charge in respect of that expenditure in priority to the mort- 
gage. .... In my opinion it would be utterly wrong to say that a mortgagor, 
the owner of the equity of redemption, can under those circumstances defeat 
the incumbrancers on the estate. Suppose the mortgaged property is a mine, 
and the owner of the equity of redemption were to spend large sums of money 
in order to prevent the mine being hooded, or otherwise destroyed, could he have 
in respect of that expenditure a lien on the estate as against the persons having 
charges and mortgages on that estate? In my opinion, no.” So a mortgagor 
who has taken out letters of administration necessary to perfect the title to the 
mortgaged property is not entitled to be paid the cost so incurred out of the 
mortgaged property. It was argued that such payments were in the nature of 
salvage but the contention did not prevail. “ A mortgagor ” remarked Fry, J., 
41 having an equity of redemption, or an ultimate interest in the fund, and im- 
proving that fund by the performance of some condition without which he cannot- 
get it, does not, in my opinion, by performing that condition, create a charge in 
his own favour as against the mortgagee. ”( 1 2 ) 

1508. Validity of Lease, etc. — In a conveyance by way of a mortgage 

Clause (d) ) 0as6 ‘k°^ property, the mortgagor is deemed to contract 

that all arrears due under the lease have been paid, and that 
all conditions subject to which it is held duly fulfilled. The mortgagee is not 
liable to pay rent for the period anterior to his occupation/ 3 ! Hence, where 
the mortgage is without possession, the mortgagor must pay the rent reserved 
by the lease and fulfil all other conditions necessary for its continuance, so as 
not to impair the mortgagee’s security. If the mortgagor makes any default to 
the prejudice of the mortgagee, the latter can maintain a claim for damages/ 4 ) 
If the mortgagor allows an arrearof rent to fall due, and an ejectment has to be 
brought by the landlord, the mortgagee may pay the arrear and costs and apply 
for a receiver/ 5 ) and he is entitled to add to his mortgage-money any advances 
made by him to the mortgagor for the preservation of the estate/ 5 ) 

1509. But a mortgage with possession of lease-hold property may be 
made either by assignment or sub-lease of the term /7) In the former case, the 
mortgagee will then be himself liable to the lessor in respect of the liabilities 
attaching to the lease/ 8 ) But in such case the reason for his liability is the 
privity of estate arising from the vesting of the assignor’s interest in the assignee. 
In other words, the mortgagee becomes liable qua assignee of the estate and not 
qua mortgagee. Even in the absence of a formal transfer, the mortgagee would 
be liable if he is put in possession under circumstances which amount to an 
assignment of the leasehold interest, or if he has his name entered in the land- 
lord’s books as tenant of the property/ 9 ) or has collected rents from the 

(1) Fetiche v. Scottish Imperial Insurance 
00.* 84 Ch. D., 234 (248). 

(2) Saunders v. Dunttum , 7 Ch. 825 
(829), distinguishing West v. Reid , 2 Hare, 

249 ; Shearman v. British Empire Assurance 
Go., L.R., 14 Eq,, 4 (in which the adminis- 
trator of a mortgagor of a policy of assurance 
was held entitled to a lien for premiums 
paid), 

(8) MacNaghten v, Balia Mewa Ball, 3C. 

285 ; Vithal v. Shriram , I.L.R., 29 
Bom., 391, 

(4) Singjeev . Tiruvmgadam , I.L.B., 13 


Mad., 192. 

(5) Kelly v. Staunton , 1 Hog., 393. 

(6) Burrowes v. Moloy , 4 Ir. Eq., 482. 

(7) S, 108 (;), post. 

(8) S, 108 : Eannye Ball v, Nistariny , I, 

L.R., 30 Cal., 443 (444) ; Bhairab Chandra v+ 
Balit Mohan, I.L.R., 12 Cal., 185 (189); 
Eunhanujan v» Anjelu , I.L.B., 1? Mad., 296; 
ErishnojiY, Ramchandra, 1 Bom., 

70 f78). 

(9) Eannye Ball v. Nistariny, 10 

€a., 443 (444), 
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subordinate holders. W But no tenancy can be inferred from a notice given to 
the mortgagee, or from the fact that he had in certain events power to lease 
out the property. (2) 

1510. But in England, in an ordinary case of assignment of the whole 
term for value, both the assignor and the assignee are liable, the former on bis 
covenants, and the latter by virtue of privity of estate, it being immaterial that 
the assignment was by way of mortgage. Indeed, it has been said that in 
?' the latter case the two interests legal and equitable being in two persons, both 

are on that account liable.^) Moreover, being the legal owner of the estate he 
is liable, although he may not have taken actual possession Mortgagees are 
therefore seldom willing to undertake such risk, and in practice the forms, most 
in use, are by sub -lease in favour of the mortgagee at a peppercorn rent, 
reserving the last day of the original term, the mortgagor covenanting to pay the 
rent and perform the usual covenants, the other form being a declaration of trust 
in his favour. 6b The Conveyancing Act, section 7 (d), however, does not 
apply to such demises. 

The provisions of this clause are similar to section 7 (d) of the English 
Act.m 


1511. Subsequent Incumbrancers. — The mortgagor is further 

Clause (e) deemed to covenant with second or subsequent mortgagees 
" to pay off the prior incumbrance. This covenant is 

necessary to give some security to the subsequent incumbrancers, for if the 
mortgagor makes default in this respect, and the subsequent mortgagees are 
deprived of their security, they can sue him under section 68 for a personal 
decree, although there was no personal covenant for it. ( 8 ) This covenant does 
not, of course, deprive the subsequent mortgagee of his right to redeem the 
prior mortgage. $) Where he seeks to sue for the return of his money, he 
need not wait for the expiry of the stipulated period. His cause of action 
accrues as soon as he discovers that on account of a prior incumbrance he is 
left without a security. ( 10 ) 

1512. Exceptional Cases. — On this clause Messrs. Shepherd and 
Brown remark : — “ The proviso seems to be superfluous and not very accurately 
worded ; clause ( c ) says nothing of rent, and clause W), so far as rent accruing 
due after the mortgage is concerned, does not apply where the mortgagee is in 
possession.”! 11 ) But the clause seems to be clear enough and in no way 
superfluous. In clause ( c } the term “ public charges,” includes rent with 
which the term seems to have been used synonymously, and with regard to 
clause {d) it only emphasises that, after the mortgagee is in possession, the 
mortgagor shall not be held liable to pay rent. In other words, the clause 
expressly declares that the mortgagor will not be liable as declared in clauses 
(c) and Id) to pay future rent where the mortgage is usufructuary, who is 


(1) MacNaghten v. Bheekaree , 2 C.L.R., 
323. 

(2) Madhubmoney v. Nundo Lall, 

25 Cal., 338 (347, 348). 

(8) In re Gee, 24 Q.B.D.,-68 (67); Galbraith 
v. Cooper , 8 H.L.C., 315 (329, 330). 

(4) Per Lord Wensleydale in Galbraith v. 
Cooper, 8 H.L.O., 315 (335). 

(5) We&terdellv. Dale, 7 T.R„ 312 ; Tur- 
ner v. Richardson, 7 East., 340, note ; Mayor 
of Carlisle v. Blamire , 8 East, 487 ; Williams 


v. Bosanquet , 3 Moo., 500; Burton v. Barclay , 
7 Bing.. 745. 

(6) Walters v. Northern Mining Co., 5 DeCt 
M &G-., 629 ; Moor v. Grey , 2 DeG & S,, 304. 

(7) 44 & 45 Viet., o' 41. 

(8) Singjee v. Tiruvengadam , I.L.R., 13 
Mad., 192 (195). 

(9; S. 91 (a). 

(10) Radha Churn v. Parbutte Churn t 25 W* 
R., 51. 

(11) Comm. (4th Ed.), p. 231, 
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18. Where the trust is created for the benefit of several persons in succession, and one 
tTrustto prevent waste. of them is in Possession of tbe trust- property, if he commits, or 
threatens to commit any act which is destructive or permanently injuri- 
tous thereto, the trustee is bound to take measures to prevent such act. 

Section, 108 (o) similarly protects the lessor* 

1515. The explanation follows an old distinction between land and houses 
made in England, ( 8 ) and which is also reproduced in section 20. elause(c) of the 


presumed to and must pay rent, it being the paramount charge on the property 
he holds. 


66. A mortgagor in possession of the mortgaged property 
is not liable to the mortgagee for allowing the 
gapr^npofse^fon! property to deteriorate ; but he must not commit 
any act which is destructive or permanently 
injurious thereto, if the security is insufficient or will be rendered 
insufficient by such act. 

Explanation . — A security is insufficient within the meaning 
of this section unless the value of the mortgaged property exceeds 
by one-third, or, if consisting of buildings, exceeds by one-half, 
the amount for the time being due on the mortgage. * 


1514, Analogous Law, — This section lays down an equitable rule 
which has been accepted in the Punjab.! 6 ) A similar rule is enacted in section 
18 of the Indian Trusts Act, CO in the following terms : 
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1518. Covenants run with the Land.— The last clause simply 
declares that the rights conferred by the section are not personal to the 
mortgagee, and will enure to the benefit of the holders of the whole or a part 
of his interest. Similar provision is made in the ease of a sale W and leases, W 
and the corresponding clause in the Conveyancing Act runs thus : — "The benefit 
of a covenant implied, as aforesaid, shall be annexed and incident to, and shall 
go with, the estate or interest of the implied covenantee, and shall be capable 
of being enforced by every person in whom that estate or interest is, for the 
whole or any part thereof, from time to time vested.” ( 3 ) 


In short, such covenants are deemed to run with the land and may be en- 
forced by any one deriving title under the original mortgagor, including an under- 
lessee with notice, who, though not an assignee, could be bound in equity by a 
restrictive covenant. (*) But covenants which create only a personal bar to the 
original covenantee do nob run with the land and cannot be enforced against the 
mortgagee. But the fact that a breach was traceable to and caused by a fraud 
on the part of the original covenantee is no defence to an action for enforcing a 
covenant that runs with the land. As Bowen, L. J., put it “ the benefit of the 
covenants runs with the land; but the burden of the fraud does not.” ( 5 * (§§665, 
666 ). * 
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Indian Trusts Act. U) But the English Trustee Act has now discarded this 
distinction. ( 1 2 3 4 ) The section is otherwise in harmony with the English law. 
The last paragraph of section 68 prescribes a remedy for a case under this 
section. 

The explanation is the same as affixed to section 10 of the Indian Easements 
Act,i3) and section 6 of the Trusts Act, 

15 1 6. ^ Principle. — The mortgagor being the beneficial owner of the pro- 
perty is not liable to the mortgagee for suffering permissive waste, for he mav 
not have the means to prevent the property from deterioration. But he must 
not commit active waste so as to render the security insufficient. The explana- 
tion provides a rule of thumb for determining whether the security is or is not 
rendered insufficient. Toe effect of providing a rigid rule for determining the 
•question as to insufficiency of the security is, that acts which would be 
permissible at the outset would become intolerable as soon as the interest has 
swelled the mortgage-money to answer the teSfc provided by the explanation. 
The question of what is permissible waste would then depend not so much 
upon the acts of the mortgagor as upon the state of the mortgage-account and 
the value of the property at a given moment. The rule was probably enacted to 
eliminate as far as possible the elements of uncertainty, but in setting down an 
arbitrary cast-iron measure the very objection which it was intended to guard 
against has been preserved with redoubled vigour. For under the law the 
value of the property at a given moment would have to be determined— a 
matter by no means susceptible of an easy or precise calculation. 

1517. Meaning of Words — For allowing the property to deteriorate 

f implies passive conduct. He may be liable for causing wanton or malicious 

deterioration. W But he must not commit any act, t£c” Only acts destructive or 
permanently injurious to the property and rendering the property insufficient, are 
prohibited. Gould then the mortgagor convert a mansion into a mill? I s ) ** If 
consisting of buildings” What if it comprises partly buildings and partly land, 
e. g., an Indigo factory ? 

1518. Mortgagor’s Liability to preserve Property,— This 
section easts on the mortgagor in possession of his property subject to a mortgage 
a duty in respect of it towards the mortgagee, which the latter is in all cons- 
cience entitled to, and which is a material part of his contract. As such, he is 
liable for certain acts and omissions, not incomparable to those of a trustee 
in relation to the beneficiary. (6) But the analogy must not be pressed too close 
for while the trustee is in charge of property not his own, the mortgagor is in 
possession of his own property, and as such competent to exercise rights which 
as prudent owner he may, though they may have the effect of impairing his 
mortgagee's security. As such the rule discriminates between his acts and 

fr omissions. For while he is not liable for allowing it to deteriorate by not 

I preserving the property and thus maintain its value, he is not to commit any act 

impairing its value to the mortgagee to the extent stated in the explanation. 
Now since the mortgage-money in a non- possessory mortgage is never a fixed 
sum, the allowable acts of the mortgagor must depend upon the state of 
account at the moment. Thus acts which would pass unchallenged at the out- 
set of the mortgage would become unendurable when the mortgage-money has 

(1) Act II of 1882. (5) Query in Elders v, Verden , 2 Eq* Ca» 

(2) Ss. 4, 51 & 52 Viet., o. 59 (1888). Abr., 757 ; 22 B.Ii.E., 642. 

(3) Act Y of 1882. (6) 8s, 18, 15 Indian Trusts Act (Act II of 

(4) The Bishop of Winchester's Case 2 Eq, 1882). 

■Ca. Abr., 758 ; 22 E. L, E., 643. 
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swollen by accumulated interest. But if at tbe outset there was no margin in 
the security taken, then the mortgagor must beware from the very commence- 
ment, All tbe rules implied in the section may then be reduced to the follow- 
ing : (i) whether the security is sufficient or insufficient, the mortgagor is never 
liable “ for allowing the property to deteriorate. n (ii) And so long as he leaves 
sufficient security to bis mortgagee he is not Habie for even acts amounting to 
waste whether ameliorative or destructive, (iii) The nature and quality of the 
acts are immaterial if the property suffers in value to the mortgagee, (iv) The 
mortgagee cannot complain unless his security is or is likely to be diminished 
to the extent stated in tbe explanation, (v) Tbe rule is necessarily subject to a 
contract to the contrary, for being enacted in favour of the mortgagee, it is for 
him to enforce or waive it. 

1519, Waste when restrained. — A mortgage implies that the mort- 
gagee looks to his security for the payment of his debt. He is therefore so iar 
interested in the property, and is*therefore entitled to see that his security is not 
impaired on account of the action of the mortgagor, or of any other person to 
whose rights his own are superior. The mortgagor, being owner of the property, 
is no doubt entitled to receive rents and profits, and exercise other rights in- 
cidental to his ownership.! 1 2 ) He cannot be restrained from suffering permis- 
sive waste of his property. But he must not commit active waste so as to 
render the security insufficient. He must not, for example, cut down valuable 
timber, (2) or undermine buildings so as to endanger their stability,! 3 * ) or remove 
valuable fixtures, W or impose on the property any easement that may render 
the security insufficient,! 5 ) or commit any act which is destructive or perma- 
nently injurious thereto.! 6 ) He could not, for example, open and work new 
mines,* 7 8 ) but if the mines are already open, he may work them and for that 
purpose open new shafts or pits to* follow the same vein, since the working of 
the mine would be otherwise impracticable.! 0 ) He is not at liberty to remove 
fixtures from the property mortgaged, inasmuch as being part of tbe property 
they pass with it to the mortgagee.! 9 ) But if the mortgagee acquiesces in the 
removal he could not afterwards object to it.! 10 ) So if the mortgagor, a nursery- 
man, who in the course of his business, as such, removes trees which had 
been planted in the soil for the purpose of selling them, the mortgagee cannot 
object.! 11 ) But if the sale be out of the ordinary way of business the mortgagee 
may interfere.! 12 ) So, again, the mortgagor cannot be prevented from felling 
timber unless it would have the effect of diminishing tbe value of the property 
so as to render the security of the mortgagee insufficient. So where the mort- 
gagor of a house with a well in its compound, made an express grant of the user 
of the well to the vendee of the adjoining house sold by him after the mortgage, 
the mortgagee could not attack the grant without showing that his security had* 


(1) Singhai Gopal v. MeMab Bat, 9 0. P. (9) Monti v. Barnes [1901], 1 Q. B., 205 ; 

Ii, R., 130. Huddersfield Banking Co. v. Lister and Son 

(2) Ushborne v. Ushborne, Dick., 75, [1895] , 2 Oh., 273 (282), 

(3) Dugale v. Robertson , 3 Jur, (N, S.)» (10) Gough v. Wood [1894] , 1 Q. B.,713; 

627. Cumberland , Union Banking Co. v. Maryport 

(4} Gough v. Wood [1894], l'Q. B.,713; <£*c,, Co. [1892]. 1 Cb., 4i5 explained Per 

Huddersfield Banking Co, v. Lester [1895] » Kay, L, J., in Huddersfield Banking Co. v. 

2 Cb., 273» Lister and Son [1895], 2 Ch., 273 <286). 

(5) S. 10, Basements Act (V of 1882), (11) Gough v. Wood [1894], IQ. B.,713 

(6) 8. 18, Indian Trusts Act (It of 1882). National Mercantile Bank v. Hampson , 5 

(7) Clamring v. Clawring, 2 Eq. Oa. Abr,> Q. B. D. t 177 ; .Walker v. Clay t 49 L. 

590 ; 22 E L.R., 496, O. P., 560. 

(8) Abraham v. Bubb % 2 Bq, Oa. Abr.» (12) Taylor v f McKeand, 5 G. F, D., 358, 

757; 22 E.L.B., 642. 
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been thereby rendered insufficient. W The mortgagor may, however, even 
though insolvent, cut underwood at seasonable time and of proper growth J 1 2 ) 
But if it has the effect of diminishing the value of the security below the 
minimum here prescribed, the mortgagor would be restrained from even cutting 
wood that is ripe and may deteriorate if left standing.* 3 ) And he has been 
allowed to lease the property for a term of years, even after the passing of the 
mortgage-decree, on the ground that the granting of a lease is not an act 
destructive of or permanently injurious to the security.* 4 5 * But it would be 
otherwise if there was a covenant in the mortgage against such alienation. W 


1520. If the mortgagor is guilty of committing active waste, thereby 
M , diminishing the value of the security, the mortgagee may 

remed^ agee 8 obtain an injunction restraining him from the acts com- 

plained of. In one case, after decree in a foreclosure-suit, 
the mortgagor in possession, began to commit waste. He was restrained by 
injunction, though no injunction was prayed by the bill.(6J If the waste has 
already been committed the mortgagee’s remedy would then be a suit for 
recovery of damages. And if the injury is in the course of commission, he 
may obtain both an injunction as well as damages. In one case a tenant-in- 
eommoQ with the mortgagor cut down all the trees standing on the mortgaged 
property while the mortgagee’s suit was pending. The mortgage being simple, 
the mortgagee brought his mortgagor’s interest to sale ; and, having failed to 
realize the full decretal amount, instituted a fresh suit for damages for waste 
committed by the tenant-in-common during the pendency of his suit against 


the mortgagor. And his suit was decreed on the ground that he had a right to 
have the mortgaged property secured from deterioration in the hands of the 
mortgagor or of any other person to whose rights his are superior. And as 
regards limitation, the Court held that inasmuch as it was not the cutting alone 
but the subsequent appropriation of the woods by the defendant which ought 
to have been left for the share of the mortgagor that operated to the injury of 
the mortgagee, time must be counted from the date of actual appropriation.* 7 * 



It is moreover provided by section 68, that in the event of the security being 
rendered insufficient, as here defined, the mortgagee may require the mortgagor 
to give him, within a reasonable time, another sufficient security for his debt, 
and if the mortgagor fails to do so, he may sue him for the mortgage-money J 8 * 
His right to personal recovery is then contingent upon his giving a reasonable 
notice to replace the security. Other cases in which the mortgagee may obtain 
redress for the infraction of his right are enumerated, and will be considered in 
the commentary to section 68. 

The question whether the security in a particular case is in such danger of 
deterioration as to warrant interference on the part of the Court must, of course, 
be decided according to the evidence and other circumstances in each case. In 
urgent cases an ex parte order of injunction may, however, be obtained. .(9) The 
Court is also empowered to make an order for the detention or preservation of 


(1) Hampton v. Hodges, 3 Ves, 105. 126, but see Radha Pershad v. Monohur Das , 

' (2) Bhagwan Dei v. The Secretary of State , I. L. R., 6 Gal., 317. 

(1902) P.L.R , 518. (The onus was, how- (6) Goodman v. Kine, 8 Reav., 379. 

■ever, wrongly thrown oo the mortgagor.) (7) Aiyappa v. Kuppusami, I. L. ; R M 28, 

(3) Harper v. Aplin , 5 4 L. T., 383. Mad., 208. 

, (4) Bamlal v. Muhammad Irsad [1892], A. (8) S. 68, last para. 

59* (9) 8. 492, Civil Procedure Code {Act XT? 

(5) Chunni v, ThaJcur Das, IX.R., 1 All,, of 1882), Now see Act Y of 1908, 




any property in suit, and may, where necessary, appoint a receiver, for its 
-custody or management. M 

Apart from the section, it appears to be evident that if the mortgagor mis- 
chievously or maliciously pulls down houses, or commits other acts destructive 
of the property and by no means necessary for its enjoyment or improvement, 
the Court will restrain it on the ground of equity and public good.* 2 3 ) 

Such a case might be conceived of a bankrupt mortgagor who, finding himself 
unable to redeem the mortgaged property, starts demolishing it, or as much of it 
as he can.® It may be that the mortgage has several years to run before it 
becomes payable and so while the waste may not offend against the rule which 
takes only account of the amount for the time being due as against what may 
become due when the mortgage is payable, it may still reduce the value of the 
property to make it worthless when the time for the mortgagee to sue for his 
money arrives. 

The position of a mortgagor in possession is not then closely comparable 
to his confrere in England, whose position is compared to that of a tenant-at- 
sufferanceJ 4 ) 

1521. A mortgagor in India is entitled to exercise the ordinary rights of 
ownership, and to receive the rents and profits without having to account for 
them. His possession is rightful, and he is entitled to remain in possession until 
ordered to deliver it up by the mortgagee, or a receiver appointed for that purpose. 
Even then, the latter cannot obtain an account of back rents due from the 
mortgagor in respect of his possession. < 5 ) He is not liable for permissive waste 
or acts diminishing the value of the property unless it is shown that the security 
is insufficient.* 6 ) a term which is thus explained by Wig ram, V. 0. 1 “ I think 
the question which must be tried is, whether the property the mortgagee takes 
as a security is sufficient in this sense — that the security is worth so much more 
than the money advanced — that the act of cutting timber is not to be considered 
as substantially impairing the value, which was the basis of the contract between 
the parties at the time it was entered into.” (V Bo far the law of the two 
countries is closely analagous, but in so far as the section prescribed an inflexible 
test as a measure of insufficiency the English law may be said to be divergent. 

In a question arising under the section, the burden of proof should 
ordinarily lie on the party impugning the transfer. The mortgagee having the 
right to transfer, it would lie on him, who pleads his disqualification to assert 
and prove it. In a Punjaub case the burden of proof was said to lie on 
the mortgagor, but this view appears to be untenable. 


(1) S. 503, Civil Procedure Code (Act XIY 
-of 1882). {Now Act Y of 1908.) 

(2) Abraham v, Bubb, 2 Eq, Ca. Abr., 757; 
22E.L.R., 642. 

(3) Hampton v, Hodges , 8 Yes., 104. 

(4) Other analogies are furnished by the 
..heir or executor of a debtor in possession and 
a judgment-creditor, and by the purchaser 
who has obtained possession before the pay- 
ment of the purchase-money and the vendor— 
Grochford v. Alexander , 15 Yes., 138 ; 
Gasamojor v. Strode, 1 Sim. & St.. 381; 
Petley v. Eastern Counties By, Go., 2 Sim., 
483 ; Terkinton v. Kearman , L. & Cb, 45. Of . 
•S. 55 (1) (*}, and § 815, ante. 

(5) Per Chifcty, J., m Yorkshire Banking 


Co. v. Mullan , 35 Cb. D,, 125 (127). But In 
the case of a bankrupt mortgagor, a trustee in 
bankruptcy was restrained from cutting crops 
and removing crops cut after demand of 
possession by the mortgagee. Bagnall v. 
Villar, 12 Cb. D., 812, 

(6) Kekewich v. Market . 3 Mac. & G- , 
329 ; Hippesley v- Spencer , 5 Madd., 422 ; 
Humphreys v. Harrison , 1 J. & W., 581 ; 
Farr ant v» Lovell , 8 Atk., 728 ; Harper v. 
Aplin, 54 L.T. (N. S.), 383. 

(7) King v. Smith , 2 Ha. 244. Gf . Harper 
v. Aplin y 54 L. T. (N. S.) f 383. 

(8) Bhagwan Dei v. The Secretary of State, 

(1902) P. L. R., 518. , • 
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1522, Mortgagor’s Leases ; In England, the mortgagor was before 
(1) Under Com- Conveyancing Act absolutely debarred from creating 

men Law. any legal interest in the mortgaged landW and he could 

not lease the property for any term however short, unless 
he was expressly empowered to do so by the mortgage. ( 1 2 ) Any lease granted 
by the mortgagor otherwise than under an express power was accordingly 
held void against the mortgagee, and only took effect against the mortgagor by 
estoppel; but since the lease was regarded as made in derogation of the latter’s 
rights, he has no right to complain if the lessee redeems his mortgage “ when it 
is a mere security for money, and when the money is tendered with interest, 
then we direct the mortgagee to divest himself of the legal estate and not to 
insist on such legal rights as he has. Then why is the tenant ... not to 
be entitled to redeem, which is the only way of relieving himself from the effect 
of the mortgage .... The interest which he got from the mortgagor, 
makes him to a certain extent an assignee of the equity of redemption, and 
therefore entitled to all the rights which appertain to the owner for the time 
being, however small his interest in the equity of redemption may be with 
regard to the duration of time.”* 3 4 5 ) The lessee was, therefore, permitted to 
redeem the mortgage, and so prevent his ejectment by the mortgagee. 

1528. But now under the Conveyancing Act, 1881, W the mortgagor in 
, . O d fch P° ssession is expressly empowered to make an agricultural 
Conveyancing Acfcf or occupation lease for any term not exceeding twenty-one 
years, or a building lease up to ninety-years, subject to 
certain conditions laid down in the Act and which are calculated to protect the 
mortgagee’s rights and to prevent the mortgagor from diminishing his 
security.” Leases made by the mortgagor within the limits prescribed by the 
Act are thus now valid against the mortgagee,^) but this statutory right of the 
mortgagor may be restricted or excluded, or enlarged ( 7 ) by agreement between 
the parties expressed in the mortgage-deed or otherwise in writing, and in 



practice a stipulation against the exercise of the right by the mortgagor without 
the consent of the mortgagee is usually inserted. The power to grant a lease 
does not imply the power to accept a surrender, and a mortgagor in possession 
granting a lease under his statutory power cannot accept a surrender of the 
lease without the concurrence of his mortgagee, f 8 ) 

A contract to make or accept a lease under the Statute may be enforced 
by or against every person on whom the lease if granted would be binding. ( 9 ) 

1524. It would thus appear that in England the mortgagor’s power to 
lease out property during the continuance of the mortgage 
is circumscribed by salutary checks for which there is no 
authority in this country. It has, however* been held in 
Allahabad^ that a mortgagor, ordinarily, cannot without the concurrence of his 
mortgagee execute a lease which would be binding upon the latter. He may 
execute a lease which may be binding upon himself, and so long as the 


Mortgagor’s 
leases in India, 


(1) Doe d. Lord Dmm v. Thompson , 9 Q.B., 
1037 ; Lows v. Telford, 1 App Gas. 414. 

(2) Will, R.P, (iBfch Ed.}, 518; Dav, P.C., 
Vol. II, Pfc. II, 339, 335 n {4th Ed.). 

(3) Per Cotton, L.J., in Taru v. Turner t 39 
Oh. D., 456 (465) ; citing Keech v. Hall , 1 
Dong., 21. 

(4) 44 & 45 Tiofc,, c. 41, s. 18. 

(5) Metropolitan , &c, % Building Society v. 


Smith , 22 70. 

(6) Conveyancing Act, 1881, s. 18, sub- 

S. 13... . ■ 

(7) Ibid, s. 18, sub*s. 14. 

(8) Robbhis v. Whyte [1906], X K.B„ 125,- 

(9) Conveyancing Act, 1881, s, 18, sub- 

S.12. . ' . ■ 

(10) Wazir Ali v. Moti Okand , 2 A.L.J., 294 

(296, 297), ; H . 
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mortgagee, does not interfere with the possession of the lessee, so long may the 
lessee enjoy the benefits of that lease ; but ordinarily without the concurrence of 
the mortgagee, the mortgagor cannot grant a lease so as to be binding upon the 
lessee. But so stated, the statement is too wide. In the case of an English or 
possessory mortgage it is perfectly correct to say that the mortgagor can make 
no lease without the consent of the mortgagee, but in any other case there 
appears to be no authority for similarly limiting the powers of the mortgagor. 
On the other hand, being the owner of his own property, he is not only entitled 
to create leases but may do so irrespective of their effect upon the mortgagee^ 
security, provided only they are not wasteful within the meaning of this 
section. M Of course, the mortgagee cannot complain of a lease which does not 
affect his security. Where, for instance, the owner mortgaged two plots of 
sir land of which only tbe proprietary rights could be and were sold to the 
plaintiff who sued to eject the defendant who had during the pendency of the 
mortgage suit been given a perpetual lease, the Court threw out the suit hold- 
ing that as tbe mortgagee could never obtain physical possession of the land, 
he could not complain of a lease which did not affect his right to realise rent 
which was all that he was entitled to under his purchase of the proprietary 
right, (* 2 ) 

The distinction which the English law makes between legal and equitable 
estates and tbe effect a mortgage bas on the mortgagor’s estate reducing it into 
a mere equitable estate, the legal estate passing therewith to the mortgagee, 
necessarily arrests the mortgagor’s power of alienation during the continuance 
of the mortgage, but in view of the fact that no such distinction is counte- 
nanced in Indian law and the mortgagor remains after his mortgage, as he 
was before the owner of his property, his power to let his property must 
remain unaffected by his mortgage subject only to the legal restrictions which 
this section place upon his ordinary powers of alienation, 

1525, Express Contract by Mortgagor. — The question how far 
parties may render tbe provisions of this section nugatory by entering into an 
express covenant to the contrary does not call for notice, for the section does 
not save any contract to the contrary, and would presumably supersede any 
contract entered into by the parties and inconsistent with its terms. But 
certain covenants are usually inserted in mortgage-deeds, and the one frequently 
found inserted is the one against alienation of the property by the mortgagor. 
Such a covenant may or may not be valid according as it is free from, or infect- 
ed with the vice of clogging redemption, 

1526. Validity of Covenants against Alienation.— But apart 
from its invalidity for contravening the principles which have been before 
-considered (§§ 388-392), tbe question still remains bow far are such covenants 
otherwise enforceable. In cases decided before the present enactment such 
covenants were held to create rights in rem t and to be enforceable against 
subsequent interest-holders, with or without notice. ® In short, the covenant 
ran with the land (§ 665). ■ ■ ■ 

Thus a stipulation that the mortgagor “ shall have no power in any way 
to alienate the property by sale, gift, ijara patni or otherwise, by which loss 
may be caused to the existing actual assets of the property” was held to be 

(1) Dhiraj Singh v. Dina Natht 6 H. L. N.W.P., 39 ; Mitko Bebse v. Madho Per&aud * 

R., 140 (144). (1852), S.D.A., N.-W.P., 614; Bechwhttee v.- 

(2) Ghura v. Shitale, I. 86 AIL, 218, Umesh Chandra , 3 W.R., 110, 

(3) Beera hall v. Rutchpol, (1851), S.D.A., 
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valid and enforceable against a subsequently created patnidar who was accord- 
ingly evicted. (I) A covenant not to alienate includes transfers of all kinds, as 
for example, by mortgage, or lease even for a term of years. But it was held 
not to extend to the creation of agricultural tenancies on rent which was said, to 
be no transfer at all. ^ But such alienations would be undoubtedly transfers 
within the meaning assigned to that term in the Act, and which comprises not 
only ^the conveyance of tangible property but of all interest therein. ( 3 ) The 
creation of an agricultural tenancy is then clearly a transfer of property within 
the contemplation of the Act which excludes them from its operation, not 
because agricultural leases are not within its scope but because having regard 
to the difference in their tenure, incidents and variety they have been dealt 
with in separate enactments. In another case, the validity of such leases 
having come up for discussion Mahmud, J., said : “ I am quite prepared to hold 
that any alienation, by the mortgagor, which infringes upon or is capable of 
doing injury to the rights of the prior mortgagee is not binding upon him, and 
be may sue to set it aside. But this in my judgment follows more from the 
rule of law than from any express covenant in the mortgage-deed. The rights 
of a mortgagee holding a mortgage with covenant or without covenant against 
alienation cannot be injured by any act of the mortgagor subsequent to the 
mortgage, and the mere existence of such covenant cannot entitle the 
mortgagee to claim rights other than those which are necessary (according to the 
nature of the mortgage) for the maintenance or enforcement of his security for 
repayment of the mortgage-debt, the sole object of the contract. I am therefore 
of opinion that transfers made in breach of covenants against alienation — 
covenants so often introduced in mortgage-deeds, and so often infringed by 
mortgagors in this country — are valid except in so far as they encroach upon the 
rights of the mortgagee, and, that, with this reservation, such covenants do not 
bind the property, so as to prevent the acquisition of a valid title by the 
alienee. ” ( 4 J But this proposition is too wide. The rights of the mortgagee may 
be infringed in a variety of ways. Is he then entitled to recover upon his 
covenant whenever his rights are infringed? And, indeed, what are the 
mortgagee’s rights”? Do they include a right to enforce such a covenant? 
This section in some measure provides a solution of the question Instead of 
rendering all alienations made in derogation of the rights of the mortgagee 
invalid, it prescribes the limits within which the mortgagor’s transfers would 
be upheld. But at the same time the acts of the mortgagor may render 
the security insufficient, but not so insufficient as to let in the remedy but 
dimly foreshadowed by the section. In such a case the mortgagee may 
protect himself under the provisions of section 68. 

1527. That an alienation against covenant when void, is void only 
as against the covenantee, would appear to be clear from the position the 
subsequent mortgage acquires under the law, even though his mortgage may 
be made against the covenant with the first mortgagee, in which case all that 
the latter can claim is that no right derogatory to his grant shall be recognised. 
This appears to be the rationale of a case decided in Calcutta, in which the 

(1) Brajaraj v. Mohamed, I B.L.R., 152, R., I All., 126 (123, note ) ; Mulchand v. BaU 

following Rajnarayan v. Shera Meah t 7 W» gobind, I.L.R., 1 AIL, 610; Abadi Begum v, 
R., 67, distinguishing Erskin v. Dhan Assaram , I.L.R., 2 All., 162, 

Krishna, 8 W.R., 292 ; c/. also Shea Prosunm (3) 8. 5, Matadin v. Kazim Husain t 
Singh v- Brojoo Sahoo , 7 W.R., 232. 1 All., 432 (473), JVB. 

(2) Chuttermull v, Ghutter Kishore (1868), (4) Ali Hasan v. Dhirja , LL.R„ 4 All.* 

N.-W.P.C.R., 396; Brajaraj v. Mohamed , 1 518 (524;. 

152 ; CJmnni v. Thahur Das , I.L, 
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mortgagee-purchaser was held disentitled to oust a zuripeshgidar whose lease- 
was made after and in contravention of the covenant not to grant a suripeshgi 
lease to any one, or execute any deed in any way by which any ^difficulty 
might arise in the realization of the money covered by the deed,” and in 
which case the mortgagee was held entitled only to bring a suit against the 
zuripeshgidar “ to have his right declared to sell the property to satisfy his 
mortgage-debt, so as to give the zuripeshgidar an opportunity of redeeming,” 
which, indeed, would have been his eonrse, if the zuripeshgidar had been the 
puisne mortgagee. (1 ) 

Mights and Liabilities of Mortgagee. 

67. In the absence of a contract to the contrary, the mort- 
gagee has, at any time after the mortgage- 
cicsufe otVate 6 ' money has become payable to him, and before 
a decree has been made for the redemption of the mortgaged 
property, or the mortgage-money has been paid or deposited as 
hereinafter provided, a right to obtain from the Court an order 
that the mortgagor shall be absolutely debarred of his right to 
redeem the property, or an order that the property be so sold. 

A suit to obtain an order that a mortgagor shall be abso- 
lutely debarred of his right to redeem the mortgaged property,, 
is called a suit for foreclosure. 

Nothing in this section shall be deemed— 

(a) to authorize a simple mortgagee as such to institute a 

suit for foreclosure, or an usufructuary mortgagee as 
such to institute a suit for foreclosure or sale, ora 
mortgagee by conditional sale as such to institute a 
suit for sale; or 

(b) to authorize a mortgagor who holds the mortgagee’s- 

rights as his trustee or legal representative, and who 
may sue for a sale of the property, to institute a suit 
for foreclosure ; or 

(c) to authorize the mortgagee of a railway, canal or other 

work in the maintenance of which the public are 
interested, to institute a suit for foreclosure or sale ; or 

( d ) to authorize a person interested in part only of the 

mortgage-money to institute a suit relating only to a 
corresponding part of the mortgaged property, unless 

(jj Badha Pershad v. Monohur , 6 that a covenant against alienation by way of 

OaL, 317, citing Pmam Momtazooddeen v. sale, gift, etc,, created only a personal liability 
Bajccomar, 23 W.R., 287, F- R. ; Byjnaihv. as between the mortgagor and mortgagee, 
Qoberdhan , 24 W. B.,210; Chiet Barain v. probably intending that the rights acquired 
v. Gunga Pershaud , 25 "W. R., 216, the facts against subsequent alienations are those con- 
pf which however furnished only a broad ana- ferred by law and not acquired in virtue oi 
logy. Garth, C, J., in Badha Persaud v. any covenant, 

Mamhar. I.L.R., 6 Cal., 817, also laid down 
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the mortgagees have, with the consent of the mort- 
gagor, severed their interests under the mortgage. 

1528. Analogous Law.— In so far as it defines the rights of the 
mortgagee, this section is the counterpart of section 60 which defines the 
corresponding rights of the mortgagor. In this part nine sections (67 to 75} 
deal with the rights of a mortgagee, and two sections (76 and 77) with his 
liabilities. This section generally corresponds with section 19 of the Convey- 
. ancmg/and" Law . of . -Property Act. ii) The initial words of the section:- naafee it 
subject to a contract to the contrary. 

Section 99 prohibited the sale of the mortgaged property at the instance 
of the mortgagee for the satisfaction of any claim, whether arising under the 
mortgage or not, except by instituting a suit under this section. It has, however, 
been now repealed and after amendment re-enacted as 0. 34, r. 14 of the 
Code of Civil Procedure, A large number of cases had clustered round the 
repealed and this section, but in view of the amendment, they possess now 
scarcely any but a historical interest. (* 2 > 

# 1 529, Principle. — It has been remarked how before the Regulations the 
parties to a mortgage were bound by their contract, and on the failure of the 
mortgagor to pay the amount on the stipulated date, the mortgagee had the 
right to enter upon the property, which upon breach passed without interference 
of the Court from the debtor to the creditor ; and bow the hardship often caused 
to the mortgagor by the literal enforcement of his contract, was considerably 
relieved against by the Regulations in certain provinces. Rut the machinery 
of the^ Regulations was found to be too clumsy to deal with the many, often 
complicated, questions between mortgagor and mortgagee, and the Privy Council 
had, as regards the Presidencies of Madras and Bombay, already pronounced in 
favour of legislation. The present section does away with the notice of fore- 
closure, and simply enacts that upon the failure of the mortgagor to pay him, he 
may institute a suit and obtain a decree for either foreclosure or sale. * In such 
a suit, of course, all questions between the parties and connected with the mort- 
gage can be raised and finally decided. The mortgagee may, however, contract 
himself out of his right to sue, and in this respect the section materially differs 
from section 60, which gives the mortgagor an absolute right to redeem, — any 
contract to the contrary, notwithstanding. The distinction was necessary, for 
while the mortgagor deserved protection, the mortgagee did not. The provisions 
of this section will apply only to mortgages executed after the commencement 
of the Act. te) To earlier transactions the law then in force would, however, 
still have to be applied, 

1580, The object and scope of this section have been the subject of 
Scope of the see- considerable divergence of opinion between the several High 
tion. Courts. It has been held by the Calcutta High Court, in 

cases to which reference has already been made before, (6) 
that the section refers only to mortgages in which a decree for foreclosure, or in 
the alternative for sale, can be passed, or in other words to English mortgages. ($> 
But if this were the intention of the Legislature, it is difficult to see why it 


(1) 44 & 45 Yicfc.j c. 41. ( 6 ) Girwar Singh v. Thakur Narain , 1. 1 h 

(2) See 0.34, r. 14 Comm, post. B., 14 Cal., 730 (733), P. B. ; Nikamal v. 

(3) S. 58, Comm. Kamim Koomar % I. I», R. f 20 Cal., 269 * 

(4) 1st July, 1882. Vasudeva v. Srinivasa , I. L. R„ 30 Mad/ 

(5) S. 58, Comm. 426, P.C. / 

/' g, tp—: 
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should have made provision for by no means the general^ class of mortgages 
commonly made in the country, without making any provision for the kind of 
mortgages so commonly met with. The language of the section is again opposed 
to the construction sought to be put upon it. It deals with the rights and 
liabilities of the mortgagee, which evidently means mortgagee generieaily, and 
thus including also the simple mortgagee. The object of the section apparently 
is to declare the remedies open to a mortgagee, and then to state the kinds of 
mortgages in which the one or the other remedy cannot be obtained. It can- 
not be supposed that the two remedies of foreclosure or sale specified in the 
section, are to be resorted to in the alternative in each case. For such a case 
even if conceivable, would leave a mortgage by conditional sale in which the 
mortgagee cannot sue for sale W and a simple mortgage, in which the mortgagee 
cannot sue for foreclosure,^) wholly unprovided for in the Act. 

In justice, however, to the Calcutta High Court, it must be conceded that 
the question before the learned judges was one of limitation, and that their 
reference to this section is only casual and forms by no means an integral 
part of their judgment. If it did, it would have been conclusive, for their 
Lordships of the Privy Council have held with that Court that the words 
“foreclosure or sale** as used in Art. 147 of the Limitation Act have only 
reference to an English mortgage, and do not apply to a mortgage in which 
the mortgagee's remedy is either by foreclosure or by sale. < 3 ) 

1581. Meaning of Words.— Mortgage-money has become payable 
compare section 60, where the words used are principal money has become 
payable.” But no change of meaning seems to have been intended by the 
change of expression adopted in the two sections, ’* Before a decree for redemp- 
tion ;** for after the decree, the mortgagee’s suit would be res judicata . 
“ Mortgage-money paid or deposited as provided in section 83, or tendered, 
for tender is equivalent to payment and would at any rate afford an answer to 
the mortgagee’s suit. “ A suit to obtain an order , &c” is called a suit for 
foreclosure, and a decree obtained in the suit is a decree for foreclosure. (4) 

1532. Express Contracts barring Statutory Rights.— This 
section defines the rights of the mortgagee for the realization of his security. 
His rights are necessarily subject to any contract into which he may enter with 
the mortgagor abandoning or modifying them. Thus, for instance, it is always 
open to the mortgagee to relinquish his right absolutely in consideration of 
receiving some other property, and if he does so, he cannot afterwards fall 
back upon his mortgage. And in order to constitute novation it is not necessary 
that there should be a conveyance, all that is necessary being a valid 
contract.^) Even a well known custom would be sufficient to override its 
provisions. Such a custom exist in Malabar where a hanom enures for twelve 
years unless the parties to it have by express contract provided for its 
redemption at an earlier date. (®) A contract may be either express or implied, 
or the mortgagee may have by his own conduct rendered himself incapable of 
resorting to the remedy here prescribed. Where it was shown that a part 
of the mortgage-money was not paid, and the mortgagor sued for possession of 
the mortgaged property without offering to pay up the part of the 


(11 S, 67(a). (5) Vein v. Balkrishna , 12 M.L.J.E,, 366. 

(2) 16. (6) Vein v.Krishnan, I.L.R., 26 Mad., 727* 

(3) Vasudeva v, Srinivasa, I. L, B„ 30 F.R. ; overruling Mahomed v. Ali Kova, I. 

Mad,, 426, P.C. L.R., 12 Mad., 76. 

(4) S. 86, post. 
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mortgage-money unpaid, the Court dismissed the suit, although the mortgage© 
applied that the decree be made subject to his paying the amount found as 
unpaid, d) 

The mortgagee may lose the benefit of bis mortgage, if in putting the 
property to sale he fraudulently conceals his mortgage, (2) or fails to give notice 
of its existence as required by sections 237 and 287 { c ) of the Code,! 1 2 3 * 5 ) unless 
he can fix the purchaser with notice of his mortgage. &) 

1538. The mortgagee who has given acquittance for his mortgage cannot 
Estoppel. afterwards turn round and enforce his security. If the 

~ mortgagee has compounded with the mortgagor bv receiving 

a less amount than that due on the mortgage, his security is extinguished not- 
withstanding that he had been misled as to the mortgagor’s liability. A 
mortgagee may be estopped in a variety of ways, but it is the gist of that doctrine 
that the mortgagee’s representation was an essential part of the contract, that 
the mortgagor relied on that representation, and that his position was in some 
way altered by it. ® Where the usufructuary mortgagee, as such, granted a 
lease of the mortgaged property to the mortgagor, he could not repudiate that 
character in a litigation with the mortgagor affecting the lease, but he was not 
otherwise precluded from asserting his true title, and such admission could not 
be construed as an acknowledgment of the mortgagor’s title so as to save 
limitation. ® 


1534. After the Mortgage -money has become payable.— 
The question when the mortgage- money becomes payable has been sufficiently 
discussed before. < 7 ) In the absence of an express stipulation, the mort- 
gagee is not bound to receive payments in instalments,^) If the amount 
be stipulated as payable in instalments, and the mortgagor personally cove- 
nants to pay each instalment as it falls due , the mortgagee is clearly entitled 
to sue him for the recovery of each instalment unpaid by sale of the mortgaged 
property and personally from the mortgagor ; and this right is not curtailed by the 
fact that there is a further provision in the mortgage-deed, entitling the mortgagee 
to take possession of the mortgaged property, if at the end of the date fixed for the 
last instalment the debt remain wholly unsatisfied.® And so where the con- 


tract of mortgage provides for the foreclosure of the entire property mortgaged, 
on failure to pay any one or more instalments, then there is nothing in the 
law to prevent the mortgagee from enforcing his contract upon a defence being 
so made, and this is the law both in England l 10 ) and America.! 11 ) So where 
in a mortgage of lease-holds, there was a proviso for redemption in case the 


(1) Goj)i Chand v. Sardar Khan , 1 F. D. 
R„ 401. 

(2) Dhondo v. Baoji , I.L.R., 20 Bom., 290 ; 

but see Hitsein v, Shankar giri, 23 

Bom., 119 (121). 

(3) Dullab Sirkar Krishna , 3 B.L.R., 407 ; 

Tinavpa v. Mumgavpa , 7 Mad., 107 ; 

Jaganatha v. Gangi $ I. L. R., 15 Mad., 303 ; 
Kasturi v. Venkatachalapathi , ib», 412; Agar- 
chand v. R-ikhma, I. Ii.R., 12 Bom., 678 ; 
Ramchandra v, Jairam , I. L. R., 22 Bom., 
686; Husein v. Shankargiri , I. L. R., 23 
Bom., 119. 

• (4) Narsinghv. Boghoobur , I.L.R., 10 Cal., 
6Q9 ; Agarchand v. Bakhma , I. I*. R., 12 
tBom., 678. 

(5) Citizens 1 Bank v. First National Bank , 


6 App, Cas«, 352 (360) ; followed in Fati - 
matulnissa v, Sundar Dass t X. L.R., 27 Cal,, 
1004, (1012), P.C, 

(61 Faihnatulnissa v. Sundar Dass, I, L* 
R., 27 Cal., 1004 (1012), P. O. ; following 
Citizens' Bank v. First National Bank, 6 E. 
& 1. App., 352 (360), in which Lord Sei borne, 
L. C., held the rule to be a very important 
one, and in accord with s. 115 of the Indian 
Evidence Act (I of 1872). 

(7) S. 60, Comm. 

(8) Behari v. Bam Gholam, I. L. R„ 24 
AIL, 481. 

(9) Ramayya v, Venkatarama i 13 M. L„ 
J. R., % 

(10) Fisher § 1042* 

(11) Jones on Mortgage (6 th Ed). § 1459. 
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principal should be paid at the aspiration of five years, with interest half-yearly 
in the meantime at £ 5 per cent ; default having been made in payment of the 
interest a bill of foreclosure was filed, although the period for payment of the 
principal had not arrived, it was held that the condition having been broken,, 
the mortgagee was entitled to a decree for foreclosure, notwithstanding he had 
taken possession of the property, and had realized by sale of a portion of it,, 
more than enough to cover the interest due.® Foreclosure for an instalment 
has, of course, the effect of extinguishing the unpaid balance with the security* 
but if the decree is satisfied before it is made absolute, then the unpaid balance 
still remains due, and for which the same property would be still available as a 
security. The question is one of intention dependant upon the construction of: 
the deed.® 

1535. An acceptance by the mortgagee of an overdue instalment is not a-, 
waiver of the breach so as to disentitle him from calling in the whole principal.® 
Similarly, the payment and receipt of overdue interest does not amount to a 
waiver. ft) The mortgagee may preclude himself from suing by extending the time- 
of payment. If the mortgagor covenant that on bis failure to pay interest for one 
month at the end of the year after it fell due, the mortgagee may claim the whole 
amount due on the mortgage, the mortgagee may, on a default being made, avail 
himself of the benefit of the covenant.® So where a mortgage-deed contained 
a covenant that the payment of the principal money should not be required by 
the mortgagee until the expiration of three years from the date of the deed “ if 
in the meantime every half-yearly payment of interest shall be punctually paid,” 
it was held that payment “ punctually ” meant “ payment on the day fixed for 
payment,” and that payment nine days after was not good payment.® The 
mere acceptance of interest after default must not be construed to be a waiver* 
of the mortgagee’s right to call in the principal.® 

1536. It is a fundamental proposition of law that payment and; 
acceptance of overdue instalments cannot by themselves prove a waiver.® This 
is true whether the rights be conventional or decretal.® The question is a 
question of fact and depends upon the circumstances of each case. “ I think,” 
remarked Lord Lydhurst, “ if money is tendered after the period when it 
became due, and the person to whom it has been paid does not see fit to refuse 
it, it is a waiver of the objection ; it must be taken as a regular payment if the 
person receives it the day after without making any objection.”! 10 ) On the 


(5) Yeo Htean v. Abuzaffar , 1. L. R. f 27 
Cal., 938, P. 0. 

(6) Leeds and Hanley Theatre v. .Broad- 
bent (189$). 1 Ch., 43. 

(7) Keene v. Biscoe , 1 Ch. D„ 201 (203). 

(8) Kashiram v. Pandit, I. L. R., 27 
Bom,, 1, F. B. ; distinguishing Dulsook v. 
Chug on, I. L. R., 2 Bom., 356; Balaji v. 
Sakharam , I. L. R., 17 Bom., 555 (559). 

(9) Kashiram v. Pandu , I. L. R., 27 Bom., 
1 , F.B. ,* Mon Mohun v. Burg a Churn , 
I. L. R., 15 Cal., 50*2 ; Great Eastern By. v. 
Goldsmith , 9 App. Cas,, 937 (936); Norton v. 
Woody 1 R. & M., 178 ,* Thompson v. Hudson , 
I.L.R., 4 H. L., X (17). 

(10) Norton v. Wood , 1 R, & M,, 178;. 
followed in, Kashiram v. Pandu , 1. L, R„, ,27 
Bom., "1 (10), F. B. 


(1) Edwards v. Martin , 25 L. J. Ch. 284. 

(2) Edwards v. Martin , 25 LJ. Oh. 284 ; 
Kamod Singh y. Baja Baghoji , 15 G.P.L.R., 
78 ( 80 ). 

(3) Keene v. Biscoe , 8 Oh. D., 201. Cf. 
Ccwdry v. Day, 1 Giff., 316; Williams v, 
Sterne , 5 Q; B. D., 409, 

(4) Mohesh Chandra v. Prosanna Lai, I. 
L.R., 31 CaL,83 ; Jadab Chandra v. Bhairab 
Chandra, ib>, 297 ; Gumna v. Bhiku , I.L.R., 
1 Bom., 125; Balaji v. Sakharam, I. L. R., 
17 Bom., 555 ; Kanhuehand v. Bustomjii 
I, L, R., 20 Bom., 109; Kashiram v. Pandu, 
I. L. R-, 27 Bom., 1, F. B, ; Mumford v. 
Peal , 1. L, R., 2 Ail., S57, contra in Cheni 
Bash v. Kumud, I, L* R., 5 Gal., 97 : Mon 
Mohun v. Durga Chum, I. L, R., 15 Cal., 
502; Nunjaypa v. Nanjappa, I, L. R., 12 
Mad., 161. . : 


*. 67.3 


PREVIOUS NOTICE WHEN NECESSARY. 


1013 


other hand, if the mortgagee has accepted irregular payments without objection, 
it would be prima, facie evidence of waiver. U) 

1537. The mortgagee is not debarred from realizing his security by the 
existence of a condition unless it is a condition precedent. A condition the breach 
of which may be compensated for by awarding damages would belong to the 
former category. A condition on the fulfilment of which depends the accrual 
of the right to payment of the mortgage money is of the latter kind. © If the 

* mortgage-money was repayable “ on demand ” or " when you require,” the 

mortgagee must make a demand before suit,© from which limitation would 
counts ) In such cases the mortgagee must allow a reasonable time to the 
mortgagor to enable him to get his money ready.© But the question whether 
a suit to recover the amount would fail on the ground that no previous demand 
was made depends upon whether the suit is instituted against the principal 
debtor, or his surety. In a covenant to pay a collateral sum, as by a surety 
for the principal debtor, a previous request is a condition precedent, and an 
action brought without it would be premature. But if there is a present debt 
and a covenant or promise on demand, the demand is not considered a condition 
precedent to bringing the action.© In the case of debenture-holders it has 
been held that upon the occurrence of the winding up they are entitled to 
realize their security, notwithstanding that they have made no demand and 
the day mentioned therein for payment of the capital has not arrived.© If 
the mortgagee has covenanted that he shall not call for his money during a 
specific time, as during the lifetime of the mortgagor, he cannot sue in the face 
of his covenant before the given period, and the fact that he has expended 
r money for the protection of the estate does not accelerate his right to realize 

his security.© * 

1538, Where there is a condition for payment at a time and place certain 
the condition is not broken by non-payment at the time unless the demand for 
payment is made at the specified place,© Demand may be inferred from 
circumstances. A customer of a bank assigned to the bank a policy of assurance 
on his life by way of mortgage for securing the amount owing by him to the 
bank in account current. The Bank was {inter alia) authorized to exercise the 
power of sale, should default be made in payment of the balance for one month 
after the account current had been closed. The Bank pressed the mortgagor to 
reduce the account current and thereupon the latter wrote to the Bankt ‘ There 
was a meeting of creditors yesterday... ...... ..They agreed to accept all the assets 

1 had. Trusting every one will get 20s. in the pound. ** It was held that this 
letter amounted to a closing of the account, inasmuch as it recognized that the 
relation of banker and customer was at an end and that the transactions 

(1) Sahhatvat Eusain v, Gajadhar , B A, (7) In ra Panama Co. t h, B., 5 Oh., 318; 
I*. J. K., 469. Eodson v. Tea Co., 14 Ob. D,, 859 ; Wallace 

- (2) Subrahmania v. Krishna, I. L, R. t 23 v. Universal, Sc, , Co, [1894] , 2 Cb, 547 
Mad., 137 (144). (553) . , 

(3) Banmantram v. Bowles , I* L. R., 8 (8) Ramsbottem v. Wallis, 5 L. 3* (N. 

Bom., 561 (568). Ob., 92; Burrotcesy, Molly, 2 Jo. & L., at 

■ (4) Nettahamppa v, Kumar asami , I.L.R., p. 521, 

2 Mad., 20 (22). (9) Thorn v. City Bice Mill , 40 Cb, 

(5) Toms v. Wilson, 4 B. & S., 442 ; Moore 357 (860) ; Step. Tomh f p. 136. In Robey 

■v. Shelley , 8 App. Cas., 285 ; Fitzgerald's v. Snaefell Mining Co., 20 Q. B. B., 152. no 
Trustee v. Mellersh [1892] , 1 Oh., 385 (390) ; place was fixed ; c/. Perumal v. Atagirasami, 
In re Brown’s Estate [1893], 2 Oh., 300. 20 Mad., 245 (247). See Ss. 46— 

(&} Carter v. Ring, ~% Gamp.* 459; Sickle* 50, Indian Contract Act (IX of 1872) dls- 
more v. TMsteton, 6 M. & S., 9 ; In re Browns cussed under s. 80 ante. 

Estate [1893], 2 Ob., 300 (306). • - - 






1014 TEANSFEB OF PBOPERTT. [s. 67, 

between the parties must cease. The bank was then justified in realizing their 
security.® 

1539. In an English mortgage the mortgagee is held entitled to foreclose 
if default be made in the fulfilment of even a single condition, even though 
there may be no covenant to that effect in the mortgage.® 

1 540. Eight on partial Failure of Consideration.— It has already 
been seen (§§1200, 1201) that the mortgagee is not debarred from suing 
out his remedy by reason only of the failure of consideration® unless the 
full payment of consideration was the condition precedent to the transfer 
taking effect. 

1541. Statutory Eights of Mortgagee.— This section empowers 
the mortgagee to sue either ® for foreclosure or ® sale at any time after the 
mortgage- money has become payable to him. It has already been seen as to- 
when the mortgage-money is said to become payable. There can be no doubt 
that so far as regards the mortgagee be is not entitled to bis money until after - 
expiration of the date fixed for payment by the mortgagor, when the mortgage- 
money becomes payable without any formal demand made on the part of the^ 
mortgagee,® After this date the mortgagee is at liberty to enforce his. mort- 
gage, provided that the mortgage-money has not been already paid, deposited or 
tendered, or that the mortgagor has not already obtained a decree for redemption 
against him, in which case the claim of the mortgagee if not actually decided 
would become res judicata. If, however, the mortgagor pleads tender or 
deposit he must make out a case of valid tender to the mortgagee, and in the case 
of a deposit he must establish tbe service of notice upon him. Thus if in a 
suit to recover money due on a mortgage, the defendant pleads deposit, and it 
appears that a notice was issued to the mortgagee under section 83, but not 
served on him before be filed his suit, the plaintiff would not be debarred by this 
section from obtaining a decree with costs.® Although the section does not 
speak of tender still there can be no doubt that -it is also an answer to the mort- 
gagee's suit.® But a tender properly made and improperly rejected is not 
equivalent to payment.® Such a tender will only stop the running of interest if 
the mortgagor has kept the money ready to pay over to the mortgagee, ( l0 ) And 
the question would undoubtedly be material in awarding costs. But the 
mortgagee can no more be deprived of his right to realize his security than the 
mortgagor can be allowed to redeem without payment merely because he made 


(1) Berry v. Halifax Commercial Banking date of execution. But demand, is of course 

Co,, [19013,1 Oh., 188. necessary, when the mortgage-money is pay- 

(2) Bzirrowes v. Molly , 2 Jo. & L. at able “on demand.” — S. 48, Indian Oontr. Act; 

521 ; Edward Martin, 25 L, J. (N, 8.) Oh. Terns v. Wirlson, 4 B. & S. 442 ; Brightley v. 

284. Norton , 32 L.J. Q.B, 38: Moore v. Shelley , 8 

(3) Ramkant v, Brindahun , 16 W E. 246.; App. Cas. 285 ; Fitzgerald's Trustee v. 

Rashiklal v. Ban i Narain f 9 A. L. J. 198, Melhrsh , [1892] 1 Ch. 385 <390) ; Deverges v, 

(4) Bee s. 60, ante, Sandeman Clark & Go,, [1901], 1 Oh. 70 O; 

(5) S. 13, Exp. 2* Civil Procedure Code. A. [1902] 1 Ch. 579. 

Melon v. Sagaji , I.L R., 13 Bom., 567 ; (7) Sitaramayya v. Venhairamanna t I.Iu 

Chudasamay , Matiani , LL.R., 16 Bern., 243; R.» 11 Mad., 371. 

Mahabir v. Macnaghfen, I.L.K., 16 Cal., 682, (8) Sharon ell v. Blake r 2 Eq. Cas. Abr,, 

P.C. ; Thahur Shanhur v. Daga Shankar, 604 ; Harmerv. Priestley . 16 Beav., 569. 

15 I. A., 66 (71). , (9) Bank of New South Wales v. O’Goip* 

(6) Tipparapur v. Andugula, 17 M.L.J. 177; ner, 14 App. Cas,, 273 (284). 

Ho demand appears to be necessary whether [10) Gylesr, Hall , 2 P. Wms., 377 ; followed 
any date is fixed or net. In tbe latter case by thePrby Council in Bank of New South 

the money is payable at anytime after the Wales v* O’ Conner, 14 App, Cas,, 273. 
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a tender which was refused. 0) 'Under this section the mortgagee must obtain a 
decree for foreclosure or sale of the mortgaged property* If then he sues on his 
mortgage, and obtains only a money-decree, he cannot sell the mortgaged 
property in execution of it.* 1 2 ) But if no objection is raised and the property is 
sold, the sale is not absolutely void, but only voidable at the option of the 
mortgagor desiring to redeem.* 3 4 5 * * * ) And after it is confirmed and made final by 
the Court, even the mortgagor cannot re-open it. ® j n a decree for sale it 
is not enough that the decree provides that “the mortgaged property should 
remain liable forth© satisfaction of the debt ” for there must bo a specific order 
for sale; otherwise the mortgagee must institute another suit under this section 
and obtain an order from Court for sale of the property.® 

1542. There is, however, nothing objectionable in attaching the mortgag- 
ed property in execution of such a decree. In section 99 the prohibition was 
directed against sale and not attachment. ® And it was immaterial whether 
the decree was obtained under the mortgage or not, for the prohibition was 
directed against the mortgagee decree-holder and not his decree. U) The object 
in enacting this procedure was as stated by Sir Griffith Evans in his speech 
before the Council, to allow the mortgagor time for redemption, and also to 
prevent the same property being sold several times over, as it would have to be 
if the mortgagee is allowed to attach and sell it in execution of his money and 
mortgage-decrees. ® The repeal of this section, has the effect of withdrawing 
this prohibition, and there will be now no impediment in the way of the mortgagee 
bringing the mortgaged property to sale otherwise than under his mortgage. 

It would appear that this section would also apply to cases where 
the decree creates only a charge on the property. Thus where by a consent 
decree it was ordered that payment of the decretal amount be made by 
instalments and that the properties set forth in a schedule annexed to the decree 
stand charged with payment of the said instalments, it was held that the said 
properties could not be sold in execution of the decree, but a separate suit must ba 
brought under this section. ( 9 > A charge created for maintenance must also be 
enforced in the same way, ( 10 ) unless a receiver is, as one should be, appointed 
under the decree itself with directions, in case of default of payment, to sell the 
estate and out of the sale-proceeds to pay the allowance for maintenance.* 11 ! 
It is competent for the Court to appoint a receiver even in a mortgage-suit.® 2 ) 

(1) Cf- Per Lord Macnaghten in a Privy ullah v. Naim-un-Nessa, I.L E., 16 All., 4X5. 
Council case from Victoria in Bank of New (6) Sees. 99; Chundra Nath vBurroda 
South Wales v. O'Conner , 14 App. Cas., 273 Shoondury, I.L.R., 22 Cal., 913. 

(283, 284) ; “There is no authority for saying (7 ) Jadub Lallv. Madhub Lall, I.L.R., 

that refusal to accept a proper tender is a 21 Gal., 34 ; Bai Bamani Dasi v. Surendra 
breach of contract, for which an action at law Nath , 1 C.W.N., p, xx. 
will lie.” Dr, Stokes’ suggestion (1. Anglo- (8) S. 99, Comm., repealed by Act Y of 
Indian Codes, 780) that a tender is a suffici- 1908. 

cient answer to the mortgagee’s suit is un- (9# Aubhyossury v, Gouri Shunkur, I.L.R., 
supported by principle or precedent, 22 Cab, 859; followed in Matangini 7. 

(2) S. 99 ; repealed by Act V of 1908, Chooneymoiuy , I.L.R., 22 GaL, 903 ; Ashu- 

(3) Mayan v. Pakuran> 9 M.L.J.R., (1899) tosh Banner ji v. Luckhimoni , I. L. E»., 19 

98. Cal , 139, F.B.; explained and distinguished, 

(4) Durgayyav, Anantha , I.L.R., 14 Mad. (10) Matangini v. Chaoney money f X. L. R„ 

74. 22 Cal., 903. 

(5) Jadub Lall v. Madhub Lall , I.L.R.. (11) Hemangini v. Kutnode, Chuncter, I. L, 

21 Cal., 34 ; Chundra Nath v, Burroda R. t 26 Cal , 441 ; Chundt amoni v. Mutiylal, 

Shconaury^ I.L.R-, 22 Cal,, 813 \ Durgayya 2C.W.N.,33 (the practice referred to in 

v. Anantha , I.L.R., 14 Mad., 74; Sathuvoyyan Belchambers* Practice is changed by the Act), 

V. Muthusami , 12 Mad., 325 ; Kaveri (12) Ghanashyam v. Gtbincta, 7 0. W. 

V. Ananthayya t X.L.R,. 10 Mad., 129 ; Azim- 452 ; S. 503, Code of Civil Procedure, ; 
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A mortgagee holding two mortgages over the same property may bring one 
suit in respect of them, but if the Court finds it inconvenient to try them 
together, it may order separate trials under section 45 of the Code. The 
question whether he is bound to put all his mortgages in one suit is a somewhat 
difficult one and will be found discussed in the sequel, 4) 

1 543* Mortgagee’s Eight : how far limited,— There being only two 
^ remedies open to a- mortgagee , the next clause proceeds to 

Cl. (a), confine the rights of certain mortgagees to only specified 

remedies. The effect of this clause is that a simple mortgagee can only sue for 
•sale, a mortgagee by conditional sale for only foreclosure, while a pure usufruc- 
tuary mortgagee can sue for neither, since his contract is to pay himself only out 
of the usufruct of the property. It was held in one case, in Madras, that, by the 
term “ foreclosure or sale ” the usufructuary mortgagee was not disabled from 
suing for either, but that he could not sue in the alternative for foreclosure or 
sale. (?) This view was, however, soon afterwards abandoned in subsequent 
case3, (3) and it is now agreed that a usufructuary mortgagee, as such, cannot 
maintain a suit for either foreclosure or sale, unless there is an agreement to repay 
the principal, in which case the mortgagee may maintain a suit for sale,( 4 ) 
but then the transaction ceases to be a pure usufructuary mortgage as defined 
in section 58 ( d ). A covenant to pay doss not necessarily imply personal 
liability, for such a covenant must exist in all mortgages. But if the covenant 
fixes a date when the mortgagee could demand, and, if necessary, enforce, pay- 
ment, there would then be a personal obligation upon which the mortgagee may 
recover. ( 5 ) The principle of personal non-liability in the case of usufructuary 
mortgagee, or a mortgagee by conditional sale bas been already discussed before 
{§§ 1248, 1250). In the words of Pollock, C. B, : “ The rule of law as well 

as of reason and good sense is expressum facit cessare taciturn , and where there 
is an express covenant that the defendant shall out of trust- funds . . , pay the 
sum advanced, we think it impossible that at the same time he made himself 
absolutely liable for the payment of it simphciter ; and, at all events, to do so 
would be to create a contract by implication different from and much more 
onerous than that entered into by the express words used.”( 6 l 

1544. Eemedy of Usufructuary Mortgagee.— A usufructuary 
mortgage, properly so called, must conform to its definition given in section 58 
[d). But that term has been used in other sections, somewhat loosely, as for 
instance, in section 62 (b), where the creation of a term is assumed as not in- 
consistent with chat form of security (§ 1460). Its use here, must, however, 
be understood in the sense of the definition, for only such mortgagee is precluded 
from maintaining a suit for either foreclosure or for sale — his sole remedy under 
his contract being to realize bis security by possession. But such mortgages 
though extant are not so common as those in which the mortgagor promises 
to pay the mortgage- money on or within a given period, or the mortgagee 

fl) 0. 34, B. 1 p. Comm post . 11 AIL, 367; Lalai Ram v. Anant 

, (2) Venkatasami v. Subramanya, I. L. R,, Ram* 12 A.W.N., 66; Sadashiv v. Vyen - 
11 Mad., 88. katrao, I.L.R., 20 Bom., 296 (Law before 

(3) Chathu v. Kunjan , I, L. B., 12 Mad., tbe Act was on this point similar) ; Qulam v. 
109 ; Bamayya v. Burma , I.L.R., 14 Mad., Mahtab (1873), P.R. No. 57 : Madho Prosad 
232 ; Samayyav. Nagabugam, I. L. B., 15 v. Debi Dial , 11 A.W.N., 168 (169). 

Mad., 174 ; Sivakami v. Qopala t I. L. R., (5) Gf. Chaiuv. Kunjan , 12 Mad.* 

17 Mad., 131. F.B. 109, 

(4) Luchm&shar Bmgh v. Dookh Mochan , (6) Mathew v. Blackmore, 1 H. & N., 762 ; 

X.L.R., 24 Oal,, 677 ; Chatu v. Kunjan , I.L. followed in Chemiapatnam v. Tadakamala f 

12 Mad., 109; XJmda v. TJmra JBegum, I.L.R., 27 Mad,, 86 (92). 



s&ipuiaoes tor a term, which case the transaction assumes the composite 
■character of a simple and usufructuary mortgage and in which the mortgagee’s 
remedies would be those open to the two kinds of mortgages, which would also 
be the case where the mortgagor fixes a time for repayment, and which befog 
construed to amount to a personal covenant to pay takes the transaction out 
of the category of a purely usufructuary mortgaged 1 ) 

1S45, While, however, the usufructuary mortgagee, as such, cannot main- 
tain a suit for sale, if the mortgagor sues him for redemption the Court may, on 
■default of redemption, on or before the day fixed by the Court, order the sale of 
the property.^) The mortgagee may also sue for sale, where possession is given 
only in lieu of interest, or where the same deed creates both a simple and a 
usufructuary mortgage, conferring upon the mortgagee the alternative rights of 
possession and of bringing the mortgaged property to salad 3 ) But such a 
power must clearly appear from the bond, and will be strictly construed.!^) 
Where a usufructuary mortgage deed provided for payment of interest at a 
certain rate to be paid out of the rents and profits of the property, adding that 
if they were insufficient, then the mortgagor should make good the deficiency 
together with interest thereon at 2 per cent, per annum, it was held that the 
mortgaged property was security not only for payment of the principal, but 
also^ of interest, and that the mere fact that the mortgagor took a personal 
liability to pay up the interest did not relieve the mortgaged property from 
liability to satisfy the deficiency d 5 ) 80 where in a zuri-peshgi lease, for a 

term of five years, it was provided that the lessee should take the profits of the 
property in lieu of interest, and that if he were dispossessed, either before or 
after the expiry of the term, he might sue to recover the principal debt with 
interest ; the instrument did not, however, in so many words provide that, in 
such case, the money should be recovered from the property. But words 
•denoting that the property was hypothecated ran through the whole instrument. 
The lessee, having been dispossessed before the expiry of the term, sued to 
recover the principal debt and interest by the sale of the hypothecated property. 
It was held that having regard to the fact that the lessee was expressly 
empowered to recover the principal and interest in the event of his being 
dispossessed, he could bring the property to sale for the recovery of the amount 
due to him. ( 6 ) But in a later case the mortgagor covenanted : “ If the mort- 

gagee come to know of any hypothecation he may at that very time recover his 
money by suing me personally,” whereupon the mortgagee sued for sale of the 
mortgaged property but the Court refused to pass a decree for sale of the mort- 
gaged property holding that inasmuch as the suit had been brought before the 
mortgage-money had become payable and the covenant did not warrant such a 
decree, sale could not be decreed.! 7 ) In a usufructuary mortgage the mortgagor 
must hold to his covenant of not alienating the property during the period of 
the mortgage, in such a way as to prejudice the mortgagee. Hence, if he 
covenants that if the possession of the mortgagee is disturbed, he may sue for 
the mortgage- debt with interest at 12 per cent., and afterwards sells the 
property with the result that the mortgagee is dispossessed, the latter is entitled 

(1) Dattambhat v, Knahnabhat, 1,1*. R., 6 All., 298. 

•34 Bom. 462. (5) Chinlaman v. Dzdari, 7 A.LJ. 1087. 

(2) S. 92, last para. Now O. XXIV, r, 7, 18} Ram Baksh v. Nanar Pandey , 1 A.W, 

sch. I., C.P.G. (Act Y of 1908), N., 63 ; to the same effect Jafar Eusen v. 

(3) Jugal Kishore v * Ram Sahai , 8 A.W. Ranjit Singh , I.L.R.. 21 AIL 4 ; Narpat v. 

N, f 212; Chandar Kumar v. Subhkaram Da3 f Ram Saran f I.L.R,, 30 All. 18*2. 

7 A.W.N., 119 ; Umraov . Valiullah , 8 A.W. (7) Madho Prasad v. Debi Dial , 11 A. W, 

N., 171. N. s 168 (169). 

(4) JhabbuRam v. Girdhari Singh, I.L.K. 
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to recover the mortgage-money with interest at the rate stipulated. U) But in. 
all such cases, the mortgagee cannot maintain a suit until be is actually 
dispossessed. The mere sale of the property in execution of a decree agamst the 
mortgagor, subject to the mortgagee’s right as such, would not entitle the latter 
to sue for the debt until he is dispossessed. f 1 2 3 4 5 Again, if after the execution of 
the contract the mortgagor fails to deliver possession, the mortgagee may at his 
option either sue him for possession, or for recovery of the mortgage-money 
with interest at the stipulated rate.W 

1548. In a case of a pure usufructuary mortgage where the suit was 
for the recovery of the principal and interest by enforcement of the lien, it 
was held, that although compensation had not been claimed, the suit could 
not be dismissed on that account, but that the mortgagee should be given 
compensation, in estimating which the principal mortgage-money with interest 
at the rate specified in the contract of mortgage might fairly be taken as a 
reasonable guide. And similarly, in another case, it was laid down that 
where in a usufructuary mortgage the mortgagor fails to deliver possession, and 
there is no hypothecation of the property, the mere fact that the mortgagee has 
erroneously brought a suit for the enforcement of the lien, is no reason for 
throwing out his entire claim and relegate him to a fresh suit, and inasmuch as 
a case of action was disclosed, whether the suit be regarded as one for compensa- 
tion in damages for breach of contract or for money had and received, or for 
money lent, it was equitable and proper that the suit should be determined on 
its merits, Where the usufructuary mortgagee erroneously sued for money 
and his suit was consequently dismissed, he was not precluded from bringing 
a fresh suit for possession of the mortgaged property.^) 

1547, Since no suit is due from a pure usufructuary mortgagor, it follows 

that the creditor of such mortgagee could not attach his 
frortaarv °* ^nrtl interest in the mortgage as a “debt” due to bim witbin 
gagee’a creditor. " the meaning of section 268 of the Code of Civil Procedure, 
If, therefore, instead of proceeding to attach it as immoveable 
property under section 274, the creditor erroneously attached it under section 268 
and brought the property to sale, purchasing it himself, after which he sued the 
mortgagee’s assignee for possession or for sale, but the Court held that since 
both the attachment and sale were illegal, the purchaser had acquired no right 
to possession. (?) 

1548, The next section enumerates other circumstances in which the 
mortgagee may sue for the mortgage* money. But in the 
case where the mortgagee relies upon a covenant, the ques- 
tion as to his remedy can only be determined, having regard 
to the terms of the instrument and the provision therein 

made for default, W If, from the terms of the instrument, a covenant to 


Usufructuary 
mortgage with 
covenant to pay. 


(1) Kkusahali v. Makundi, 2 A, W, N., 
99 ; Bishambhar v. Drigbijai Singh , I.L.R,, 
27 AIL, 581, F.C. 

(2) Janki Singh v. Sheomongal, 1 A.W.N. 
59. 

(3) Laljimal v. Mohan Lai, 1 A. W. N,, 
71; Mahesh Singh v. Chanharja Singh, 2 
A.W.N.. 31; Baghelin v. Mathura Prasad, 
2 A.W.N., 71. 

(4) Mahesh Singh v. Chanharja Singh , 2 
A.W N. 31. 

(5) Sheo Barain v. Jaigobind , 2 A. W. N., 


33. 

(6) Veerana v. Muthukumara , I. L. R,, 27 
Mad,, 102, 

(7) Mani Lai v, Motibhai, 13 Bom. L.R., 
233. The case would have been different if the 
previous proceedings had been inter partes — 
Baja Thakur BathamY. Ananta , 2 C.L.J.* 
584 ; Bharat Singh v. Goranb Mal t 1884) 
A.W.N.. 183. 

(8) Gopal JPandey v. Parsotam Lass , I, I/* 
R., 5 Ail., 121 (126) ; Deoki Nandanv* VMan 
Singh , I.L.R., 8 All. , 472, 
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pay can be made out, the fact that the mortgage was called usufructuary 

will not prevent the mortgagee from suing for sale.!*) Thus in a contract 

where it was stipulated— having paid the principal money in the month 1 

ot Ohaitf 1297, we shall take back the document and the land* In case we I 

fail to repay the principal money on due date, the subkarna hood shall remain I 

in force : ” it was held that there was in this contract no agreement to re-pay | 

the principal money.! 1 2 3 ) But where the covenant was followed by these I 

words — If I fail to pay the mortgage-amount in the said kalavadi t then you | 

shall receive the said mortgage-amount in Ohittrai kalamdi , of whatever year 
I may pay it, deliver the said lands to my possession, having cleared off the 
arrears of Government revenue, and also give back the bond/’ and the plaintiff 
sued to recover the money secured from the defendant personally and also by 
sale of the mortgaged property, it was held that the bond contained a covenant 
to pay and that therefore the suit as laid was maintainable.!^) So where a 
mortgage-deed which was primarily usufructuary provided that, if the mort- 
gagor failed to deliver possession or if the mortgagee was dispossessed from the 
mortgaged premises, he might recover the amount of the mortgage-debt from 
the^ mortgagor and the mortgaged property, it was held that the mortgagee 
failing to get possession was competent to sue for and obtain a decree for sale 
of the mortgaged property.! 4 ) Where a mortgage provides that possession of 
the mortgaged property, if taken by the mortgagee is only to be taken for 
securing due payment of the interest, the mortgagee paying the balance (if any) 
of the profit to the mortgagor, the mortgage is not a usufructuary but a simple 
mortgage, and is governed by the general law applicable to mortgages of this 
nature. In such a case, although there is no covenant to pay the principal 
other than that implied in the statement, that the principal has been received, 
and that the property has been mortgaged for the stipulated term of years and, 
although there is no express provision that it is to be recovered from the 
mortgaged property, Regulation Y of 1827 gives the mortgagor the right to 
bring the property to sale, and this section confers upon him the same 
privileged 5 ) Where one mortgage comprising several properties is usufructuary 
as to some and simple as to the others, the mortgagee cannot split the mort- 
gage, and apply for sale only of the hypothecated properties, but he is then 
entitled to bring all the properties to sale.! 6 ) But be held two successive 
mortgages on the same property the first, a usufructuary, and the second a 
simple one. he was allowed to obtain a decree for sale under the latter mortgage 
either free of or subject to the usufructuary mortgage. (?) 


1549. Remedy of Simple Mortgagee.— The remedy of a simple 
mortgagee for recovering his money is by bringing the property to sale through 
Court. ! 8 > He cannot sue to obtain possession of the mortgaged property. 
Where, therefore, he sued on his mortgage for a decree directing the mortgagor 
to pay the debt and costs and interest until realization of the money by sale of 
the mortgaged property and otber property, but the Court passed an erroneous 


(1) Nanu v. Raman , I, L, R., 16 Mad, (5) Yashwan Narayan v. Yithal Divahar t 

335 (338) ; Dattambhat v. Krishnabhat, I.L, 21 Bom., 267 ; Dattambhaiv, Krishna* 

E., 34 Bom., 462. bhat , I. L. R., 34 Bom., 462, 

(2) Luchmeshar Sing v. DooJch Mochan, I. (6) Nairn v. Raman , I. L. R., 16 Mad., 
Ii. R., 24 Cal., 677; but contra in Madho 335 (338). 

Persadv. Debidyal, II C.W.N., 168. (7 \ Rengasami v, $ubbamya t I. L. R., 

(3) Sivahami v. Gojpala^ I.L.R., 17 Mad., 30 Mad., 408 ; Radhakriskna v. Muihu f I.L* 

131, F. B. R., 31 Mad., 530, 

(4) Narpatv . Ram Saran t I.L.R., 80 All., (8) S. 58, Comm.; Keshavram v. Rkamnji , 

162 ; following Jajar Husain v, Ranjit Singh t 8 B.H.G.R, (A. C.)» 142 ; Papamma v, Vtra 

21 All. 4. Pratapa , I.L.K., 19 Mad., 249 (254), P. C* 




decree putting the plaintiff in possession of the property on the mortgagor’s 
failure to satisfy the decree within three months. The mortgagor failed to 
appeal against this decree which thus became final But fifteen years afterwards 
he sued the mortgagee for an account alleging that the whole mortgage-debt 
had been discharged by the rents and profits received by the mortgagee, and that 
he was entitled to restitution of the property. The decree-holder contended 
that absolute title had passed to him in virtue of the decree behind which no 
Court could go. But the Privy Council held that the decree did not work 
foreclosure, and that the possession obtained thereunder was that of the 
mortgagee in possession, and as such he was liable to account and must submit 
to be redeemed. (H There is no transfer of ownership in a simple mortgage, 
and long practice, now embodied in the present Act, has settled that the remedy 
of the mortgagee is a judicial sale. He is, however, entitled to enforce this 
remedy whether the amount due is only a portion of his mortgage-money or 
tfie whole/ 3 ) Where money is lent upon the security of immoveable property 
of a nature incapable of division, and th8 mortgagee, on one of the instalments 
becoming due, has to bring to sale the entire property, he does not thereby lose 
all lien over the surplus proceeds. And it seems to make no difference that 
the property is capable of division . W Ordinarily, he must sue for sale of the 
entire property mortgaged ; ( 5 ) but where the bond gives him a separate lien on 
each and all of several properties pledged as security, he is free to elect for 
sale whichever of the properties he thinks most likely to satisfy his claim/ 6 ) A 
mortgagee may, by permission taken from the Court conducting the sale/ 7 ) 
himself bid at the sale, and in doing so he does not act as a trustee for the 
mortgagor since the leave granted to bid puts an end to the disability of the 
mortgagee to purchase for himself, and places him in the same position as any 
independent purchaser. He is, of course, bound to give credit to the mort- 
gagor for the actual bid, and must refund to him any surplus moneys remain- 
ing in his hands, with interest at the Court-rate, calculated from the date of the 
completion of the sale/ 8 ) A simple mortgagee does not forfeit his statutory 
remedy of bringing the property to sale by the mere fact of his stipulating for an 
additional remedy. Where, for instance, a mortgage bond contained a covenant 
to the effect that if the whole or a portion of the interest remained unpaid by 
the due date, the mortgagee should take possession of the mortgaged properties 
immediately thereafter and enjoy the said properties as under a usufructuary 
mortgage, the profits being credited towards the interest, which if still remain- 
ing due shall be made good by the mortgagor personally and from his other 
properties, it being added that the mortgagor should receive back his properties 
on payment of the principal and interest, the transaction was held to be a 
simple mortgage in which the mortgagee was entitled to bring the property to 
sale, 

1550. The order for sale may be obtained by a puisne mortgagee, but the 
proceeds must be devoted to pay incumbrances in their due order/ 10 ) When a 

! (I) Papamma v. Vira Pratapa, I. L, R,, 

19 Mad., 249 (259), P. C. 

(2) Papamma v. Virct Fraiam, I.L.R., 19 
Had., m (252, 254), P. C. 

(3) Ramkantv. Brindabun , 16 W. R., 246. 
f . <4) C/. Rambant v. Brindabun , 16 W.R.. 

‘ 246 . ■ 

(5) Cbandika Sing v. Pokhar Singh , I.L. 

R., 2 All, 906. 

“ (6) Boolas Kooeree v, Sufeehum , 8 W.B.V 

ifWO.! * v . * . 


(7) S. 294, Civil Procedure Code, now 

0. XXI, x. 72, C.P.O. (Act V of 1908). 

(8) Mahabir Per shad Singh v, Macnaghtm, 

1. L.R., 16 Cal., 682, P.C, ; Sheonath Doss v. 
JanM Pershad, I.L.R.. 16 Gal,, 132; Gunga 
Pershad v. Jawahir , LL-R., 19 Cal., 4. 

(9) Lingam Krishna v. Sri Mirza , 15 C.W. 
N. 441, P.C; 10 I,C. (Mad). 272, P.C. 

(10) Abdul Rahman v. Noor Mahomed, I.L. 
R. } 16 Bom., 141. 
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mortgagee holding a mortgage over two distinct properties brings one of them to 
sale in execution of a decree against the mortgagor, not being a decree on his 
mortgage, and purchases such property himself, the whole mortgage is not thereby 
necessarily extinguished ; (*) but if the mortgagee subsequently seeks to bring the 
mortgaged property to sale, in execution of a decree obtained on his mortgage, 
he will have to bring into account the full value of the portion of the mortgaged 
property purchased by him under the former decreed 2 ) There can be no decree 
for sale where the thing mortgaged is only the profits and not the land. Such 
a deed, for instance, in which the mortgagor gives the mortgagee a moiety of 
the profits of a certain mouzah for a specified period as well as its management 
subject to his rendering accounts to the mortgagor, could not be construed to 
constitute a simple mortgage.! 3 ) 


1551. Bemedy of a Charge-holder.— As a charge creates the same 
rights as a mortgage, ( 4 > it follows that a charge-holder is equally entitled 
to maintain a suit for sale under this section.! 5 ) 

1552. Bemedy of Holder of Security-Deed.— The general nature 
of a compromise and security-deeds has been already considered. (§ 1307). 
As they amount to a mortgage within the meaning of section 58, the holder 
of the security will have to sue under this section for the realization of his 
security.! 6 ) 

1558. Bights of Sub-mortgagee.— Since the sub-mortgagee is a 
mortgagee within the meaning of this section, and as defined in section 58, he is 
equally entitled to sue under this section. The nature of his suit and the 
relief appropriate to his security must, however, depend upon a variety of 
circumstances which have been already set out elsewhere (§'§ 1207—1209), A 
sub-mortgagee possesses a dual security (a) that conferred on him by his deed of 
assignment, and ( b ) by that conferred on his mortgagor by the deed assigned. 
He may then either sue to enforce one of the two securities or both .(7) So 
where the owner executed a usufructuary mortgage in the form of a sur-i-peshgi 
lease, and the mortgagee sub-mortgaged it with other property to the plaintiff 
who sued both the owner and the mortgagee on the basis of his own sub-mort- 
gage, the Court passed a decree for sale of the property for the sur-i-pe&hgi 
amount, less any amount that might be recovered by sale of other properties, 
and less such money as was payable by the mortgagee to the owner as hug aziri 
with liberty to the latter to redeem the leased property by paying off the amount 
thus found due.! 8 ) But in an ordinary case of a sub-mortgage, the sub-mort- 
gagee is entitled to a decree for sale of the rights of his sub-mortgagor under 
his own mortgage,! 9 ) and which, of course, remain unaffected by anything done 
by his sub-mortgagor after notice to the original mortgagor.! 19 ) 


(1) Umesh Ghunder Sircar v. Zatmr Fati- 
ma, I.L.B , 8Cal., 164, P.C. 

(2) S'umera Kuar v. Bhagwant Singh, 15 
A.W.N., 1; Nandkishore v. Raja Bari Raj 
Singh , 17 A.W.N., 163 ; Ghunnalal v. A?ian- 
dibat , I L.R., 19 All-, 196. 

(8) Ganga Parsad v. Kusyari, I. L, R M 1 
AIL, 611. * [The other moiety was “charged” 
with the payment of the mortgage-money, 
a term which would now be construed to 
entail the same result as a simple mortgage.] 

(4) S. 100, post > 

(o) Matangini v, Ghooneymoney, IJj.Ro 


22 Cab, 903. 

(6) Nagamr v* Tangatur, I.L.R. 31 Mad,, 
330; Tokhan Singh v. Oirwar Singh, 

32 Gal., 494 ; distinguishing Shy am Sunder v. 
Badpai, 80 CaL, 1060, on the ground 

that no interest in land was transferred 
therein. 

(7) Bansi v, Durga, 9 O.L.J. 429, 

( 8 ) ®: 

(9) Alihjan v. Rambaran, 12 C.L.J, 357. 
(10) Narayana v. Raghavammal , 10 
462, 
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1554. Remedy of Mortgagee by Conditional Sale.— A mortgagee 
bv conditional sale cannot sue for sals of the property mortgaged to him. The 
only remedy open to him is to obtain a decree for foreclosure, and, if necessary, 
apply to be put into possession of the property. Under the Regulations the 
mortgagee was not entitled to possession, until after the expiration of the year 
of grace, which could have been extended by mutual agreement ;W and he 
could not apply for foreclosure until after the expiration of the stipulated 
period,” i.e., the full term on the expiry of which the mortgage- money was 
payable.! 2 ) (£§ 1228—1233). After obtaining an order for foreclosure, the 
mortgagee could sue for possession within twelve years, according to the Calcutta 
and Madras High Courts, and sixty years according to the other High Courts, 
calculated from the date of the order, or default, if the bond gave him such a 
right.! 3 ) The statutory remedy here given eaunot be taken away by any enact- 
ment by implication, not having the effect of repealing it. So the Privy 
Council laid down that the statutory provision in the incorporating Act relat- 
ing to a Colonial Bank that it should hold any security which it had taken 
“for the purpose of reimbursement only and not for profit ” could not take 
away the power to foreclose expressly attached by statute to the mortgaged 1 ) 

1555. Mortgagee’s Conflicting Remedies This section enacts 
a rule applicable merelv to simple cases, but in practice questions arise to the 
solution of which other principles have to be applied. Generally speaking a 
mortgage admits of the following possible remedies (i) possession for (a) a term 
or lb) indefinitely till satisfaction of the mortgage ; (ii) sale (a) through Court; 
or ( b ) under Power ; (iii) foreclosure and (iv) in cases comprised in cl. (c) 
—the appointment of a Receiver. Now, where the transaction is simple 
and single, the mortgagee’s remedy is either stated in his deed, or it can be 
inferred from the nature of his security. But where the same mortgagee holds 
two or more mortgages allowing different remedies either ( a ) on the same 
property or ( b ) partly on the same and partly on other properties ; or (c) other 
mortgagees urge claims in derogation of the stipulated remedies W— then it is 
for the Court to adjust the claims of conflicting equities and suit the remedy to 
the requirements of the case. In doing so the Court has to keep in view 
the leading principles here enacted and at the same time give to the mortgagee 
what is his due. The subject might be still further complicated by some 
of the multiple mortgages being not yet mature for payment and in which 
oases the Courts present a want of harmony in their decisions which, though 
natural, is not always intelligible. For instance, it has been held in 
Madras that a person, holding two mortgages on the same property the first 
an usufructuary and the second a simple mortgage, can sue ^ under this 
section to recover the money on the simple mortgage by bringing the pro- 
perty to sale free of the usufructuary mortgage. The decree in such a case 
should direct the property to be sold, and the sale proceeds to be applied 
first in discharge of the usufructuary mortgage and the balance in dis- 
charging the second mortgage. The fact that no suit for sale could be 
brought on the usufructuary mortgage will be no bar to such mortgage 
being paid out of proceeds derived by the sale of the property on another 

(1) Baijnatfi Pershad v. Moheswari Per- Thakur Narain Singh, I.L.R., 14 Cal., 730 

shad, I L R., 14 Cal., 451. (737); All Abbas v. Kalkaprasad, X. L. R„ 

(2) Kubra Bibi v. Wajid Khan, I.L.R., 14 AH., 405, F. B. 

16 AIL, 59 ; Kishori Mohun Roy v. Gunga (4) Per Lord Blackburn in Bank of New 
Babu Debt, I.L.R.. 23 Cal., 228, P.C. South Wales v. Campbell, 11 A. C. 192 (195, 

(3) Modan Mohun Chowdhry v. Ashad 196). 

Ally, I.L.R., 10 Cal,, 68 ; Girwar Singh v. (5) S. 81 Comm. post. 
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But this is not conceded in Allahabad where it is held that a 
usufructuary mortgage cao no more bring the property to sale than share 
in the sale^ proceeds of the property to which his mortgage relates.* 2 ) Con* 
sequently, in Allahabad such a mortgagee can never during the continuance 
of his simple mortgage, bring the property to sale either subject to his prior 
usufructuary mortgage, or for the aggregate amount of his mortgages, simple 
and usufructuary, But in another case the same Court gave a decree for sale 
subject to the prior usufructuary mortgage (4) and in another case he was given 
a simple money decree for the amount due under the usufructuary mortgage and 
a decree for sale on the simple mortgage, (5) In Bombay it is not competent to 
a holder of two mortgages to maintain a suit for sale on the later mortgage of 
the property subject to the prior mortgage, while in Allahabad though this is 
allowed, it is ^ held not competent for a mortgagee to sue for a prior mortgage 
subject to his own puisne mortgages. (?) This practice is commended in 
Calcutta, (h) and is not opposed to that obtaining in Madras, (9) other questions 
•still remain, but as they appertain to another branch of the law, they will be 
considered in their proper place. U0) 

1556. No Foreclosure if the Mortgagor is Mortgagee's 
Ch (b). Trustee. — The rule laid down in cl. (Zd follows a long course 

of decisions to that effect in England, If the mortgagor 
becomes a trustee for the mortgagee, and is allowed to foreclose, where he 
has the alternative remedy of sale, the mortgagor qua trustee will obtain 
possession of property which will pass out of his hands as its owner. Or, in 
other words, he will retain the property though under a different title. He will 
thus be put in a position where his interest will conflict with his duty.it 1 2 3 4 5 6 7 8 ) Again, 
the creditor and the debtor being combined in one person, and since it is the in- 
terest of the creditor to foreclose, and that of the debtor to redeem, it is deemed 
equitable that the property be not foreclosed, but sold under the control of the 
Court. ( i2 ) In such a case, “if those who are interested in the estate insist that 
a trustee ought not to be allowed to bid, the Court will certainly give so much 
weight to their wishes, as to say that, until all other ways of selling have 
failed, he shall not be allowed to buy.” ( l3 ) It would appear that, for the 
same reason, where the mortgagee becomes a trustee for the mortgagor, he 
cannot foreclose, although his deed may have given him distinct power to do 
so. < 14 ) It must be noted that the prohibition applies only to cases where the 
mortgagee may sue for a sale, or in other words, where he has the alternative 
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Works of Public Utility excepted.— Clause (c) is enacted 
in consonance with the English law, where it is held that a 
mortgage, which would enable the creditor at his pleasure 
to enforce the ordinary remedies of a mortgagee against the whole or any 
particular part of the undertaking of the company, would be inconsistent with 
the primary object for the attainment of which the powers of the company 
were granted — as in the case of a railway or tramway company, the object of 
making and maintaining a great public communication. (O The object of 
the section being to prevent inconvenience to the public, all enterprises in 
which the public are interested are excepted by this clause. Hence, gas and 
water-works companies would also appear to be within the exception. (2) 
While, however, the Act declares against the foreclosure or sale of such 
works, it makes no provision to enable the mortgagee to satisfy his 
debt. The Select Committee, however, in their first report did not lose 
sight of this, for they say: “The remedy of such mortgagees will be to 
obtain a receiver of the profits of the undertaking/ 1 2 ( 3 4 ) This would have 
been in accordance with the English practice, and it would appear to be the 
only remedy open to the mortgagee in India and one sanctioned by the Civil 
Procedure Code. ( 5 ) But no receiver can be appointed of a railway which has 
been commenced but not completed. ( 6 * ) And a company possessing power of 
distress may exercise that power against another company, for the exercise of 
such power is presumably for the purpose of securing public convenience and 
does not, therefore, affect the main principle. W 


Remedy of Part-mortgagee. — Clause (d) is another illustra- 
tion of the rule as to the indivisibility of a mortgage. It has 
been laid down in section 60, paragragh 4, that a mortgagor 
cannot redeem a mortgage piece-meal. Though not exactly the converse of that 
contained in section 60, this rule lays down that a person holding only a part of 
the mortgage cannot enforce that part without enforcing the whole. It may be 
noted that this section does not say if a mortgagor may redeem his mortgage 
piece-meal. Apart from the clause this is generally the rule, and, as 
we have seen, ( s ) the clause enacts only against a co-mortgagee obtaining 
relief in respect of his interest, except with the mortgagor's consent. The 
reason for the rule is the same as in the case of co-mortgagors, viz., that < 10 > 
the party proceeded against should not be subjected to multifarious proceedings.. 
Moreover, such a course would entail considerable difficulty in appraising 
the value of the security in parts. Where, upon the death of a sole mortgagee 
of zemindari property, his estate was divided amongst his heirs, one of whom, 
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remedies by either foreclosure or sale, ^ This being now permitted only where 
the mortgage is an English viorioctoB, the ...application of the . rule ." .is necessarily 
limited now to only that class of securities. 
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385. 


a sod, was entitled to fourteen otib of thirty- two shares, and who executed a 
sale-deed whereby he conveyed the mortgagee's rights under the mortgage to 
another person. In a suit for sale brought against the mortgagor by the 
representative of the'. .purchaser, it' was found that the plaintiff acquired, under 
the deed of sale, only the rights in the mortgage of the son of the mortgagee, 
though the deed purported to be an assignment of the whole mortgage, ft was 
held that the plaintiff was not entitled, in respect of his own share, to 
. maintain the.' suit for sale against the whole property, the other parties interested 
not having been joined ; that, moreover, he was not entitled to succeed, even 
in an amended action, in claiming the sale of a portion of the property In 
respect of his own share, and that the suit was, therefore, not maintainable. ® 
And as a co-mortgagor must redeem the entire property, so also must a 
co-mortgagee sue in respect of the whole property mortgaged, and for the 
whole mortgage-debt, making the other co-mortgagees defendants, if they 
refuse to join as plaintiffs in the suit.® Such mortgagees will then be 
precluded from maintaining a separate suit in respect of their shares.® AH 
the mortgagors must also be joined in such a suit, even though some of them 
may have paid a part of the debt.® Indeed, it is not competent to the 
mortgagee to release the share of an individual mortgagor by receiving from him 
what he may conceive to be his rateable share. Such payments could only pro- 
perly be treated as made for the whole of the mortgagors and should be carried 
to the credit of all of them in reduction of the joint debt.® On the other 
hand, if the amounts paid by some of the mortgagors on the severance of their 
liabilities, have been appropriated towards their respective debts, it is evidence 
of consent cm the part of the mortgagee who could not then sue them conjointly 
on the basis of his original undivided security,® But, if the liability has been 
separated by mutual consent and the debt has been divided, the original 
mortgagors need no longer be joined.® Where a co-sharer of joint property 
had mortgaged his share without the knowledge of his co-sharers and there 
was subsequently a partition-suit, to which, through the fraud of the mortgagor 
and the mortgagee, the latter was not made a party, the mortgagee was then 
allowed to proceed for the recovery of his mortgage debt against only that 
portion of the property which had been allotted to his mortgagor.® 


1559. Severance of Interests wlien allowed.- —The rule as to the 
indivisibility of a mortgage is subject to the exception where the severance of 
interests is affected by the mortgagees with the consent of the mortgagor. The 
rule being primarily enacted for the benefit of the mortgagor, naturally yields 
when the mortgagor himself consents to divide his liability. But this is by no 
means the only disruptive circumstance, for cases are conceivable in which the 
interests may be necessarily severed. Thus, where the owner mortgaged by 
conditional sale his two villages to A for a certain sum, and subsequently sold 
one village to him and the other to another person B, A then foreclosed the 
mortgage in respect of the village sold to B for a proportionate amount of the 
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mortgage-money, and sued him for possession of the village- It was held that 
since the mortgage was split up by purchase of one mouzah by the mortgagee 
himself, the suit; as laid was maintainable.® So where of two mortgagees, 
each having an equal share, if one acquires the equity of redemption, the other 
mortgagee may then foreclose for his share of the debt, making his co-mortgagee 
a party to the suit, so that the decree passed in his suit may conclude the 
whole "matter and thus avoid multiplicity of suits.* 2 ) The case contemplated 
in the saving clause may be illustrated by the instance of mortgagors affecting 
division among themselves and apportioning their liability under the mortgage- 
debt according to their shares, with the consent or acquiescence of the 
mortgagees*® But other cases are possible in which the severance would be 
the necessary result, though it is not effected with the consent of the mortgagor. 
The following is an instance. One Sardar Khan mortgaged a portion of his 
interest in a village to one A in January 1882. He died in 1888 leaving him 
surviving a brother, two daughters and an illegitimate son. The four sons of the 
brother took an assignment of the mortgagee, and sued the mortgagor s 
children thereon, and, inasmuch as they were themselves entitled to certain 
shares as heirs of the deceased mortgagor, framed their suit as one for recovery 
of specific shares of mortgage-money from the portions of the property in 
possession of each of the defendants. They obtained in this suit an ex pane 
decree which, however, was set aside as against one of the daughters on the 
ground that she was a minor and not properiy represented therein, whereupon 
the plaintiffs instituted a fresh suit against this defendant for the recovery of a 
share in the mortgage-debt proportionate to her share in the property and^ the 
Court held their suit maintainable “ in view of the fact that the integrity of the 
mortgage had been broken up by reason of the plaintiff’s having acquired the 
share of their father,,,... which was also liable for the mortgage debt.” W 

1560. A mortgagee who has advanced only a part of the consideration is 
not entitled to possession of a part of the mortgagor’s land proportionate to 
the money advanced, unless the parties have by their subsequent acts and 
conduct raised the inference that this was intended, and without which the 
transaction would be regarded as inchoate and incomplete,® or rather the 
mortgagee would be entitled to enforce his security to the extent of the money 
advanced.® (§§ 1200 — 1204, 1540). 

1561. Change of Procedure. — The section having considerably modi- 
fied the procedure in force before the Act,® the question may still arise by what 
law proceedings arising or commencing under the Kegulations should be 
governed. It has been held by the Calcutta High Court that, in a case arising out 
of transaction entered into before the Act but instituted after, the Act, the rights 
of the parties will be determined according to the Eegulations, which in that 
respect do not differ from the Act, but in matters of procedure the Act and not 
the Eegulations should be followed.® Thus, the year of grace allowed to the 

(1) Bisheshar Singh v, Laik Singh , IX. 690 ; Bajrangi v. XJdit Narain, 10 C.W.N. 

R., 5 All., 257 ; distinguishing Ohandika 932; Rashik Lai v. Ram Narain, 9 A.L.J., 

Singh v. Pokhar Singhs IX. K., 2 AIL, 906. 298. 

{2) Bunoomanpersaud v. Kaleepersaud , (7 ) Raghubar v. Jwala Singh , IX. R., 25 

(1864), W.R., 285 (286). AIL, 229 (S. 44 of the Code is inapplicable 

(3) Mahadaji v. Ganpa($het s IX.R., 15 to such a case — i&., 280); following Ghidam- 

Bom,, 257 (258). bara v. Ramasami, IX.R., 5 Mad., 161 ; 

(4) Rashidunnissa v« Mhd. Ismail Khan\ Ambika v. Ramudit , IX.R., 17 Mad., 274. 

IX.R., 34 AIL, 474 (477. 478), F.B, (8) Bhobo Sundari Debi v. Rakhal Ghunder 

(5) Achumbheet v. Bkugwant , 1 N.W.P. Bose , IX.R., 12 Cal. , 588, F.B. ; approving 

H.C.R., 161 (162), Ganga Sahai v. Keshan Sahai , IX.R,, 6 

(6) Motichand w Sagan , 6 Bom. L, R., AIL, 262, F. B, 
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mortgagor is a matter of procedure ; G) but if the proceedings following it 
commenced before the Act, they were saved by section 6 of the General Clauses 
Consolidation Act.® Hence it follows that a suit under this section, feeing a 
■matter of procedure to enforce a right, viz., the mortgagee’s. right of sale, the Act 
would be applicable in respect of all transactions irrespective of their date. 
This section must be considered to have definitely overruled a number of cases 
in which, before the Act, the mortgaged property was held liable m he attached 
in execution of a money -decree.© But the repeal of section 99 by the Code of 
Civil Procedure (Act V of 1903) will have the effect of reviving the authority of 
some of these cases, and with it the conflicting claims of - creditors and pur- 
chasers, which were the natural outcome of allowing the mortgaged property to 
be attached and sold in execution of money-decrees, and which were considered 
in several of those cases, though the points therein raised cannot all now arise 
under the Act, and such as are likely will be found set out under Order XXIV, 
rule 1 which is equivalent to the section 85, now repealed by the Oivii Procedure 
Code, 1908. 

1562. Crown Disability. — It has been held in England that where the 
Crown succeeds to the estate of the mortgagee, it cannot foreclose, and it can 
only obtain instead an order for sale of the mortgaged property.© So in the 
case of forfeiture of a felon’s estate, sale of his property was directed where 
foreclosure would have been otherwise the appropriate remedy.© 

1568. Suits under S. 99. — A large number of eases had clustered round 
the provisions of section 99 which forbade the mortgagee from bringing the mort- 
gaged property to sale in execution of a decree for the satisfaction of any claim 
whether arising under the mortgage or not, except by instituting a suit under 
this section and which he was allowed to institute despite the prohibition 
contained in section 43 of the Code of Civil Procedure. The effect of this rule 
was to close all doors to the mortgagee for sale of mortgaged property except by 
a suit under this section. Consequently it was held that where the mortgagee 
even expressly gave up his mortgage lien and obtained merely a money decree, 
he could not proceed further than attachment of the mortgaged property in execu- 
tion, except by a suit under this section, in which he was permitted to sue for 
foreclosure, or sale and thus give the mortgagor the right of redeeming him.© 
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Even where the lien is finally abandoned the mortgagor was held entitled to 
redeem the property.! 1 2 ) By its amendment the operation of section 99 has been, 
much restricted, and its present scope will be found set out in the commentary, 
on Order XXXIV, rule 14. 


68. The mortgagee has a right to sue the mortgagor for' 
Right to sue for the mortgage-money in the following cases- 

mortgage* money* Only : — 

(а) Where the mortgagor binds himself to repay the same : 

(б) Where the mortgagee is deprived of the whole or part 

of his security by or in consequence of the wrongful. 

. act or default of the mortgagor : 

(c) Where, the mortgagee being entitled to possession of 
the property, the mortgagor fails to deliver the same 
to him, or to secure the possession thereof to him,, 
without disturbance by the mortgagor or any other 
person. 

Where, by any cause, other than the wrongful act or default 
of the mortgagor or mortgagee, the mortgaged property has been-, 
wholly or partially destroyed, or the security is rendered insuffi- 
cient, "as defined in section sixty-six, the mortgagee may require 
the mortgagor to give him, within a reasonable time, another 
sufficient security for his debt, and, if the mortgagor fails so to 
do, may sue him for the mortgage-money. 


1564. Analogous Law. — This section mark3 an important departure 
from the English rule, where the mortgagor is always personally liable, though 
he has neither entered into bond nor covenant for payment of the debt. In 
other words, in England the personal liability of the mortgagor is always ■ 
implied, unless there is an express or implied agreement to give it the character 
of a specialty debt. < 3 ) In India, under the Act, the covenant for personal 
liability is not implied, but if intended must be expressly made, and then only 
can it be enforced. In England, the law as to personal liability is now con- 
tained in the second clause of section 26 of the Conveyancing Act. (4) "With 
this section may be read section 90, (now Order XXXIV, rule 6 of the Procedure 
Code and the commentary thereon). The corresponding rule in regard to 
moveables is enacted in section 176, paragraph % of the Indian Contract Act, 
and which, resembles the English law as to realty. Apart from this section, 
eases may arise where the mortgage being held void, the mortgagor would be 
liable to refund money received for failure of consideration. This is in accord- 
ance with the equitable rule embodied in section 65 of the Indian Contract 
Act/ 5 ) which enacts that : 14 When an agreement is discovered to be void, or 
when a contract becomes void, any person who has received any advantage 
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under such agreement or contract, is bound to restore it, or to make compensa- 
tion for it, to the person from whom he received it.” hi 

1565. The rule here enacted was understood before the Act*® with this 

Previous Law, difference that while under the Act the mortgagee is declared 

entitled to recover the whole of the mortgage- money even on 
'the partial failure of his security, in the previous cases the mortgagee was held 
■entitled to recover from the mortgagor only so much of the consideration -money 
• as was in proportion to the land of which he had been deprived.® But 
both under the pre-existing as well as the present law, all that the mort- 
gagee acquires is, according to one view, a right to sue the mortgagor personally, 
but it does not carry with it a right to sue for the sale of the property apart from 
the covenants and incidents of his mortgage. In other words, the decree which 
a mortgagee could get and gets only under this section k not a decree for sale of 
the mortgaged property, but a decree for money,® How this money-decree 
might, in view of section 99, be executed against the mortgaged property is 
another question upon which exponents of this view do not commit themselves. 

The section is permissive and not peremptory,® and its provisions are 
held confined only to a mortgage, being held inapplicable to a charge.® 

1566. Principle. — The first clause refers merely to the mortgagor's 
promise to pay, while the subsequent clauses refer merely to certain acts 
whether of the mortgagor or strangers entailing upon him a similar liability* 
In these cases personal liability is incurred nob because there is a personal 
covenant but because the mortgagee’s security is impaired, he is equitably 
held entitled to turn to the mortgagor for the satisfaction of his debt either 
because it is due to his wrongful act or omission, or because it is due to their 
common misfortune, and in which the mortgagor being the owner ami the 
mortgagee, a mere holder of security the loss must naturally fall on the owner 
who cannot compel his mortgagee to share in his misfortune. This rule empowers 
the mortgagee to indemnify himself against any loss that he may otherwise be 
put to owing to any of the causes enumerated in the section, and before his 
mortgage-money is due. So far then those causes have the effect of accelerating the 
cause of action, but the suit is one of the nature of that on the breach of the cove- 
nant, and is subject to the limitation prescribed for the enforcement of, personal 
remedies, while so far creating a right in favour of the mortgagee, it has also 
the effect of creating a disability by limiting his right to sue the mortgagor 
personally only to a case “ where the mortgagor binds himself to repay the 
same.”® Except in such a case the mortgagee cannot sue his mortgagor 
personally, either in addition to, or in substitution for, the remedy he has already 
under his mortgage. In a simple mortgage personal liability is necessarily 
covenanted for, and similar covenant is also necessarily implied in the 
'condition for re-purchase in an English mortgage. Thus then the practical 
effect of the section is to exclude personal liability in only the two remaining 
mortgages, viz,, usufructuary and those by conditional sale. So far the section 
was designed to prevent grabbing money-lenders from harassing mortgagors by 

(1) The four illustrations that follow are chalam v. Aypavayyan, I.L.R., 21 Mach, 

here omitted. 476, P, B» 

(2) Mirza Ahbar Ali v. ML Ameeraom&m, (5) Narain v. Shimbhoo , I.L.R., I All. 

11 W.R., 225. 325 ; Singa Eeddi Sama Rau, I, L, B., 17 

(3) Pitambur v. Ramsarun , 25 W, E-, 7. Mad., 469 (471, 472), 

(4) Mirza Ahbar Ali v. Mi, Ameeraomssa , (6) Fatick Chunder v, Foley, I,L,R*. 1§ 

<1889), 11 W. R., 225; Madho Prasad v. Cal. 492 (495). 

Debi Dial, (1891) A.W.N., 168 (169) ; Aruna « (7) 6. 68 (a). 
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personal suits, if after, as is always the case, they have taken care to cover their 
advances by providing themselves with ample security, the property is through 
no fault of the mortgagor, depreciated or the mortgagee no longer chooses to 
resort to it. The rule is subject to certain exceptions, the reasons for which 
are self evident. 

1567. Meaning of Words. — “ Bight to sue for the mortgage-money : ” 
i.e., the mortgagor personally, and not for sale of the mortgaged property, by 
treating the mortgage as a simple mortgage “ Is deprived of the . whole 
or pari of Ms security:" The deprivation may not render the security insuffi- 
cient within the meaning of section 66. Deprivation only alludes to the loss- 
suffered by the mortgagee. If it is wholly or partially destroyed the aid of the 
last clause must then be invoked. “ Without disturbance by the mortgagor or 
any other person This must mean any other person having a title to the 
property.® l< Wrongful act or default of the mortgagor" in clause (5) means 
his failure in performing the duty imposed on him by law, as e.g by section 65* 
(a), (h), (cj, id), (e), section 66, &c. “Any cause other than the ivrongful act:" 
as by flood, fire or earthquake. The property must be destroyed and not lost or 
damaged or depreciated. Where, therefore, it is taken under the Land Acquisi- 
tion Act, it does not fall within the section, for it is not then destroyed but has 
only changed hands. “ The mortgagee may require the mortgagor to give him 
within a reasonable time another sufficient security The words “ reasonable 
time ” of course refer to the mortgagor and not the mortgagee. What is a 
reasonable time must naturally depend upon the circumstances of each case. 

1568. Nature of Eight arising under the Eule. — The section 
enables the mortgagee to “ sue the mortgagor for the mortgage-money” under the 
circumstances there enumerated. This remedy is of course alternative, and 
additional to any to which a mortgagee may be entitled in law or by the terms* 
of his contract.® It has been held in Calcutta that the provisions of this- 
section are strictly confined to a mortgagee and cannot be availed of by the holder 
of a charge, as this section is not referred to in section 100 amongst those 
equally applicable to a charge. W 

1569. In England it is a settled rule that the right in the mortgagee to a 
present realization of his security by sale or foreclosure arises immediately the 
mortgagor fails to pay interest when due, and, if the property be leasehold, then- 
on his failure to observe the covenants.® But this practice goes a good deal, 
further than any view of the law here enacted. In the present state of the 
authorities it would be well to examine the scheme of the enactment, which, 
though it sheds no certain light upon the problem, may still render the 
reading of the section harmoniously consistent with itself. That the right 
of the mortgagee to recover his mortgage- money is accelerated by the 
conduct of the mortgagor or the state of his security is clearly enacted by 
the section, and it is conceded on all hands that the mortgagee may, not- 
withstanding the provisions of section 67 and the covenant in the deed 
appointing a future date for payment, sue at once for the return of the money 
advanced with interest, and that he is not then bound to wait for the expiry of 


(1) Arunachalam v. Ayyavayyan, I.L.R., (4 } Fatick Chunder v. Foley, 15 

21 Mad., 476 (481) F.B. • Kashi Ram v, Cal., 492 (495). 

Sardar Singh, I.L.R.* 28 All. 157. (5) Seaton v. Twyford, L.R., 11 Eq., 591 

(2) Gopalasami v. Arunachella , 15 (598); Burroives v. Molloy, 8 Jr. .Eg. R, 

Mad., 504 (506). 482 ; Edwards v> Martin, 25 L.J. Oh., 284 

(3) Sankara v. Jagat Narain , 20 C. 24. Ex parte Bignold , 3 Deac., 151. 
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the^ stipulated period JO But is this right confined only tea personal suit 
against the mortgagor, or is it only a supplementary right conferred on the 
mortgagee which he may avail himself of, in addition to his other rights on the 
mortgage ? That the right of personal relief in clause (a) is supplementary to 
the other reliefs to which a mortgagee may otherwise be entitled would seem to 
admit of no question J 2 3 ) Why should then the other clauses exclude other 
concurrent remedies ? The section is declaratory of a, right and could not 
without express provision be construed to create any attendant disability. But 
if this action does not go beyond conferring on the mortgagee a right to sue the 
mortgagor personally, the latter must appeal to some other authority for the 
enforcement of his mortgage-rights. Such a right cannot be evolved out of the 
general rights of contracting parties.® So far as regards these rights the 
mortgagee must then wait for the stipulated period before he can enforce them. 
A simple money-decree obtained against the mortgagor was when section 99 was 
a part of the Act often ineffectual, for if the mortgagor was not possessed of other 
sufficient property besides that mortgaged to satisfy the claim of the mortgagee 
he had no means of executing his decree. 

1570. He could not in the face of section 99 attach and sell the property 
mortgaged to him, and yet that may have been his only course. In such a 
case, if he could not bring the property to sale, he would have a poor recompense 
for the mortgagor’s fraud or failure to make good his covenants, and it would 
have been outrageous to common sense to hold that while the mortgagor deprived 
the mortgagee of a portion of his security, the latter was, for the time being, 
deprived of the residue by the intervention of law. But such was really the 
case between 1882 and 1908 when section 99 prohibited the sale of the mortgaged 
property by the mortgagee in execution of a money-decree. The repeal of that 
section by the present Code of Givi! Procedure W has, however, removed this 
impediment from the way of the mortgagee making the rule enacted in this 
section more workable. Of course, where the mortgagee could not have fore- 
closed or sold the property in mortgage on the original contract, as for example, 
in the case of a usufructuary mortgage, or a mortgage by conditional-sale, the 
mere deprivation of a part of the property by the mortgagee would not let in a 
right otherwise denied to him. Indeed, curiously all the cases in which the 
right of sale was claimed were cases of usufructuary mortgages in which such 
a relief would have been inadmissible.® This would appear to ha the 
distinguishing feature in those cases which may otherwise be reconciled. It 
would then seem that a mortgagee who wished to surmount the impediment 
placed by section 99 in the way of his bringing the mortgaged property to sale 
would have had to abandon his mortgage lien or be content with such other 
remedies as might he left to him to satisfy his decree. But this is not now 
necessary, 'J: ; ' 1 ■ , ; • ■y'- 


(1) Radha Churn v. Parbidtee , 25 W.R., (4) Scb. V, Aot V of 1908. 

51 (52) ; Ram Jewan v. Jagarnath , I.L.R., (5) Samayya v. Naqalingam, I.L.R., 15 

25 Cal., 450; Samayya v. NagaUngam, Mad.. 174 ; Linga Reddi v. Sama Bau % Lit. 

15 Mad., 174 (178) ; Linga Reddi v. R., 17 Mad., 489 (471, 472) ; Arunachalam v, 
Sama Rau , X.L.B., 17 Mad., 469 ; Madho Ayyavayyan, 21 Mad., 476, F.B. ; 

Prasad v. Debt Dial , (1891) A.W.N., 168 Thabbu Ram v. Girihari , I.L.R., 6 AIL, 
(169) ; Hira hall v. Ghasitu , 16 All., 298 ; Eira hall v. Ghasitu , I.L.R , 36 AH., 

818, P.B. ; Venkatrao v. MahabaUshwar, I. 318, F.R.; Madho Prasad v. Debi Dial 
L.R., 26 Bom*, 241. (3891), A.W.N., 168; Sukhcho v, Sheodial, 

(2) Ss. 58, 67, Comm. (1901) A.W N., 52 ; Bam Jewan v. Jagar - 

(3) C/. ss. 39, 51— 55, Indian Contract Act naih, IJj.R., 25 Cal., 450; Venkatrao v* 

X of 1872). Mahabaleshwar, 26 Bom*, 241. 
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1571. It should be noted that the mortgagee is not to be presumed to 
abandon his mortgage rights by availing himself of this privilege. It was held in 
a ease arising under Chapter VIII, before its amendment, that a transfer by a 
usufructuary mortgagee whose mortgagor had failed to give him possession 
of his rights as such mortgagee, was a transfer of an. actionable claim. W 
But in view of the amendment of the law, this view no longer holds good 
(§ 100 ). 

1572. Mortgagee’s Rights against Third Parties.— 'This section , 
like the rest of the Act. being enacted to define the mutual rights and liabilities 
of the mortgagor and mortgagee, the rights and liabilities of either in relation to 
strangers to the contract remain necessarily unaffected : what these rights are 
must largely depend upon the nature of his security and the invasion of his rights. 
For example, in a possessory mortgage the mortgagee is, as regards third parties, 
clothed with all the rights of the owner, and he possesses therefore necessarily 
larger rights of protection and management ( 1 2 3 ) than in a non-possessory mortgage 
in which possession still remains with the mortgagor. Leaving the rights and 
powers of a mortgagee in possession for a future discussion ® those of a non- 
possessory mortgagee may be here stated to be generally limited to the protection 
and preservation of his security. Hence while a mortgagee in possession 
would be entitled to eject a trespasser because he has the right to eject any one 
disturbing his possession, the same right cannot be claimed by a non-possessory 
mortgagee, since being the mere holder of a security, the possession of 
a wrong-doer though adverse to the mortgagor is not necessarily adverse to 
him, at any rate, till his estate falls into possession.® But the authorities 
Sn this point are by no means unanimous. For it has been held that if 
such adverse possession had commenced before the execution of the mortgage, 
its operation would not have been arrested by the grant of the mortgage 
security, on the ground that the effect of a statute of limitation, in the absence 
of legislative provision to the contrary, must be determined with reference to 
the actual state of the title when time began to run, and that, when the time 
has once commenced to run against the owner, no subsequent alteration in the 
title will postpone the bar. Now, since the right of the mortgagee to the 
security subsists only so long as the mortgagor’s right to the property subsists, 
both must equally be in the same position if the interests of the mortgagor 
and mortgagee are equally invaded by the trespasser.® On the other band, 
it might.be argued that though adverse possession does operate on title, the 
party complaining of adverse possession must be himself entitled to it ® and 
that, therefore, while a mortgagee not entitled to possession in prcesenii might 
safeguard his interest by obtaining a declaration, he has no right to eject 
a trespasser and reinstate his mortgagor in possession, since he cannot 
do one unless he is entitled to 3o the other, and which obviously he is not. 
So again, while the mortgagee has but limited powers to prevent waste by 
his mortgagor,® he is not necessarily restricted to the remedy open to him 
under section 66, but may obtain damages from the wrong doer if he happens 
to be a third party. So where the plaintiff held a simple mortgage of certain 


(1) Rani v, Ajicdhia , I.L.R., 16 All., 315, 
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it., 313, 

(2) Ss. 72 (a), 76 (a). 
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f4) Wheeler v. Monte fiore, 2 Q. B. 133 
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Ajodhya , 14 C.L.J. 292 (298), contra Aimadar 
v. Makhan Lai , I.L.R. 33 Cal. 101.5; following 
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wooded lands of which his mortgagor was a tenant* in- common with the 
defendant, who during the pendency of the plaintiff’s suit to which the said 
defendant was a pro-forma party, cut down all the trees and appropriated 
the same to himself. The plaintiff found the sale proceeds of the mortgaged 
share insufficient to satisfy his decree and whereupon he sued the defendant 
for wrongful appropriation of his mortgagor’s share of the wood. It was held 
that the. plaintiff s suit was well laid because the mortgagee is from the 
date of his mortgage entitled to have the mortgaged property secured from 
■deterioration in the hands of the mortgagor, or of any other person to whose 
rights those of the mortgagee are superior, that he is likewise entitled to restrain 
the commission of wrongful acts by strangers inasmuch as they injuriously 
affect his mortgage security. (U But this statement of the law must be 
understood as qualified by the facts of the case, in which the mortgagee stood 
to lose a portion of his mortgage-money on account of the wrongful removal 
of his mortgagor s co-tenant. But suppose if in this case the co-tenant had 
committed the wrong before the mortgagee’s suit and before there was proof of 
* any actual damage to his security, could he have restrained the wrong doer 
or sued him for damages on the mere ground that it tended to impair his 
security ? It is apprehended not, because, for one thing, the damages in such 
a case would be too remote. The mortgagee has, of course, a direct cause of 
action, if the hostile act of a stranger involves the denial of his title, though ho 
is not bound to call to account every traducer of his title. 



1578. The personal liability of the mortgagor is here declared to arise out 
of a contract to that effect made between the mortgagor and mortgagee. In the 
language of the clause, such liability only arises when u the mortgagor binds 
himself to re-pay the loan. Such binding covenant must then be distinct 
frorn the mere contract of mortgage, and it would seem that if it were one of the 
implied covenants of a mortgage security, then this clause would be unneces- 
sary, and an appropriate clause to that effect would have found place in section 65 
which enumerates the mortgagor’s implied contracts. Under English law, 
however, such promise is implied and presumed in law from the fact of accept- 
ing the loan.® Every mortgage implies a loan, and every loan implies a 
debt, for which the borrower is personally liable, though he has neither 
entered into bond, or covenant for payment of it ; but the debt is of the nature 
of simple contract only, unless there be a bond of an express or implied 
covenant to give it the character of specialty.”® This view of the law has 
been followed in several cases of the Indian Courts decided before® and since 
the present enactment, ® but these latter cases have merely assumed, without 
reference to this clause or any discussions thereon, the English rule as applicable 
to this country. It is submitted that the question cannot be categorically 
answered with reference to English law. where the usual form of mortgage being 
r that known as the English mortgage, a covenant to pay is not only necessarily 

implied® but expressly inserted to effectively safeguard the mortgagor’s 
right of redemption. A similar covenant is, again, necessarily implied in a 
simple mortgage in the definition of which the Legislature has copied the 

(1) Aiyappa v, Kuppu&ami, I, L. R., 28 R», 281. 

Mad., 208 (209, 210), This was assumed in (5) Musabab Zaman Khan v. lnayetullak % 
Ikoulvie Omer Kurimv . Laid Shewan Lall, 4 I.L.R., 14 AH., 518; Miller v. Bungnath, I.L. 

K^/ O.L.R. 291. _ R., 12 Gal., 389 ; Parbati v. Gobind, 4 C.Li.J., 

(2) Per Jessel M- R., in Sutton v. Sutton , 246 (252) ; Bhuqwan v. Parmeshwari. 5 0. L. 

m Ch. D. 511 (515). L, 287. 

(3) Fisher, § 805. (6) See s. 58 (c). 

(4) Kali Pershad v* JRaye Kishorie, 19 W. 
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language of this clause, and which it doubtless intended to imply by a bind- 
ing covenant. W In these two forms of securities then the mortgagor by the 
very nature of his contract binds himself to repay the Joan. But equally 
he does not so bind himself in the other two forms of mortgages, vis. t 
usufructuary and by conditional sale. The fact that the mortgagor pro- 
mises to pay does not necessarily “ bind ” him entitling the mortgagee 
to compel him to pay by suing him for personal recovery, and except in such 
eases the clause has, of course, no operation. For instance in the mortgagee 
usufructuary and by conditional sale as defined in section 58 no covenant to 
pay in this sense is made or even necessarily implied. In a mortgage by 
conditional sale all that the mortgagor says is that if he pays he will recover 
his property, but that if he does not, the sale shall become absolute, while in 
a usufructuary mortgage he does not even make this qualified covenant. It 
cannot, therefore, be predicated of every mortgage in this country that it 
necessarily implies a personal covenant to pay, and the question whether the 
mortgager makes such a covenant must then be a matter of construction 
of the contract in each case and not one of presumption to be made in all cases. 

Adverting now to the case laid it will be seen that while in several of 
theca the general language of the English cases was citsd as equally applicable 
to this country, still, the cases themselves appear to have been rightly decided, 
for all of them were cases of simple mortgages,® and in most of them the 
question of personal liability, arose in connection with an application made 
under, section 90. 

1574. Covenant to pay when implied— The correct view then 
Clause {a). appears to be that the personal obligation to re-pay the 

debt is not necessarily the incident of every mortgage- 
contract in India.® But such is, indeed', the view of the English law. As- 
observed by Lord Talbot: “Every mortgage implies a debt ; every loan a 
debt ; and though there were no covenant or bond, the personal estate of 
the last owner must remain liable to pay off the mortgage.”® In other words* 
a provision in a mortgage-deed that the money will be repaid on a certain date 
is in itself sufficient to import a covenant for repayment on that day, for the 
breach of which an action would lie against the mortgagor, the judgment in 
which action would be satisfied out of his general property.® But it is 
probably no heresy to assert that though this is the view of equity, it is by no 
means clear that every mortgage necessarily presupposes the existence of a 
personal obligation. Indeed, it has been held that no such covenant is 
implied in a Welsh mortgage,® and in most copyhold mortgages.® So again 


(1) S. 58 (5), 

(2) Musahab 2 am an Khan v. Inayetullah , 

I.L.R*, 14: All., 513 ; Hamidnddin v. Kedar 
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the mortgage of a term for the purpose of raising money for portions usually 
imports no personal liability upon the borrowing trustees, and generally where 
the loan is raised for a collateral purpose, no personal covenant can be read 
into a document as a matter of course. However, the covenant to pay 
may be regarded as an usual incident of an English mortgage.^ 1 ) But is such a 
covenant the necessary incident of an Indian mortgage ? In an Allahabad case 
the Court following an English precedent, intimated this opinion : If it be the 
fact,” they said, we do not say that it is so, that on the true construction of 
the mortgage, there is no express covenant or provision to pay the mortgage- 
money otherwise than out of the mortgaged property, still there is the implied 
promise to pay , which if there is nothing in the mortgage from which a contrary 
intention should be inferred, the law will presume from the fact of the mort- 
gagor’s accepting the loan. Where there is in a mortgage nothing to the 
contrary, the mortgage contains, within itself so to speak, a personal liability to 
repay the amount advanced. ” ( 2 3 ) There is, however, no authority for his view 
in India. On the other hand, the authority of this section is clearly against it/ 8 ) 
As regards the Allahabad view, it may be remarked in the words of Lord Davey 
that,, although an unqualified admission of a debt no doubt implies a promise to 
pay it, it is not necessarily so where there is an express promise to pay it in a 
particular manner, and which must depend on the construction of the instrument 
in each case.! 4 5 ) 



1575. In order to make out a case for personal relief against the mortgagor 
the mortgagee must bring his case within this section, apart from which he has 
no personal remedy against the mortgagor under this section. Of course, it is 
always competent to a mortgagor to make a covenant to pay the mortgage-money. 
But such a covenant cannot be read into every mortgage-deed. But in a simple 
mortgage and an English mortgage such a covenant is necessarily implied. 
In a simple mortgage, he has to covenant for his personal liability, and such 
is also, the ^case in an English mortgage/ 6 ) since in the former, according to its 
definition, the mortgagor^binds himself personally to pay the mortgage- money,’* 
and in the latter, he also “ binds himself to repay it/’ On the other hand, it is 
no essential part of an usufructuary mortgage, or a mortgage by conditional sale. 
In the former case the mortgagee agrees to pay himself out of the proceeds , and 
the .mortgagor cannot be sued personally, ( 7 > nor can the land be sold/ 8 ) And 
similarly. in a mortgage by conditional sale, the mortgagor stipulates that in the 
event of his being unable to pay off the debt, the mortgagee shall be entitled to 
foreclose the property, which does not confer on the mortgagee any right to a 
personal relief. (9) 
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personally is then a question mainly of construction.® No such right of 
action, if not expressly given by the words of the deed, is to be implied from 
it.® Nor can such promise be inferred from a deed in which the mortgagor 
after proceeding to describe the property mortgaged continued : “ I do. hereby 
.promise and give it in writing that I shall without any plea repay the principal 
with interest within the term o t two years,” and which after other covenants 
creating priority concluded thus : “In the event of any breach of contract taking 
place on my part, the said banker is at liberty to institute a suit within the time 
fixed in this bond and recover the money.” ® A mere promise to pay within 
a certain fixed period does not import a personal liability, for such a covenant is 
entered into every form of mortgage. The crux of the matter is to see, what 
remedy it provides in case of the mortgagor’s non-payment. Thus a stipulation 
by a mortgagor that, if the money advanced should not be re-paid at a fixed 
date, the mortgaged property might be sold ; and that if the property were sold 
for arrears of Government revenue or for other causes, the mortgagee might 
in such cases recover the money advanced by execution against the person 
or other property of the mortgagor, contains a personal covenant to pay, but it 
is contingent on the sale of the property for arrears of Government revenue. 
If then this contingency does nob happen, no personal decree can be obtained.® 
Where a usufructuary mortgage deed provided for the payment of interest at 12 
annas per cent, per annum if the rents and profits were not sufficient to pay up the 
whole amount of interest, it was held that the mortgaged property was security 
not only for payment of the principal but also of interest, and that the mere 
fact that the mortgagor took a personal liability to pay up the interest did not 
relieve the mortgaged property from liability to satisfy the deficiency. ® 
So again there was no personal covenant in another mortgage which ran thus : 
“Since we have received these Es. 1.200 we will pay away to you from this 
•date the rupees arising from sale every day in the firewood depot mentioned 

below we will settle account in this manner every month. If we do 

not give the sale-proceeds according to the terms mentioned above, and if we 
fail to give according to the kist (instalments), you or those who receive your 
•order should collect, on the properties secured in Madras itself, commission at 
Bs. 20 per mensem and the balance of total arrears of the principal money.” (?) 

1577, But where the bond provided, “ if by sale of the above land the 
money receivable by you be not satisfied with charges, 
then you will realize the proper amount by selling my other 
landed properties, to which I will make no objection or 
•excuse,” it was held that the covenant was sufficiently personal to entitle the 
mortgagee to obtain a simple money-decree available against his moveable 
property only.® Where the mortgagor covenanted that if his debt be not paid 
off by the hypothecated properties, the mortgages would be able to realize the 

■ (1) %nkaiavarada v. Venkata , 6 W. R <3 Krishna v. Debendra , 15 C.W.N. 722 ; 9 I.O. 
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money by sale of the mortgagor's other properties, it was held that reference 
to other properties was intended to enlarge the mortgagee’s security and not 
intended to restrict it by prescribing the order in which the two funds were 
available, and that, therefore, it was open to the mortgagee to proceed against 
the other properties before exhausting those mortgaged for the satisfaction of his 
mortgage.^ 1 ) So also where the bond contained the following clause : “ If I, the 
mortgagor, fail to pay the amount, then I will put you in possession of the land, 
and you may enjoy it, and when I have the means, I will redeem the land and 
pay the debt with interest, and take back the bond.”! 2 * So also where the 
covenant was followed by these words : “ If I fail to pay the mortgage-amount 

in the said icalavadi , then you shall receive the said mortgage-amount in the 
chittrai Jcalavadi of whatever year I may pay it, deliver the said lands to my 
possession . . . and also give back the bond.”! 3 ) And so also the follow- 

ing : — “ If the mortgagee comes to know of any hypothecation, he may, at that 
very time, recover his money by suing me personally, and, if I wish to pay off 
the mortgage in part, it shall be impossible.”! 4 ) The word Aangudhar in a 
San - mortgage has been held to constitute a personal covenant.! 5 ) 

1578. A personal covenant need not be express but may be inferred 
from the context. Indeed, mortgages drawn up in the mofussil, usually by a 
poorly equipped penny-a-liner, seldom escape circumlocution. Apart, however,, 
from this fruitful cause of variety, the interpretation of deeds from analogy 
derived from similar documents is at least a dangerous guide. Indeed, as Jessel, 
M. B., observed : “ You have, in fact, no guide whatever ; and the result, especi- 
ally in some cases of wills, has been remarkable. There is, first document A, 
and a judge formed an opinion as to its construction. Then came document B , 
and some other judge has said that it differs very little from document A — -not 
sufficiently to alter the construction — therefore he construes it in the same way. 
Then comes document 0, and the judge then compares it with document 
and says it differs very little, and therefore he shall construe it in the same 
way. And so the construction has gone on until we find a document which is in 
totally different terms from the first, and which no human being would think of 
construing in the same manner, but which has by this process come to be con- 
strued in the same manner.”! 6 ) As an illustration of .this tendency may 
be cited, a case in which the obligor wrote : “ My paternal grandfather executed 
a deed stipulating thereby that you and your descendants would, from genera- 
tion to generation, get the sum of Bs. 2,400 a year from the charao (offerings) 
of the deity Baidvanath. Agreeably to the terms of the said deed you 
. , shall continue to get from year to year the said sum of Bs. 2,400 from 

me and my representatives,” 00 Here it might be urged that the fund, out of 
which the payment was to be made, being clearly designated, the obligee 
could not recover it personally from the obligor. But the Court found that the 
last clause controlled the recital and made the covenant a personal one. But 
in an Allahabad ease where a deed, the terms of which otherwise created a 
usufructuary mortgage, concluded with a covenant on the part of the mortgagor 


(1) Benoy Krishna v, Debendr a, 15 0. W. 310 (The term Aangudhar literally means 

;N., 722; 9 1.0. 660. “personal loan”). 

(2) Annasvami v . Narranaiyan, 1 M.H.C. (6) Aspclen v, Seddon , L. R,, 10 Ch,, 396 

R 114. (397. 398), so the same effect in Bmminsv, 

(3) Sivahami v. Savundram t I. L. R., 1 Bradford , IS Ch. D., 4=98; and In re 

Mad., 131, F.B. Tanqueray, 20 Oh, D,, 481. 

(4) Madho Prqshadv , Debi Dial, 11 A.W. (7) Girij amend ?. Bailajanund , I.L.R., 23 

3^., 168. , * Cal., 645 (665, 666). 

(5) Balabhai v, Goheraj, (1895) B, B, J., 
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to pay the mortgage-debt on demand, the Court held that the mere insertion of 
the clause unaccompanied by a hypothecation of the property was insufficient 
to create a personal liability. ( x ) But the Madras Court has, in cases dissented 
from in Allahabad, laid down the contrary J 2 ) But according to the view 
taken in Allahabad, if to the covenant had been added the words indicating 
that until payment, the mortgaged property should be liable, then there would 
have been undoubtedly a personal covenant on the part of the mortgagor upon 
which he would have been liable. ( 3 ) But it is scarcely necessary that these 
magic should conclude the covenant. For if the mortgagor say “Here is an 
usufructuary mortgage ; but I promise to pay the mortgage-money,” can it be 
said that the personal covenant is insufficient ? 

1579. A covenant to pay ha3, however, been held to be implied from 

, : the statement that the principal has been received, where no 

mp le promise. 0 ^ er mo de 0 f recovery is expressly stipulated for. If the 
mortgagor provides for the payment of interest and adds that he would deliver 
possession of the property to the mortgagor, should his interest remain unpaid 
at the end of the year, but nothing is stated as to how the principal is to be 
repaid, the transaction would be construed as a simple mortgage subject to the 
personal liability of the mortgagor. W There can be no implied promise to pay 
where there is an express promise to pay in a particular manner, and on a 
certain event happening. 

1580. Wo Promise. — It has been already observed before that a cove- 
nant that the mortgagor shall be personally liable to pay the mortgage-money 
may be presumed in a simple as well as in an English mortgage, (§§ 1214, 
1264, 1574-1576) but it cannot be presumed in a usufructuary mortgage, or a 
mortgage by conditional sale (§§ 1248, 1250). In such cases personal liability 
must be a matter for express contract. In fact, in any case, there is no room for 
implied promise when the contract is clear as to the mode and manner of 
payment. Personal covenant should not be spelt out of equivocal circum- 
stances which may or may not favour a personal liability on the part of the 
mortgagor. Where two brothers, A and B , executed a deed of mortgage to G\ 
the wife of Z), and repayable in 17 years, and on the same date D took a lease 
of the same property for a term of 28 years, in which B promised to pay the 
stipulated rent to his wife G so long as the mortgage subsisted, after which the 
rent was to be paid to the lessors. It was also provided in the mortgage-deed 
that the interest due on the mortgage-money should be paid by D, C having 
transferred her mortgage to another, and Z) having failed to pay his rent to the 
assignee, the latter sued the mortgagors A and B , for interest. But it was 
held that the two contemporaneous deeds constituted a tripartite contract, 
intended to relieve the obligors from any responsibility in respect of interest, and 
to entitle the obligee to look for liquidation of interest solely to the source 
pointed out.( 5 ) So where in a contract construed to create a charge, the obligor 
after setting out the terms of the agreement to finance his manganese business 
stated that the same shall be paid or deducted from the sale proceeds of the 
ores, the Court held to exclude an implied personal covenant.^) 

(1) Kashi Bam v. Sardar Singh, I. L R.. 

28 All,, 157 ; followed in Krishna Bhaichand 
v. Bari Janardhan, 10 Bom. L.R.,615 (617). 

(2) Ramayyav, Burma, I.L.R., 14 Mad., 

232 ; Sivakamiv . Gopala, !. L. R., 17 Mad,, 

131, F B. 

(3) Jafar Busen y* Ran jit Singh , I, L, R., 


21 AIL, 4. 

(4) Yashvant v. Vithal , I. L. R., 21 Bom.. 
267 (272). 

(5) Ghennapatnam v. Tadahumalla, I.L. 
R., 27 Mad., 86. 

(6) Anglo Indian Tradmcf Go, v. Briefly , 
(1910) 1.0* (Mad,) 302, 
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1581. Ife has already been seen that a usufructuary mortgage as such does 
not imply a personal covenant to pay (§ 1250). But such a 
tsant^in a usufcuc- covenant might be superadded to its usuai terms when the 
■tuary mortgage. transaction ceases to be a pure usufructuary mortgage^ 1 2 3 ) 
and in which case the mortgagee would be entitled to sue 
thereon under clause (a). But does the addition of such a covenant convert a 
usufructuary mortgage into a simple usufructuary mortgage, arming the mort- 
gagee with the right of sale ? In Madras such a covenant is held to have that 
effect ® but these cases have been dissented from in Allahabad ( 4 ) where it has 
been held that a mere covenant to pay apart from any intention indicated in the 
deed to charge the mortgaged property with the payment of the mortgage-debt 
cannot convert the nature of the security so as to let in the right of sale. Such 
would be the case if it gave the mortgagee liberty to recover the mortgage-money 
from the mortgagor and his other properties and that until the payment of the 
mortgage-debt “ the mortgaged property should in every way remain liable for 
damages, interest and deficiency of profits ” ( 5 ) the cumulative effect of 
which circumlocution was held to let in the right of sale.( 6 > In Madras, 
•sale of the mortgaged property is impliedly authorized in every mortgage 
in which there is a covenant to pay W but there is scarcely any room for 
implication when in a usufructuary mortgage the mortgagee specifies the mode 
of its discharge and which is inconsistent with an implied power of sale. 
In another case referred to and decided by a Full Bench in Madras, the 
usufructuary mortgagee sued for recovery of the money and for sale of the 
mortgaged property on the mortgagor’s failure to secure possession, and the 
question was whether on the strength of this section the mortgagee could enforce 
that right, but the Court held that “ the right to sue for sale is not provided for 
by the contract between the parties and is not to be found in section 68 without 
doing violence to the language of the section.” ( 8 ) But the mortgage being 
usufructuary, it was conceded in the course of argument that the mortgagee 
•could have at the same time sued for recovery of possession — a concession 
which might have been met at the Bar by a statement that the mortgagee had 
sued for sale because he could not obtain quiet possession. The Calcutta High 


Court was also in one case inclined to the same view, and in the circumstances 
mentioned in the section, held the mortgagee to be entitled to have the money 
substituted for the property. ( 9 ) But a discordant note was struck in a Bombay 
case, which, though decided without reference to the Act, considered the 
effect of this section on the rights of the mortgagee who was held entitled to 
sue for the sale of the property without waiting for the expiration of the term. ( 10 ) 


(1) Kashi Earn v. Sardar Singh, I.L.R. 
28 All., 157. 

(2) Madho Prasad v. Devi Dial , (1891) 11 
JLW.N. 16S ; Narpat v. Ram Saran , I.L.R. 
SO All., 162 ; Chintaman v. Dulari, I-L.R. 88 
AIL, 107; Prabhakat v. Davlatro, (1876) R. 
P. J. 120 ; Balabhai v. Gobraj, (1895) B,P X 
310; Parganv, Mahatam , 6 C.L.J, 143. 

(3) j BamayyaY, Guruva, I.L.R. 14 Mad., 
282: Sivakami v. Gopala, I.L.R., 17 Mad., 
131, F.R.; Kangayav . Kalimuthzi , I.L.R. 27 
Mad. 526, F.B,; Sardar Singkv. Collector, 
10 O.C. 14. 

(4) Kashi Ram v. Sardar Singh , I.L.R. 
28 AH., 157 ; to the same effect Luchmeshar 
v. Dookh Meehan , I.L.R., 24 Gal. 677. 

(5) Ghmnapatnam v. Tadakumalla, I.L, 

R„ 27 Mad, 86. 


(6) Jafar Husen v. Ranjit Singh, I.L.R., 

21 All., 4; explained in Kashi Rarav. Sardar 
Singh , I.L.R., 23 All., 157 (160); Narpet v. 
Ram Ratan , 4 A.L J.- 130 ; Narpet v. Ram 

Saran , I.L.R., 30 All., 162. 

(7) 8. 58 ib ) ; Kangaya v. Kalimuthu , I.L. 
R., 27 Mad. 526, F.B. 

(8) Arunachalam v. Ayyavayyan , I,L,R. t 
21 Mad., 476 (481), in which the Allahabad 
cases are not mentioned. To the same effect 
obiter in Samayya v. Nagalingam, I.L.R,, 15 
Mad., 174 (178) ; see also Veeranna v. Muthu* 
humane , 13 M.L.J.R., 439. 

(9) Ram Jewan v. Jagarnath , I.L.R,, 25 
Cal. t 450 (454) ; Pitamber v. Ram Sanm , 25 
W.R., 7. 

(10) Venhatrao v. Mahabaleshioar , I.L.R,* 
26 Bom., 241 (245). 
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Much could be said in favour of either view, and the question should in the 
majority of cases be one of construction. (§§ 1576-1579) But still cases must 
arise when the legal operation of a mere covenant to pay remains the sole 
question to be considered, and on which there appears to be a sharp conflict 
between the several Courts. 

1582. Kemedy on Failure of Consideration.— Though this section 
enumerates all the cases in which the mortgagee is entitled to sue the mortgagor 
for the mortgage-money, it aces not deal with cases in which the mortgagor 
would become liable where the mortgage itself is void. In such a case, there 
being no mortgage, there is no longer any relationship of mortgagor and mortgagee 
between the parties, and if, therefore, the mortgagor is then liable, it is not qua 
mortgagor but rather as a trustee that he is liable. I 1 ) For instance, where the- 
subject-matter of the mortgage is untransferable the mortgage would be void, but 
the mortgagor must then pay back to the mortgagee the money the latter had 
advanced on the security of tbat mortgage. This liability to restore the benefit 
he has received under the void mortgage, is a statutory liability which only 
arises on determination of the nature of the mortgage and it is only from that 
date, and not from the date of payment or promise, that limitation would 
commence to run against the mortgagee. I 2 ) In other words, the mortgagee 
may 'recover his advances at any time within three years from date of the 
decree declaring his mortgage void. (3) But such cases must be discriminated 
from those in which there was no contract at all, in which case there is no 
equity requiring recognition at the hands of the Court. ( 4 ) Where, for 
example, the mortgagor, being a minor, was incompetent to contract, ( 5 ) or 
where there was a contract made in excess of power or not in accordance 
with the statutory requirements, there can be no restitutions of benefit received 
under the contract, because there was no contract at all. *6) 

1583. The covenant to pay does not run with the land, so that the mere 

Does not bind ^ acti ^ 0 assignment of the equity of redemption will 

assignee. uot creafce a personal liability on the part of the assignee. (?) 

On the other hand, the mortgagor still continues liable upon 
his covenant ever aften he has parted with the equity of redemption. ( 8 ) 
But since the rights and remedies of mortgagor and mortgagee are mutual, it 
has been held that if the mortgagees enforce the covenant against the 
mortgagor, a new right to redeem will spring up in his favour, although he 
may have absolutely assigned his equity of redemption, and which he may 
exercise against the mortgagee subject to the rights of his assignee.^) And 
this right would remain unaffected, even if after the assignment of the equity 
of redemption the assignee has further charged the property either to the 
original mortgagee or to some other person. “ Such a mortgage creates 
in the new mortgagee a fresh interest in the equity of redemption, but it does 
not impose any additional burden or liability on the mortgagor.” (*6) The 
mortgagor may exonerate himself from his personal liability by making 
the assignee assume it with the concurrence of the mortgagee: in short 

(7) In re Errington [1894] , 1 Q.B., 11 (14); 
Jamna v. Bamantal. I.L.R., 34 All., 63. 

(8) Kinnaird v . Trollope , 89 Oh. D., 636. 

(9) Palmer v. Hendrie , 27 Beav,, 34*9 ; 

28 Beav., 341; Walker v. Jones, L.R., 1 P.C« 
50 (62) ; Pearce v. Morris , L.R , 5 Oh., 277 ; 
Kinnaird v. Trollope , 39 Oh. D,, 636 (643, 
644), ' , . 

(30) Kinnaird v, Trollope , 39 Oh, 636 
(645). ' -'.V. 


(1) 0/. s. 86, Trusts Act (IT of 1882). 

(2) Art. 79, Limitation Act: Bassu Kuar v. 
Dhum Singh, I.L.R , 11 AIL, 47 (56, 57), 
p.a 

(3) 16., P. 57, 

(4) Mohori Bibee v. Dharmodas , I.L.R. , 
30 Cal., 539 (548), P.C. 

(5) 16. 

(6) Badha Krishna v. Municipal Board oj 
Benares , I.L.R. , 2? All., 592. 
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by entering into a fresh covenant with him. His promise to the mort- 
gagor alone that he would redeem the mortgage, is not sufficient, and the 
mortgagee cannot enforce ifc.UJ Even apart from any promise, it is settled that 
the purchaser of an equity of redemption is liable to pay off the money 
due upon the mortgage. The grounds of the rule are stated to be that a less 
price is given for that property because it is subject to the charge, and that the 
original mortgagor, having parted with his property is less able to pay the debt 
than before J2) Here the true reason would seem to be that having purchased 
the “right to redeem” his right is necessarily coupled with his liability to 
redeem all prior incumbrances, and that if the mortgagor has to redeem 
them by virtue of his personal covenants, the assignee must in the absence of 
a contract indemnify him. (3) 

1 584 . While as a rule the payment of interest is not separately recoverable, 
Suit for onlv ^ may k 0 so recove red the covenant is distinct from 

interest. * and dependent of the claim of the moitgagee to recover 

the principal sum. Such covenants are usually inserted 
in English mortgage-deeds to enable the mortgagee to sue for overdue interest 
without calling in the principal after the date fixed for the payment of the latter.^ 1 2 3 4 5 ) 
In such mortgages, the covenant to pay interest is a separate contract from that 
made to repay the principal sum advanced. Thus the mortgagor may say : “I 
will continue to pay interest every year. In the year in which interest remains 
unpaid I will deliver the property into your possession without any objection,” 
whereupon the mortgagee may sue on the covenant and recover' his overdue 
interests as often as default is made in its payment, by sale of the property, and 
since each breach gives rise to an independent cause of action, his subsequent 
suit for recovery of the principal and interest is not barred by section 43 of 
the Code. ( 6 ) But if the breach of covenant to pay interest has been otherwise 
provided for, as where, on default of payment of interest on the due date, interest 
is agreed to be chargeable on the arrear and at an enhanced rate, the mortgagee 
cannot maintain a separate suit for the recovery of interest inasmuch as the 
deed having itself provided the remedy for a breach, no other relief can be 
regarded as consonant with the intention of the parties. (7) 

1585 . Where the condition is that, upon the security being exhausted, 

the mortgagor would be personally liable, the mortgagee is 
personal recovery^ ati liberfc y fco Stek the alternative relief, in the same suit. (8) 

But in such a case, the limitation being six years, from the 
date on which the mortgage-money became due, it will be a question whether 
the personal remedy is within time to be enforceable. It has been distinctly 
pointed out in the Calcutta case that Article 132 only applies to cases where the 
claim is to realize money from the sale of the property. The decision of the 


(1) Shiddheskvar v. Ramchandfdrav, I.L. (6) Ib d. 

B.. 6 Bom., 463. (7) Kannu v. Natesa , 14 Mad,, 

(2 ) T weddell v* Tweddell 2 Bro. C.C. 101 477 (478). 

(152); Woods v. Hunting ford . 8 Yes. 128; (8) Miller v* Runganatk , T.L.R., 12 Cal., 

Waring v. Wards 7 v es. 332; Wolmershansen 389. 

v. Guliik, [1893] 2 Ch. 514; Mills v, United (9) Tb p. 396 ; S&'hayyav. Anamma, I.L. 

Counties Bank, [1912] 1 Ch. 231. R., 10 M-ul, 100; Rathnasami v. Subramanya f 

(3) Mills v United Counties Bank, [1912] I.L.R., 11 Mad , 56 ; in Btdakhi v. Tuka~ 

1 Ch. 23 1 (242.243]; Ram Bar aiv* Sh odeni, rambhat.lXx R., 14 Bom., 377, three years 

16 C.W. N. 1040 ; 16 l.C. 73. were field to be the limitation but the fact 

(4) Yashvant v, Vithal, I.L.B., 21 Bom,, that the bond sued upon was registered was 

26 (27). probably overlooked. 5 

: (5): Ibid , . ", 


a, tp — 131 
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Privy Council W to the same effect may now be taken to have finally settled 
the question, and the rulings to the contrary must, therefore, be considered as 
overruled. Where tbe mortgagee failed to enforce his mortgage on the ground 
that the mortgagor, a Mahomedan female, had not understood that she was in- 
cumbering her property to secure her husband’s debt, or that the debt incurred 
by her husband was applied for her benefit, and the mortgagee thereupon in- 
stituted another suit which was opposed on the ground of limitation, the Court 
held that the decree of the Court bolding that there was no binding contract 
©nforceablejm law brought about a new state of things and imposed a new obliga- 
tion on the debtor, who could no longer allege that he was absolved by the 
creditors being entitled to the land instead of the money, and that she became 
bound to pay that which she had retained in payment of her land, the date of 
the decree giving the date of the failure of an existing consideration within the 
meaning of Article 97 of the Indian Limitation Acfc.^1 

1586, Wrongful Act or Default of the Mortgagor.— Another 

ease for personal liability arises, where the mortgagee’s 
Clause [(b), security is either lost or impaired on account of the wrongful 
act or default of the mortgagor. Where, however, it is lost or impaired, but not 
by his wrongful act, the mortgagee is still entitled, according to the last 
paragraph, to demand from him a substituted security. But in this case, the 
mortgagee must not be in pati delicto . 

Tbis is, however, a matter for consideration elsewhere. So far as* regards 
the right of the mortgagee to sue his mortgagor in consequence of the depriva- 
tion of his security due to the “ wrongful act or default of the mortgagor,” the 
Act provides for cases in which his action would necessarily fall within the con- 
templation of this clause. His failure, for instance, to make good his implied 
covenants, enumerated in section 65, may let in such a right. Such default 
would arise when the mortgagor fails to disclose the existence of a prior in- 
cumbrance. ®) If, for example, the mortgagor suppressed from his usufruc- 
tuary mortgagee the fact that there was outstanding against the mortgaged 
property a decree for sale on a prior mortgage, and which being put in execution 
was purchased by the mortgagee himself, the latter was held entitled to sue for 
the mortgage-money on the basis of this clause, it being immaterial that he 
had himself purchased the property. His right to sue him accrued as soon as 
the mortgagor failed to secure him quiet possession, and the fact that he was 
able to retain it by advancing more money could not improve the mortgagor’s 
position. ( 4 ) So, again, where the owner after mortgaging it under an un- 
registered deed, sells it for valuable consideration bv registered deed to one who 
has no notice of the mortgage, the mortgagee cannot but be held to be deprived 
of his security by the wrongful act of the mortgagor so as to confer on the 
former the remedy provided by this section. 

1587. If the mortgagor suppresses from his creditor the fact that the 
property given to him is subject to a previous incumbrance, the mortgagee may, 
without waiting for the expiry of the stipulated period, sue him for the 

(1) Ramdin v. Kalka, I.L.R., 7 All,, 502, 251. 

p,G, (4) Ahmadullah v. Salat Baksh , 

(2) Jmnna Das v. Najmunissa, I.L.R., 28 27 AH., 488. 

All,, 46$; Bassu Knar v. Dhum Singh , I. (5) Appasami v. Yirappa, I.L.R., 29 Mad., 
LJR., 11 A1L, ; 47, P. G,, in which the 362 ; Sukhdas v. Sheodev, <1901) A. W, 
principle is stated ; c/, ss. 65, 70, Indian N. 52. (Case of twe successive usufructuary 
■Contract Act (IX of 1872), mortgages— first mortgagee held entitled to 

(3) Bholanath v, Karla Mohan, 7 X.C., sue for mortgage-money). 
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recovery of his money. 0) Similarly, where the mortgagor, an occupancy-holder, 
well knowing that; he was holding an untransferable estate, mortgaged it, the 
mortgagee was held entitled to sue for the mortgage- money. ! 2 ) A sale or 
surrender of the mortgaged holding to the landlord under circumstances 
ordinarily entailing extinguishment of all incumbrances, would not extinguish 
the mortgagee’s lien, if the transfer was collusive or mad© to defraud him of 
his right, and in which case the mortgagee may enforce his lien against the land 
in the hands of the landlord.! 3 ) So, it has been held in Allahabad that an occu- 
pancy-tenant cannot relinquish his holding to the prejudice of the usufructuary 
mortgagee whom he had put in possession.! 4 ) If the mortgagor fails to reconvey 
the property in his possession, according to the covenant in favour of the 
mortgagee, the latter is entitled to a money-decree.! 5 ) And since it is the duty 
•of the mortgagor to protect his creditor’s security, where a stranger attaches 
it in execution of a decree against the mortgagor, and the latter unsuccessfully 
objects, but does not, as he might have done, sue him to establish his right 
to the property,! 0 ) he has been held personally liable to the mortgagee. ( 7 ) And 
so, where the mortgagor mortgaged ten fields to secure payment of a certain 
debt, after fifteen years, and it subsequently turned out that he had no title to 
«ix of the fields, which belonged to some one else, the mortgagee was held entitled 
to bring to sale the remaining four mortgaged fields, notwithstanding that the 
term had not expired.! 8 ) This view was taken in a case which arose before 
the Act was extended to the Bombay Presidency. Indeed, this view is in accord 
with the English practice,! 9 ) where it is pointed out that the failure to pay even 
interest would, in a mortgage prepared in the most ordinary form, release the 
mortgagee from the necessity of waiting for the expiry of the term before exer- 
cising his powers which he possesses as mortgagee. There can be no doubt that 
a failure on the part of the mortgagor to carry out the terms of the contract 
opens up to the mortgagee his remedy, the nature of which has already been 
discussed before (§ 1565). A mortgagor who, after he has granted a usufructuary 
mortgage of his property, creates another incumbrance of the same description, 
in consequence of which the second mortgagee ejects his predecessor in posses- 
sion, the latter has his remedy by a suit under this section. (*0) Again, if he 
fails to pay Government revenue in respect of a portion not mortgaged, and, in 
consequence, the mortgaged property is sold along with the rest for arrears, the 
mortgagee can recover his claim against she mortgagor, obtaining at the same 
time lien over the surplus, if any, from the sale.! 11 ) But before he recovers this 
money, he must, if in possession, shew that the usufruct of the property, while 



(1) Radha Churn Saha v. Parbuttee Churn 1908). 


Butt, 25 W. R., 51 ; Syud Sayet Ali v. Syud (7) Gopalsami v. Amnachella, I.L.R., 15 
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Nath v. Hara Mohan, (1910) 71.0. (Cal), 251; Chimder v.Soobul Chunder , (1857) S. D. A. 

Ahmadullah v, Salar Baksh , (1905) 2 A.L.J. p. 1195 ; Bhugwan Acharjee v. Govind Sahoo 

R„ 241(243). ....... I.L.R., 9 Cal., 284. 

(2) Ganesh Smgh v, Sujhari Kuar , I.L. (8) Venkatrao v. Mahabaleshwar, I.L.R., 

R- 10 All., 47. 26 Bom., 241. * 

(3) Bamsarandass v- Rampergash, I.L.R., (9) Seaton v. Twyfnrd, L.R, ll Eq , 591, 

32 Oal., 283. / .(10) Sukhdeo v. Sheodial , (1901) A.W.N.* 

(4) Badri v, Sheodhian, I.L.R,, 18 All,, 52 ; distinguishing Gopalsamiv. Arunachella t 

35&;Rannuv.Rafiuddin, I.L.R,, 27 All., 82. I.L.B., 15 Mad., 304 ; Jhabbu Ram 

(5) Hiralal v. Ghasitu, I.L.R. ,16 All., 318, Girdhan S t ingh t I.L.R,, 6 All. , 298; Linga 

F. B.; Saravanna v, Chinnammal, I.L.R., Beddi v. Sama Bau , I.L.R.. 17 Mad,, 469. 

15 Mad., 65. ‘ (li) Ss, 72 (6), 73, Jhabbu Bam v. Girdhari 

(6) S. 283, Code of Civil Procedure (Act SingK I;.L.R., 6 All., 298 ; Sawaba Khanda- 

XIV of 1882 ; now O. XXI, r, 62 of Act V of pa v. Abaji Jotirav, I.L.R,, 11 Bom,, 475, 



1044 


TRA&fcE'ER OF PROPERTY. 


[s. 68. 


he held the mortgage, bas not satisfied his debt. 00 Bat since in a usufructuary 
mortgage where the mortgagee is put in possession of the property, the 
mortgagor does not necessarily covenant against its sale, it follows that if he 
sells his equity of redemption, and the mortgagee is deprived of possession of a 
part of the property in consequence, he cannot sue for the mortgage-money 
And so, in a case, where the mortgaged premises were attached, in execution of 
a decree obtained by a third party against the mortgagor, and the mortgagee, 
preferred a claim which was erroneously rejected, the premises were sold, and 
be was dispossessed, it was held, on a suit by him against the mortgagor for a 
personal decree, that, since the latter had nothing to do with the erroneous 
order which the mortgagee, did' nothing to have it set aside, he could not 
maintain the suit.( 3 ) 

1588. If a suit is brought for money under this section, it is the duty of the 
mortgagee to specifically plead the circumstances entitling 
Plea must be bim to obtain a personal decree against the defendant. If 
raised * he omits to plead, the Court will not, of its own accord, take 

notice of it. And if, according to his own showing, he is not legally entitled to 
the remedy claimed by him, the Court will reject his plaint, or dismiss his suit, 
even though the defendant may not have taken an objection to that effect.! 4 ) 

It is immaterial under this clause that the deprivation does not effect any 
perceptible change in the value of the security. The section would be inequit- 
able if it is construed too literally, but there is apparently no reason why it 
should not be so construed, although, no doubt, there may be cases in which 
the loss occasioned is so insignificant as scarcely to call for the intervention of 
the Court under this section. The rule then to apply would be De minimis non 
curat lex.'® 

It is noticeable that while the next clause visits the mortgagor with 
the consequences of the acts of “ any other person,’* this 
clause limits his , liability to his own “wrongful act or 
default.” Again, this clause only comes in if the mortgagee 
is deprived of the whole or a part of his security, whereas the next clause protects 
him "if he is only deprived of his right to present enjoyment of the property.. 
The difference between the working of the two clauses may be thus illustrated : 
If after the creation of a usufructuary mortgage, the mortgagor creates another 
mortgage of the same character, and the subsequent mortgagee dispossesses the 
prior mortgagee, the prior mortgagee has bis remedy under clause (c) for 
disturbance of possession. If, on the other hand, owing to covenants in the 
prior mortgage of which he had no notice, the subsequent mortgagee fails to 
obtain possession, his remedy .would lie under clause (6). (6 ) Clause (b) would 
then appear to refer to /title; while clause (c) only protects the mortgagee’s 
possession. Again, since no mortgagee can take advantage of his own wrong, 
the rule must be understood to be subject to the broad equity that the mortgagee' 


Limits 

rule. 


1589. 

of 


the 


(X) Hurdeo Narain Singh v. Fuzla ELossem , 
1W E m 270; Ram Din v. Kalka Prosad, 
7 AIL, 502. ' ' . 1 , 

, (2) hnllubhai v. Narain, I.L R., 6 Bom.,' 
9; Khanji v. Rama , J.L.R., 10 Bom., 
519; Goktil v- Shrimal, 6 Bom. L.R , 288 ; 
Davani v, Ratna Gketti, I L.R., 6 Mad., 417* 
(3) Gopalasami v, Arunachdla , I L.R., 
15 Mad., 304. 

-(4) JKabbu Ramv. Girdhari -Singh, I L., 
B», 6 Ail., 298; EoobchandVi Mun&har Lal> 


(1853) S.D.A., NW. P., 272; Bhnwanee v . 
Risheshar, (1853) S.D. A.N. W.P., 591. 

(5; Oo. Elia.. 353 “ Law does Dot care for 
(disregards) trifles. ” “The Courtis not bound 
to a strictness at once harsh and pedantic in 
the application of statutes. The law permits - 
the qualification implied in the ancient maxim 
— Da minimis non curat lex” Per Sir W» 
Scott in The Reward, 2 Dods. Adm. R., 269. 

(6) Radha Churn v. Parbutiy , 25 W« R.» 
51 , 
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must not have contributed to the deprivation of his security. W So, wherein a 
usufructuary mortgage, the mortgagee bound himself to repay the money, but 
there were reciprocal promises, and the mortgagee, by his owa default, precluded 
himself from fulfilling his part of the contract for restoration of the property 
on satisfaction of the debt, he could not compel the mortgagor to fulfil his 
promise of payment. 

1590. The right of personal recovery conferred by this and the next 
Right when en- c * ause ex ^ s independently- of, and is not t^ken away 
forceable. *>y, any covenant to repay in the mortgage-deed. (3) The 

mortgagee may, therefore, proceed to enforce his remedy 
without waiting for the time fixed for repayment. Indeed, were it otherwise, 
the mortgagee might have to wait till his remedy ceases to be effective. The 
mortgagors default has then the effect of accelerating the cause of action upon 
which the mortgagee may sue both on the mortgage as well as for a personal 
recovery. 


1591. Disturbance of Possession.— The third clause contemplates a 

Clause (cj CaSe w ^ ere ^0 m c>rcgagee, as, such, being entitled to possession, 
as in a usufructuary mortgage, the mortgagor fails to deliver it 
to him, or, after delivery of possession ejects him, or he is ejected by a stranger. 
This clause is wide enough to include every instance of faiiure, whether due to 
fraud W or misfortune of a mortgagor to secure the mortgagee in undisturbed 
possession, at any time during the period for which be is entitled to remain in 
possession. The subsequent dispossession of the mortgagee after possession 
ha3 been once delivered to him, is a failure on the part of the mortgagor to 
secure him in undisturbed possession,! 1 2 3 4 5 * ! In this view the “ any other person ” 
of the clause must not only refer to the person claiming by a title paramount to 
the mortgagor, but also persons who may be arrant trespassers. In such case it 
is his duty to apprise the mortgagor of the trespass, and it is then for the latter 
to eject the trespasser. He is, however, not disqualified from dealing with tres- 
passer himselr, but this is his right and not his duty. (**) If be surrenders 
possession without protest or after protest which is unavailing because it has not 
been made in the right way or persisted in appeal, the mortgagor cannot 
take advantage of it and refuse to assure him quiet possession or pay him adequate 
compensation for disturbance.! 8 ) The mortgagor is bound to secure to him full, 
complete and peaceable possession over the mortgaged property, and, if ha either 
by himself or through another disturbs his enjoyment, the mortgagee may avail 
himself of the statutory protection here afforded, and proceed to recover bis 
money, with interest, (9) from him or his other estate, 0 8 ) or be may at his option 
sue him also for recovery of possession of the property. 00- He is entitled to his 

(1 ) Sidhee Nhzot Ally Ojrodhyaram, 1 0 (6) Of. s . 108 (n) post. 

M.I.A., 540 (559); Jamnadasv . Baimuli , (7),. 8. 7*2 ( c) lost. 

(1R79) B P. I.. 487; Sambhuv. Babaji , <1889) (8) Gaya Peishadv, Ganga Bishun, 81,, 0, 

B P.J., 160 ; Kalaip'i v. Shivaya, I. L. R., (All.) 838. 

20 Bom , 492 (494); Ghitkali v. Mathura Lai , (9) Qdit Purkash v. Martindell , 4 M. I. A, 

3 C.L.J., 220. . 444 ; Talik Singh v. Jalal Singh , II 0. L.X. 

(2) Qhilkali v. Mathura Lai, 3 O. L. J., 136. 

£20. . (jO) See per Knox, J,, in Himlal v. 

(3 ) Appasamiv. Virappa , 29 Mad., Ghamtu , I.L.R., 16 All., 318 (322>, F.B. 

362. m.Linga Reddi v. Shama Rao, IL E., 

(4) Ahmadullahv. Salar Buksk, I. L. R„ 27 , 17 Mad., 469; followed in Lhakun Chowdhury 

All.. 488, v. Manrup, 16 I. 0. (Cal.i 735 ; dus^emoodeen 

(5) B iralal v, Ghastia, I. L. R., 16 All., v. Hum Sunduree, 19 W. R., 274; l&han 

318 (323) ; Pargan v. Mahatam, 6.0, L. J., Chandra v. Sujan, 7 B.L.R., 14. 
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11 Bom., 475. 
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(5) C/. Merwanji v, Sirdar AU, I.L. 

R. , 28 Bom., 510 (512, 513). 

(6) Merwanji v. Syed Sirdar AH, T.D.R., 2$ 
Bom., 510 (512, 531) ; Newby v. Sharpie, 8 
Oh. D., 32(48). 

(7) Amatool Syed Ahmad AU , (1852) S.D. 
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R., 21 

Mad., 242 (243). 

(2) Sankara y. Jagat Narain , 2 0,0. 24. 

(3) Edun Bibee v, Qolam Alee, (1845) S. D« 
A., 588 ; Derbmoee v. Dtbnarain, (1851) S.D. 
A., 750; Amatool Hossain v. Ahmud Alee , 
(1852). S D. A., 193; Anundmaye v. Jagoo* 
moni , (1853) 8. D. A., 59 ; ikfadAoo v. Doorga, 
,-.(1853) S. D. A., 286 ; iVera NaZft v, i&ztee 
Krihhun, (1856) S.D. A. , 849; Ablak y, Nar- 
ain, (1858) S. D. A., 306 ; Solano v. Roop 
Cooar, (1859) S.D. A., 58; Dooallubh v. Burro 
Kishm, (1S59) S. D. A. 322 ; Mahomed v. 

:TKakurdyal y 1 W.R., 365; Mahomed v. Obhoy 
Bardin, 4 W. R. 70 ; Bishen Dyal v, 

Narain , 24 W. R., 17 ; Gholam AU y. 
Ra7zt6 4Zw» f (1848-46) N.W.P.S.D.A., 139 ; 
Jankeev. Sambhuv Singh, ib 150 ; R 0 Z Raw 
Bam SaTzae, (184?) N.W.P. r S.D. A., 199 ; 
Purkash v. Martindell , (1849) N.W.P., 
S.D.A., 54 ; O.A., 4 M.I.A., 444 ; Soudagar 
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mortgage-money, notwithstanding any covenant,^) and to possession by force 
of iU 2 > 

1592. The right of the mortgagee to possession must arise under the mort- 
gage. If he has subsequently come in for possession under some other title, the 
clause can afford him no protection. But if he is entitled to possession in his 
right as mortgagee, the duty of the mortgagor is two-fold. He must in the first- 
place deliver possession, and in the second place secure its continuance with 
the mortgagee. The liability of the mortgagor in this respect is one which 
arises from the very nature of such a mortgage, for the mortgagor in such cases 
says to the mortgagee, ** you give the money and I possession. If you lose it, 
I shall answer for it.” And in this resnecfc the rule here enunciated follows 
a long course of decisions on the points The initial duty of the mortgagor 
to deliver possession may be waived by the mortgagee. te) But apart from any 
disability created by the mortgagee on account of his own conduct, he has a 
right to retain possession for the stipulated term, and the mortgagor is under an 
obligation to protect it. 

1593. The covenant for quiet enjoyment only extends to enjoyment of 

the property by the tenant so long as it is lawful for him to 

tricted^to* lawful so en ^ oy ^ eann °k ke a contract for the mortgagee’s 
possession. enjoyment of the property contrary to law. Hence, if the 

occupation of the mortgagee is suddenly disturbed by a 
Plague Officer acting under authority, he cannot hold the mortgagor liable for 
a breach of the covenant. ( 5 ) Indeed, such an agreement, even if stated in 
express terms, would clearly be void. It would be equally void if the intention 
could be implied. The principle here enunciated would equally apply 
whether the transfer is by way of mortgage or is a demise. So, where in a 
mortgage by way of lease the condition was that the lease should subsist 
until the money was repaid, and previous to repayment the mortgagor ejected 
the mortgagee, it was held that the latter was not bound to sue for possession, 
but may recover back the money; since the mortgagor, having committed a 
breach of contract, could not enforce fulfilment from the mortgagee of what 
was to be performed on his part. W The failure of the mortgagee to obtain 
possession if attributable to the mortgagor’s conduct is sufficient to let 
in his right to sue back for his money. So where a mortgagor at the time 
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of making a usufructuary mortgage fraudulently concealed from the mort- 
gagee the existence of a decree for sale of the mortgaged property, the 
mortgagee was held entitled to sue the mortgagor for the mortgage- money 
notwithstanding that, at the sale held in execution of the sale decree, he had 
himself purchased the mortgaged property. In such a case, as Burkitt, J.* 
remarked, the security the mortgagor gave to the plaintiff was absolutely 
illusory, and one of which he might have been deprived at any moment unless 
he chose to advance ore money.” I 1 2 3 * ) So where the mortgagor prevented the 
mortgagee from getting possession, and evaded having his name registered in 
the Collector's books, the mortgagee was held to be justified in suing for 
money instead of for possession. (2) But where the dispossession is due to 
the conduct of a third party, the mortgagee cannot sue the mortgagor for 
recovery of the mortgage-money, for he has his remedy in a suit for 
dispossession against the stranger. Even the fact that the* stranger rested 
his claim on an assignment from the mortgagor will not render the latter 
personally liable, for he bad a perfect right to assign his equity of redemption 
(§ 1267). 

The mortgagee s right to relief may sometimes depend upon the nature of 
possession assured to him. If he had mortgaged to him a share in an 
undivided village, the mortgagee could not hope to obtain physical possession, 
although the covenant be that possession of such shars should be delivered to 
the mortgagee. Such possession, however, would be by the enjoyment of profits 
beyond which the mortgagee cannot claim. W But even where the mortgagor 
had to take no active part in placing his mortgagee in possession of the 
property, he must not use machinations to prevent the mortgagee obtaining 
it.! 5 ) The mortgagee would seem to have the same remedy if he is ejected 
from only a part of the land. ( 6 ) 

1594. The clause would appear to have no application to an anomalous 
Limits of the P ort g a g e as where the mortgagee has the right to remain 
rale. in possession for a stipulated period, in which case all that 

he can sue for is damages for the breach of contract by the 
mortgagor in not delivering possession. (?) Again, the mortgagee cannot sue 
to recover his money, if only there is deficiency in the assets. ( 8 ) 

The mortgagee may be precluded by his acquiescence in his dispossession 
from availing himself of this section. Thus, where in a mortgage of twelve 
villages it was stipulated (a) that the mortgagor shall pay interest at two per 
cent, until the delivery of possession of the aforesaid villages, and ( b ) that 
the mortgagee shall remain in their possession until satisfaction of the last 
pie of the principal and interest, and the possession was granted to the 
mortgagee, but owing to the grants and settlements made by Government- 
in favour of other persons, the mortgagee lost possession of six of those villages, 
and of another village in course of a few years, but he took no action to recover 


(1) Ahmadullah v. Salar Baksh. (1905) 2 
A.LJ.R., 2 a (243). 

(2) Seetu Sah v. Net Singh , (1853) N.W.P. 
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(3) Jhabbu Bam v. Girdhari, I.E.R., 6 
AIL, 300 (302) ; Gokul v. Shrimal , 6 Bom. 
L.R., 288. 

. U) Khushalivn Malcundi , (1882) A.W.N, 
99. 

(5) Linga Beddi v. Sama Bau , I.L.R,, 17 


Mad., 469(471). 

(6) Nash v. Palmer , 5M.& S., 374 (379, 
380) ; Fowler v. Welsh, 1 B. & G. 29; Platt on 
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bodied in s. 7 (c) of the Conveyancing Act.. 

(7) Chaplain v. Southgate , I.L.R., 10 Mad. 

384 ; Huntv. Allen , Winch., 25. ) 

(8) Gopalasami v, Arunachella , X.Xi.R., 15 

Mad., 304 ; NaTcchedi v. Bamchariier y I,Ii» 
R., 19 All,, 191. ■: 





1595, Disturbance by “any other Person.”— The question whether 
the mortgagee is entitled to relief for disturbance by any other person with or 
Without title is one which invites comment. As the clause is worded, it would 
seem to make no difference whether the disturbance is caused by a person with 
a lawful title, or by one who is a mere trespasser. But the policy of holding the 
mortgagor liable for the act of a trespasser is not obvious. In England where 
such covenants are usually inserted in mortgage-deeds, they are understood to 
have but a limited operation. “ The rule has been correctly stated at the bar,” 
observed Lord Ellenborough, “that, where a man covenants to indemnify against 
all persons, this is but a covenant to indemnify against lawful title ; and the 
reason is because as it regards such acts as may arise from rightful claim, a man 
mav well be supposed to covenant against all the world ; but it would be an 
extravagant extension of such a covenant if it were good against all the acts, which 
the folly or malice of strangers might suggest, and, therefore, the law has properly 
restrained it, within its reasonable import, that is, to lawful title. It is, however, 
different where the individual is named, for then the covenantor is presumed to 
know the person against whose acts he is content to covenant, and may, therefore, 
be reasonably expected to stipulate against any disturbance from him, whether by 
lawful title or otherwise.”* 2 ) Of course, the covenant may by express words be 
extended to persons claimingor pretending to claim any right, in which case it 
would be so construed. ® Following the English rule of construction, this clause 
has been construed in the limited sense as relating only to persons with a lawful 
title, it being held that the disturbance of the mortgagee’s possession by a 
trespasser does not confer on the mortgagee a right to sue for relief under the 
section.* 4 ) In this view a usufructuary mortgagee has no personal remedy 
against the mortgagor if he is ejected by a stranger without any title, and his 
only course would then seem to be to maintain a suit against the trespasser, or 
against the mortgagor if he elects to proceed against him on the covenant 
for title.* 5 ) In the former case, he is entitled to and the costs of the suit to 
the principal sum advanced; (°) in the latter case his suit may take a precarious 
turn, if the mortgagor makes good his title. As it is, the clause is inaptly 
worded, for if it was intended to hold the mortgagor liable only against the 
laioful disturbance of any other person, the omission of the qualifying word, 
to be found in the corresponding clause of the English Statute, is a serious 
defect, in the absence of which qualified construction is not strictly warranted 
by the unqualified language of a Statute. CO If, however, the interpretation 
placed upon it by the Courts is correct, the mortgagee, if dispossessed by a 
trespasser, will, it is apprehended, have no other remedy than a claim for 
compensation on the covenant for title,® or on the mortgagor’s failure to 
"defend his title. (°> A similar restriction would seem to be justifiable in 
interpreting a similar phrase “ without interruption” used with reference to 
the covenants by the lessor.* 10 ) 

„ (X) S. 65 (a), <6). (8) Visvali^ga v. Palaniappa , I. L* R., 21 

(2) 8. 72 fc). Mad., 1 (8) ; Goya Pershad v. Qanga Bhhun, 

(3‘ S^e Norendra Nath v. Kamtil Ba&ini , (1910) T.C. (All.) £38, 

IX.R , 23 Gal., 563 (572), P.G. (9) Sheo Shun her v. Baghee, (1861) N. W, 

. (4) S 65 (a). P.. S.D.A-. 412 

(5) S. 108(6). (1CP Partab Bahadur v. Gajadhar, T. L. R., 

i, (6) S. 108 (c). 24 All,. 5*21 (531, 532), P. G. ; Khuda Bah&h 

(7) Of. VisvaUnga v. Palaniappa, I. L. R., v. Alimunmssa, I. L. R , 27 All., 313 ; 
2 Mad., 1 (3). Ganga v. Bachman, I. Ii. B., 8 All., 194. 
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1596. Where, however, a mortgagee having obtained possession of all 
except a small portion of the mortgaged property, instituted a suit for mortgage- 
money, on the ground that he had not been put in possession of all the property 
mortgaged, it was held that, as he had agreed to accept the contract, though he 
did not get possession of the whole property, he could not at one and the same 
time avail himself of the benefit of the contract and of the remedy provided for 
its breach) 1 2 3 ) So if the mortgagee, while aware that the property is likely to 
pass out of hands, takes the precarious security at his own risk, he has received 
what he bargained for, and cannot complain.® In one ease, the mortgagor 
had mortgaged a certain property to A and then contracted to sell it to B who 
sued both the mortgagor and A for specific performance and obtained a decree, 
which, however, erroneously directed payment of the price to the mortgagor 
instead of directing its payment, as it should have done, to A, The defect was 
not remedied and the money was paid, as directed, whereupon A sued both the 
mortgagor and G for his money, and it was held that he was entitled to a mort- 
gage-decree against both the mortgagor, and the property in the hands of J3.(3) 


r 


1597. Although the mortgagee may be deprived of a substantial portion 
of his security, still if be had acquiesced in his diminished security for a consider- 
able period, say, thirty years, be could not thereafter claim interest in lieu of 
the rents and profits of the property of which be was dispossessed) 4 ) So where 
at the time of the mortgage one of the mortgaged villages was the subject of a suit 
for pre-emption, which being successful, the village passed out of the hands of the 
mortgagor, but the mortgagee made no effort to obtain any equivalent from the 
mortgagor, bub remained in possession of the rest of the mortgaged property for 
some years, apparently satisfied with the security, till the mortgagor sued him 
for redemption. It was held that inasmuch as the mortgagee had for nine 
years since his dispossession taken no steps to obtain a substitute, or com- 
pensation for the lost village, be must be deemed to have acquiesced in its 
diminution) 5 ! Where, by the mortgage-deed, the mortgagee is, on the 
mortgagor’s failure to pay interest on a certain date, entitled to possession, and 
the mortgagor pays neither interest nor delivers possession, the mortgagee is 
entitled to sue for his money) 6 ) If the mortgagee, owing to the mortgagor’s 
failure to deliver possession, is not able to realize his interest from the usufruct, 
and institutes a suit for rent, he may bring another suit for the recovery of 
principal together with the residue of interest, up to the date of its institution) 7 ) 
There is nothing in this clause to limit it to case3 in which the mortgagor fails 
to secure undisturbed possession, to the mortgagee in the first instance J 8 ) The 
contrary was laid down in an Allahabad case, but in which the decision mainly 
turned upon the construction of the word dakhalahi used in the mortgage, and 
which was held to exclude a covenant for continuance of possession) 9 ) The 
clause, as it is worded, is wide enough to include every instance of failure by a 
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529 ; Dhagudo Bamchandra v. Balknshna , 
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(5) Khuda Baksh v. Alimunnissdi I.L, R., 
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(7) Govinda v. Mana, I. L, R., 14 Mad,, 
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335 (338). 
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318 P.B. But see contra per Mabmud, J., 
iu Jhabbu Ram v. Girdhari , I. L. R., 6 AIL, 
298 <301). 

(9) Per Mabmud, J., id Jhabbu Ramv* 
Girdhari , I.L.R., 6 AIL, 298 (300, 301). 
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mortgagor to secure a mortgagee in undisturbed possession at any time during 
the period for which the mortgagee was entitled to remain in possession. Hence, 
where the mortgagee gave the property mortgaged to him on a lease to the 
mortgagor for a term, with a covenant that he might renew it on compliance 
with certain conditions, and the latter, on expiry of the lease, did not fulfil the 
conditions, and refused to give up possession, it was held that the continuance 
of the mortgagor in possession, without right and against the consent of the 
mortgagee, entitled the latter to recover his mortgage-money 

1598. Where a mortgage with possession for a term of 15 years 
contained a stipulation that should there arise any cause which might be con- 
sidered likely to affect the total or partial loss of the principal mortgage-money 
and interest, the mortgagee shall have power to realize the entire mortgage- 
money, it was held that the section did not empower the mortgagee to sue 
for the mortgage-money from mere caprice or unreasonable apprehension of 
loss to call in his debt, but as only giving him this right, if anything should 
arise which in view of reasonably minded men might cause any such loss. 
Such apprehension would, for instance, be reasonable, if the mortgagee discovers 
the existence of a prior mortgage ^ Again, the usufructuary mortgagee may 
recover the mortgage-money by sale of the property, if it was under the terms 
of the mortgage recoverable “from the mortgaged property.” 13 / But such a 
deed is in the nature of a simple mortgage usufructuary (§ 1252). 

1599. Provision for Alternative Security.— The last clause 

provides for cases where the property is destroyed by causes 

Last clause. not w jfchiu the control of either party. In such a case, the 
owner of the property being the mortgagor, he must bear the consequence of its 
destruction of depreciation, and must make good to the mortgagee for his lost or 
impaired security. If he fails to do so within a reasonable time, the mortgagee 
has a right to sue him for his mortgage-money. But before he can sue for recovery 
of the mortgage-money, it is in the first place essential that he should give 
the mortgagor an option of furnishing him with another security, the sufficiency 
of which would be judged by the standard prescribed in section 66. The mort- 
gagee must give his mortgagor a reasonable time, that is, such time, as, having 
regard to the extent and nature of the security to be substituted, would be consi- 
dered sufficient for the purpose by a man of ordinary prudence. It may be 
assumed that a mortgagee who, taking advantage of the mortgagor’s misfortune 
rushes for his money, would have himself to thank, if his suit is dismissed for 
non-compliance with the preliminary conditions. Where the destruction of the 
security is attributed to the wrongful act or default of the mortgagor, the suit 
would lie under clause (b) rendering the procedure of the last clause unnecessary. 
On the other band, if the destruction of the property was due to the wrongful 
act or default of the mortgagee himself, he has then no right to sue : ex turpi 
1 non oritor actioM ) but he may on the contrary be still subject to be redeemed. 
Thus a mortgagee in possession, who, in collusion with the Government, suffered 
the forfeiture of the property for non-payment of rent and thereby secured 
another land in exchange, was held still liable to be redeemed out of the 
property which he had acquired by exchange (W since the property, whatever 

(1) Per Ranerji, 3T. t in Sira Lai v. Ghasitu t 4 ; explained in Kashi Ram v. Sardar Singh , 

16 All., 318, (323, 324), F. B. I.L.R., 28 All., 157 (160), 

(2) Bhawamv , Sheodhal, I. L. R,, 26 All., (4) “ No cause of action can arise out of a 

479(482). wrong.” 

(3) Narpat v. Earn Batan, 5 A.L.J. 130; (5) Babajiv, Magniram, I.L.R., 21 Bom,, 

Jafar Husen v. Ranjit Singh t LL.R. 21 AIL, 396 (399), 
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be its form, whether money or land, would be impressed with the trusts and 
obligations of the original property which it represents. W Indeed, it has been 
held in Bombay that the general rule that a Government sale for arrears of 
revenue gives a title against all the world, is subject to the exception where the 
sale is the result of the default of the mortgagee, and which does not pass the 
property freed from its liability to redemption by the mortgagor.* 2 ) Similarly, it 
has been held that the sale of mortgaged premises under the Land Acquisition 
Act, is not a destruction of the security within the meaning of the clause, and 
does not enable the mortgagee to sue his mortgagor personally. But, in 
such a case, it is conceived, the mortgagee will be entitled to hold the purchase- 
money as bis substituted security, for, according to the Privy Council the 
purchase-money is the new form which bis original security has taken, and be 
is, therefore, entitled to retain it. (4) But one co-mortgagee cannot on that 


account sue another co-mortgagee for the refund of money erroneously paid 
over to him by the Collector. < 5 ) 

1600. The operation of this clause is limited to cases of natural or 
accidental destruction of the property. Sometimes the deed itself provides for 
such a contingency, and whenever its is so, its conditions would be necessarily 
enforced. (*>) But in the absence of covenant the clause affords statutory pro- 
tection to mortgagees bringing their case within its purview. Thus, where a 
usufructuary mortgagee was deprived of his possession by diluvion W or 
accidental fire, (8) he was held entitled to call for his money. But if on mort- 
gage of a building the mortgagee was by contract under an obligation to rebuild 
or restore it. his statutory right would then merge in his contractual obligation 
to repair or restore the property. And so it was held in an early case that 
a creditor in whose hands a pledge has perished by accident, and without 
negligence on his part, is entitled to proceed against his debtor for recovery of 
the debt. The rule of Hindu law 0°) in this matter is in accord with that of 
the English and Boman laws. * n ) 

It has already been before stated that, where the mortgagor obtains other 
property in substitution of the one formerly held by him and mortgaged, the 
mortgagee is entitled to fall back upon the property, so acquired for his security. 

1601. Snell Suit is not for “Debt”. — No succession certificate is 
necessary in a suit upon a usufructuary mortgage instituted by the heirs of the* 
deceased mortgagee, in a case where they become entitled to a personal decree 
against the mortgagor on the happening of certain events, as for example, the 
destruction of the security. 12 ) But in the above case, if the heirs bad sued on 

(1) Viraragava v. Krishnaswami, I. L. R.* charge on the proceeds of revenue sale see 
6 Mad., 344 (347); In re Stewart's Trusts , s. 73. post. 

22 L, J. (N.S.), 369, (6) Qanesh v. Maya Earn , (1882) A.W.N., 

(2} Kalatpa v. Shivaya, I. L. R-, 20 Bom., 99. 

492 (494) ; Sambhuv. Babaji , (1889) B. P.J., (7) Sheo Golam Singh v. Dinker J Dyal, 21 

160 ; Sidhee Nazar Ali v. Ojoodhyaram , 10 W. R., 226 ; Bhawani v. Jang Bahadur. 7 A. 
M. I. A., 540 (559). L. J. ; 391. 

(3) Arumugamv. Sivagnana , I. L. R., 13 (8) Venkateshwara v. Kesava , I. L. R., 2 

Mad., 321 ; Debendranath v. Mirza Abdul , 10 Mad., 187. 

150 (177, 178); but see Basa Mai v. (9) Venkateshwara Kesava , I. L» R., 2 

Tujammal , I. L. R., 16 AIL, 78 ; Palaneoppa Mad., 187 (192) ; see s. 108 (o) Comm, 
v; Mashvne , 14 Bur.L.R. 159. (10) Vyavahara Mayuka, Ch. V, s, 11, 01. 4 m t 

(4) Byjnath v. Ramocdeen, 21 W. R., 223 ; Stokes’ Hindu Law Book, p. 114. Cf, Art, 

Hern Chunder v . Thaku Moni, I. L. R., 20 2131, Code Napoleon. 

Cal.. 533 ; Joy Sankari v. Bharat Chandra , I. (11) Vithoba v. Chotalal , 7 B. H. C. R., 116. 

L. R., 26 Gal., 434 (439). (32) Umesh Chandra v. Mothura Mohad? R 

(5) KMj Behari Lalv. Parsotam,!. L. R., L. R*, 28 Cal., 246 (249). 

12 All,, 137 (189, 140). As to the mortgagee’s 



a cans© of action which had accrued during the lifetime of the mortgagee, a 
succession certificate would have been clearly necessary. W 

1602. Damages when allowed. — Although the section only speaks 
of the recovery of mortgage-money, it has been held that interest by way of 
damages may be awarded under this section.* 2 ) And, in an Allahabad case, 
where the mortgagor failed to deliver possession, whereupon the mortgagee sued 
for recovery of principal and interest, but failed to establish the mortgage, the 
Court treated the suit as one for damages for a breach of contract in writing 
registered, and awarded the sum claimed regarding the principal sum with in- 
terest at the contractual rate as the measure of damages. Such a course is 
intelligible, for the mortgagee may say *' you have got back the land which you 
gave me as a security for my money and the interest, you must at any rate 
repay me that money and interest.”* 4 ) But the mortgagee cannot have both 
the interest and mesne profits.^) So in case of breach of a covenant for title 
the measure of damages was held to be the original debt.* 6 ) 

1603. Limitation. — The limitation for a suit arising under this section 
is sis years, whether the mortgage-deed be* 7 > or be not registered,* 8 ) calculated 
from the time when the event contemplated in the section happens, — as 
when he is deprived of his security, or is deprived of his possession. * 9 1 

1604. Under the last clause the security demanded must be furnished 

Reasonable time. a “reasonable time”; failing which the mortgagee may 

sue him for the mortgage- money. What is a “reasonable 
time ” must, of course, depend upon the circumstances of each case. But the 
mortgagee must not construe this phrase too leniently, otherwise he might lose 
his alternative remedy. Such befell the'plaintiff the transferee of a usufructuary 
mortgage of 12 big has of land by the river Ganges executed in 1888 and of which 
11 bighas was submerged in 1899 and the land being wholly submerged in the 
rains of 1900. The plaintiff demanded a substituted security after the rains of 
1899 but took no action for seven years when he sued him for the mortgage- 
money. but the Court held that he had waited too long, inasmuch as six 
months was a sufficiently reasonable time which he should have allowed the 
mortgagor to find another security, and that counting limitation from that date, 
the plaintiff's suit was barred whether the period be three or six years.* 10 ) Of 
course, the mortgagee need not allow any time at all if on a demand being 
made for substituted security, the mortgagor refuses to furnish one, and in which 
case limitation would begin to run against the mortgagee from the moment of 
the mortgagor's refusal.* 11 ) 

1605. The provisions of the last clause of this section have been held to 
Punjab Limitation. inapplicable to the Punjab by virtue of the special provi- 

. sions o f its own local Limitation Act.* 12 ) 

; (1 ) U mesh Chandra v. Mothura Mohwiy (9) Uwchaman v. Ahmad , 1. L. R.; 21 
I.L R., Cal., 246 (249). Mad., 242 (243) ; Ram Jewan v. Jagarnath , 

' (2) Linga v. Sama , I. L. R., 17 Mad., 469. I.L.R., 25 Cal., 450 (454; ; but in Syed Hadi 

(3) Makesh Singh v. Chauharja > (1882) A. v. Nural Hasan , 8 O. C,, 166, the limitation 

W. 3SL, 31 (32). is said to be only 3 years under Art. 115, 

(4) Kherodhur v. Doolee Chand t 19 W.R., (10) Bhawani v. Jang Bahadur , 7 A.L. J., 

424. 891. 

. M JMrf* (11) 16., p. 393. 

(6) Toppin v. Field , 4 Q. B., 395; but contra (12) S. 9 (2), Punjab Limitation Act (I of 

per Mirkoy, J., in Sayeb Ali v. Mahomed , 1900), Nanak Chandv. Mehr Jawata, (1910) 

7 W. R. 196 (197), which was, however, an P. W. R. 137; Gopal Das , v, Bori Singh , 

.obit r dictum. (1909) P. R. No 88 ; Cf. also Punjab Atiena- 

(7) Art. 116, Lmitation Act (XX of 1908). lion of Land Act (XIII of 1900) ; Dula Singh 

(8) Art. 120, Limitation Act (IX of 1908). y. Dial Singh , (1910) P. R. No. 22, 
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69. A power conferred by the mortgage-deed on the mort- 
Power of sale gagee, or on any person on his behalf, to sell or 
when valid. concur in selling in default of payment of the 

mortgage-money, the . mortgaged property, or any part thereof 
without the intervention of the Court, W is valid in the follow- 
ing eases and in no others (namely) : — 

(a) where the mortgage is an English mortgage, and neither 
the mortgagor nor the mortgagee is a Hindu, Muham- 
madan or Buddhist, or a member of any other race,' 
sect, tribe or class from time to time specified in this 
behalf by the Local Government, with the previous 
sanction of the Governor-General in Council, in the 
local official Gazette ; 




( b ) where the mortgagee is the Secretary of State for India 
in Council ; 


(c) where the mortgaged property or any part thereof is 
situate within the towns of Calcutta, Madras, Bombay, 
Karachi or Bangoon. 


But no such power shall be exercised unless and until — . 

(1) notice in writing requiring payment of the principal 

money has been served on the mortgagor, or on one 
of several mortgagors, and default has been made in 
payment of the principal money, or of part thereof, 
for three months after such service ; or 

(2) some interest under the mortgage amounting at least to 

five hundred rupees is in arrear and unpaid for three 
months after becoming due. 

When a sale has been made in professed exercise of such a 
power, the title of the purchaser shall not be impeachable on the 
ground that no case had arisen to authorize the sale, or that due 
notice was not given, or that the power was otherwise improperly 
or irregularly exercised; but any person damnified by an unauthor- 
ized, or improper, or irregular exercise of the power shall have 
his remedy in damages against the person exercising the power. 

The money which is received by the mortgagee, arising from 
the sale, after discharge of prior incumbrances, if any, to which 
the sale is not made subject, or after payment into Court, under 
section fifty-seven, of a sum to meet any prior incumbrance, shall, 
in the absence of a contract to the contrary, be held by him in 

(1 & 2) The words commencing with “ or a of the paragraph, have been added by the , 
member of any other race” up to the end Amending Act III of .1885, s. 5. 




(X) The words commencing with “ or a said to be contingent on notice to the snort- 

member of any other race” up to the end of gagor ; the same view being reiterated in 

the paragraph, have been added by the Bholanath v. Unodayersad, 1 Boulnois, 97 

Amending Act III of 1885, s. 5. (101) ; Jagjivan v ( SKridhar, I.L.R. *2 Bom., 

(2) Conveyancing Act, 1881 (44 & 45 Viet., 252 in which Melvill, J., modified his views as 

C, 41). expressed in Reshavrav v. Bhavanji , 8 B H.C. 

(8) Pitamber v. Banmali , 2 Bom., R. (A.C.), 142, though he justified the vali- 

1; Bhanoomutty v. Premchand , 15 B. L. R., dity of the power on the ground that the 

28. The decisions on this subject are so con* parties mast be held to have contracted with 

fiioting that it is impossible to reconcile them. reference to the English law. So in Bengal, 

Thus while the power was held to be enforce- in Bhanoomutty v. Premchand , 35 B. L, R., 

able in Sunatun v. Koonjo (Unrep. Cal. case 28, the Court intimated their doubt as to the 

decided 23rd September 1869), it was held to soundness of the earlier case. The validity 

be unenforceable in Bhuwanee v. Joyhishen, of the power of sale was again conceded by 

(1847) S. D. A., 854 ; Douaett v. Wise, 2 L J., the Bombay High Court in BulaMii v, 

■280 (292), in which Peacock, 0. J., took part. TuharambhaU I.L R., 14 Bom., 380. Thus 

The Judges were dubitante in Bhanoomutty then the opinion in favour of the validity of 

v. Premchand , 15 B. L. R., 28 (31). such powers may be said to have somewhat 

The Bombay cases present the same want crystallized, before the Act restored the ear- 

of harmony. The po war was denied in Keshav- Her law. 

rav v, Bhavanji, 8 B.H.C.R. (a.C.), 142. (4) Keshavrav v. Bhavanji, 8 B. H. C. R., 

The right was, however, conceded in Pitamber (A. 0.), 142 ; Bhuwanee v. loyhishm , (1847) 
v* Banmali, I.L.R., 2 Bom., 1;. but it was S, D, A., 354. 


trust to be applied by him, first, in payment of all costs, charges 
and expenses properly incurred by him as incident to the sale or 
any attempted sale ; and, secondly, in discharge of the mortgage- 
money and costs and other money, if any, due under the mortgage; 
and the residue of the money so received shall be paid to the 
person entitled to the mortgaged property or authorized to give 
receipts for the proceeds of the sale thereof. 

Nothing in the former part of this section applies to powers 
conferred before this Act comes into force. 


The powers and provisions contained in sections six to nine- 
teen (both inclusive) of the Trustees’ and Mortgagees’ Powers 
Act, 1866, shall be deemed to apply to English mortgages wher- 
ever in British India the mortgaged property may be situate, 
when neither the mortgagor nor the mortgagee is a Hindu, 
Muhammadan or Buddhist, or a member of any other race, sect, 
tribe or class from time to time specified in this behalf by the 
Local Government, with the previous sanction of the Governor- 
•General in Council, in the local official Gazetted 1 ) 
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1606. Analogous Law. — In this section, again, the rule of English law, 
has "been, as regards the mofussil, departed from. The provisions applicable to 
the Presidency towns are, however, the same as those contained in the English 
Act, sections 19 — 22. ( a ) The section has changed the law as it was adminis- 
tered before the Act when the mortgagee could exercise the power of sale also 
ip the mofussil, (3) but this was not always conceded, (*) 


Before the passing of the Act, the question, as to the power of the mortgagee 
to sell without the intervention of the Court, was the subject of divergent opinion 
between the High Courts of Bombay and Calcutta, the former holding that the 


8. 69.] 
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power, if given, was valid.W and tbs latter that it was invalid.^) The Calcutta 
High Court seems, however, in a later case, (3) to have doubted its former deci- 
sions, and in one unreported case the power of sale was recognised. ( 4 ) In one 
case the question went up to the Privy Council, but their Lordships negatived 
the power of sale, not on the ground that it was invalid, but (being in that case 
given on default on payment of interest), on the ground that it was of a penal 
nature.( 5 ) It is conceived that, in dealing with transactions entered into before 
the Act, the rights of the parties will be determined according to the view taken 
by these two High Courts, and which seems to incline in favour of the validity 
of a private sale, when c< not exercised in a fraudulent or improper manner. 

The law as regards moveable property is contained in section 176 of the Indian 
Contract Act, 17) and it confers upon the pawnor the power to 41 sell the thing 
pledged, on giving the pawnor reasonable notice of the sale.” 


The Code Napoleon absolutely prohibits the power of sale, declaring any 
stipulation for a power of sale, to be exercised by a mortgagee otherwise than 
through the Court to be null and void. (3) This rule has been adopted into most 
of the continental systems. On the other band, the ancient Hindu Law was 
only slightly more liberal to the mortgagee. For in the words of Brihaspati : 
“ When the debt is doubled by the interest, and the debtor is either dead or has 
absconded, the creditor may attach his pledge, or the debtor’s chattel, and sell 
it before witnesses ; or having appraised it in an assembly of good men, he may 
keep it ten days, after which having received the amount of his debt, he must 

relinquish the balance, if there be any When the pawnor is missing, let 

the creditor produce his pledge before the King ; it may then be sold with his 
permission.” U°) 

In England, however, the power of sale has been exercised by the mort- 
gagee from very ancient times. Indeed in this respect, the power of the 
mortgagee has been much widened with time, so that while originally the power 
to be exercised must have been conferred by the deed, it is now presumed by 
force of a statutory enactment, unless it be excluded or limited by the deed. 
The section is expressly not retrospective, and leaves intact deeds executed 
anterior to the present enactment. 

1607. Trustees’ and Mortgagees’ Powers Act, 1866. — The last 
clause declaring sections 6 to 19 of the Trustees’ and Mortgagees’ Powers Act, 
1S86, applicable to English mortgages executed between parties who are not 
Hindus, Muhammadans, etc., refers to the following sections : — 


6 . 


Powers of Mortgagees . 


“Where any principal money is secured or charged by deed on any immove- 
. able property, or any interest therein, the person to whom 

mortgagees mCldent t0 sucI]L mone y shall for tb e time being be payable, bis executors, 

administrators and assigns, shall, at any time after the expi- 
ration of one year from the time when such principal money shall have become payable, 


(1) Bholonathv. Unodapershad , 1 Boulnois, 
97 (101) ; Keshavrav v. Bhavanji , S B. H. C. 
R, (A. C,), 142; Pitamberv, Banmali , I. L. 

R, 2 Bom., 1 ; Jagjivan v. Shridhar Balkrish - 
na , ib.y 252 ; Bulakhiv. Tukaram , I. L. R., 
14 Bom., 377 (380). 

(2) Bhawanee Churn v. Joykishen, (1847) 

S. D. A., 354 ; Doucett v- Wise , 2 I. J., 280 
(292). 

(3) Bhanoomutty v. Premchand t 15 B. L. 

R., 28 ; 23 W. R., 96. 

(4) Sonatun v, Koonjo , unreported ; cited 


in Bhanoomutty v. Premchandt 15 R, L, R« 
28 ;23 W. R., 96. 

(5) Venkatavarada v. Vencata , 23 W. R., 
91, P. C. 

(6) Jagjivan v. Shridar Balkrishna , I. L, 
R,, 2 Bom. , 252. 

(7) Act IX of 1872. 

(8) Arts. 2078. 2090. 

(9) Story’s Bailments, s. 309. 

(10) 1 Cole. Dig., p. 141 (Bk. I, Ch. Ill, 
s. 5, cl. 122), 
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Notice to be given 
before sale; but pur- 
chaser relieved from 
inquiry as to circum- 
stances of sale. 


according to the terras of the deed, or after any interest on such principal money shall have 
been in arrear for sis months, or after any omission to pay any premium on any insurance 
which by the terms of the deed ought to be paid by the person entitled to the property subject 
to the charge, have the following powers to the same extent (but no more) as if they had 
been in terms conferred by the person creating the charge, namely 

Is t — A power to sell or concur with any other person in selling the whole or any part of 
the property by public auction or private contract, subject to any reasonable conditions be 
may think fit to make, and to rescind or vary contracts for sale, or buy in and re-sell the 
property, from time to time, in like manner : 

2 rad. — A power to appoint “or obtain the appointment of a Receiver of the rents and profits 
of the whole or any part of the property in manner hereinafter mentioned. 

7. Receipts for purchase-money given by the person or persons 
Receipts for pur- exercising the power of sale hereby conferred, shall be sufficient dis- 
cientchscharges. charges to the purchasers, who shall not be bound to see to the appli- 

cation of such purchase-money. 

8. No such sale as last aforesaid shall be made until after six months’ notice in writing 

given to the person or one of the persons entitled to the property sub- 
Notice to be given ject to the charge, or affixed on some conspicuous part of such property; 
before sale; but pur- but when a sale has been effected in professed exercise of the powers 
chaser relieved from hereby conferred, the title of the purchaser shall not be liable to be 
stances of sale. CirCUm " impeached on the ground that no case had arisen to authorize the ex- 
ercise of such power, or that no such notice as aforesaid had been 
given ; but any person damnified by any such unauthorized exercise of such power, shall have 
his remedy in damages against the person or persons selling. 

9. The money arising by any sale effected as aforesaid shall be applied by the person 

receiving the same as follows: — first , in payment of all the expenses 
Application of pur- incidtUG to the sale or incurred in any attempted sale; secondly , in 
chase-money. discharge of all interest and costs then due in respect of the charge in 

consequence whereof the sale was made ; and thirdly , in discharge of all the principal moneys 
then due in respect of such charge ; and the residue of such money shall be paid to the person 
entitled to the property subject to the charge, his executors, administrators or assigns, as the 
case may be. 

10. The person exeroising the power of sale hereby conferred shall have power by deed 

A to convey or assign to and vest in the purchaser the property sold, 

' £ 11 * * V ?r nCe ^ or the estate and interest therein which the person who created 

pure &se% the charge had power to dispose of : Provided that nothing herein 

contained shall be construed to authorize the mortgagee of a term of years to sell and convey 
the fee-simple of the property comprised therein in oases where the mortgagor could have dis- 
posed of such fee-simple at the date of the mortgage. 

11. At any time after the power of sale hereby conferred shall have become exerciseable, 

the person entitled to exercise the same shall be entitled to demand and 
Owner of charge recover from the person entitled to the property subject to the charge, 
ancf C conveyance lee of a| l the deeds and documents in his possession or power relating to 
legal estate. the same property, or to the title tnereto, which he would have been 

entitled to demand and recover if the same property had been conveyed, 
appointed or surrendered to and were then vested m him for all the estate and interest which 
the person creating the charge had power to dispose of ; and where the legal estate shall be 
outstanding in a trustee, the person entitled to a charge created by a person equitably 
entitled, or any purchaser from such person, shall be entitled to call for a conveyance of the 
legal estate to the same extent as the person creating the charge could have called for such a 
conveyance if the charge had not been made. 

12. Any person entitled bo appoint or obtain the appointment of a Receiver as 

aforesaid, may, from time to time, if any person or persons has 
Receiver tment5 ° f or have beeQ Da:med the deed of charge for that purpose, appoint such 
person or any one of such persons to be Receiver, or if no person be so 
named, then may, by writing delivered to the person or any one of the persons entitled to the 
property subject to the charge, or affixed on soma conspicuous part of property, require such 
last- mentioned person or persons to appoint a fit and proper person as Receiver, and if no such 
appointment be made within ten days after such requisition, then may, in writing appoint any 
person he may think fit. No person shall be ineligible for the office of Receiver merely because 
be is an officer of the High Court. 


Owner of charge 
may call for title-deeds 
and conveyance of 
legal estate. 


Appointment 

Receiver. 


; 




■ , ■ ■ 
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13, Every Receiver appointed as aforesaid shall be deemed to be 
Receiver deemed to the agent of the parson entitled to the property subject to the charge, 
gagoi\ ageB ° m ° rt " w ^° si3al l be solely responsible for his acts or defaults, unless otherwise 
provided for in the charge. 

14. Every Receiver appointed as aforesaid shall have power to demand and recover and 
Powers of Receiver. §* ve e ^ e °tual receipts for all the rents, issues and profits of the property 

of which he is appointed Receiver, by suit, distress or otherwise, in 
the name either of the person entitled to the property subject to tha charge, or of the person 
entitled to the money secured by the charge, to the full extent of the estate or interest which 
the person who created the charge had power to dispose of. 

15. Every Receiver appointed as aforesaid may be removed by the like authority, or on 

. r , , v the like requisition as before provided with respect to the original 

removed?* maY 6 appointment of a Receiver, and new Receivers may be appointed from 
time to time. 

16. Every Receiver appointed as aforesaid shall be entitled to retain out of any money 

received by him, in lieu of all costs, charges, and expenses whatsoever. 
Receiver to receive such a commission, not exceeding five psr centum on the gross amount 
a commission not ex- 0 f all money received, as shall b 9 specified in his appointment, and if 
ceecm» ve pei cen . no amount shall be so specified, then five per centum on such gross 
amount. 

17. Every Receiver appointed as aforesaid shall, if so directed in writing by the person 

entitled to the money secured by tha charge, insure and keep insured 
Receiver to insure if from loss or damage by fire, out of the money received by him, the 
require whole or any part of the property included in the charge which' is in its 

nature insurable. 

IS. Every Receiver appointed as aforesaid shall pay and apply all the money received 
by him in the first place in discharge of G-overnment revenue and of 
Application of all taxes, rates and assessments whatsoever, and in payment of his 
moneys received y commission as aforesaid, and of the premiums on the insurances, if 
any ; and in the next place in payment of all the interest accruing due 
in respect of any principal money then charged on the property over which he is Receiver 
or on any part thereof; and, subject as aforesaid, shall pay all the residue of such money to 
the person for the time being entitled to the property subject to the charge, his executors, 
administrators or assigns. 

19. The powers and provisions contained in sections 6 to 18 of this Act, both inclusive, 
This part to relate reiafc0 °nly to mortgages or charges made to secure money advanced or 
to charges by way of to be advanced by way of loan, or to secure an existing or future debt. 5 * 
mortgage only. 



It would appear that the above sections would anply only to cases in which 
the deed does not confer any express power of sale ; the section being applicable 
only to cases in which the deed does confer such a power. 

1608. Genesis of the Section. — This section was drafted after consider- 
able debate and differences of opinion among members of the Select Committee. 
“ In the Bill, as introduced, powers of sale were subject to certain provisions 
for the protection of the mortgagor, declared valid in all cases. The Select 
Committee, to whom the Bill was first referred, disapproved of this provision 
and made the Bill declaret 1 ) that such powers were invalid, except where the 
mortgagee was the Government, or the property was situate in the Presidency 
towns or Rangoon. The Law Commissioners of 1879 modified this section by 
allowing M powers of sale in all cases where the principal money originally 
secured was Rs. 500 or upwards. Lastly, the Select Committee at first adopted 
the section as modified by the Law Commissioners, but finally changed their 
minds, G) and having formed the opinion that there were certain parts of the 
country in which the power was liable to be abused re-drafted the section in its 


(3) See their final Report, dated 24th 
January 1882, para. 4, 
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(1) Macpherson on Mortgage (7 tit Ed.), 
P* 672. 

(2) Abstract of Proceedings of the G.-&.V 
Council, p. 182 (Appendix). 

(8) See Mr. Crosth waite’s remarks on the 
passing ot the Act., Gazette of India ( Extra 
Suppl,, Feb. 7, 1882 {Appendix). 

(4) See Mr. Stokes* speech on presenting 


the final Eeport, Gazette of India , Extra 
Suppl., Feb 7, 1882 (Appendix). 

(5) Mr. (now Sir Courtney) JIberfc’s speech. 
Proceedings of the G.'G.'s Council, p, 188. 

(6) Bhuwmee v. Joykishen, (1847) S. D. 
A,, 354. 

(7) Keshavrav v, Bhavanji , 8 B, H. C. R. 
(A. C.), 142 (145), 


present shape.” 0 ) Mr. (afterwards Sir Courtney) Ilbert m introducing the 
Amendment Act of 1885 thus observed on the section : The object of the 

section was to set at rest, what had been previously a moot question, namely, 
whether, under the law of British India, a mortgagee could sell under an 
express power of sale without the intervention of the Courts. ' ^ lhere can 
be" no doubt that there was a custom among English people resident in the 
eountrv, when monev was lent on the mortgage of land, to insert in the 
mortgage-deed a power of sale, authorizing the mortgagee, subject to certain 
conditions, to sell, without the intervention of a Court, the mortgaged property, 
if the money was not paid when it became due. But it was felt that a power 
of this kind", if extended to the mofussil mortgages, might work mischievously, 
especially in rural India. Accordingly, the Select Committee re-drafted the 
section in its present shape, W and the Amending Act of 1885 added certain 
words to “ make clear what seems, on the whole, to have been the intention ox 
the framers of the section, by declaring the cases in which the power of sale is 
not to be valid. And, as Mr. Justice Mutbusami Ayyar has pointed out, that 
there are other classes which it is even more necessary to exclude from the 
operation of the exceptional provisions than Hindus, Muhammadans and 
Buddhists/’ ( 5 ) words were added empowering Local Governments to exempt 
also such classes. 

1809. Principle.— The power of sale without the concurrence of the 
mortgagor is incident to all mortgagees in England unless it be excluded or 
limited by the mortgage- deed. On the other hand, such powers weie rarely 
found inserted in the contracts executed in the mofussil, and even when they 
were so found, the Courts always presumed against their validity and regarded 
them as repugnant to the spirit, if not to the letter, of the Regulations, and 
unsuited to the circumstances of this country/ 6 ) Such a power easily lends 
itself to abuse, and Melville, J„ pronounced his anathema upon it in a case 
which is referred to in the draft section as its authority. “ I am strongly 
disposed to agree with the Calcutta Judges,” he remarked, “ as to the impolicy 
of allowing sale3 by mortgagees in the mofussil. The mass of mortgages 
consists of ancestrai fields, made by ignorant cultivators to greedy and unscru- 
pulous money-lenders. The great object of the money-lender is to get the 
land into his own hands, and, when he has succeeded, he is the worst possible 
landlord, spending nothing on the improvement of his estate, and rack-renting 
the unfortunate ryot whose proprietary rights have passed from him, but who 
is willing to slave for the usurer rather than abandon the fields of his fathers. 
When we stand between two classes such as these, it is the borrower^and not the 
lender whom we should protect. ”W) As the Calcutta Judges said : This Court 
has only to declare such a condition legal, and in the course of a short time not 
a mortgage- bond would be without it. The mortgagee would then sell his 
debtor's property to suit his own time, and in such manner and with such 
publicity and formalities as he thought proper. Eraud, it is to be feared, would 
frequently accompany the transfers, and the property fall into the hands of the 
mortgagee or some of his connections at an inadequate price, leaving the lender 
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at liberty ^sfcill to pursue the borrower for the balance that may remain after the 
sale, ( ) We hope," wrote the Law Commissioners, *.* that the artful contriv- 
ances by which land is often acquired much under its value by means of the 
process of foreclosure may thus be checked, and that sales, being made openly 
under the supervision of the Courts, will be fairly conducted.” The section, as 
it now stands, generally enacts that no mortgagee can sell property, in virtue of 
a power conferred on him by the mortgage-deed, without the intervention of 
the Court, except only in certain cases. These are : — 


(а) where the mortgage is an English mortgage ( i.e in the ordinary 

English form), and neither the mortgagor nor the mortgagee is a 
Hindu, Muhammadan, Buddhist, or a member of any other class 
exempted by the Local Government ; 

(б) where the mortgagee is the Secretary of State in Council ; 

(c) where the mortgaged property or any part of it is situate within 
the towns of Calcutta, Madras, Bombay, Karachi or Bangoon, 

1610.^ Meaning of Words. — “ English Mortgage:” is defined in section 
58 ( e ). “Hindu, Muhammadan , dc” converts to Christianity are not therefore 
within the exemption. “ Secretary of State for India \ i.e., the Indian Govern- 
ment, which contracts officially on behalf of, and in the name of, the Secretary of 
State. “ Such a power in clause 2 refers back to the power of sale mentioned 
in clause 1, and has no reference to the clause that follows it.® 


1611. Power of Sale. — Whatever may have been the law previously 
to the Act, there can be no doubt that the rule, as now enacted, invali- 
dates a^ sale not made through a Court except in the eases here provided. 
And this is consistent with the language of section 58 lb) which empowers 
the mortgagee to “ cause the mortgaged property to be sold,” and not to sell 
it himself.® But this clause does not empower the mortgagee to sell in every 
case, for it has been held that, if previously to his sale an order for sale had 
been made by the Court, he could not then be allowed to sell out of Court under 
his express power.® But the mere commencement of an action for redemption 
will not ston the sale.® It may be, however, stopped by payment into Court of 
the sum claimed to be due/ 6 ) or even tender of it at the safe/ 7 ) So the mort- 
gagee cannot exercise power of sale after the decree nisi for foreclosure is passed.® 
The mortgagee exercising the power of sale under this section must have 
the power expressly and clearly given to him. It must also be stated if the power 
will enure for the benefit of those who may represent him upon any change of 
interest, although this is not necessary in England, where the statutory power 
passes to an assignee of the security by force of section 2 (?) of the Statute: 

“ where both first and second mortgagees have power to sell and to give receipts, 
which shall discharge the purchaser from suing to the application of the purchase- 
money, they may concur in a sale, the one giving a receipt only for so much of 
the purchase-money as will discharge his debt, and the other for the balance.’^ 10 ) 
The mortgagee, it would appear, may. before sale, demand from the mort- 
gagor all deeds and documents in his possession or power, and necessary for the 

(1) Bhuwanee v, Joyhishen, (1847) S'. D,A., (6) Whitworth v. Rhodes, 20 LJ., Cb., 105, 

354 (364), (7) Jenkins v* Jones, 2 Gif., 99. See Fish- 

(•2) Madras Deposit and Benefit Society er, § 936. 
v, Passana, I. L R., 11 M*d. f 20 L (203). (8) Stevens v. Theatres , Ltd., [1903] 1 Ch. 

(3) See Comm, under s. 58 (bl ; Rishanlal 857. 

-w. Gangar am, I.I j. R,, 31 AIL, 28 ; Mohammad (9) M y Carogher v. Whieldon, 34 Bear., 
Amin v. J m Patel, 12 0- P. L. R. 26 (30). 107 ; Pts'her, § 950. 

(4) Re Claire, 23 Ir. R., 281. (10) Fisher, § 973. ; 

(5) Adams v. Scott , 7 W. R. (Eng,), 213. 



(3) Hawkins v. Ramsbottom, 1 Pri., 138; 

(4) 28 & 24 Viet., c. 145. 


(1)' Muthusami v. Ayyalu, 13 M. Ii. J. R. 


(2) Re Claire, 23 Ir. R., 281 
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rmmosa of inviting purchasers. f 1! On the other hand, if be is not himself in 
possession of the title-deeds relating to the property, having deposited them by 
way of ecmitable mortgage, his power of sale is suspended tb “ gh ^ 
thereby permanently forfeit it, since it reverts to him as soon as he recovers the 

deeds,* 2 } 

1612. Express and Statutory Powers.— In England ajiower of sale 
formerly had to be expressly conferred by the mortgage-deed. X 5 Uj since t 
operation of recent statutes conferring' the power on mortgagees, express pov'er 
have fallen into disuse. But since there is no statutory provision ZovlTbl 
such power upon any class of mortgagees in India, the only P 0 ^ 1 that could be 
enforced by thelndian mortgagee, is an express power which should hav i been 
inserted in the deed. But even as regards express powers, the Boghsh and 
Indian laws present certain divergent features which it should be as well to 

notice here. 


1613. 


English 
powers 


In England, the express power of sale may be conferred by means 
of a trust for reconveyance on payment of fcbe mortgage- 
express monev on the day appointed, and, in default of such 
payment for sale, or.it may simply be a clause m the mort- 
gage-deed empowering the mortgagee to sell the property at any time ^ after 
lefault without the intervention of the Court. In either case the mortgagee 
may exercise the power without notice to the mortgagor unless it was necessaiy 
under the terms of the deed. (8) 

A trust for sale by way of security may be created in a variety of ways, 
amongst which may be mentioned cases in which tne property is conv^ed to 
the use of the mortgagee for a term, with a proviso for ^^mpaon and sub eot 
thereto, to the use of trustees in fee upon trust to sell. This form requires 
the intervention of at least three persons, and to obviate which, a simp ei ^ 
is to dispense with either the mortgagee or the trustees, and to c y 
property to only one or the other in trust to sell if tne money is not paid on a 
given dav, adding the clause for redemption. But of these_ forms, J? 0 ’ °* e 
conveying the property in trust to the mortgagee has obvious : advantages 
For while the mortgagee is bound to subserve his own interest, lhe .*■ „ 

bound to attend equally to the interest of the mortgagor. Such a form, however, 
is seldom likely to be encountered in this country. 

As regards the power of sale usually covenanted for in the English form of 
mortgages, and in which alone it can now be validly exercised, the Indian ru e 
follows only the analogy of the English cases. In England, the power may be 
exercised by the mortgagee without notice, but the section clearly overri es 
this practice by making provision for the giving of notice as a conditio sine qua 
non. f 

1614. En g lis h Statutory Powers. —The English Statutes on the 

power of sale have the effect of enlarging rather than curtailing the rights of 
the mortgagee. The first Statute, known as Lord Cranworth s Act, W confers 
the power of sale on all mortgagees subject to anything that may have been 
otherwise stipulated in the deed. Such power may be exercised at any time, 
on expiration of one year from the date when the principal money was payable 
O'- if the interest due thereon has remained unpaid for six months. The statutory 



(1) S. 11 (1st) ; 23 & 24 'Viet.', c. 145. 

(2) By 44 & 45 Viet, e. 41, s. 71 ; 45 & 46 
Viet., c. 38, s. 64. 

(3) 44 & 45 Viefe., s. 4, c. 71. 

(4) S. 19 (1) 0) ; 44 & 45 Viet, e. 4, s. 71 ; 
of. s. 6 of the Trustees’ and Mortgagees’ 
Powers Act, 1866, quoted ante . 

(5) Ss. 27, 68 ; 38 & 39 Viet., c. 87. 

(6) Bradford v. Belfeld , 2 Sim., 264 ; 
Titley v. Wolstenholme, 7 Beav., 425. 

(7) S, 21 (4), 44 & 45 Viet., c. 41. A 

similar clause existed ia Lord Crauworth’s 

Act, prior to which, however, the power was 

limited to the persons named. Cooke v. 

Crawford, 13 Sim., 91 ; Colev, Wade , 16 

Ves. , 27 ; Wilson v. Bannett, 5 De G. and 
6* * 475 ; Osborne v, Rawlett , 13 Ch. D-, 
774 ; In re Morton and Hellett , 15 Oh. D 1t X43 
(145); Be Rummy, and Qmifh, [189^] 2 Ch., 


351. 

(8) Titley v. Wclstenholme, 7 Beav., 425; 
Macdonald v. Walker , 14 Beav., 556 ; Ball v. 
May , 3 K. and J., 585; Ockleston v. Reap, 1 
De G. and S., 640 ; Ashton v. Wood, 3 8m. 
and G.» 436, per James, I*. J., in In re Mor- 
ton and Hellett, 15 Ch. D., 143 (149). 

(9) Per Jessel, M.B., in In re Morton and 
Hellett , 15 Ch. D., 143 (146). 

(10) Binds y . Poole, 1 K. & J., 383. This 
is now provided by the Conveyancing Act, 
1881, s. 61, sub-s. (1) (44 and 45 Viet, o. 41). 

(11) Townsends v, Wilson , 1 B. and Aid., 
603 \ Ball v. Dawes, Jac,, 189, 

(12) S. 44, Indian Trust Act (II of 1882),' 
s, 22 (1), Trustee Act, 1893 (56 and 57 Viet., 
c. 53, re-enacting on this point 44 and 45 
Yict:, <V|41 ( , s, 38). 
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power of sale is thus expressed in English Conveyancing : “ A power to sell, or 
concur with any other person in selling the whole or any part of the property 
by public auction or private contract, subject to any reasonable conditions he 
may think fit to make, and to rescind or vary contracts for sale, or buy in, 
and re-sell the property from time to time in like manner.”! 1 2 3 -) This Statute has 
since been repealed,! 2 ) and superseded by the Conveyancing Act, 1881,® under 
which the power of sale imolies — “ A power, when mortgage-money has become 
due, to sell, or to concur with any other person in selling, the mortgaged property, 
or any part thereof, either subject to prior charges, or not, and either together 
or in lots, by public auction or hv private contract, subject to such conditions 
respecting title, or evidence of title, or other matter, as he (the mortgagee) thinks 
fit, with power to vary any contract for sale and to buy in an an auction or to 
rescind any contract for sale, and to resell without being answerable for any 
loss occasioned thereby.”! 4 5 ) The power is limited only to mortgages made by 
deed and does not extend to equitable mortgages, or mortgages of copyhold 
estates which are effected not by deed or by entry on the Court-rolls. It 
would be naturally implied in a contract to execute a legal mortgage with the 
power of sale. Somewhat similar provisions confined to registered charges with 
a power of sale are to be found in the Land Transfer Act, 1875.! 6 7 * * ) 


1615. Who may exercise the Power.— The right to sell under the 
power of sale in a mortgage-deed depends upon the express terms of the 
convention. If the power is reserved to the mortgagee alone, his executors, 
administrators and assigns cannot avail themselves of it.!°) "With the statutory 
powers it is different ; for they may be exercised “ by any person for the time 
being entitled to receive and give a discharge for the mortgage-money.”(7) But 
before the statutory expansion of the right, the law rigidly adhered to the con- 
tract, and if the deed did not expressly mention the “ assigns,” no person filling 
that character could exercise the power.(S) This view was supported on the 
ground that in such a case the mortgagor may have been unwilling to repose 
confidence in an unknown and uncertain person. O) Even the circumstance that 
the assigns are empowered to give a valid receipt to the purchaser has been held 
not to be sufficient to confer on them the power of sale. In the case of money 
advanced by joint-mortgagees, on their joint account, the power conferred on the 
mortgagor may be exercised by any or all of them, or by the survivors or last 
survivor of them,! 10 ) unless the deed has provided otherwise.! 11 ) The fact that 
the mortgagees held on trust would not affect the rule.! 12 ) On the other hand, if 
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the mortgage was executed in favour of several mortgagees to secure distinct 
advances made by them, no individual mortgagee is presumably competent to 
exercise the power without the co-operation and concurrence of all of them, or, 
in the event of tbe death of some of them, of their legal representatives.! 1 ) If 
two or more properties are jointly mortgaged and some of them only belong to 
the trust, the trustees may sell their own property unless the joint sale would 
be more beneficial. But the case, of course, is different if an undivided share of 
the same property is charged with a trust, in which case the entire property 
must be sold, because otherwise presumably undivided shares are likely to 
fetch their proper valued 2 ) The trustees are not only entitled but may be 
compelled to join with other persons exercising their power beneficially to the 
cestui gue trust . On a parity of reasoning it would seem that when the 
same property is burdened with several mortgages, all with power of sale, all 
the mortgagees may concur in exercising the powers. ! 4 ) But sale by the second 
or subsequent mortgagee subject to the rights of the prior mortgagees is 
valid.! 5 ) 

1618. Sale by Agent. — The power given to a mortgagee may be 
exercised by him through his attorney or agent, unless he is from the terms 
of the power precluded from exercising it vicariously/ 0 ) Of course, the 
mortgagor is in no way prejudiced by the mortgagee’s appointing an agent to do 
his work, for as against the mortgagor the mortgagee is himself responsible for 
its proper conduct, and against him the mortgagor may recover damages if the 
sale has not been properly conducted.! 7 ) But if the power conferred is in 
respect of an undertaking of a public nature, it is a special privilege which 
cannot be exercised through an agent. As Lord Cairns remarked: When 

Parliament, acting for the public interest, authorizes the construction and 
maintenance of a railway, both as a highway for the public, and as a road on 
which the company may themselves become carriers of passengers and goods, 
it confers powers and imposes duties and responsibilities of the largest and 
most important kind, and it confers and imposes them upon the company 
which Parliament has before it, and upon no other body of persons. These 
powers must be executed, and these duties discharged by the company. They 
cannot be delegated or transferred/’^) The debenture-holders with a charge 
on the undertaking before its completion cannot exercise the power which may- 
have the effect of putting a stop to the undertaking altogether.! 9 ) The council 
or managing body of an institution incorporated by royal charter was authorized 
to sell, mortgage or dispose of its property with the approbation and concurrence 
of a general meeting of the proprietors of the corporation. At a general meeting 
pf the proprietors, the council was authorized to mortgage the property with 
power of sale, but it was held that the council had no such power.! 10 ) But 
where shares in a company are mortgaged, and no time is fixed for payment of 
the mortgage-debt, a mortgagee, who has acquired the legal title to the shares, 
has, in England, an implied power of sale on the failure of the mortgagor to pay 
after the lapse of a reasonable time.! 11 ) But the mortgagee in India has no such 


' (1) Binde v. Poole , 1 K. & 383. 

„ (2) Per Jessel, M. R,, Id re Cooper and 
Allen's Contract ,4 Ch. D„ 802 (816, 817)/ 

, (3) In re Cooper end Allan's Contract , 4 
Oh. D., 802, (818) ; Rede v. Oakes , 4 0. J. & 
S., 505. 

. (4) McCarogher v. Whieldon, 34 Beav,, 107. 

. • (5) Manser v. Dix, 3 Jur. (N.S.), 252. 

(6) Combe's Case , 9 Rep., 75; White v. 
Wilson, 1 Drew., 304. 


(7) Story on Agency, ss. 452, 453. 

(8) Gardner v . London , Chatham and Dover 
By., L R. , 2 Oh., 201 ; Blaker v. Berts and 
Esse x Waterworks Co*, 41 Ch. D 899 (406). 

(9) Gardner v. London, Chatham and Dover 
Ry r L. R , 2 Ch., 201 ; Blaker v. Berts and 
Essex Waterworks Co 41 Ch. D., 3 99 (407). 

(10) Young v, Roberts , 15 Beav., 558 ; Boyd 
v. Petrie , L. R.,7 Ch., 385. 

(11) Curse V. Nowell, 25 L. L, Ch e| 709. 
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implied power, and on those facts, he would have to sue for sale of the property 
through Court, though his ultimate success to bring the property to sale may 
depend on other considerations. 

1617. Suspension of Power, — The mortgagee's power of sale is sus- 
pended after the passing of the decree nisi for foreclosure, and before it is made 
absolute. W But it cannot be defeated by the mortgagor by commencing pro- 
ceedings for redemption, and it is said even after a decree for redemption is 
obtained. 13) Bat in view of the doctrine of lis pendens this view cannot be sus- 
tained in India, and it is submitted that an action for redemption would equally 
be effective in suspending it. During the pendency of a suit relating to the pro- 
perty, the Court may, however, permit sale of the property, or if after the 
passing of the preliminary decree the action is indefinitely stayed, as by mutual 
consent, the power would then revive. W A decree for the administration of 
the trusts of a will or for the execution of the trusts of a settlement also entails 
a similar disability on the exercise of the power. 

1618. Power on Assignment. — The power of sale passes with the 
assignment of the mortgage as an incident. ( 5) If the mortgages sub-mortgages 
his interest transferring to him his power of sale, the proper person then to 
exercise the power is the sub-mortgagee and not tbe original mortgagee. 16) On 
the other hand, if the mortgagor transfers his interest, the power may be 
exercised against the transferee. ( 7 ) 

If the mortgage is assigned with the concurrence of the mortgagor, the fact 
that the latter had promised to pay a different sum on a different day does not 
take away the power if it existed originally. (8) The mortgagee of lease-hold 
property may sell the whole of the original term by under-leasing it. ( 9 > 

In England, it was at one time doubted whether the mortgagee could 
exercise the power of sale without the concurrence of the mortgagor, ( 10 ) but it 
is now agreed that the concurrence of the mortgagor is not required to validate 
the sale, and that the purchaser cannot refuse to accent the title without his 
concurrence. I 11 ) But if the property mortgaged be trust-property, there may 
be cases in which the purchaser may refuse to accept the title without the 
concurrence of the cest?iis que trust. I 12 ) 

1619. Notice of Sale. — Before exercising the power, the mortgagee is } 
required to give a notice in writing ( 1S ) to tbe mortgagor, or to his assignee, U4) But 
tbe latter cannot insist upon a notice to himself if a due notice had already been 
given to the mortgagor prior to the assignment. This provision, as to notice, is 
taken from section 20 of tbe English Act, and is made to protect the rights of the 
mortgagor. In order to be effectual, it must be a notice of the demand the 


(1) Leigh v Lloyd , 35 Beav., 455. 

(2) Clarke v. Royal Panopticon , 27 L. J. 
Ch , 207. 

(3) De Verges v. Sandeman , Clark d Co. t 
[1901] 1 Oh., 70. 

(4) Stevens v. Theatres Ltd, t [1903] 1 Ch., 
857 (860. 861). 

(5) Adams v. Scott , 7 W. B. (Eng.), 213. 

(6) Stevens v. Theatres , Ltd , [1903] , 1 Ch., 
857 (861). 

(7) Exchange and Bop Warehouse , Ltd, 
v. Association of Land Financiers , 34 Ch. D., 
195 ; explained per Farwell, J., in Stevens v. 
Theatres , Ltd , [1903] 1 Ch., 857 (883). 

(8) Woung v. Roberts* 15 ■ Beav., 558; 


Boyd v. Petrie , L.R., 7 Ch,, 385, reversing L. 
R., 18. 

(9) S. 115, post ; Hiatt v. Hilhnan, 25 L. 
T. (N.S ,) Eq., 482. 

(10) Croft v. Powel , Com. Rep., 603. (The- 
power is given by Statute now ; see 23 & 24 
Viet., c 145, s. 15). 

(11) Clay v. Sharpe , 18 Ves., 346ft. ; 
Corder v. Morgan, ib., 344. 

(12) Sanders v. Richards, 2 Coil., 568, 

(13) Similarly by s. 67 of the Conveyancing 
Act, 1881, the notice must be in writing. 

(14) Muncherji v* Noor Mahomedbhoy, I.L. 
R., 17 Bom., 711. 
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extent of which must be specified, so as to enable the mortgagee to see bis 
position clearly. The clause provides that the notice must require payment of 
the principal money , since the second clause provides for recovery of the arrears 
of interest. The proviso follows the English Statute the provisions of which run 
thus: — 

S, 20. A mortgagee shall not exercise the power of sale conferred by this Act unless and 

“ (i) Notice requiring payment of the mortgage-money has been served on the mortgagor 
or one of several mortgagors, and default has been made m payment of the 
mortgage* money, or of part thereof, for three months after such service ; or 

(ii) Some interest under the mortgage is in arrear and unpaid for two months after 

becoming due ; or 

(iii) There has been a breach of some provision contained in the mortgage-deed or in 

this Act, and on the part of the mortgagor, or of some person concurring m 
making the mortgage, to be observed or performed other than and besides a 
covenant for payment of the mortgage-money or interest thereon.’ 1 

It should be noticed that the absence of the . third clause from the section 
curtails the exercise of the right by the mortgagee in the case there contemplated. 
It was not usual to insert a clause to this effect in express powers before the Act, 
and it is an innovation which has well been left out of the section. The insertion 
of such a clause in the Act would have led the mortgagee to exercise the power 
even in case of a trivial breach, on the part of the mortgagor, such for example as 
his failure to deliver a counterpart of a lease within a month, or his failure to 
insure against fire, or to keep up a life-policy, W or indeed, the infraction of any 
covenant, howsoever, insignificant or unintentionally embodied in the deed. The 
second clause is further restrictive of his right. In the first clause the words 
“ principal money ” has been substituted for “mortgage-money/** apparently 
because the second clause provided for the recovery of interest. The two 
clauses then provide for two distinct contingencies. If default is made in pay- 
ment of the principal, notice must invariably precede the exercise of power. 
But if it is the interest that is in arrears, no notice is required if it has 
amounted to at least Bs. 500 and has remained upaid for three months after 

it became due. The solicitude of the Legislature for insuring the punctual 

payment of interest, would seem to be justified on the ground, that otherwise 
there would be no means of recovering interest till the principal had become 
due. 

1620. Notice may be served either personally upon the mortgagor, or 
delivered or left at the last place of abode of the mortgagor 
Service of notice. ^ ^is p reseD fc whereabouts are unknown and cannot 

be ascertained. In one case where the notice was affixed to the door of 

the mortgagor, it was held to be sufficient service. ( 2 3 ) Where there are several 

mortgagors having distinct successive interests as a tenant-for-life and remain- 
derman, it maybe well to give notice to each, but this is, of course, by no 
paeans indispensable. But where the mortgagor has assigned his interest, of 
which the mortgagee has notice, notice must be then served on the assignee, 
unless the assignment was made after a notice on the mortgagor had already 
been served.(3J If the mortgagee required that notice should be given to the 
tddrtgagor, his heirs, or assigns, notice to the minor heir and his guardian would 
on the death of the mortgagor, be necessary. W Although the clause only 


(1) S. IS, sub-s. 11, Conveyancing Act. 

>42) ,Mdjor,v t Wand^S Hare, 598. 

(3) Muncherji v. Noor M&homedbhoy t 
t t L. R., 17 Rom., 711; Hawkins v. Rams- 


bottom , 1 Price, 138 ; Forster v. Hoggart t 15 
Q. B., 155 ; Boole v. Smith , 17 Ch. D.,-484 ; 
Selwyn v. Gar fit, 38 Ch. D., 27 p 3. 

. (4) Tracy v. Lawrence 2 Drew., 403. 
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provides for a notice of demand, such a notice must contain an expression of 
the mortgagee s intention to sell the property if default is made in payment 
for three months after service. But the fact that the sale is not made imme- 
diately on expiry of the notice does not make the giving of a fresh notice 
necessary. Indeed, the mere fact of even a long delay taking place between, 
the maturing of the notice of sale and the actual sale does not make a fresh notice 
necessary .i 1 ) Although it is incumbent upon the mortgagee to abstain from 
selling the property for three months after notice, it by no means follows that a 
sale effected in contravention of the rule is necessarily invalid. ‘2) The mortgagor 
cannot sven stop a sale made without notice, his remedy being by an action for 
damages (3) which may be awarded if the sale had taken place before the time 
fixed, (4) or without proper notice, W or when nothing was due.!®* Where the 
mortgagee makes the demand through his attorney, he must give the mortgagor 
a reasonable opportunity to enquire into the authority of the person making 
the demajnd.(^) If, therefore, he precipitates the sale while the mortgagor is 
engaged in such an inquiry, he may be mulcted in substantial damages at the 
instance of the mortgagor. ( Q ) 

But, apart from damages, the mortgagor cannot obtain cancellation of the 
sale even where there has been a serious irregularity in the notice to sell, if the 
purchaser has entered and expended money on the property. $) But if the 
sale was the result of fraud the case becomes different. JBut the circumstances 
in which the mortgagor may successfully impeach the sale* are unconnected with 
notice and will be dealt with in the sequel. 


1621. The period of three months allowed by this clause cannot be 
curtailed by an agreement in the deed.! 1 !)) A notice given to the mortgagor 
before he assigns his interest is sufficient. A subsequent assignee must take 
things in the state in which he finds them, and cannot claim to alter rights 
which have accrued before ha had any authority to interfere.! 11 ) Where, 
however, the mortgagee is aware of the mortgagor having assigned his interest, 
his failure to give notice to the assignee would be a breach of duty for which he 
may be liable to him for damages, i 1 ^) Where the mortgagor has waived or 
consented to dispense with notice, the mortgagee need not give it.! 1 ^ And if 
after notice the mortgagee has orally agreed to abstain from, exercising the 
power for a certain period, he is not bound by a mere naked promise, ” 
unsupported by any consideration, and the mortgagor caunot complain, if in 
spite of his promise he has sold the property. Section 63 of the Indian Contract 
Act would not apply to such an agreement.! 14 ) Waiver of notice amounts to 
consent to dispense with notice, and may be made before or after the sale.! 15 ) 


, U) Major v. Ward , 5 Hare, 598. 

(2) Anon. 6 Mad., 10 ; Madras Deposit 
and Benefit Society v. Passanha , I. L. R., 11 
Mad., 201 ; Metters v. Brown , 33 L. J. Ch., 
97. 

(3) Prichard v. Wilson , 10 Jur. (N. S.), 
330 ; Madras Deposit and Benefit Society v. 
Passanha, I. L. E.. 11 Mad., 201 ; Muncherji 
V. Noor Mahomedbhoy , I. L. B.» 17 Bom. 711* 

(4) Brierley v, Kendall , 17 Q. B., 937. 

(5) Selwyn v. Gar fit, 38 Ch. D ,273. 

(6) Dicker v. Angerstein, 3 Ch. D., 600. 

(7) Toms v. Wilson , 4B. & S.* 442. 

(8) Moore v. Shelley, 8 App. Cas., 285. 

(9) Muncherji v. Noor Mahomedbhoy , I, 
Ii. B., 17 Bom., 711 (717); Metters v. 

G. TP— 134 


Brown , 33 L. J. Ch., 97. 

(10) Madras Deposit and Benefit Society 
v. Passanha , I. L. E., 11 Mad., 201. 

(11) Muncherji v. Noor Mahomedbhoy , I. 
L. R., 17 Bom , 711. 

(12) Boole v. Smith , 17 Ch. D., 134. 

(13) In re Thompson and Holt , 44 Ch. D„ 
492 (500). 

(14) Trimbak Gangadhar v. Bhagwandas , 

I. L. R. 23 Bom., 348 (357); Williams v. 
Stern, 5 Q. B. D., 400, followed ; Dams v. 
Cundasami, I.L.R., 19 Mad., 898, distin- 
guished. ) 

(15) Per Bowen, I*. J., in Selwyn v. Garfit , 

38 Ch. D., 248. : 



(1) Sehvpnv, Gar fit, 38 Ch. D., 273 (283, 
284); “Delay is not waiver. Inaction is not 
waiver though it may be evidence of waiver. 
Waiver is consent to dispense with the notice. 
If it could be shewn that the mortgagor had 
power to waive the notice, aod that he knew 
that the notice had not been served, but said 
nothing before the sale and nothing after it, 
although this would not be conclusive, there 
■would be a case which required to be answer- 
ed ** Per Bowen, L. in Selwyn v. Gar fit, 
38 Ch. D , 278 (284) ; In re Thompson and 
Holt , 44 Ch. D., 492 (500). 

(2) Selwyn v. Garfit, 38 Ch. D„ 278 (283, 
284). 

(3) Nutt v. Easton , [18991 1 Ch., 873; 
0. A. [1900] 1 Ch., 29. 

(4) Kennedy v. Dc Tr afford , [1896'J 1 Ch,, 

762 (772); O. A., [1897] A, ,C., ISO; 

Nutt V. Easton, [1899] 1 Ch., 873 ; 0. A., 


[1900] 1 Ch., 29. 

(5) Kirkwood v. Thompson , 2 H. & N., 
392 ; Locking v. Parker, L. R., 8 Ch.. 30; 
In re Alison, 11 Oh. D., 284, 

(6) Tanner v. Heard, 23 Beav,, 655; Mathe- 
son v. Clarke , 3 Drew., 3; Lccikng v. Parker, 
L.R., 8 Ch., 30 ; In re Alison, 11 Ch. D., 284; 
■Warner v. Jacob , 20 Ch D., 220; Charles v, 
Jones, 35 Ch. D., 25 ; Magnus v, Queensland 
Bank, 37 Ch. D., 466. 

(7) 44 & 35 Viet. c.. 41, s. 19 fi). 

(8) Smith v. Durrani , 1 De G. & J., 535 ; 

O. A., 9 H.L.C., 192. 

(9) Chabildas v, Dayal Mowji , 6 Bom. It, 
R., 557 (568) ; O. A. I. L. B., 31 Bom., 566, 

P. C. 

(10) Chabildas v. Dayal Mowji , 5 Bom. Xi. 
B., 247; O.A., 6 Bom. L,R. 557; O.AXLuB., 
31 Born,, 566, P.Q, 


The right to notice maybe waived by the mortgagor or his assigns/ 1 ) but 
waiver cannot be inferred from merely lying by : there must be some assent. 
If, therefore, be was unaware of the sale there can be no waiver, and so, of 
course, where he had previously assigned his interest in the property.* 2 3 4 * * ) Long 
delay as of ten years in impeaching an invalid sale may, however, amount to 
waiver, m 

1622. Conduct of Sale. — The mortgagee selling under his power of sale 

is sometimes spoken of as a trustee for the mortgagor. But this is incorrect. He 
is, no doubt, bound to conduct the sale fairly and with due regard to the interest 
of the mortgagor, but beyond this he is not liable. “ A mortgagee,” observed 
Bindley, L. J., “ is not a trustee of a power of sale for the mortgagor at all ; his 
right is to look after bimself first. But he is not at liberty to look after his own 
interests alone, and it is not right, proper, or legal, for him, either fraudulently, or 
wilfully, or recklessly, to sacrifice the property of the mortgagor : that is all.” *A) 
A mortgagee exercising his power of sale is not a trustee for the mortgagor, even 
if the mortgage is in the form of a trust for sale. (5) But on a sale of the 
mortgaged property under an express or a statutory power, the mortgagee be- 
comes a trustee of the surplus purchase-money after his own claim is satisfied, 
and he is then liable to the mortgagor or other persons interested in the equity of 
redemption or subsequent incumbrances, of whom he has notice, to whom he is 
liable to the extent of the money received if he pays the surplus to the wrong 
person. (6) * 

1623, A mortgagee selling under his power may sell either by private 
treaty or public auction. (V He is under no obligation to advertise the sale, ( 8 ) 
but he must give reasonable publicity to the conditions of sale, not merely by 
reading them over at the time of sale, but by circulating them in the auction- 
room, and widely distributing them among intending bidders before the sale. (9) 
Nor is he bound to wait till the property fetches a fair price. He must act as if he 
were a prudent man, but as a prudent man he may subordinate the mortgagor’s 
interest to his own. But he must not look after his own interests alone, nor 
must he recklessly sacrifice the mortgagor’s property. (10) And though the 
mortgagee is not a trustee for the mortgagor, he is something more than a 
perfunctory agent and must at least see that in subserving his own interests be 
does not sacrifice the interest of those equally interested in the property* He 
must not publish conditions having a depreciatory tendency and likely to shy 
off intending bidders. A mortgagee in selling the mortgaged property under a 
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power of sale contained in the mortgage-deed covenanted with the purchaser 
that the purchaser shall accept such title as the vendors ean give and shall 
not require the vendors to enter into any covenant except a covenant that they 
have not incumbered and shall not raise any question or objection to the title 
and shall ba held bound to accept such title as the vendors possess.” It was 
held that the condition was depreciatory, in that its natural tendency would be 
to deter bidders and lessen the price they would be prepared to pay.W So 
where the trustees say we are only trustees for sale : we produce you nothing 
but our deed ; you must take whatever title we have at the time ; we will give 
you merely a deed dated about 14 years ago, vesting the property in us as 
trustees for sale, the condition cannot be regarded as otherwise than 
depreciatory. (^) Where a condition is calculated to have a depreciatory tendency, it 
is no answer to say that the bidding was brisk or that the price fetched was the 
full value. (3) As, speaking of a sale by trustees, James, L.J., remarked : “ Then 
it is said tnat this condition has not, in effect, depreciated the sale, because it is 
shewn that the full value has been given for the property. Upon that point there is 
a large amount of contradictory evidence, some witnesses saying that more would 
have been given, and others saying that more would not have been given, and 
that the full price was obtained. That is precisely the thing the Court cannot 
inquire into. The cestui s que trust have a right to have this property sold 
without anything being done which is calculated to depreciate it ; and whether 
the effect which this condition was calculated to produce was or was not 
produced, it is impossible for the Court satisfactorily to determine, because the 
Court cannot know bow many people were deterred by such a clause as this 
from bidding or attending the sale.” ( 4 ) A depreciatory condition is one which 
tends to deter parsons from bidding or to deter those who bid from bidding 
up to so high a figure ; and a condition which has that tendency has it because 
it tends to cripple the right of a purchaser and to put a fetter on him. The 
question is whether the condition would tend to the detriment of the mortgagor 
or of an absolute owner, or be prudent in an absolute owner. If it would be 
prudent in an absolute owner, it is not imprudent as affecting a mortgagee. (5) 

1 624. In England, while a mortgagee may sell the whole or any part of the 
mortgaged property, he cannot sell, without sanction of the Court.! 6 ) the timber 
separately upon it;( 7 ) nor can he, unless expressly authorized by the mortgage- 
deed, sell the surface apart from the minerals. (8) But in no case can ha sell 
machinery apart from the mortgaged buildings. $) And if be sells only a part 
of the land he cannot sell with an easement over the land unsold. ( 16 ) 

The mortgagee may sell subject bo his right to rescind if he is unwilling: or 
unable to answer requisitions or objections to title made by the purchaser.! 11 ) 
The mortgagee may also sell upon the terms that a part of his purchase- money 
may remain on mortgage. ( 12 ) He is further empowered to sell either subject to 
prior charges or not.! 13 ) 


fl) Chabildasv. Dayal Mowji , 6 Bom. L.R., 
557 (567); O. A. I. L. R., 31 Bom., 566. P. 0, 

(2) Dante v. Ooldingham , L. JR., 8 Cb., 
902 (910) ; Dunn v. Flood , 25 Ch. D. t 629 ? 
O.A., 28 Ch. D„ 586. 

(3) Dance v. Ooldingham , L.B., 8 Ch., 902 
(910,911). 

(4) Dance v. Ooldingham , L.R , 8 Ch., 902 
(910, 911) ; followed in Ghabildas v. Dayal 
Mown, 6 Bom; X*,R., 557 (569b 

(5) Falkner v, The Equitable Reversionary 
Society } 4 Drew*; 356. 


(6) 22 & 23 Viet., c. 85, s. 13. 

(7) Chalmeley v. Paxton, 3 Bing., 207 ; 5 
Bing., 48. 

(8) DayrellY. Hoare , 12 A. & E., 356, 

(9) In re Yates , 38 Ch. D., 112. 

(10) Berkly v. Howell , 29 Beav,, 546. 

<11) Falkner v. Equitable & Co., 4 Drew,, 
352. 

(12) Thurlow v. Mackeson, D. R., 4 Q. R, f 
97. 

(13) 8. 19; 44 & 45 Viet., e. 41 ; Manser V. 
Dia t 8 De G.M. & G., 703, 
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1825. Of course, the mortgagee, who is the seller, cannot either directly or 
indirectly purchase the mortgaged property.! 1 ) But the disqualification applies 
only to the mortgagee exercising the power, so that a second mortgagee may 
buy from the first.! 2 ) But a co-mortgagee can under no circumstances pur- 
but the objection does not extend to a bona fide sale by a mortgagee 
in which he is a share-holder.® But otherwise not only the 


chase 

to a company ,, r . . 

mortgagee, but also his agent and solicitor are disqualified from purchasing the 
mortgaged property.! 1 2 3 4 5 * * ) But there is nothing to prevent the mortgagor or one 
of several mortgagors from purchasing the property ; and a co-mortgagor may 
purchase without any notice to or consent of his co-mortgagors, provided 
the sale is made under a proper and bona fide exercise of the power. ^ The 
validity of such a sale is not affected by any fiduciary relation subsisting 
between the purchasing mortgagor and his co-mortgagors, such as may have 
arisen from his having as their agent, received the rents, paid thereout the 
interest on the mortgage, and generally managed the property,® A sale to 
one of the co-mortgagors for a price sufficient to pay off the mortgagee s debt 
cannot be treated by other co- mortgagors as redemption of the mortgage. ® 
A purchase by a mortgagor from a first mortgagee selling under his power does 
not prejudice the second mortgagee, who will be preferred to incumbrancers of 
the mortgagor after the purchase. ® 

1626. The mortgagee is entitled to retain out of the 
ex ~ sale- proceeds all costs properly incurred in conducting the 
sale including any attempted or abortive sale,! 8 * ) 

1627. Limits of Mortgagee’s Discretion.— Unless there is any 
indication of the mode and manner in which the mortgagee should exercise the 
power, it is competent to him to dispose of the property by either auction or 
private treaty.® In order to make out a case for interference on the part of the 
mortgagor he would have to shew that the sale was wrongful and not warranted 
by the conditions of the mortgage-deed. 0°) The fact that the mortgagee had 
agreed that a part of the purchase-money might remain on a mortgage of the 
property sold, does not vitiate the sale. I 11 ) But if a condition is imposed by the 
mortgage-deed, the mortgagee must observe it before exercising the power. ( 12 ) 
No power can be exercised till default is made in payment of money when due, 
superadded to which must be observed the statutory restrictions as to service 
of notice and the minimum sum in arrear. 

The provision as to notice is obligatory, and it has been held that a power 
to sell without notice is of an oppressive character, and would be relieved 
against, if the mortgagor is shown or appears to have consented to the trans- 
action under pressure of necessity. ! 13 ) “It is not every bargain which 
necessity may induce one man to offer, that another is at liberty to accept.”! 14 ) It 


Mortgagee’s 

peases. 


(1) Dmvnes v. Grasebrook, 3 Mer,, 200: 
In re Bloye's Trusts , 1 Mao. & G., 488 ; Hen- 
derson v. Astwood , [1894] A. 0., 150. 

( 2) Parkinson v. Banbury , L.R., 24 

(3) Farrar v.Farrars, Ltd., 40 Oh. D., 359. 

(4) ' Martinson v. Clowes , 21 Ch, D,, 857 ; 
Orme v. Wright, 33 Jur.,19 ; Khairajmal v. 
JDiam, '90. W. N.. 201, P. 0. . 

(5) Kennedy v, Be Trafford , [1896] 1 Oh., 

762, O. A. [1897] * A. G., 180. 

5 (6) Kennedy v De Trafford, [1896] 1 Oh. 

762(771}.. , , 

J (7)' Otter v. Lord Vaux , 6 Be G-.M, & G. 


638. 

(8) Cf. Dryden v, Frost , 3 My, & N., 670 
(675) ; Ellison v. Wright , 3 Russ., 458; 
National Provincial Bank v. Games , 31 Oh. 
D,, 582 (592, 593). 

(9) Brohardv . Dumare$que> 3 Moo. P. 0. 
457, 

(10) Davy v, Durrant , 26 L.J. Ch., 830. 

(11} Davy v. Durrant, 26 L. J., Ch. 830. 

(12} Gill v, Newton, 12 Jur, (N. S.), 920. 

(13) Miller v. Cook, L. R., 18 Ea.» 641 
(646), 

(14) Bowes v. Heaps, 3 V. & B., 117. 



91 P. C. 

(6) Conveyancing Act, 1881, 43&4S Viet,, 
c. 41. 

(7) S. 20 (ii). 

(8) Miller y. Cook, L. R„ 10 Eq , 641. 

(9) 8ee s, 72. 

(10) 44 & 45 Viet., e. 41. 

(11) Dicker v. Angerstein, 3 Ch. D., 600. 

(12) Warner v. Jacob, 20 Ch. D., 220 (224), 


(1) Qwynne v. Heaton , 1 Bro. C. C.» 1 ; 
Miller v. Cook , L. K., 18 Eq., 641 (646). 

(2) Miller v. Cook, h. B., 18 Eq., 641 
(647). 

(3) Cockburn v. Edwards , 18 Ch. D., 449 
(456). 

(4) Poolers Trustee v. Wfogifoara, 38 Ch. 
D., 111 (122). 

(5) Venkatavarada v. Venkata, 23 W. R., 
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is not necessary that the mortgagee should have misled the mortgagor’s judg- 
ment or tampered with his poverty. W But such transactions, it allowed, 
would enable the mortgagee at any moment to extinguish the right of redemp- 
tion.! 1 2 3 ) A person standing in a position of active confidence, e.g., a client to his 
solicitor, is still less qualified to obtain the power of sale without notice.® But 
such powers are not ipso facto invalid, but require an explanation which would be 
sufficient if it is shewn that the solicitor-mortgagee had explained the situation 
to the client in the same way as if he had been borrowing money from a third 
party.! 4 5 ) But these precedents of English law are only instructive as furnishing 
a reason for the statutory rule in favour or notice here enacted, and the 
requirements of which may now be considered. 

Thus then what the statutes have done in England for all mortgagees, 
must be the subject of an express contract in favour of only certain mortgagees 
in India. The power of sale is further subject to the provisions of the section 
out of which parties cannot contract themselves. The English precedents 
must then be approached with caution, for on this subject the law of the two 
countries is by no means identical, 

1628. Sale for Recovery of Interest. — The second clause conferring 
on the mortgagee the power of sale on mere default in payment of interest 
has the effect of overruling a decision of the Privy Council in which an express 
clause to that effect was held to be penal, and, as such, unenforceable. ® Like 
the previous clause this clause is also taken from section 20. sub-section (ii) 
of the statute, ® but it has been modified in so far that the amount of the 
arrears is fixed at Bs. 500, and the period of arrears is raised to three months. 
In the English Statute the amount is not fixed, while the period fixed is two 
months. ( 7 ) It will be observed that the two clauses being separated distribu- 
tively by an “ or/’ the mortgagee need not give notice if his debt is of the 
nature mentioned in this clause, unless there is a stipulation, as is usual, for 
notice, in which case it must needs be given.® The amount of interest 
due under the mortgage may be out of the principal, interest or costs, or may 
represent such other sum as the mortgagee is entitled to add to his mortgage- 
money. ® The subject has already received attention. 

1 629. Title of Purchaser on Sale under Power. — The two follow- 
ing paragraphs are taken almost verbatim from sections 21 (1), (3) of the 
Conveyancing Act.( 10 ) The rule is enacted to afford reasonable security to 
purchasers, who would have had without such protection no safety in pur- 
chasing at such sales. Under this clause, the sale cannot be impeached on the 
ground that no case had arisen to authorize it, as that it was made before the 
mortgage-money had become due, or after it had been paid off. hi) If a mort- 
gagee exercises his power of sale bona fide , for the purpose of realizing his 
debt and without collusion with the purchaser, the Court will not interfere, 
even though the sale may be very disadvantageous to the mortgagor, unless 
the price is so low as to afford in itself evidence of fraud. h2) Even in cases 



(1) Whitworth v. Rhodes , 20 L. J. (Ch)., 82 (87). 

>5. (8) Casborne v. Scarfe » 1 Afck., 603 ; r/, 

(2) HiZZ v. Kirkwood , 28 W. R. (Eng.), Blake v t Foster, 2 B. & B., 402 ; Silberschildt 

'5. v. Schiott » 2 V, <5: B., 491 ; LeGros v. Cocke- 

(8) Heath v. Pugh, 6 Q. B, D„ 345 (361) rell , 5 Sim., 389. 

.K, Pugh v, 7 App. Cas., 238 ; (9) S. 41, Small Cause Courts Act (XV of 

irmanandas v. Jamna Bai, I* L, R., 10 1882) ; Chabildas v. Mowji, I. L. R., 26 

om.,49; Chabildas v, Dayal Mowji, I. L. Boro., 82, A suit for foreclosure is similarly 

.< 26 Bom. S2 {86, 87). a suit to recover the land, Wrixon v, Vtze, 

(4) Act V of 1908 ; s. 276, Act XIV of 1882. 3 Dr. & War., 116 (119, 120); followed per 

(5) Delhi & London Bank v, Pellary, 3 Lord Selborne in Heath v. Pugh, 6 Q. B. B,, 

om, L. R , 892. 345 (363, 364). 

|6) Chabildas v. Dayal Moioji , X. L. R., . (10) Jenkins v. Jones, 2 G-ift. 99 ; CftatiZ- 
5 Bom., 82 (86). das v, Dayal Moioji, 5 Bom.L.R,, 247. 

(7) v. 6 Q. B. X)., 345 (861) ; (11) Selwyn v. Gar fit, 38 0b. D., 273 ; Par- 

. k. Pugh v. Rea^, 7 App. Gas., 238; feon v. Banbury, L.R., 24 H.L., 1. 


1070 TRANSFER OF PROPERTY. [s. 69. 

falling into this category the mortgagor cannot obtain an injunction to stop 
the sale, * l) unless the mortgage-money is deposited in Court. * 1 2 ) 


1630. The purchaser of property from the mortgagee in exercise of his 
power of sale does not derive his title under or through him, but rather 
independently of him as a purchaser. ( 3 ) No doubt his title in a sense does 
descend to him from the mortgagee but since the effect of the sale to him is to 
override and extinguish the mortgage and convey to him a new and larger 
estate which the mortgagee did not possess , it cannot be said that he holds only 
by derivative title. Again, such a sale is not a “private alienation within” the 
meaning of section 64 of the Code of Civil Procedure,* 4 ) so as to be void if 
made after attachment of the property by Court, since an alienation after attach- 
ment in pursuance of a power conferred before the attachment does not fall 
within the scope of that section. ( 5 ) 


1631. As regards the relation of the purchaser to the mortgagor, it would 
seem that although in an English mortgage, the mortgagor may be said to be in 
possession of the mortgagee-property with the permission of the mortgagee, it is 
clear, that if the mortgages conveys the property under his power of sale, it 
cannot ordinarily be said that the mortgagor continues to be in possession with 
the permission of the mortgagee’s purchaser.! 6 ) On the other hand, the mort- 
gagor’s possession would from the date of the purchase be regarded as adverse 
fco the purchaser, unless the latter has done some act to indicate that the mort- 
gagor’s possession since then has been permissive merely.* 7 * ) Indeed, it would 
be so even in the cas9 of the mortgagee after foreclosure, since in the words of 
Lord Hardwieke a foreclosure is considered as a new purchase of the land. ($) 
The purchaser cannot sue to eject the mortgagor in the Court of Small 
Causes. $) 


1632. A purchaser under a power of sale is relieved from all obligation to 
make inquiries, unless the circumstances which put in question the propriety 
of the sale are brought to his knowledge and he purchases with that knowledge, in 
which case he becomes a party to the transaction which is impeached, * 10 ) and a 
proviso relieving a purchaser under a power from inquiring as to the regularity of 
a sale does not protect him if he knew of an irregularity which could not have 
been waived.* 11 ) A purchaser bidding at a sale held on conditions unusually 
depreciatory may be presumed to know that the mortgagor may seek to set aside 
the purchase. A depreciatory condition is one which tends to deter persons from 
bidding, and those who bid, from raising their bids to sinsure sale at a fair 
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priced 1 ) A mortgagee may sell under special conditions even of a stringent 
character, but they must not be unreasonably depreciatory.! 2 ) 

Though a mortgagee selling under the power of sale has not the same full 
powers over the property as an absolute owner, he is entitled to convey the 
property to a purchaser with all the legal incidents accompanying the grant, and 
on a sale of a part of the property comprised in the mortgage, he may give to 
the purchaser thereof an implied easement of light over the unsold portion . ( 3 > 

A mortgagee purporting to sell in exercise of the power can pass no title if 
be had in fact no power of sale.( 4 > Even a covenant by the mortgagor that he 
will join in the sale cannot be enforced by tbe purchaser, since such a covenant 
is presumed to be for the benefit of the mortgagee only.tf) 

1633. But where the purchaser buys property with notice of tbe irregular- 
Power improper- as that the period of three months had not elapsed, he 

iy exercised. is not protected by the proviso. (6) In one case where the 

. power given to sell was by public auction, and the property 
was sold by private contract, it was held that “ such sale was wrongful and not 
warranted by the conditions of the mortgage* deed, 5 6 7 ”(7) but the sale does not 
appear on that ground to have been set aside. In another case with similar 
facts it was held that the sale was not invalidated by the want of previous 
attempt to sell by auction, but was good as regarded both the purchaser and 
tbe mortgagee.! 8 9 * ) It is sometimes stated that the mortgagee is for the 
purposes of the sale a trustee of the mortgagor.^) But the consensus of opinion 
is that he is by no means a trustee of the mortgagor, and his position is not 
even loosely comparable to a trustee. As Lindiey, L. J., remarked : “ A mort- 

gagee is not a trustee of power of a sale for the mortgagor at all; his right is to 
look after himself first. But he is not at liberty to look after his own interests 
alone, and it is not right, or proper, or legal, for him, either fraudulently, or will- 
fully, or recklessly, to sacrifice the property of the mortgagor; that is alL”(iO) 
So in another case the Lords of the Privy Council, citing a learned Judge said, 
A. mortgagee is, strictly speaking, not a trustee of the power of sale. It is a 
power given to him for his own benefit, to enable him the better to realize his 
mortgage debt. If he exercises it bona fide for that purpose, without corruption 
or collusion with the purchaser, the Court will not interfere, even though the sale 
be very disadvantageous, unless indeed the price is so low as in itself to be 
evidence of fraud/’C 11 ! In short, the only obligation incumbent upon him 
is that he should act in good faith, and to determine which regard 



(l) Falkner v. Equitable Reversionary 
Society, 4 Drew., 356. 

{2} Hobson v. Bell, 2 Beav., 17. 

(8) Born v. Turner , [1900] 2 Oh., 211. 

(4) Doucett v. Wise , 3 W.R., 157. 

(5) Order v. Morgan , 18 Ves., 844 (346n) ; 
Alexander v. Crosbie , 1 J. & L., 666 (670) ; 
Gutteridgev , Flescher , 2 L.T. (N.S.), 830. 

(6) Sdwyin v. Grofit , 88 Oh. D., 278, 

(7) Bronard v. Dumaresque, 3 Moo. P. G,, 
457. 

(8) Davy v. Durr ant , Smith v. Durrani , 
26 L- J. Cb.. 830. 

(9) Per Jessel, M. R., in In re Cooper 

(vide Allen’s Contract), 4 Ch. D., 802 (818) ; 

“lb is not exactly the case of a trustee for 
sale ; it is the case of a mortgagee with 
power of sale, but a mortgagee, selling, is in 
effect a trustee with reference to the property 
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must he had to the ' particular circumstances of each case. But his 
position is not of a trustee even if the mortgage is in the form of a trust 
for sale except as regards the surplus of the purchase-money, if any, remaining 
in his bands.* 1 2 ) But his primary 'right is to realize his security and to find a 
purchaser if he can, and if in exercise o i his power he acts bona fide and 
takas reasonable precautions to obtain a proper price, the mortgagor has 
no redress, even although more might have been obtained from the property if 
the sale bad been postponed.* 21 He may sell under special conditions even of 
a stringent character if not unreasonably depreciatory.* 3 ) But a mortgagee 
with the power of sale must act with the same care and prudence, and use every 
effort which might be expected of a prudent man* 4 ) to have the sale conducted 
in a manner so as to fetch the highest price. But he is not bound to do more. 
As observed before, be need not wait for a more advantageous bargain, nor need 
he advertise before proceeding to sale.* 5 ) If the mortgagee is guilty of careless- 
ness or unbusinesslike conduct, the sale cannot on that ground alone be set aside, 
but he may be held liable for damages.* 6 ) The mortgagee may sell the whole or 
any portion of the mortgaged property, but he cannot sell the surface apart from 
the minerals, nor timber apart from the land,* 7 ) nor trade-machinery apart from 
the buildings,* 8 ) nor a portion of the land with an easement over the land 
unsold.* 9 ) 

1634. The mortgagee is disqualified from purchasing the property for 
himself, as it will be a purchase by a trustee of trust-pro- 
Mortgagee can- per ty(10) (§ 1625). This is correct, though the reason 
not purchase. given is incorrect and at variance with the reason given by 

Lord Macnaghten in delivering a judgment of the Privy Council. He said : “ A 
man cannot contract with himself. A man cannot sell to himself, either in his 
own person or in the person of another,”* 11 ) which only means that a person 
should not be placed in a position in which his duty may clash with his 
interest. And from which it follows that the mortgagee cannot even purchase 
benami in the name of another person. If he desires to purchase the property 
himself, he must waive his power and come before the Court in the simple 
character of a mortgagee. Even then he cannot bid without the permission of 
the Court conducting the sale.* 12 ) There is, however, no objection to the second 
and subsequent mortgagees purchasing the property from the first mortgagee 
selling under his power of sale.* 13 ) But the Court regards with jealousy all such 
purchases, and in one case, purchase by the secretary of the mortgagees was set 


(1) Locking v. Parker, L.R., 8 OR., 30 ; 26 L. J., Ch. t 830. 

In re Alison , 11 Oh. D., 284. (6) Marriot v. Anchor Reversionary Co., 

(2) Cholmondeley v, Clinton, 2 Jac. & W. 30 L. J., Ch., 571. 

X„ 182 ; Warner v. Jacob, 20 Ch. D., 220 ; (7) Cholmeley v. Paxton, 3 Bing., 207 ; 

cited Lindley, L. J., inFarrar v. Farrars, 5 Bing., 48, 

40 Ch. D., 395 (411). (8) In re Yates , 38 Oh, D., 112. 

(8) Eebson v. Bel, 2 Beav., 17 ; Kershaw, (9) Selwyn v. Garfit , 38 Oh. D., 573; 

w Kalow , 1 Jar. (N. S.), 974 Berkley v. Eowell , 29 Beav., 346. 

(4) Marrio v. Anchor Reversionary Co ,, (10) Parkinson v. Banbury , 13 W. R. 

30 L. J., Ch., 571 ; Colson v. Williams , 5S (Eng.). 331 ; Downes v. Grazebrook, 3 Mar., 
L. J., Oh., 539; Chabildas v . Dayal Mowji , 200 ; In re Bloye's Trusts, 1 Mac. & G., 488; 

5 Bom. L. R., 247 (250); following Gour’s Henderson v/ Astwood, (1894) A. 0., 150 

Trans. Pro. (1st Ed.) 341 ; O- A., 6 Bom. (158). 

L, R., 557 ; O.A.I.L.R., 31 Bom., 566, P.O., (11) Benderson v. Astwood , (1894) A. G,, 

but Marriot v. Anchor Reversionary Co., 30 150(158). 

L. J., 571, invests the mortgagee with the (12) Re Eagley , 3 Dea. & Ch., (504; Ten - 

fiduciary character which has been shewn to nant v. Trenchard , 4 Ch., 537. 

he too narrow. (13) Shaw v. Bunny , 34 L.J., Ch., 257 ; 

(5) Davy v. Durrani* Smith v. Durranti Kirkwood v. Thompson, 34 LX, Ch.. 305, 
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aside. W Of course, there is nothing against the mortgagee purchasing with 
the consent of the mortgagor, for in such a case the sale will be as good as one 
made by contract. By such sale, it is said, the mortgagee can acquire an 
unimpeachable title, owing to the merger of the equity of redemption in his 
favour.! 2 ) The effect of his purchase is analogous to that of a foreclosure- 
decree, which, as stated by Lord Selborne, is to vest the ownership of, and 
j . beneficial title to the land for the first time in the person who previously was a 

mere incumbrancer.! 3 ) The disability attaching to the mortgagee also attaches 
& to his agent, manager or other servant] who had acted in negotiating the advance 

and receiving interest on the mortgage.! 4 ) 

But sale to one of the mortgagors for his own benefit, without any notice 
to or consent of his co-mortgagors is permitted even though he may have acted 
as the mortgagee’s agent, to manage the property, received rents, and paid 
thereout the interest due on the mortgage. W In fact such a sale, if made for 
the mortgage-money due, is only a redemption in disguise, but it is not for that 
reason that the sale to a mortgagor is upheld, hut rather on the ground that a 
co-debtor is perfectly entitled to get in, for his own benefit, an outstanding 
incumbrance. He is in no fiduciary relation to his other co-debtors. 16) A 
second mortgagee may similarly buy from the first mortgagee.! 7 ) A purchase 


by a mortgagor from the first mortgagee operates only as a redemption of the 
first mortgage. It cannot prejudice the subsequent incumbrancers.! 8 ) So 
there can be no objection to sale by a mortgagee to a company of which he is a 
share-holder. ! 9 ) 

In fact, the question in such eases is not to whom the purchase was 
made, but whether the sale was bona fide and fair. A collusive sale to 
whomsoever made would be set aside at the instance of the mortgagor, ! 10 ) 
whereas a sale made to a bona fide purchaser without notice of the 
invalidating elements in the transaction would as a rule pass a good title to 
him.! 13 ) 

1635. Avoidance of Sale. — Of course, a purchaser who buys with 
knowledge of circumstances sufficient as against a mortgagee to invalidate the 
sale, becomes a party to the transaction and is not protected even by the 
proviso that the purchaser need make no inquiry.! 12 ) Hence the purchaser is in 
England usually protected in express powers by the insertion in the deed of 
what is called the c ‘ purchaser’s protection clause,” declaring that, upon any 
sale purporting to be made in pursuance of the power, the purchaser shall not be 
bound to inquire whether the conditions have been performed or observed. ! 13 ) 
A similar protection is thrown round him by the English Statutes which state 
the rale in the following terms : — 


(1) Martinson v. Clowes, 21 Oh. D., 857. 

(2) Raja Iiishen Butt v. Raja Mumtaz 
Ali , I.Xj.R., 5 Cal., 198 P.C. ; Heath v. Pugh , 

8 Q.B.D. at p. 361 ; O.A., *7 App. Gas., 235. 

(3) Heath v. Pugh, 6 Q.B.D., 34£ (361); 
G.A., 7 App. Gas,, 235, followed in Pwr- 
manand v. Jamna Bai, I.L.R., 10 Bom., 
49 (56). 

(4) Owe v. Wright, 3 Jur., 19 ; Ehairaj 
Mall v. Daim, I.L.R., 32 Gal. 312, P.G., 

9 201, P.C. 

(5) Kennedy v, BeTrafford , (1896) 1 Oh.j 
762 (770). 

{§) Kennedy v, BeTrafford, [1896] 1 Oh., 
O, TP — 135 


762 {773, 774), 0, A. *(1897), A.C., 180. 

(7) Parkinson v, Hanbury, L.R., 2 H. L,, 

1 . 

(8) Otter v. Lord Vaux , 6 Be G.M, & G., 
688 . 

(9) Farrar v. Farrars , Ltd,, 40 Ch. D., 395. 

(10) Robertson v. Norris , 4 Jnr. (N.S.), 443. 

(11) Bettyes v. Maynard , 49 L. T., 389 ; 

Dicker v. Anger stein, L.R., 3 Ch. D<, 

.600 ; Jenkins v. Jones, 29 L. J,, Gh., 493. 

(12) Prichard v. Wilson, 10 Jur. (N. S«), 
330 ; Muncherji v, Noor Mahomedbhoy, I, 
L.R., 17 Bom., 711(717). 

(13) Jenkins v. Jones , 29 Ch., 493. 
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S. 21(2). Where a conveyance is made in professed exercise of the power of 
gale 'conferred by the Act, the title of the purchaser shall not be impeachable 
on the ground that no case has arisen to authorise the safe, or that due notice 
was not given, or that the power was otherwise improperly or irregularly exercised, 
but any person damnified by an unauthorized, or improper, or irregular exercise of 
the power shall have his remedy in damages against the person exercising the 
power.j’(l) 

With reference to this clause which has been embodied in the section, it 
has been held that it has no application until the conveyance has been obtained ; 
consequently it does not preclude a person who has contracted to purchase 
from a mortgagee purporting to sell under the power from enquiring whether 
the vendor was in a position to exercise the power, nor from proving aliunde, 
in answer to an action for specific performance, that the power was improperly 
exercised.^ 2 ) 

An additional safeguard is the clause usually inserted in express powers 
providing that the mortgagee’s receipt for the purchase- money shall effectually 
discharge the purchaser from seeing to tbe application or being answerable for 
the loss or misappropriation thereof.! 8 ) 

lb is not generally the duty of a purchaser to inform a vendor of any of 
the circumstances which may make it desirable for him to purchase. (*) A 
person entered into an arrangement with the first mortgagee for the advant- 
ageous sale of apart of the mortgaged property, and thereupon he bought up at 
reduced price, the interest of the second mortgagee, without informing him of 
the arrangement for sale, and it was held that he was under no obligation to 
make the disclosure.! 5 ) 

In the absence of fraud the mortgagee does not forfeit his power by an 
abortive attempt to sell the property ostensibly to a third person, but in reality 
to himself. Such a purchase converts him into a mortgagee in possession, and 
as Such liable to account until the power of sale is validly exercised,! 6 ) and in 
this case he would be allowed the cost of his improvements, so far as they had 
enhanced the value of the property.! 1 ?) 

A bom fide purchaser without notice is in England held to get a good title 
if he had purchased the property from the mortgagee professing to aet under 
the power of sale, but which had however been suspended owiDg to the pendency 
of an action on his mortgage, in which a decree nisi for foreclosure had been 
previously passed.! 8 ) But in view of the different rule as to lis pendens 
obtaining in this countrv the same thing could hardly be said of a purchaser in 
India.! 9 ) ' , / . . , , " 


Portland, HR., 5 Ch., 40. Similarly in 
Ex parte Badcoch Mont , Mac. 231 ; Turner 
v. Trelawney, 12 Sim., 49; the mortgagee- 
purchaser was regarded as a trustee of what 
he purchased ; c/* Farrar v, Farrars , Ltd M 40 
Ch. D„ 395 (414). 

(7) Shephard v. Jones , 21 Ch. D,, 469; fol- 
lowed in Hendersons. Astwood , [1894] (A.C.) 
150 (163). 

(8) Stevens v. Theatres , Ltd., [1903] 1 Oh., 

857(862). , 

(9) See s* 52, Comm. 


(1) 44 & 45 Vict M c. 41, s. 21. 

(2) Life Interest. dc., Corporations . Band * 
in*Band Fire , etc., Society [1898] , 2 Ch., 230, 

, (3) The same protection ■ is afforded by 
Lord St, Leonard’s Act (22 & 28 Viet., c* 35) ; 
Lord Cran worth’s Act (23 & 24 Viet., c, 
145) ; The Conveyancing Act, 1881 (44 & 45 
Viet., e. 41, s. 22 (1); Henderson v. A$t- 
wood , [1894] A* C„ 150 (160). 

(4) Dolman v* 2?o fees, 22 Beav*, 402. 

( 5 ) B. ■ ' • ; y 

(6) Henderson v, Astwood, [1894] A, O., 
150 (161) ;■ following'' ^Topham v. Duke, of 
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1686. On a sale made under power, the burden of proof lies on him who 
Onus on impeach- seeks to im Peaeh & As Lindley, L. J., observed: “ It 
ing sale. appears to me that we should be throwing the greatest 

possible difficulties in the way of mortgagees if we ware to 
say that these mortgagees had done anything wrong or had failed to take any 
step which was reasonable and proper in such a transaction as this.”(l) But the 
contrary has been laid down in earlier cases. f 2 ) A transaction may appear 

as fraudulent. ( 3 ) In 
r : laches are fatal to his 
t sold it under the power 


suspicious, but it is not on that account to be damned 
order to succeed, the mortgagor must act promptly 
success.!^) The mortgagee of a reversionary interest 
of sale in January 1888. The reversioner who had notice of the sale took legal 
advice as to his rights, but took no steps to impeach the sale until December 
1897, when he commenced an action to set it aside. In April 1897 the 
reversion had fallen into possession, and it was held that by reason of his laches 
the plaintiff could not maintain the action. ! 5 ) 

168 / . Appropriation of Proceeds of Sale. — The directions as to the 
application of the proceeds of sale, contained in the section are copied from the 
English Conveyancing Act, (6) — only the section here has been made subject to 
a contract to the contrary. The proceeds of sale are first to be appropriated to the 
payment of previous incumbrances, if any, to which the sale is not made subject, 
and which may be done in the manner directed by section 57. Then the money 
may be applied by him (i) in payment of the costs and expenses of the sale ; 
(ii) in liquidation of the mortgage-money ; (iii) the surplus, if any, being paid over 
to the mortgagor. In Eagland the mortgagee cannot charge commission for 
conducting, the sale professionally, and the prohibition extends to the partner- 
ship of which he may be a member.! 7 ) The mortgagee is not entitled to the 
surplus., which be is to hold in trust for the mortgagor,! 9 ) to whom he must 
refund it immediately on completion of the sale, after which the surplus moneys 
in his hand will carry interest at the Court-rate, assessed in Bombay at 
six per cent.! 9 ) Being declared to be a trustee for the surplus in his 
hands, it is the duty of the mortgagee to see that it is paid over to a person 
legitimately entitled to it. If he pays it to a wrong person, he does not 
exonerate himself from the liability to pay it to the rightful claimant.!* 9 ) So 
money payable to a trust cannot be paid to one of the three trustees without the 
consent of the others.! 11 ) So again, where the mortgagee retained in his hands 
more of the purchase-money than was sufficient to satisfy his own claim, he was 
held bound to pay it over to the second mortgagee with simple interest at four 
per cent., even although the second mortgagee had delayed his claim for four 
years.! 12 ) It is the duty of the mortgagee to pay due regard to the rival 
claims of persons interested in the equity of redemption, and he is liable if 


(i; Kennedy v. DeTrofford, [1896] 1 Ch., 
762 (773). 

(2) Ex parte Lacey, 6 Ves., 625 ; Farrar 
v. Farrars , Ltd,, 40 Ch. D., 395 (415). 

(3) Farrar v. Farrars , Ltd., 40 Ch. D. 395 
(414, 415), 

(4) Nutt v. Easton , [1899] ICh., 873, O.A. 
[1900], ICh., 29. 

(5) Nutt v. Easton , [1900] 1 Ch., 29, 

(6) S. 21.(3). 

(7) Fisher, § 1790 ; „Furber v. Coble , 18 
Q. B. D., 194 (509); Kishendattv . Rajah 
Mumtaz All, I. h. R., 5 Cal., 198 (211), RC. 


(8) Lall Doss v. Jamal Ali , 9 W. R., 187 ; 
Jaijit Rai v. Gobind Tewari, I. L, R.,6 All., 
303 ; Jones v. Davies , 8 Ch. D., 205 ; Ra 
HasellooVs Estate, L.R., 13 Eg., 327. 

(9) Abdul Rahman v. Noor Mahomed, I.L. 
R., 16 Bom. 14 L . 

(10) Tanner v. Beard , 23 Beav., 555 ; 
Mathesonv. Clarice , 3 Drew., 3; Charles v. 
Jones , 35 Ch. D., 25 ; Magnus v. Queensland 
National Bank , 37 Ch. D., 466, 

(11) Magnus v. Queensland National Bank , 
36 Ch. D., 25 ; O. A., 37 Ch. D., 466 (472). 

(12) Gley v. Read, 76 L.T., 89. 



Bom,, 283; Daudbhai v. Daudbhai , I. L. 
K., 14 Bom., 118 ; Prabhakar v. Pandurang , 
12 B, H, C. R., 8S ; In re Mansfield , 34 Oh, 
D., 721. 

(8) Thorne v. Heath & Marsh, [1893] 8 
Oh., 530 ; 0. A,. [1894] , 1 Oh., 599 ; 0. A., 
[1895], A. C. 495, (The case turned upon 
the construction of s. 8 of the Trustee Act, 
1888, 51 & 52 Viet., c. 59), which relate to 
indemnity for breach of trust by trustee, com- 
mitted at the instigation of the beneficiary. 

(9) Wrigby v. Gill, [1905] 1 Ch., 241. 

(10) West London Commercial Bank v* 
Reliance dfc#, Society , 29 Oh, D., 954 (962)* 


(1) Roberts v . Ball , 24 L.J. Ch„ 471. 

(2) Quarrell v. Beckford , 1 Madd., 269 ; 
Charles v. Jowes, 35 Ch. D., 544 ; followed in 
Haji Abdul Rahman v, JVoor Mahomed, I* 
Xj, B,, 16 Bom., 141 (where the Court-rate, 
held to be 6 per cent., was allowed). 

(8) Maihison v. Clark , 25 L. J. Oh, 29. 

(4) Soufhwaite v. Ripon, 8 L.J. Oh,, (N.S.), 
139. 

(5) Chadwicks v. Heatley, 2 Coll,, 137 ; 
Springett v, Dashwood , 2 Gift, 521. 

(6) In re [1892], 1 Oh., 36 (88). 

(7) S. 10, Indian Limitation Act (XV of 

1877); <?/. Han y, Balambhat , I. L„ B. , 9 


he overlooks a claim which afterwards turns out -to be good. But in ease 
of doubt the mortgagee may retain the money as a stakeholder ana refer 
the parties to the Court for having their respective claims established ; or he 
may himself deposit the surplus in Court for payment to the rightful claimants 
in which case bis further responsibility would therewith terminate.' 1 ' But m 
any other ease it is his duty to set it apart so as to be fruitful for their benefit, 
and if he fails to do so, he will be charged with interest (in the case at 4 per 
cent.) from the time of the completion of the sale.' 2 ) 

But he cannot be fairly charged with interest if he held the money pending 
the settlement of dispute as to the rights of the rival claimants ; for he would 
then have to keep it in readiness for payment at any moment.' 3 4 5 6 ) Any person 
interested in sharing the money may move the Court to compel the mortgagee 
to have the money paid into Court, and a receiver may be appointed for any 
portion of the property remaining unsold.'^) Being a trustee of the surplus tine 
mortgagee is hound to furnish a true and faithful account of his own claims 
and submit them for examination of the persons interested in the surplus pro- 
ceeds. (5) If he has invested the surplus he must furnish all information as to 
the investment of the money. (Che law of limitation does not apply to such 
money remaining in the hands of the mortgagee. ' 7 ) 

But the mortgagee is no longer a trustee for the surplus if at the time of 
the sale the mortgagor’s equity of redemption had already become barred. ( 8 ) 

The sale by a mortgagee in possession of the mortgaged property in exercise 
of his power of sale, does not of itself entitle the mortgagor to an account with 
a general rest of the rents and profits as well as of the proceeds of sale, as on 
the date of the receipt thereof. ' 9 ) 

1638. The mortgagee’s liability to account does not cease even if the sale 
was made by the mortgagor with his concurrence. So where 
Account on sale mor j;g a gor of a leasehold house, with the concurrence of 
by mortgagor. mortgagee, who had notice of a second equitable 

mortgagee, sold the property, and the balance of the purchase-money after 
payment of the first mortgagee, was handed to the mortgagor, and the second 
mortgagee thereupon sued both the mortgagor and the first mortgagee for the 
money, it was held that the first mortgagee having joined in a conveyance with 
notice that part of the purchase-money was so applied in disregard of the claims 
of the subsequent incumbrancer of whom he had notice, and that he was 
therefore liable to the same extent as if he had himself received the whole of 
the purchase-money. 0°) 


1076 


TRANSFER OP PROPERTY. 


[s. 69. 



. 


ibdy. Excepted Cases. — The next clause exempts powers conferred 
before this Aec. A general exemption to that effect has already been made in 
section 2 (c) ante. The section does not prevent the mortgagee enforcing the 
power of sale in cases not governed by the Act. Thus the pawnee can recover his 
debt by sale of the pledged goods, and the mortgagor the surplus sale-proceeds, 
ii any, within three years from the date of the loan ® the pledge itself being 
enforceable in six years. ® The mortgage of stocks and other like securities of 
fluctuating value carry with them a power of sale after failure to pay at the 
fixed time, and where no time is fixed after the lapse of a reasonable timed 1 2 3 4 5 ) 
The creditor may. however, waive his right and sue for foreclosure and transfer 
of the stocks in his name.® 

1840. Jurisdiction. — The provisions of this section have been held to 
he applicable to Mahim — which being situate within the original Civil Jurisdic- 
tion of the Bombay High Court was held to be situate within f,h* f,nwn nf 


(1) Per Cotton, L. J., in West Dondo?i 
Commercial Bank v. Reliance c0c., Society , 29 
Oh. D., 951 (961, 962); 0. A. from 27 Oh. D., 
187 (in which the facts are set out). 

(2) S, 176, Indian Contract Act (IX of 
1872). 

(3) Saiyid Ali v. Debi Prasad , I. L. R., 24 
AIL, 251 ; Ram Chandra v. Antaji (18S6), B. 
P. J.. 161 ; cf. Art. 57, Sch. II, Limitation 
Act (XV of 1877). 

(4) Art. 120, Limitation Act (XV of 1877); 

Madan Mahan v, Eanai Lai, I. L. R,, 17 
AIL, 284. 


(5) Deverges v. Sandeman Clark & Co.* 
[1901] l Cb., 70. 

(6 1 Harr old v . Plenty, [1901] 2 Cli., 314. 

(7) Trimbak Ganqadhar v, Bhagwandas, I. 
L. R., 23 Bom., 348. 

(8) Kishen Datt v. Mumtaz Ali , I. L. R„ 5 
Cal., 210, P. C. The marginal note appended 
to the draft section refers to the case of 
Sadashiv v. Vithal , 11 B. H. C, R., 32. 

(9) Fisher, §§ 680-684 

(10) Dig. XX tit. 1 , De Pignoribus XU ; 
Story on Bailments, §§ 292, 814. 
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increasing thereby the value of bis security ; and on the other hand, many 
acquisitions by the mortgagee are in like manner treated as accretions to the 
mortgaged property or substitutions for it, and therefore subject to redemp- 
tion,”^) The rule is obviously one of equity, and would be inapplicable if the 
terms of the mortgage exclude the accretion.! 2 ) 

i.e., natural as in the 
For the purposes of the 
but must restore it with the 


1643. Meaning of Words. — “ Any accession 
illustration (a) or acquired as in the illustration (b). 
security Le., he cannot become its owner, L— - — 
accretion to the mortgagor upon redemption. 

1644. What Accessions pass with Mortgage— An accession to 
property may be of two kinds, natural or acquired. An alluvial rnahal is an 
instance of a natural accession,® while renewal of the mortgaged lease, ® ( and 
land or title acquired by surrender,! 1 2 3 4 5 6 * ) purchase of trees standing on the mort- 
gaged land by the mortgagee® afford instances of acquired accessions. , An 
accession of the same kind may be sometimes natural and at other times 
acquired. This section confers on the mortgagee a right to both for the purpose 
of his security. The mortgagor may, however, contract himself out of. the 
section. If the mortgagee has incurred any expenditure in either acquiring 
or maintaining the accession, he is entitled to be reimbursed, and the question 
may b6 decided in the redemption-suit or a separate suit.!?) An accession is an 
accretion to the principal, and its essence is that though an addition, it remains 
a part of the principal and as soon as it can be severed and separately enjoyed, 
it ceases to be an accession. 

1645. The question whether an accession forms part of the mortgagee’s 
security is one which must be answered with reference to whether it is an 
accession. If it is an accession it becomes a part of the mortgaged property 
under the terms of this section. But the question whether it does not form 
part of the security depends upon the special terms in the mortgage-deed. Thus 
where the mortgage was of a certain number of branded sheep and herds of cattle 
onarun, with the issue, increase, and produce thereof, the Privy Council held the 
security limited to the issue and increase of such specific sheep, and not include 
any sheep afterwards brought upon the run, though in substitution of those 
specified in the original mortgage.® So mortgage or a lease spoken of as one 
which might be granted under certain specified regulations would not give an 
equity to a lien attaching upon a lease derived by some other title.® So it has 
been held in the Punjab that an encroachment made by the mortgagee in 
possession upon the mortgagor’s adjoining land is not otherwise than adverse 
even though the encroached area be shown as a part of the mortgage-security 
in the settlement papers, and being adverse, it of course ceases to be an accretion 
available to the mortgagor on redemption.! 10 ) On the other hand, where a village, 


(7) Bakshi Bam v. DarJcu Tuharam , 10 
B. H. 0. R„ 369 ; Re Bill Pottery , 15 W. R.. 
(Eng.), 97. 

(8) Webster v. Power , L. R., 2 P. C., 69 
(80). 

(9) Webster v. Power , L. R., 2 P. 0., 69- 
(80). Bat it maybe added such a case was 
not raised in the Court below (see ib> 9 pp. 
80, 81). 

(10) Mula Singh v. Budh $ingh % 25 I. C. r 
(Punj.) 616. 


(1) Rajah Kishen Dati v. Mumtaz Ali. I. 
L. R., 5 Gal,, 198, P. C. 

(2) Webster v. Power , L. R., 2 P. C., 69 
(80 ) ; Ganpatji v, Saadat Ali , I, L. R, 2 
All., 787. 

(3) Ganpatji v. Saadat Ali , I. L. R., 2 AIL, 
787. 

(4) B. 71. 

(5) Doe v. Pott , 2 DougL, 709. 

(6) Bukshi Mam v. Darku Tnkaram, 10 B. 

H. C. R. 369. 
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without specification of boundaries, is mortgaged as a whole, and it subsequently 
increases or decreases in size through the decision of a survey-officer, it retains 
its identity, notwithstanding any casual increase or decrease thus occasioned, and 
is as an aggregate both a security to the mortgagee and subject to redemption 
by the mortgagor.C 1 2 3 4 ) So again, where during the possession of the usufructuary 
mortgagee, the latter purchased from the Government some trees standing 
thereon, the ownership therein coalesced with his right to the occupancy and 
thenceforth became identical with it. The mortgagor could then redeem the 
land with the accession so made by the mortgagee, reimbursing him the 
expense incurred f thereon.(2) The mortgage of “the entire taluka B,” assessed to 
a certain revenue, was held to comprise an alluvial mahal appertaining to the 
taluka although it had been separately assessed. 13) The enlargement of, or the 
removal of incumbrances from the estate of the mortgagor effected by himself 
generally enure to the benefit of the mortgagee by increasing the value of bis 
security. ^ So where a mortgagee sub-mortgages his rights and afterwards 
acquires from his mortgagor the equity of redemption in the mortgaged property, 
such acquisition will enure for the benefit of the sub-mortgagee who will then 
be entitled to sue for sale of the property in the same way as if the proprietary 
interest had been mortgaged to him from the first. ( 5 ) An accession to property 
is not to be regarded as though it bad been added to the security in the same 
sense as when a mortgagee takes additional and independent property by way 
of an additional security for his mortgage-debt. But it is to be regarded as 
incorporated in the original subject of the security as though it had been in 
existence at the time when the original security was given, just as young trees 
growing upon land, which is subject to a mortgage, when they grow into timber, 
create a valuable accession to the land and therefore to the security, but 
cannot be regarded in any sense as separate from or independent of the land, 
upon which they stand. I 6 ) So where after the execution of two simultaneous 
mortgages in respect of a house and certain lands appurtenant thereto, the 
mortgagor erected two other houses on the land, and subsequently executed 
various mortgages in respect of the several houses, and the decree in the suit 
by the fourth mortgagee directed that the whole of the property should be sold 
free of incumbrances, in separate lots, and the sale-proceeds to be distributed 
among the various mortgagees in accordance with their priorities, and the 
property more or less pledged by each mortgage and the sale- proceeds 
were insufficient to pay off the mortgagees, it was held that for the pur- 
poses of the security of the two prior mortgagees, the two new houses 
were accessions to the mortgaged property and became incorporated with 
the original subject of the security, as though they had been in existence 
at the time when the original security was given.! 7 ) A mine or quarry 
opened by the mortgagor on mortgaged land after the mortgage is an accession to 
which the mortgagee is entitled for the purpose of his security. ( 8 ) The good 
will of a business naturally passes with it as its necessary incident.! 9 ) The 
owner of business-premises mortgaged them with the machinery and fixture. 
A railway company gave notice to acquire a part of the premises for their 

(1) Sadashiv v. Vithal, 11 B, H. 0. R., 32 (5) Ajudhia Prasad v. Man Singh, I. L. B. f 

(33). 25 All., 46. 

(2) Bakshi Bam v. Darku Tukar am, 10 B. (6) Krishna Gopal v. Miller , I. L. R„ 29 

H. 0. R., 369 (371). Cal., 803 (80S). 

(3) Ganpatjiv . SaadatAli , I. L. R., 2 All., (7) Krishna Gopal v. Miller , I, L. R., 29 

787 (791, 792), Cal., 803. 

(4) Shyarna Churn v. Ananda Chandra , 3 $) Elias v. Snowdon , 4 App. Cas. 454. 

C.W.N., 323, . (9) Chissum v, Dewe$ t 5 Russ., 29. 





(1) Pile v, Pile, B Oh. D., 36. 

, (2) i Surf a Nctrain v. Nanda Lai. I. L B,, 
33 Cal., 12X2 (1217). 

(3) In re Eodgens , 11 Ir. Eq. R., 99 ; 
Praston v. Melville , 16 Sim., 163 ; Pluriket v. 
Mansfield. 2 J, & L., 344 ; Vaughan v. Food, 
1 Myl, & K., 403 ; Hyland v. Smith , 1 Myl. 
& 0., 53 ; Carver v» Bowles , 9 B, I., Ch, f 91 
(Bonuses on bank-stock are capital) ; Clayton 
v. Gresham , 10 Yes., 288 (Bonus to proprietors 
o! bank-stock considered as capital). 

(4) Mathews v . Maude, 1 Buss. & M., 397. 

(5) Hallis v. AlZarc. 12 Jur. (NTS.), 638, 

(6) Ffe Rteorg, 13 Ves„ 363. 

(71 Pans v. Pans, 10 Yes., 185. 


(8) Brander v. Brander, 4 Ves., 800 ; Afasow. 
v. Hawkins, 4 Bro, P. 0., 8. 

(9) In re Barton, Zi. R., 5 Eq., 23S ; Fard 
v. Combe , 7 Sim., 634. 

(10 ) Cullwick v. Sioindall , L. B,, 3 Eq., 
249 ; ATontfi v. Barnes , [1901] 1 Q. B», 205. 

(11) i?Zias v. Snowdon . 4 App. Gas., 454. 

(12) In ra Stockton , 10 Ch. D., 357 ; ^ 
parte Punnett, 16 Oh. D., 226 (235) ; Morton 
v. Foods, L. K., 3 Q. B., 658; O. A,, 4 Q. B., 
293. 

(13) £owqft v. Food Co., [1894] 1 Q, B., 
713 (720) ; Hobson v. Gorringe , [1897] 1 Oh., 
182. 


railway, but before the price was fixed the mortgagor died, and the mortgagee 
entered into possession of the property. Subsequently the company paid a sum 
of £15,950, for the premises, out of which £ 2,800 were awarded for loss 
of trade profits. This amount was claimed by the executors as belonging to the 
mortgagor's estate, but it was held that the sum was in the nature of compen- 
sation for the value of the goodwill of the business which passed with the 
premises, and that the mortgagee and not the executors was entitled to it.! 1 ) The 
enlargement of the lessee’s interest in the leasehold after it is mortgaged is 
again an accession to which the mortgagee may lay claim. So acquisition of 
the mokurari interest by the shifani tenant would also be such an accession.! 2 3 4 ) 

1646. A bonus declared by a company on its stock in addition to the 
annual dividend is not in th§ nature of annual profits, bat an accretion of the 
capital, (8) and would pass by necessary implication with the stock. M A 
bonus is properly a sum arising from the division of some accumulated fund, 
which has been set apart from the profits of the preceding years. ! 5 6 * ) Bonuses 
are invariably considered as accretions to the capital, and the manner in which 
they are given makes no difference. (6) An extraordinary division of a sum of 
money by a bank among the proprietors of its stock beyond the usual dividend 
was considered as capital. U) In another case annuities divided among the 
proprietors of the bank stock pro rata were regarded as an accretion to the 
capital. (8) Sometimes an additional share fully paid up is issued to each 
existing shareholder. ( 9 ) 

1647. Trade fixtures affixed ! 19 ) or a mine or quarry opened fat) by the 
mortgagor after the mortgage for the purpose of his trade follow the 
corpus. A mortgagee does not cease to be a mortgagee merely because 
he is made a landlord by the mortgagor of a leasehold property attorning to 
him. On the other hand, the attornment is to be regarded as a superadded 
security and he is not bound to elect between his two positions. He is, 
therefore, still entitled to the fixtures which the mortgagor may have annexed 
after the execution of the mortgage. ! 12 ) But if the fixtures annexed to the 
mortgagor’s property belong to a third party, the mortgagee cannot take them 
because they do not belong to the mortgagor. Unless this be so, as 
Bindley, L, J., observed, persons dealing bona fide with mortgagors in 
possession will be exposed to very unreasonable risks ; and honest business 
with them will be seriously impeded.”! 1 ^ But a fixture annexed on the 
hire-purchase agreement in writing before the mortgage would pass to the 
mortgagee without notice of the agreement. But it would seem that if the 
fixture had been annexed after the mortgage, or the mortgagee had notice of 
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the agreement W he could not then claim it. (2) In any casa no fixtures 
will pass if they were excluded by the terms of the mortgage. ® 

1648. Accessions pass to Puisne Mortgagee : — Accretions enure 
for the benefit of subsequent mortgagees after redemption of the first mortgage. 
It should be noted that while the mortgagee is entitled to an accession, if by 
diluvion or other causes his security is diminished, he can call upon the 
mortgagor to furnish him with another adequate security. (4) In this respect 
an equitable mortgagee has the same rights as a legal mortgagee. !^) The 
plea of bona fide purchaser without notice is no defence to the right to 
accessions. Nor can the mortgagor charge his mortgagee for them. (6) So if 
a mortgaged house be burnt or pulled down and a new building erected in its 
place by an assignee of the equity of redemption the mortgagee can enforce his 
security on the new building. ( 7 ) In this case the seeuriDy may be said to have 
assumed a new form in which the mortgagee would take it.! 8 ) The mortgagee's 
right to accession prevails as opposed to the right of the Grown against the mort- 
gagor 1 2 3 4 5 ' 9 ) and the solicitor's lien for costs.! 10 ) 

1649. Rule limited by Contract. — The rule here enacfcedis stated to 
be subject to a contract to the contrary, such contract may, it is apprehended, 
be either express or implied. A vatandar mortgaged his Deshgat vatan land to 
the mortgagee, which the latter knew was appurtenant to bis hereditary office 
and inalienable beyond the life-time of the incumbent. Subsequently to the 
mortgage the estate of the mortgagor was enlai'ged so as to be alienable in the 
life-time of the holder. The mortgagee claimed to hold the property against the 
mortgagor's heir, but the Court held that the mortgagee could not claim to hold 
the security after the mortgagor’s death. But in so holding the Court merely 
adverted to the rule of estoppel enacted in section 43 (li) and made no reference 
to the wider rule here enacted. 

7 1 . When the mortgaged property is a lease for a term of 
Eenewai of mort- years, and the mortgagor obtains a renewal of 
gaged lease. the lease, the mortgagee, in the absence of a 

contract to the contrary, shall, for the purposes of the security, 
be entitled to the new lease. 


Jr 

#■ 


1650. Analogous Law. — This section is a counterpart of section 64, 
and is enacted in accordance with the English law. If the renewal of a term is 
regarded as an accession as it is in England,!* 2) this section might have been 
more advantageously added as an illustration to the last preceding section, A 
similar illustration is indeed appended to section 90 of the Indian Trusts Act,( 13 ) 
and which runs thus : 


(1) Hobson v. Gorringe, [1897] 1 Oh , 182, 
discussed in 18 L. Q. R., 120. 

(2) Cumberland Union Banking Co. v. 
Maryport Hematite etc., Co., [1892] 1 Cb., 
415 ; followed in Gough v. Wood , [1894] 1 
Q. B., 713. 

(3) S. 8. ante. Southport etc. Co. v. Thom- 
son, 87 Ob. D., 64 ; Begvie v. Fenwick, L. R., 
8 Ob.. 1075, note ; Mather v. Fraser, 2 K . k, 
3\, 536 ; Haley v. Eammersly, 30 L. J., Ch., 
771. 

(4) S. 68, last para. 

(5) In re Lusty, 60 L, T., 160. 

G. TP— 136 


(6) Leigh v, Burnett, 29 Oh. D., 231. 

<7) Morais v. Hafeesmn, ■(. 1860} S. D. A., 
N. W. P., 432, 

(8) Byjnath v. Bamoodeen, 21 W. R., 233, 
P. 0. 

(9) Factor v. Philpott , 12 Price, 197. 

(10) Smith v, Chichester , 2 Dr. & War, 393. 

(11) Gangabai v. Baswant , I.L.R,, 34 Rom. 
175 (182>; see § § 720, 721 ante. 

(12) Bakestraw v. Brewer, 2 P. W., 511; 
Fisher, § 684 ; Robb., pp, 164, 175. 

(13) Act II of 1882. 
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{a} A , the tenanfc-for-life of leasehold property, renews the lease in his own name 
and for hissown benefit. A holds the renewed lease for the benefit of all those 
interested in the old lease. 

1651. Principle. — A renewed lease is a graft upon the old stock and is 
therefore subject to the same equities both as to foreclosure and redemption. ( 1 2 3 ) 
Benewals of leases by trustees, executors aod other persons in a fiduciary 
position follow the same principle.! 2 ) 

1652. Meaning of Words. — Lease for a term of years:” for if the 
lease is permanent, it would require no renewal. 

1658. Renewed Lease. — As the mortgagor is entitled upon redemption 
to a renewal obtained by tne mortgagee, ( 3 ) so is the mortgagee entitled to the 
renewal obtained by the mortgagor, as security for his mortgage, although the 
renewal may really be a new lease granted upon determination of the old one, 
and not in accordance with any covenant for renewal.^) The rule remains 
unimpaired though the renewal was obtained after the original term had 
expired, (5) or though the new lease was not to commence till after the expiration 
of the old one. ) A new lease obtained by a mortgagor, even on forfeiture of the 
original term or by whatever other means, would equally enure for the benefit of 
the mortgagee for the purpose of his security, although the mortgagor could not 
have at the time of the mortgage transferred the new lease to the mortgagee as it 
was not then in existence. (7) Following these principles it ha 3 been held at 
Allahabad that where a zemindar having mortgaged his zemindari together with 
his sir land, lost his zemindari rights and became an ex- proprietary tenant of 
the sir , the mortgage would take effect as a mortgage of the ex- proprietary 
rights. ( 8 ) The question that the new lease given included additional land, or 
was for varying term, would not affect the question. 

1654. But in the absence of any covenant in the mortgage-deed to that 
effect the mortgagor is under no obligation to renew his expired lease. But 
his failure to obtain renewal may bring down upon him the penalty of personal 
liability. ( 9 ) Moreover, on his failure to renew, it is competent to the mortgagee 
to stand in his place, UQ) and obtain renewal, and for which he is entitled to be 
reimbursed the expense in the manner allowed by the next section. ( ll ) But 
if the mortgagor renders the renewal impossible by purchasing the reversion, 
the whole of the estate so acquired will become subject to the mortgage.^ 12 ) 


(1) Sir William Grant, M. R., in Moody v„ 
Mathews , 7 Yes., 174 (184), remarked that 
in equity the renewed lease is considered the 
same lease. 

(2) S. 90, Indian Trusts Act (II of 1882) ; 
Bushworth's case , Freem, Ch M IS ; Bakestraw 
v. Brewer, 2 P, Wms. 511 ; Balt v. Halt, 1 
Oh., Ca., 190 ; Beech v. Sandford ; Sel. Ca., 
in Oh., 61 ; Tastor v. Marriott , Amb., 66S 
(670) ; Bowe v. Chichester , Amb., 715, 
in which the earliest cases are reviewed, per 
L. 0., p. 719. Owen v. Williams, Amb., 734 
(737) ; Pickering v. Yowles , 1 Bro. C. 0 , 
197 ; Leigh v. Burnett, 29 Oh. !>,, 231. 

(3) 8.64. 

(4) Vishnu Trimbak v. Tattia Vasudev , 
1 B. H. C. R., 22 \ Mahomed Assudoollah 
v. Karamuttoollah, 4 N. W, P., H. 0. R., 11. 

(5) Pickering v. Yowles, 1 Bro. 0. 0., 197 ; 


Moody v. Mathews , 7 Ves., 185 ; James v. 
Dean, 11 Ves., 383 ; 15 Ves., 336. 

(6) Bakestraw v. Brewer , 2 P. Wms., 115 ; 
Taster v, Marriott, Amb,, 668 (670) ; Ben v. 
Sandford, 2 Eq., Gas., 741. 

(7) Moody v. Mathews , 7 Ves,, 185 ; Hughes 
v. Howard, 25 Beav., 575 ; Trmnper v. Trum - 
per, L. R., 8 Oh., 870; followed in Sham Das 
v. Batul Bibi, I. L. R., 24 All., 538 (540, 
541). 

(8) Sham Lai v, Batul Bibi 4 1. L, R., 24 
All.. 538 (541). 

(9) S. 68, ante. 

(10) Evans v, Walshe , 2 Sch. & LeL, 519; 
Bevell v. Bussey, 2 Ba. & Be., 280 (286). 

(11) S. 72 (e). 

(12) In re Lord Banelagh's Will , 26 Oh. D., 
590 (599). 
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The DQorfjgagor-Iessee musfc not derogate from bis own grant. He could not* 
for instance, relinquish his tenancy so as to destroy the security of his mort- 
gagee, any more than he could by such relinquishment determine the under- 
leased Section 115 moreover provides that surrender of the lease by the 
mortgagor during the period of the mortgage will not prejudice the mort- 
gagee. W A similar provision is made in illustration (a) of section 90 of the 
Indian Trusts Act/ 1 2 3 ) “ The doctrine of this Court, ” says Pearson, J-, “ has 
always been that the mortgagor of a renewable lease can hold a renewal lease 
only subject to the mortgagee/’ W But the doctrine that the renewed lease 
is a graft on the original lease so as to become part of it applies only to leases 
which are renewable by custom or contract. Hence, if a trustee or partner of 
a lease which is not renewable buys the reversion on the lease, he is, in the 
absence of fraud, entitled to hold it for his own benefit/ 5 ) 

This section like the last may, moreover, be overridden by an express 
agreement to the contrary, 

72. When, during the continuance of the mortgage, the 
Bights of wort- mortgagee takes possession of the mortgaged 
gages in posses- property, he may spend such money as is neces- 
Bion. sary . 

(a) for the due management of the property and the 

collection of the rents and profits thereof ; 

(b) for its preservation from destruction, forfeiture or sale ; 

(c) for supporting the mortgagor’s title to the property ; 

(d) for making his own title thereto good against the 
mortgagor; and 


(e) when the mortgaged property is a renewable leasehold, 
for the renewal of the lease ; 

and may, in the absence of a contract to the contrary, add 
such money to the principal money, at the rate of 
interest payable on the principal, and, where no such 
rate is fixed, at the rate of nine per cent, per annum. 

Where the property is by its nature insurable, the mortgagee 
may also, in the absence of a contract to the contrary, insure 
and keep insured against loss or damage by fire the whole or any 
part of such property ; and the premiums paid for any such in- 
surance shall be a charge on the mortgaged property, in addition 
to the principal money, with the same priority and with interest 
at the same rate. But the amount of such insurance shall not 
exceed the amount specified in this behalf in the mortgage-deed 


(1) Sham. Das v. Batul Bibi, I. L. R„ 24 2 Oh. D., at p.253. 

AIL, 588 (541) ; Badri Prasad v. Sheo Dhian , (3) Act; II of 1882. 

It B. R., 18 All., 354. (4) Leigh v. Burnett , 29 Ch. D„ 231 (234, 

(2) Badri v, Sheo Dhian , I. L. R„ 18 All., 325). 

354 ; 0/. Great Western Bailway Co. v. Smith t (5) Bevan v. Webb, (1905) 1 Ch,, 620. 
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or (if no such amount is therein specified) two -thirds of the 
amount that would be required in case of .total destruction to 
. reinstate the property insured. 

Nothing in this section shall be deemed to authorize the 
mortgagee to insure when an insurance of the property is kept 
up by or on behalf of the mortgagor to the amount in which 
the mortgagee is hereby authorised to insure. 

1655. Analogous Law — The law here enunciated generally correspond 
with the English law noticed below. The penultimate paragraph as to insur- 
ance was originally taken from Lord Granworth’s Act. U) This section 
defines the rights of the mortgagee in possession, as section 76 defines his- 
liabilities. A mortgagee in possession may be regarded as “ interested ” in the 
payment of money which the mortgagor is bound by law to pay, and his right 
to be reimbursed by the mortgagor is then declared by section 69 of the Indian 
Contract Act. ( 2 ) But in so far he secures the outlay in the same way as the 
mortgage-money, this section goes a good deal further than section 69 which 
confers on him a bare right to reimbursement. 

Clauses (a) to ( e ) are founded on the pre-existing law and the Bill refers to 
the eariiar eases as their justifying authorities. And since the section merely 
codifies the pre-existing rules, it has been applied to all mortgages irrespective 
of their date of execution.! 4 ) 

The provisions of this section have been held to be in exhaustive,! 5 ) for it 
is conceivable that instances may occur which though not falling within its 
scope may still call for the intervention of the Courts on the ground of justice, 
equity and good conscience ; but such cases must in any case be regarded as 
exceptional, 

1656. Principle. — This section does not imperatively enjoin on the 
mortgagee to perform the duties therein named, or incur expenditure thereon. 
No doubt his duties are similar and have been so laid down in section 76. But 
this section only declares that if the mortgagee incurs expenditure on the 
objects here specified, he is entitled to tack the amount to his mortgage-money 
and recover it as a part thereof. The section gives way if the contract between 
the parties is made otherwise, in the absence of which it is presumed that the 
expenditure incurred by the mortgagee was incurred on behalf of the mortgagor, 
who being primarily liable for it, is bound to make it good to the mortgagee.! 6 ) 
But the mortgagor shouia not be '‘improved ’’out of his estate. The expense 
must be necessary and incurred strictly on the objects specified. The section 


- (1) (I860), 23 & 24 Viet., c. 345, s. 11. Cl. ib)— Ameer oollah v. Bam Das, (1867) N. 

(Powers of mortgagees, now replaced by 44 & W. P., H. C. R , 187 ; Cl. ( c)~Brojonath v. 

45 Viet., o., 41, ss, 39 (ii). 23 (1), (2), <iii). Bhugohutty , 1 W. R., 133 ; Cl. le)—Nugender 

The marginal note refers only to the earlier Chunder v. Kaviinee , 11 M. I. A. 241. 

Statute, and to 2 Davidson’s Conveyancing, (4) Girdhari Lai v, Bholanath . I. L. R,y 10 
606. . All., 611 (614); Bohra Thahur Dasv. Collec- 
ts) Act IX of 1872. tor of Aligarh, I. L. R.. 26 All., 593 (597). 

(3) The references marginally noted against (5) Bakhohari v. Biprodas , I. L. ;R., 31 
Cl. (a)—- areMacpherson’s Mortgage, 109,113 ; Cal., 975 (978). 

Bamji v. Chinto, 1 B, H. C.R., 199 (203); (6) C/. s. 69, Indian Contract Act (IX of 

Manchersha v. Kamrunisa, 5 B. H. C. R, (A. 1872). 

C.), 109 ; Bagho y, Anaji, ib. (A. C.), 116; 


s. 72.] 


MEANING OP MORTGAGEE IN POSSESSION, 


1085 


I ^oing ^ 0lll3 ^ e ^ u P° n equitable regard to the interests of the parties does not on 

| the one hand arm the mortgagee with a weapon to frustrate redemption, and on 

j the other deprive him of the expense incurred in preserving the property for the 

mortgagor. The section, like section 89 of the Contract Act, is based upon the 
fiction of an implied request by the mortgagor. W It only reproduces the rules 
| of equity affecting land which the Courts of Justice in India have uniformly 

| adopted.! 1 2 ) 

f" 1657. Meaning of W ords. — “ During the continuance of the mortgage 

must mean after the contract establishing the relationship of mortgagor and 
mortgagee between the parties has been entered into and established. “ Mort- 
gagee takes possession;" i.e., in his right as mortgagee. “ May spend such 
money as is necessary excludes his charging for his own services. “ Forfeiture 
or sale sale must be free from incumbrance, but there is no indication of it in 
the language of the text. ‘ For supporting the mortgagor’s title if it is 
assailed by any adverse claimant. 

Property by its nature insurable such as godowns, buildings, and other 
property liable to destruction by fire, etc. Land and other similar property 
which is oniy^ liable to destruction by flood or diluvion do nob fall into the 
clause, as their liability to destruction from those contingencies is too remote 
to necessitate legislative protection. 

1658. When is a Mortgagee in Possession.— The right of the 
mortgagee to spend money on the objects specified in the section commences the 
moment he takes possession of the mortgaged property “during the continuance of 
the mortgage/’ Strictly construed, this clause would exclude the case of an 
usufructuary mortgagee, for he does not take possession during the continuance 
of the mortgage, but in its inception. Indeed, his possession must commence 
before the mortgage itself commences or is completed/ 3 ) But it is scarcely 
likely that such an important class of mortgagees was intended to be excluded 
from the benefit of the section. 



7 


Obviously, the oniy mortgagees to whom the rule could apply and has been 
made applicable are the usufructuary and English mortgagees and those of ano- 
malous character in which there is change of possession. The question whether 
mortgagee is in possession at any time must depend upon the existence of the 
mortgage coupled with the fact of his possession. The question whether his pos- 
session must be qua mortgagee or it may be in any other capacity would appear 
to be material. . Bor, suppose the mortgagee enters upon possession of the pro- 
perty under an independent lease given to him after the mortgage, are his rights 
and liabilities to be determined only on the basis of his mortgage ? If so, it 
may fie predicated generally of all mortgagees that their other rights howsoever 
acquired would always coalesce and merge in their security. But there is no 
authority for su6h a proposition, and the mortgagee cannot be held liable to 
account if his possession was in a character altogether different from and un- 
connected with his mortgage/ 4 ) Thus, if the Collector leased out the property 
to the mortgagee on his paying up the arrears of revenue which fell due before 
his mortgage, he could not beheld to be liable to account to the mortgagor for 
the period of his occupation. (5) 


(1) Bam Tuhal Singh v, Bissessur Ball , L. 
R,, 2 I. A., 134 ; Chedilal v. Bhagwan Das , 
I. L, R., 11 AIL, 234. 

(2) Girdharlal v. Bholanath , I. L. R., 10 

All,, 611 (614) ; Bohra Thakur Dasv* Collect- 


or of Aligarh , I. L. R., 26. All., 593 (597). 

(3) Sae s. 58 (d) ante , 

(4) Page v. Linmod , 4 CL & P., 399. 

(5) Karamut Ali v. Imdad Ali t (1852) N. 
W.P.S.D. A.,7. 
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1659. Where the mortgagee fills the two characters of mortgagee and 
as lessee, the question whether he was in possession as 
lessee so as to be free from the liability to account, or as 
mortgagee, in which case his liability is unquestionable, is one 
which must in a great measure depend upon the intention of the parties, as gather- 
ed from the nature of the two transactions and the surrounding circumstances.! 1 2 3 4 * * ) 
If the two deeds cannot be considered apart one from the other, or if there be 
circumstances to shew that the lease was only a mode adopted for the payment 
of interest on the mortgage-money, if the lease is terminable with the mortgage 
and cannot be surrendered so long as the mortgage subsists, if the rent reserved 
by the lease is calculated with reference to the amount of the mortgage, and is 
made liable to reduction proportionately to the reduction that might taka place 
in that amount, it cannot be regarded as apart from the mortgage, and the 
rights and liabilities of the parties will be determined on that footing.® So 
where the amount of the lease was exactly equivalent to the amount of 
interest payable under the mortgage, ana the mortgage-deed contained a covenant 
that any arrears due by the lessee should be a charge upon ‘the mortgaged 
property, which was also inserted in the counterpart of the lease, the Court 
regarded the mortgage and the lease as different parts of the same transaction.® 
A stipulation that a lease should continue until the loan should be repaid, is 
clearly a mortgage by whatever name it may be called by the parties. ® Zure - 

peshgi leases are similarly treated, and the liability of the mortgagee to account 
would ordinarily be presumed. In England it has been laid down that if a prior 
mortgagee enters into possession of the mortgaged property after the creation of 
a puisne mortgage, it may be under a lease, he is invariably treated as a mort- 
gagee in possession so as to render him liable to account to the puisne 
mortgagee.® But to convert a lessee into a mortgagee in order to render his 
possession subservient to the subsequent incumbrancers is hardly consonant 
with the trend of the English cases, and, indeed, with the strict view equity 
takes of the responsibilities of a mortgagee in possession. As Rigby, L. J., said, 
“It follows of course from the almost penal liabilities imposed upon a mortgagee 
in possession that Courts of Equity were very slow to decide that possession 
had been taken, and would not do so, unless satisfied that the mortgagee in 
possession took the possession in his capacity of mortgagee without any reason- 
able ground for believing himself to bold in any other capacity.”® The Courts, 
therefore, favoured any means which will enable the mortgagee to obtain the 
advantages of possession without its drawbacks.! 7 ) A mortgagee entering into 
possession as a purchaser or as an agent, trustee or manager of the mortgagor 
would not seem to be a mortgagee in possession.® So Lord Oranworth observed : 

I think that it is perfectly clear law, that when a person becomes possessed 


Possession 

lessee. 


(1) Jafer Busen v. Ban jit Singh, I. L. R., 
21 All,, 4 (5) ; following Shunker Ball v. 
Poorun Mull, (1867) N. W. P. H. 0. R., 150 ; 
Imdad Hasan v. Badri Prasad, X. L. R., 20 
AIL, 401 (405,406). 

(2) Imdad Hasan y, Badri Prasad, I, L. 
E., 20 All., 401 (406, 407). 

(3) Altai Ali v. Lalta Prasad , I. L. R„ 19 
AIL, 496 ; Baghelin v, Mathura Prasad , I. 
L. R., 4 AIL, 480. 

(4) Athar Ali v, Nawazi Lai, (1859) S. D. 

A. , 1181 ; Wumroonnessa y. Saeedun , B. L. 

B. (Sup. Vol.), 613 1616), F, B., Chenna- 

patnam v. Tedakamalla, X. L, R., 27 Mad., 


86 .. 

(5) Gregg v. Arnott, LI. & G., 246. 

(6 ) Gaskell v. Gosling, (1896) 1 Q.B., 669 
(691); following Parkinson v. Banbury , L.R., 
2 H.L., 1 [Esher, M.R., & Lopes, L.I„,held 
on the main facts against Rigby, L.J., whose 
judgment was dissentient, but it does not 
affect his views on the law] . 

(7) Gaskell v. Gosling , (1896) 1 Q.B., 669 
(691). 

(8) Lord Kensington v. Bouverie , 7 De G, 
M. & G. f 156; Parkinson v. Banbury, L.B., 
2 HL, 1 (13,14). 
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t of a property, though erroneously supposing that he is a purchaser, if it after- 

: wards turns out that he is not to ba treated as a purchaser, but only as a person 

who has a sort of lien upon the property, that does not make him a mortgagee 
in possession within the meaning of that rule which charges him with wilful 
default. What was the origin of that rule I do not know, and it is not very 
clear, or very distinctly laid down in the cases, but it seems to me to depend 
upon this, that the party taking possession must have known that fas w?.»s in 
possession as mortgagee. That seems to be essential to the rule.”* 1 ) So where 
f possession is taken under a forfeiture and not as mortgagee it does not invest 

i the mortgagee with that character.*' 2 ) So where a patentee assigns to each of 

two persons a moiety of his patent rights, and one of the assignees assigns his 
share by way of mortgage to the other assignee who works it, he is not liable to 
account to the other for profits.* 3 ) But where the lease and the mortgage are 
contemporaneous and interdependant deeds, as where the stipulation is that the 
rent of the leased property should be appropriated towards interest due on the 
mortgage the two transactions must be treated as a single transaction giving 
rise to corresponding rights and liabilities, it being in such a case immaterial 
that the lease was to the agent or relation of the given mortgagee.* 4 ) A person 
who enters into possession in one character may change his character afterwards 
so as to become liable as a mortgagee in possession,* 5 ) So contrariwise, a 
mortgagee in possession may subsequently cease to be so, but if he fraudulently 
denies his character as such, he would not afterwards be permitted to re- assert 
it to his own advantage: “ Here you set up a title adverse to the owner; 
and when a creditor denies his character as such and claims as owner, 
I cannot allow him to fall back on his original character of creditor, as if be 
had never departed from it. I will never allow a party, who has put the 
owner at arm’s length, to turn round, when defeated, and claim all the 
benefits attached to the character of a fair creditor.” * 6 ) Thus while the 
mortgagee in possession is not ordinarily chargeable with interest on his 
receipts,* 7 ) he will forfeit his immunities if he sets up an adverse title.* 8 ) His 
other rights are set out in this section. But the rule is otherwise if a person 
has been honestly led into a belief that upon non-payment by the mortgagor of 
the money at the time fixed, he became the absolute owner of the property,* 9 ) 
a fortiori if the mortgagor abandoned possession without enforcing his right of 
redemption. * 10 ) 

1660. But in an Indian appeal the same tribunal have laid down a 
different rule. In that case, the Court had made an erroneous decree for 
possession instead of for judicial sale, and the mortgages being placed in posses- 
sion, the case was finally struck off. Eleven years afterwards the mortgagor 
sued for accounts, and the Privy Council allowed his prayer holding that the 
decree for possession did not amount to a decree for foreclosure, failing which 

(1) Parkinson v« Banbury* L.R. 2 H.L,, 1 Hand Bank , 4 App. Gas,, 391 (408, 409). 

(13, 14). (7) Nelson v. Booth , 3 De. G. & J., 119. 

(2) Blennerhassett v. Bay, 2 Ba. & Be,,°104 (8) Per Sir James Colville in National Bank 

(125). v. United Hand-in- Hand Bank , 4 App. Cas., 

(3) Steers v. Bogers , (1893) A. C., 232 (236, 391 (409), Privy Council Appeal from Victoria. 

237). (9) Anand Rav v. Rami, 2 B.H C.R., 214 

(4) Of. Chennapatnam v. Tadahamalla , I, (218, 219). (The mortgagee in the case had 

L.R--, 27 Mad. 86, been misled by the current of decisions to that 

(5) Parkinson v, Hanbury, L.R., 2 H,L, effect, afterwards reversed by Ramjiv. Ghinto , 

I. (14). 1 B.EL0.R., 199). Ramshet v. Pindharinath , 

(6) Per St. Lord Leonards in the Incor - 8 B.H.C.R., 286 (289) ; Smyth v. Simpson , 7 

porated Society v. Richards, 1 Dm. & War., Moo. P.C., 205. 

258 (334) ; National Bank v. United Hand-in - (10) Smyth v. Simpson ,7 Moo.P?C., 205 (227), 






the possession of t»he decree- bolder could only be of a mortgage in possession, 
and as such he must submit to be redeemed.^ 1 2 3 4 5 6 ) This case may perhaps be 
distinguished on the ground that their Lordships based their judgment mainly 
on tbe construction of the decree, and that the question, about the bona fides 
of the mortgagee was neither pressed nor decided. In another case the mort- 
gagee’s possession was taken as equivalent to interest, and he was relieved 
from the necessity of having to render an account. W It would appear that a 
purchaser in a mortgage- decree for sale would have to account for the rents 
and profits, if owing to the non- joinder of a necessary party the sale operates 
merely as an assignment of the mortgage. The liability of a mortgagee in 
wrongful possession to account is one which he cannot surmount by pleading 
his unlawful possession. And it has been held that a mortgagee holding 
over after the expiration of his lease would be treated as a mortgagee in 
possession and not as a tenant holding over. (4) 

There is a wide distinction between the usufruct collected by a mortgagee 
in possession, and damages which he may recover for wrongful eviction by the 
mortgagor. (5) If a mortgagor wrongfully turns a mortgagee out of possession, 
the mortgagee is entitled to retain any mesne profits which he may recover 
against tbe mortgagor and is not bound to account for it., 

1661. The question what amounts to a mortgagee’s possession still 
Immaterial ele- remains. The mere receipt of rents and profits by him is 
meats* not enough to clothe him with that character. (6) As 

Cotton, L ,J., observed : “ In order to hold that a mortgagee not in actual posses- 
sion is in receipt of the rents and profits, in my opinion it* ought to be shown not 
only that begets the amount of the rents paid by the tenants, even although he 
gets their cheques or their cash, but that he receives it in such a way that it can be 
properly said that he has taken upon himself to intercept the power of the mort- 
gagor, to manage his estate. and has himself so managed and received the rents as 
part of the management of the estate.”** 7 ) It is not necessary that tbe mortgagee 
should be in actual physical occupation of the property. He may equally effec- 
tually be in possession through his agent or receiver.* 8 ) A notice by him to 
tenants of mortgaged property to pay him rent and restraining the mortgagor from 
interfering with the estate is a sufficient assumption of possession, where the pro- 
perty is settled on tenants. (9) So it has been observed by the Vice-Chancellor : 
“A man may have been in possession of an estate without being in the occupation 
of an acre of it. Any one is in possession of an estate who receives rent from 
the tenants who do occupy it.” And if the possession is his, he cannot shake 
off his responsibilities by calling himself trustee, manager, agent or receiver 0*1) 
of the mortgagor. ( 12 ) Nor can be capriciously give up his possession at any 
moment to rid himself of his responsibilities. ( l3 ) On the other hand, if be is 


(1) Baja Bapamma v. Vira Protapa , I.L.E, 
19 Mad., 249 <254), P.0 ; Shib Dass v. Kali 
Kumar , I.L.R., 30 Cal., 463 ; Nilkant v. 
Joynedin 7 W.R. 30. 

(2) Umes Chunder v. Zahur Fatima , LL. 
18 Gal., 164 (180), P.0, 

(3) Niikant v. Joynedin, l W.R., 30. 

(4) Bishop v. Sharp, 2 Yern.* 469. 

(5) Chuiterdharee v. Bamdoolaree (1859), 
S.D.A., 1181 ; Wazuroonmssa v. Saeedun , B. 
L.R*, (Sup* Yob), 613 (617) P.B. 

(6) Stanley v. Grundy t 22 Ch. D.< 478 ; 

Noyes v* Pollopk , 32 Ch. D. } 53 ; Parkinson v, 

Banbury, L.R. ,2 H.L., 1 (16). 


(7) Noyes v. Pollock , 32 Ch. D., 53 (161) 
Richards v. Overseers of Kidderminster (1896), 
2 Ch., 212 (220). 

(8) Per North, J., in Bichards v. Overseers 
of Kidderminster (1896), 2 Ch., 212 (219, 220). 

(9) Simmms v. Shirley , 6 Ch. D., 178. 

(10) Trulockv. Robey , 15 Sim., 265 (273) ; 
Shepard v. Jones , 21 Ch. D., 469 (475). 

(11) Shamalv . Lakhimoni,6 LG. (Cal.) 323, 
(328). 

(12) Lord Trimleston v. Ramil, 1 Ba. & Be., 
377. 

(13) Re Prytherch , 42 Ch. D., 590. 
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once let into possession by the mortgagor, he cannot as a rule eject him without 
offering to redeem him. 0) Where a mortgage-deed is silent as to possession, 
and there is no agreement to the contrary, a mortgagee who takes possession 
takes also the obligation upon him to account for the rents and profits during 
the time he is in possession. ( 2 ) 

1682. Neither the mortgagor nor the mortgagee can get rid of the liabilities 
attaching to his position by assigning his rights (§ 1513). If the mortgagee was 

* liable to account, his assignee is none the less liable, for he cannot succeed to 

the rights of his assignor freed from the liabilities subject to which the rights 
were held/ 3 ) 

A mortgagee in possession of only a part of the mortgaged property is not 
liable to account for the whole. “If there are two independent tenants the 
mortgagor may take possession of one and not of the other, and the case seems 
substantially the same where the properties are physically conterminous.” W 
So where the mortgagee of land, consisting of copses and of a farm which was 
let without the shooting or the timber, gave notice to the tenant of the farm to 
pay the rent to him, it was held that though the mortgagee had become 
mortgagee in possession of the farm, he had not become mortgagee in possession 
of the shooting, the copses or the timber so as to be liable to account/ 5 ) The 
mere fact that the mortgagee had moved to restrain the mortgagor from cutting 
the timber would not however convert the mortgagee into a mortgagee in pos- 
session, for he is entitled to restrain the cutting of timber if it will diminish his 
security. (6) 

& A sub-mortgagee of a part of the estate and in possession of the property 

| mortgaged to him would similarly be liable to account only for the property 

in his possession. ( 7 ) But it is conceivable that such possession may work 
ouster from enjoyment of the rest, and in such case the fact that the mortgagee 
was only in possession of a part of the property would not relieve him from 
having to account for the remainder. 

1683. Limits of Admissible Expenditure.— -The mortgagee in 
possession is entitled to maintain, as far as possible, the value of his security 
unimpaired, and he is so far interested in spending money upon it. But since 
this is primarily the duty of the mortgagor/ 8 ) he is liable to reimburse him the 
expenditure presumably incurred on his behalf. The mortgagee must, however, 
keep a clear, full and accurate account of the money spent by him, (9) and his 
claim, if made in Court, must be supported by at least prima facie evidence. 
Where the expenditure incurred is not unreasonable, it is not necessary that 
the mortgagor should have had notice of it. It is only when the expenditure is 
unreasonable, inconsiderable or unusual, that notice to the mortgagor becomes 
material for the purpose of showing that be had acquiesced in it/ 10 ) It was at 
one time thought that the mortgagee could not claim for improvements made 
after the expiry of the day fixed for payment, but under the clause there can be 
no doubt that the mortgagee will be entitled, to his remedy for the expenditure 

(t) Davy v. Barker, 2 Atk., 2 ; Postlethwaite (5) Simmins v. Shirley, 6 Oh. D., 178 ; 
v. Blythe, 2 Swan., 256. Soar v. Dalby , 15 Beav M 156. 

(2) Madari v. Baldeo Prasad, I.L.R., 27 (6) Simmins v. Shirley, 6 Oh. D., 173 (175). 

All., 351 (355), F.B. (7) JoyprohaSh v. Ragoobur, (1865) S.D.A, r 

(3) Hossam v« Bamlal , {1863) S.D.A., N. N.W.P., 59. 

W.P., 192. (8) See s. 68, last para, 

(4) Per Pry, J., in Simmins v. Shirley, 6 (9) ,S. 76 (g), 

Ch. D., 173(175). (10) Shepard v, Jones, 21 Oh, D, , 469. 
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incurred by him, during the continuance of the mortgage, that is, until the debt 
is paid off or extinguished! 1 ) But it must be remembered that whatever may 
be the actual expense incurred by him, he is not entitled to be reimbursed more 
than what was necessary , and then, too, it must have been incurred on the 
objects specified in the clauses. The question whether the expenditure was 
necessary is one of fact and must be determined according to the circumstances 
of each case! 2 ) The object of limiting the mortgagee’s right to necessary 
expense was to prevent him from incurring such expenditure as may cripple 
the right or power of redemption. As Lord Langdale expressed it, “ the 
mortgagee has no right to lay out money in what he calls improving the 
property, which may be done in such a way as to make it utterly impossible 
for the mortgagor with his means ever to redeem. This has been termed 
improving a mortgagor out of his estate.” ® It has, therefore, been expressly 
provided by the section that the mortgagee may charge for the preservation of 
the property though not for its improvement! 4 ) 

The objects upon which the mortgagee is authorized to incur expense are 
specified in the sub-clauses. 

1664. Management of the Property. —The right of the mortgagee 
Cl (&) in P ossess * on °fiarge for the expense incurred in the 

* management of the property flows out of his liability to 

manage it as a man of prudence using his best endeavours in realizing the rents 
and profits thereof. The mortgagee may charge for the expense incurred by him 
in the management of the property, but he could not, it was at one time held, 
charge for his own time and labour expended thereupon, for to manage the 
property was said to be his duty, and no one was allowed to have an interest in 
antagonism to his duty.® This rule originated in England before the repeal of 
the usury law, but notwithstanding its repeal, it has continued to be rigidly 
adhered to by the Courts! 6 ) so much so that it refused to allow for his manage- 
ment even though the mortgagor may have agreed to pay for it. But an exception 
was made in the case of mortgagees who happen to be solicitors and who have 
since 1895 been exempted from the rule by an Act of Parliament! 7 ) But the 
tendency of recent decisions has been to allow the 'mortgagee reasonable 
recompense for his management and the only exceptions admitted are those in 
which the agreement to pay him for his management constitutes a clog on the 
mortgagor’s right of redemption or when it is unconscionable or clearly obtained 
by undue influence or the abuse of fiduciary relations! 8 ) It has been conse- 
quently held that an agreement to remunerate the mortgagee for his manage- 
ment is valid unless it is objectionable on the grounds before set out. f 9 ) 


(X) Bamji v. C'hinto, 1 (A.C.), 

199 ; see Krishna Pattar v, Shrinivasa Pat- 
tar , LL.B.,20 Mad., 124, 

(2) Kadir Moidin v. Nepean, I.L.R., 26 
Cal., 1 (P.C.). 

(3) Sandon v. Hooper, 6 Beav., 246. 

. (4) ArumcMUa v. Sithayi , I.L.R., 19 
Mad,, 327 (329),; Ameeroollah v. Bam Bass, 
2 Agra, 187; Bagho v. Anaji, 5 B.H.C.B. 
(A. C.), 116. 

(5) Shipway v. Broadwood , [1899] 1 Q. 
B, 376 ; Bonithon v. Bockmore, 1 Vera., 316; 
French v. Baron, 2 Atk., 120; Godfrey v. 
Watson, B Atk., 517 ;. 26 E,L.R tj 1098 


(1099) ; Mahadev v, Ramchandra , 6 Bom., L. 
R., 590. 

(6) Broad v. Selfe , 9 Jur, (N. S.), 885; 
Barett v. Bartley , L. R., 2 Eg., 795; Be 
Wallis^ZO Q. B, D., 176; Byre v. Hughes, 
2 Oh. D„ 148 ; Be Goody, [1893] 1 Oh., 129 ; 
Kavanagh v. Working Man’s Society , [1896] 
1 Ir, R., 56. 

(7) Mortgagee’s Legal Costs Act (1895) (58 
& 59 Viet., C. 25). 

(8) Hope Mills v. Cawasji , 13 Bom, L. R, 

162 (183,184). * 

(9) Ib„ p, 184, 
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And it may be added that; this section far from invalidating such contracts 
allows the mortgagee to *’ spend such money as i3 necessary for the due manage- 
ment of the property ” and which does not preclude him from paying himself a 
reasonable sum for his own services. Even when the mortgagee was held not 
entitled to charge for his own time and labour, he was held not thereby debarred 
from employing an agent on whose services he naturally incurs expense which 
he is entitled to debit to the mortgagor. U) Bat if the manager is his own son 
and no salary has b8en paid to him, he cannot debit it in the accounts, unless 
he has resided at a distance from his father, in which case his cost of 
maintenance would have to be allowed on realization of rents.® It is customary 
to allow 10 per cent, on the gross receipts as collection-expense, unless there is 
evidence of more or less as being the actual expense incurred.® This is the 
normal rate at which even a trespasser may charge for collection, unless the 
trespass was altogether tortuous and malicious, or continued without any bona 
fide claim of right, ® and it is clear that in the absence of other evidence a 
mortgagee in possession would be entitled to charge for collection at the same 
rata. He may also charge for other expense incident to his management. Thus 
if he had to pay an outgoing tenant for crops on the ground it would be a 
legitimate item to charge in his account.® Again, the mortgages may have to 
sue tenants or others in the ordinary course of his management as for recovery 
of rent, injunction against commission of waste, trespass and the like, and it 
cannot be denied that he is entitled to charge for the cost of litigation,® and 
may recover it personally from the mortgagor unless his liability was expressly 
excluded by the deed. (?) Bat if the deed provided that the cost of litigation 
should be deducted from the revenues, the expense cannot be then recovered from 
f the mortgagor personally, for “ in the face of the express provision in the deed for 

one mode of payment it is difficult to imply any other mode.”® The mort- 
gagee’s right to recover the cost of litigation has been denied at Madras at any 
rate where the suit was for recovery of rents due from tenants settled by the 
mortgagee, ® but the author! fcies^ 1 2 * * * * * * * 10 ) upon which this view is based do not 
support it. Indeed, according to the English practice the mortgagee is invariably 


(1) Heera Singh v. Sahoo Bachman Das, 
<1858) S. D. A m N. W. P., 447 (564). 

(2) Kadir Moidin v. Nepean, I.L.R., 26 
Cal., 1 P. C. 

(8) Grish Chunder v. Shoshi Shikereshawar , 
27 Cal., 951 (969, 970), P. C. ; 
Eoghonath v. Lachmi , 1 Agra, 132 ; Mahomed 
v. Noor, (1862) 8. D. A., N. W. P., 200. The 
contrary was held in Brojonath v. Bhugobuity , 

IW, R., 133 (134) ; and in Mukand Ball v. 
>Goluk Chunder , 9 W. R., 572 (575), in which 
the Couzg said; “No item should be allowed 
to the mortgagee which is not either admitted 
by the mortgagor, or supported by evidence 

of some sort. For instance, neither 10 per 
-cant, nor 5 per cent, should be allowed for 

collection-oharges, but only so much as the 

amount of collection actually amounted to, 

and if proper vouchers for this are not forth- 

coming, at least some evidence should be 

adduced sufficient to lead to a reasonable 
•estimate of what the expenses under this 
Jhead probably were.” Bat this view is now 
no longer supported by precedents or practice. 


Indeed, the contrary has been laid down in 
numerous cases : Moolchani v. Mt. Deokoon - 
wur , (1852) S. D. A., N. W. P., 477 ; Banee 
Sengur v . Banee Bug ^el, (1853) S. D. A., N, 
W. P., 112 ; Beera Singh v. Sahoo Buchmun, 
(1853) S. D. A., N. W. P., 564 * Burbms v. 
Petum Singh , (1854) S. D. A., N. W. P., 
371; Khyaleeram v. Bamdyal, ( 1855) S. D. 
A., N. W. P., 15. 

(4) Altaf All v. LaljiMal , T.L.R., 1 AIL, 
518, F. B.; Abdul Ghafur v. Baja Bam, I.L. 
R. , 23 All. 252 ; Dungar Mai v. Jai Bam , 
I.Li.R., 24 All., 376 (380), 

(5) Oxenham v. Ellis, 18 Beav., 593. 

(6) Saunders v. Bao Khooman Singh , 
(1853) S. D. A., N. W.P.. 692. 

(7) Shri Ganesh v. Keshavrav, I.L.R., 
15 Born., 625 (639), 

(8) lb. 

(9) Pokree Saheb v. Pokree Beary, 

21 Mad., 32 (33, 34). 

(10) Godfrey v. Watson , 3 Afck., 517; Par- 
ker v. Watkins, John. 133. 





(1) Dryden v. Frost, 3 My. & Or., 670 

(675) ; Dettilin v, Gale , 7 Yes., 558 (585) ; 

jEJllison v. 8 Russ., 458 ; Reviewed 

Cotton, L. J,, in National Provincial 

Bankv. Games , 31 Ch. D., 582 (592,593); 
Jfamman v. Bonner , 10 lur. (N.S.), 534, 


(2) Moolchand v. Deokoower, (1852j S. D* 
A., N. W. P„ 477. 

(3) Noyes v. Pollock , 30 Ch. D., 336. 

(4) Vijbhukandas v. Dayaram, 9 Bom, L# 
R., 1181. 

(5) Shepard y. Jones* 21 Ch, D., 469. 


allowed all costs properly incurred by him in relation to his security. 0) Of 
course, costs, which the mortgagee has improperly incurred, as on an unnecessary 
and harassing litigation, cannot be recovered. 


1665. The mortgagee may also charge for the wages of chowkidars, and as- 
certain percentage, ordinarily 5 per cent, for contingencies/ 2 ) It is, however* 
apprehended that an allowance for contingencies would hardly be now 
permitted. But the mortgagor could not dispute his lumbardari haq usually 
allowed at the same rate, where the mortgagee is the recorded lumbardar in the 
Collector’s books. But miscellaneous items of expenditure as on rasad , %*e, y . 
supplies made to official wayfarers, mendicants and the like, are wholly 
inadmissible. 

Where the same establishment has managed properties comprised in. 
different mortgages, the Court will equitably apportion the costs between tho 
several estates, keeping in view the amounts of incumbrances and the difficulties 
of management. Where the mortgagee appoints an agent, he does so at his 
own risk, for his liability to account for all rents paid to the agent remains the 
same as if they were paid to him, and the death of the agent and consequent 
difficulty of proving what the agent received is no answer/ 3 * ) 

Though this section lays down the rights of the mortgagee in possession, 
it does net affect his liabilities in other respects. If therefore the mortgage 
was executed by a Hindu widow, the mortgagee in possession may spend money 
on repairs, but it cannot be recovered from the reversioner succeeded to the- 
estate, if it was made without legal necessity nor can the mortgagee remove 
the buildings put up by him on the property so mortgaged. W 

1668. Preservation. — Again, the mortgagee may expend such money as 
is necessary for the preservation of the property from its 
* ^ ' destruction, forfeiture or sale. Under section 76 it is his 

duty to manage the property as a person of ordinary prudence would manage it 
as if it were his own. Under this clause he is entitled to charge for his 
management. The mortgagee must, however, confine his outlay to preservation 
only of the property. He should not expend money on its improvements. If, 
however, there is necessity for incurring extraordinary expenses, he musk 
obtain the mortgagor’s consent/ 5 ) But neither notice to nor consent of the 
mortgagor is necessary if the improvement is reasonable and beneficial. So 
Jesse!, M. R., recapitulating the law on the subject, observed : “ The real 

doctrine as to notice is, that where the mortgagee gives the mortgagor notice 
of the expenditure, and the mortgagor agrees to it, then of course it is- 
unnecessary for the mortgagee to shew that the expenditure was reasonable. 
It is a contract. If the mortgagor does not actually agree to it, but does 
such acts as in the view of a Court of law amount to tacit consent, or, as it is 
sometimes called, 1 acquiescence,’ that will also put the mortgagee in an 
equally advantageous position. But if the mortgagor simply does nothing, it 
appears to me that notice cannot affect the rights of the parties either 
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way.” W Hence mere notice to the mortgagor is not sufficient, for the mortgagor 
must consent to it, which means that he must at least acquiesce in it. The 
mortgagee will not be allowed to charge for the cost of a gratuitous structure 
made without the consent of the mortgagor, and in no way necessary for the 
maintenance or preservation of the mortgaged property. ( 2 ) The mortgagee in 
possession cannot recover expenses not necessary, but incurred in pursuance 
of some official order, which he was not legally bound to comply wifeh.l 3 ) He 
may, however, recover expenses incurred in connection with the revenue- survey 
of the land mortgaged to him.l 4 ) He is bound to keep the mortgaged premises 
in necessary repair, but in order to preserve the property from destruction, it is 
necessary that its destruction should be imminent. Thus, where the property 
consisting of a thatched house was reconstructed and repaired, to prevent it 
irom falling out of repair, and from becoming uninhabitable, the mortgagee 
was allowed to charge for the same with interest! 5 ) Bo also where the 
mortgagee constructed an embankment! 6 ) or repaired a well!?) or rebuilt the 
house mortgaged to him after it was destroyed by an accidental fire. I 8 ) In the 
last case, however, the contingency was generally provided for, it being stipulated 
that if the house should be destroyed by asmani sultani , it should be rebuilt by 
the mortgagor, and on default by him, by the mortgagee. 


1667. But apart from convenant, the mortgagee is given some latitude in 
• t the matter ; for while on one hand, he must do nothing to 

mprovemen s. ren( 3 er redemption impossible, on the other hand, it would 
he captious to disallow all improvements because they tend to heighten 
the price of redemption. In England it is acknowledged that the mortgagee 
may rebuild in an improved manner and more substantially than before, provided 
that the work is done providently and the character of the buildings is not 
-changed! 9 ) And so it was held in this country before the Act that the fact that 
the rebuilding had cost Bs. 8,000 which was double the amount of the price of 
the original building was no reason for disallowing it. < 10 ) Indeed, Jessel, 
M.B., regards the practice to be quite settled that if upon the hearing of a 
redemption-suit the mortgagee, having charged in his pleadings that he has laid 
out money in lasting improvement produces general evidence of the expenditure 
and that the works a**e prima facie improvements, it is sufficient for an inquiry. 
If, moreover, he proves that the expenditure incurred has effected lasting 
improvements he will be entitled to get the amount! 11 ) Thus* for instance, if 
the mortgagee of a brewery laid out money in boring for water be will have in 
the first place, generally to prove that he had expended a specified sum in boring 
and that it was prima facie an improvement in that it had increased the 
water-supply. I 12 ) So again, if the improvements have increased the saleable 

(7) Balaji v. Nama , (1881) B.P.J. 195. 

(8) Sakharamv. Amtha , I.L.R., 14 Bom., 
28 ; see also MancJiarsha v. Kamrunissa , 5 
B.H.C.R., (A.O.), 109. 

(9 ) Jor tin v. South Eastern By., 6 De G. M. 
&G., 270 ; Sandonv. Hooper , 14L.J. Ch., 120. 

(I0j Mancharsha v. Kamrunissa 5 B. H. 
O. R. (A.O.) 109 (115) ; Jogondronath v. Baj 
Narain, 9 W.R., 488 ; followed in Bagho v. 
Anaji, 5 (A.C.), 116; contra in 

Vrijbhukannas v. Gayaratn , I. L. R., 32 
Bom,, 32. 

(11) Shepard v. Jones, 21 Ch.D., 469 (476)# 

(12) Ibid, p. 477 ; Ramji v. Chinto, I B* 
H.G.R., (A.O.), 199 (203); Ameerooltah-Y * 
Bam Dass, 2 Agra, 187. 


(1) Shepard v. Jones , 21 Oh. D, 469 (479); 
explaining the dictum of Lord Langdale in 
Sandon v. Hooper, 6 Beav.» 246 ; followed by 
p, 0. in Henderson v. Astwood , (1894) A. C., 
150(163). 

(2) Sammo v. Abdul Wahid , (1883) A. W. 
N., 208 ; Durga Singh v. Namany , I. L. R., 
17 AIL, 282; Arunachella v. Sithayi , I.L.B., 
19 Mad., 327. 

(3) Ameeroollah v. Bam Doss, 2 Agra 187 ; 
Bagho v. Anaji, 5 B.H.G,R. (AtG.), 116. 

(4) Bapusav. Ramji, 2 B.H.C.R-, 220. 

(5) Jogendranath y . Baj Narain, 9 W.R. 
•488 ; Lakshman v. Hari Dinkar, I. L. R., 4 
Bom. 584. 

(6) Withal v. Dhondi, (1884) B.P.J., 44. 



have to pay for it, to the extent to which the selling price has been so 
increased. W So their Lordships of the Privy Council added, following 
the ease last cited:— “It would be contrary to common justice to deprive 
Davies of the benefit of the money laid out by him on those ^ improvements, 
so far as they enhanced the value of the premises... It was said that the im- 
provements which Davies made could not have added to the value of the 
property from Henderson’s ® point of view, having regard to the purpose for 
which he wanted it. That may be very true, but still Henderson may have had 
to pay a larger price for the premises because they were fitted with modern 
improvements, and suited to the ordinary requirements of the trade of the 
port” ® So where the mortgagee claimed for improvements which were that 
he had reconstructed a pucca well, built mud houses for tenants, distributed 
money among the tenants for manure and oxen, and had given some money as 
compensation to certain occupancy-tenants in consideration of relinquishment 
of their oecupancy-rights, it was held that the reconstruction of the well was- 
the only improvement for which the mortgagee could recover, I 1 * 3 4 5 * * * ) These cases 
in no way conflict with the section which only states the cases in which the 
mortgagee has a right f apart from any sanction given by the mortgagor, to 
spend money on the estate and which will still have to be dealt with on equit- 
able grounds. Bub in Madras the right of the mortgagee to allowance for 
improvements is totally denied. ® A person who has paid Government revenue 
in order to save the estate from sale would be entitled to* recover the amount* 
from him whom he believed to be the mortgagor, if at the time of payment he 
bona fide believed himself to be mortgagee although he may afterwards have 
failed to establish his mortgage. ® Where both parties by mutual consent 
dispense with an account, it was held in a case that the mortgagee was not* 
entitled to credit for costs of repairs, inasmuch as such costs were necessarily 
incident to the enjoyment of the profits for which he had not been called on to 
account. (?) Again, if the mortgage-deed appoints a fund for repairs the parties 
must give effect to it. ® The mortgagee is not allowed for improvements 
in mines. (9> . ■■■ ;■. ■■■ : 

A puisne mortgagee cannot claim for improvements against the prior mort- 
gagee, l 1 but if he redeems the first mortgagee, he will then be allowed for 
repairs and improvements on redemption, f 11 ) 

1668. In England, the rule appears to be similar, for there the mortgagee 
is only allowed to charge for improvements, if reasonable, having regard to the 
nature and value of the property and if they are of a lasting character. But the 
mortgagees can always plead in defence that the improvements were unnecessary, 


(1) Per Jessel, R., in Shepard v. Jones , 
21 Oh. D. 469 (478). 

^2} Henderson was the subsequent pur- 
chaser of the mortgaged property, a wharf at 
Kingston in Jamaica. 

(3) Bmderson v. Astrnod , fl894] A, 0,, 
150 (163); following Jessel, M. R., in Shepard 
v. Jones, 21 Ch. D., 469. 

(4) Bashi&ttnnissa v. Bhup Singh , 2 A . L. 
J.R. 24 (S.N.). 

(5) Arunachella v. Sithaye •, I. L. B., 19 

Mad., 327; Mangqma v.. parthasarathi, I. 

Ii.R., 20 Ma$. l£c> : Krishna v. Srinivasa, 

I.L.R. 20 Mad. 124. ' 


(6) Badaum Eoowur v. Seetul Per shod, &■ 
W.R. 126. 

(7) Lakshman v. Uari Dinkar , I. L. R.,*4 
Bom. 584. 

(8) Narayan v. Banguhai , I. L. R. 5 Bom* 
127 (129). 

(9) Thorneycroft v, Crokett, 2 H. L. 0. 
239, 

(10) Per Fry who held such improvements 
not to be salvage against the prior incum- 
brancer in Landowners , etc . Co. v. Ashford „ 
16 Ch. D. 411 (433). 

(11) Exton v. Greaves , IVern., 138. 
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and improper. ft) “ In estimating the value of improvements, where there has 
been rebuilding, it will be ordered ® that the old buildings be valued as old 
< materials only, if they were incapable of repair otherwise as building 
standing.”® The amount legitimately spent by the mortgagee may be recover- 
ed from the mortgagor as well as a subsequent incumbrancer suing to redeem 
him. Thus where the mortgagee of agricultural land with the consent of the 
mortgagor reconstructed a well on the property which had been rendered 
useless from natural causes, it was held that he was entitled to recover the 
f amount from subsequent mortgagee suing to redeem him.! 4 ) It would appear 

that the mortgagee is responsible for the preservation of the property until the 
mortgagor recovers actual possession of it, being liable for any loss caused to it 
between the decree and the period of six months allowed for its redemption 
— even though the loss may not be attributable to neglect on his part.® 


1869. A question that has often arisen in this connection but one upon 
which the Courts are by no means agreed, is whether a 
Salvage lien. stranger spending money upon preserving the property is 
entitled to a charge thereon for his money. The subject 
will be found discussed under section 100.® 

1670. Forfeiture or Sale. — It is the duty no less than the interest 
of the mortgagee to preserve the property mortgaged to him from forfeiture or 
sale.® Property is always liable to forfeiture and sale for arrears of Govern- 
ment revenue", and the mortgagee could always recover the amount paid in 
satisfaction of the public demand, even though he may not have been in posses- 
sion.® Such payments are looked upon as in the nature of salvage-payments 
and are, therefore, recoverable as a part of the mortgage* money.® Even a 
mortgagee without possession is bound to see that his security is not annihilat- 
ed by sale of the property for non-payment of the paramount charge, and it has 
been, therefore, held that irrespective of the nature of the security any 
mortgagee would be entitled to preserve his security from forfeiture or sale, and 
may tack his payments to the mortgage-money. ( 5 6 7 8 * 10 > Indeed, the Privy Council 
appear to have gone a good deal further, for their Lordships observe ■: “ Con- 
sidering that the payment of the revenue by the mortgagee will prevent the 
• talook from being soid, their Lordships would, if that were the solo question 
for their consideration, find it difficult to come to any other conclusion than 
that the person who had such an interest in the talook as entitled him to pay 
the revenue due to the Government, and did actually pay it, was thereby 
entitled to a charge on the talook as against all persons interested therein for 
the amount of the money so paid.” ft 4 ) - So far as regards his right to recover 


(5) Powell v. Trotter, De & 8m,, 388. 

(2) Robinson v. Ridley , 1 Mad., 2. 

(3) Fisber, § 1782. 

(4) Durgh Singh v. Naurang Singh , I.Ei, 
R., 17 All., 382. 

(5) Krishna Pattar v. Shrittivasa Pattar , 
I.L.R., 20 Mad., 124. 

(6) See s. 100, com ra, 

(7) S. 76 (c), 

(8) Nogender Ghunder v. Kamim Dassee, 
11 M.I.A. 241 ; Upendra v. Tara , I.L.R., 30 

Gal., 794; Khobari v. Bipra Das, I.L.R*, 31 

Cal., 975 (978). 



(9) Lachman Singh v. Salt gram, IL.B., 

8 All., 384; Girdhar Lai v. Bholanath , I.L. 
R,, 10 All., 611 ; Anandi v. Dur Najuf , I.L* 
K., 38 AH., 195 ; Nilawa v. KrisKnappa, 8 
Bom.L.R., 350 ; Kamaya v* Devapa , I.L.R* 
22 Bom. 440; Upendra Chandra v. Tara 
Prosanna , I.L.R. , 30 Cal., 794 ; Bakhobari v. 
Bipra Das , I.L.E. 31 Cal. 975 (978), 

(10) Nogender Chimder v. Kamime Dassee, 

1*1 241; Kimt Ram v. Mozaffer Eosain t 

I.L.R. , 14 Cab , 809 (827,828), (F.B,). 

(11) Per Lord Romilly in Nogendt r Chund&r 

v, Kamini Dassee, 11 M.I.A. 241 (258)* . ~ 
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.payments made to protect the property from forfeiture or sale, the right of the 
mortgagee is independent of possession. f 1 ) 

1671. But in order to place the mortgagee on the exceptional footing, the 
payments must have been made to protect the property from forfeiture or sal© 
that may have imperilled his security. As a rule the land-revenue demand is of 
this character, but road and public work cesses in Bengal fall into a separate 
category inasmuch as a sale for road and public cesses does not pass more than 
the right, title and interest of the judgment-debtor. But even if so, the mort- 
gagee may recover such payments personally from the mortgagor,* 2 * ) but in that 
case a separate suit would have to be brought for the purpose. On the other 
hand, the mortgagee has no right of separate action for the amount so paid, 
while remaining in possession. © He could not claim the amount personally 
against the mortgagor, but must see himself repaid in the manner directed by the 
section, unless the mortgagor had accepted personal liability, in which case a 
suit may be instituted on the covenant, ( 4 > But his statutory remedy and the 
remedy on the covenant are not concurrent. He has therefore the option of 
•either tacking the amount which he had paid on account of Government revenue 
to the mortgage-debt, or he may sue on the covenant the mortgagor personally. 
If, however, he elects the latter course and obtains a decree against the mort- 
gagor, he cannot then claim this amount in the mortgagor’s suit for redemption 
by adding it to his mortgage-money. The debt having become merged in the 
decree is only payable under the decree.© Apart, however, from an express 
covenant, the mortgages can only recover the payments by adding them to the 
principal-money due on the mortgage and recovering them in the same suit with 
it. If then the mortgagor deposit the mortgage-money in Court under section 83, 
but not the amount paid by the mortgagee for Government revenue, and the latter 
receives the deposit and relinquishes possession of the property, he cannot after- 
wards sue for recovery of the payment made to Government by sale of the 
mortgaged property.© 

1672. It is not difficult to discern an affinity beween the rule here discuss- 
ed and the rule which confers a salvage-lien on a person protecting another's 
property from destruction, — a subject which will call for special notice in the 
sequel.© For the present it is sufficient to state that, so far as the mortgagee 
is concerned, payment made for rent may be recovered as a part of the mortgage- 
money, although the same, if paid by any other person, may not create a 
charge on tbe property.© And so it has been enacted in the Bengal Tenancy 


(1) Upendra Chandra v. Tara Prasanna , 318 ; Kamaya v. Bevapa, T.L.R., 22 Bom., 

X.L.R., 80 Gal., 794 (799) ; explaining Kinu 440. The previous law was the same. Bul~ 

Bam v. Mozaffer Hosain, I.L.R., 14 Cal., ram v. Hurree Churn, (1848) S.D,A„ 368. 

809, F.B.; following Nogender Chmider v. (3 ) Kunhoochurn v. Mitddun , (1848) S.D. 

Kamxni Dossee , 11 241 ; Leslie v. A,, 346 ; Aft. Bebee v. Hakeem Abool , (1852) 

JPrench , 23 Ch.D., 552; Perianna v. Maru - S.D. A., 1063; Boorga Pershad v. Gujadhur , 

dainayagam , I.L.B., 22 Mad., 332 ; Achut (1594) S.D.A,,N.-W,P. } 378, 

Bam Chandra v. Hart, I.D.R , 11 Bom , 313 (4) Nikka v. Sulaiman , I.L R., 2 All., 193, 

(319) ; Idrm v. Vithal (1879), B.P.J., 407. (5) Imdad Hasan v, Badri Prasad , I.L.B., 

(2) S. 70, Indian Contract Act (IX of 20 All,, 401 (403, 409). 

1872) ; Smith v. Dinomth , I.L.R., 12 Cal., (6) Anandi Bam v. Bur Najaf Alt , I.L B., 
213 ; XJpendra Chandrav . Tara Prasanna, I. 13 All., 195 (199) ; cf , Anon., 1 Atk., 102 ; Ex 
L.R., 80 Cal,, 794 (800); NikJca Mai v. parte Fewings, 25 Ch.D., 338. 

Sulaiman, I.L.R.. % AIL, 193 ; Bachman v. (7) S. 100, Comm. post. 

Salig Bam, I.L.R., 8 All., 384 ; Girdhar v. (8) Gopinath v. Ishur Chandra, 

Bholanath, I.L.R., 10 All., 611 ; Parsotam v, 22 Cal. 800; Achut Bamchardra v. Hari 

Jatjit Singh , (1890) A.W.&., 90 ; Achut Kamti , I.L.E., 11 Bom., 3X3 (319). The 

Bamchandra v. Hari Kamti, 11 Bom. question is fully discussed under s. 100. 
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Act that “ when any person having, in a tenure or holding advertised for sale 
under this chapter, an interest which would be voidable upon the sale, pays 
into Court ths amount requisite to prevent the sale, the amount so paid by him 
shall be deemed to be a debt bearing interest at tvelve per centum per annum, 
and secured by a mortgage of the tenure or holding to him. ” U) And it is further 
declared that his mortgage shall take priority to every other charge on the 
tenure or holding, other than a charge for arrear of rent, in virtue of which he 
is entitled to take possession of the property until its payment. A similar pro- 
vision is also made in Madras, with the only difference that the charge “ shall 
take priority over other charges according to the date at which payment was 
made.”* 2 ) In the United Provinces it has been held that the mere non-payment 
■of rent does not occasion forfeiture. * 8 ) But the question to be decided in a ease 
of this kind is whether by paying the rent the mortgagee has saved the property 
from forfeiture or sale. If he has, he is entitled to reimbursement. And in 
answering a general question, regard must always be had to the local laws 
regulating the payment of public charges. Thus, for instance, while non-payment 
of cesses in Bengal does not entail forfeiture,* 4 ) they follow a different course in 
Bombay.* 5 ) But even in the latter place the mortgagee cannot debit the mort- 
gagor for sums paid by him for judi and local cess due on the mortgagor’s land, 
unless it was included in the mortgage.* 6 ) 

1673. Payments made towards Government revenue for the mortgagor have 
been allowed, although the claim was made for the first time in second appeal.* 7 ) 
So in another case it was held that the mere fact that the mortgagee had failed 
to give details of his claim either in the written statement or in the course of the 
trial is no reason for depriving him of his right, since those details can be gone 
into after the redemption-decree providing for an account has been passed.* 8 ) 
But, of course, the same latitude cannot be allowed where the person suing is the 
mortgagee in which case he must necessarily give details of his claim. 


1674. In this connection it is as well to mention that although the sale 
spoken of in the clause may be any sale even, an execution sale, with the rights 
of the mortgagee unaffected, still, what is implied is a sale ejusdem generis with 
destruction and forfeiture, that is, one in which the mortgagee’s security is likely 
to be jeopardised. He has no protection in any other case, as his action would 
then he regarded as officious.* 9 ) If, therefore, the sale would only operate on the 
equity of redemption, the mortgagee could not add any payments made by him 
to his security.* 10 ) But inasmuch as the sale of equity of redemption in a 
usufructuary mortgage is not permitted in Allahabad, it has been there held that 
a usufructuary mortgagee paying off a decree for sale obtained on a prior mort- 
gage is entitled to say that he had preserved the property from sale, and so retain 
possession, tacking the amount so paid to bis mortgage-money.* 11 ) In a case the 


(1) S. 171, Act VIII of 1885. 

(2) Mad. Act II of 1864 (Revenue Recovery 
Act), s. 35. 

(3) Mazhar Bai v. Bamgat Singh , I.L.R,, 
18 All., 290. 

(4) TJpendra Chandra v. Tara Prosanna , 
I,L,R., 30 Cal., 794 (800). 

(5) SadanandY. Batanji , (1886) B.P.J., 68; 
Ahmed v. Dayabhai , (3896) B.P.J., 710. 

(6) Narsingrao v. Narayanrao , (1890) B. 
P.J., 211 ; in which the contrary is said to 
savour of tacking— a doctrine which has never 
been favoured in India. 

(7) Balgji v. Nana , (1881) B.P.J., 195. 

O, TP— 138 


(8) Dattaaram v. Vinayah . I.L.R, 28 
Bom., 181 (188) ; following Ex parte Carr , II 
Ch.D., 62 (66,67). 

(9) Seetul v. Huzaree , (1845) S.D.A., 3N.W. 
P,, 196; Lacan v Merlins , 3 Atk., 1 (4), 26 
E.L.R., 805. 

(10) Nursinah v. Narayandas (1890), B.P, 
J., 211, 

(11) Abdul Qayyum y. Sadr^ jdd^lT ^. R., 
27 All., 403; MahomeA^Bn^am JhI 
darshan, 4 A , L . J . R diP- whioa_ 
money- decree was^ehKto JaavETBeeh ] 
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usufructuary mortgagee having paid off the prior sale decree, sought to bring the 
property to sale in order to recover that amount, retaining his own lien as 
usufructuary mortgagee, Eut the Court held that he could only bring the 
property to sale if he waived his own mortgage, failing which he could only 
repay himself by tacking the amount of his mortgage-money and remaining in 
possession till this amount is paid.! 1 ) A mortgagee of immoveable property is 
entitled to pay the amount of decree and costs in order to get the property 
released from attachment, even after it is sold to the highest bidder, and even if 
the mortgage was made after attachment. ! 2 ) 


1675. A mortgagee is to be allowed all payments in respect of Govern- 
ment revenue made by him while in possession ; it being immaterial whether 
the revenue fell due before or since the execution of his mortgage, since the 
property is in either case liable to forfeiture. ! 3 I But if he had agreed to bear 
these charges himself he cannot, of course, debit them to the mortgagor.! 4 ) 
The mortgagee has the right to pay the revised Government revenue even at the 
enhanced rate, and his lien for extra assessment remains intact.! 5 ) In this 
respect the section reproduces the old law which bad long since been familiar to 
this country.! 6 ) 

1676, The rate of interest allowed on the money so expended is now the 
subject of statutory provision. Eormerly, while the interest 
was usually allowed, its rate varied according to the discre- 
tion of the Court.! 7 ) 

The section, however, eliminates such discretionary variations and simply 
provides that all such payments shall carry interest at the same rate as the 
principal, and where no such rate is fixed, at 9 per cent, per annum. The interest 
so allowed is simple interest,!®) and as regards the sum expended on improve- 
ments, no interest at all should be allowed.! 9 ) Interest should be calculated as 
from the time when the expense was incurred-! 30 ) 

1677 For supporting the Mortgagor’s Title— The right of the 
cl mortgagee to support his own title and that of the mortgagor 

to the property is one upon which depends the very existence 
of his security, and the justice of the rule had been accordingly at all times 


TKhat interest 
allowed. 


(1) Abdul Qayyum v. Saruddin , I. L, R., 
7 AIL, 403(405). 

(2) Thakar Singh v. Gurdit Singh , (1911) 
P. W. R. 178; Mulchand v. Govind I.L.R. 30 
Bom. 575. 

(3) 8. 76(c), post ; Kunhoochurn v. Mud - 
dun, (1848) 8. D. A., 346 \MU Bebee v. 
Hakeem Abcoul, (1852) 8. D. A., 1063 ; 
Kuramut Ali v. Imdad Ali < (1852) S* D. A,, 
N. W. P„ 7 ; Nurjoon v. Shah Moo seer ood- 
deen , 3 W* R., 6 ; Joyprokash v. Oorjhan , 

(4) Hunooman Bershad Bands v. MU 
Babccee, (1853) S. 1>, A., N, W. P., 225. 

' (5) Shaik Idms v, Vithal, (1879) B. P. 

407 ; Kamaya v. Devapa, I. L. R., 22 Bom., 
440 (445, M6) \ Thakur Das V. Collector of 
Aligarh, I. L. R. f 28 All., 593. 

(6) Girdhar Lai v. Bholanath,* I. L. R, ? 10 


All., 611 (614) ; Bohra Thakur Das v. Collector 
of Aligarh, I. L. R., 28 All., 593 ; Balaji v,. 
Nana, (1881) B. P. J. t 195 ; Achut v. Hari, 
I. L. R., 11 Bom., 313 ; Kamaya v. Devapa , 
I. L. R., 22 Bom., 440 (445), which had to be 
decided independently of the Act. 

(7) In Kamaya v. Devapa, I. L. R., 22: 
Bom., 440 (446), interest was allowed at 
6 p. c. 

(8) Kishory Mohun Roy v, Ganga Babu t . 
I, L. R , 23 Cal , 228 (237, 247), P. C. In 
England compound interest may be claimed,, 
if after crediting the rents interest was 
actually in arrear— Wrigley v. Gill, (1905) 1 
Ch., 241. 

(9) Ibid. 

(10) Quarrel v. Beck ford, l Madd., 281 
Eyrev, Hughes, 2 Ch, D., 148 (164), 
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recognized.® Primarily it is the mortgagor’s duty to defend his title, failing 
which he must indemnify him for the expenses properly incurred by the mort- 
gagee in defending it himself.® It is not to the point whether the mortgagee 
is successful in the suit. Ha is entitled to defend from the attack of a 
stranger the title of him through whom he holds it. 

1678. And if the mortgagor himself attacks his title, he is equally entitled 
.to saddle upon him the expenses of the litigation.® Of 
own title ^against c0l3rse * if the mortgagor succeeds in his attack, the mort- 
the mortgagor 1 2 3 . gage would fail, and the defendant then would no longer be 
holding the position of the mortgagee or obtained costs to 
be tacked to his mortgage. The clause only contemplates the case where the 
mortgagor makes an unsuccessful attempt to assail his title. In England in- 
terest on such costs is not allowed. ® But while the mortgagor is allowed 
the costs of defending his own title against the mortgagor, he is not entitled to 


charge for defending his title against the stranger. 

Of course, if some litigious person chooses to contest the mortgagee’s title 
to the mortgage, that should not affect the parties interested in the equity of 
redemption. I 5 ) But if the mortgagee has, in an action against the stranger,, 
been given only party and party costs, he is entitled to charge the mortgagor 
the difference between his party and patty costs and solicitor and client costs 
as charges and expenses. ® In England, the mortgagee is further entitled to- 
the costs incurred in proceedings to recover the debt from a surety who had 
only given a promissory note. Such costs being incurred with a view to re- 
covery of the money for which the security was given, and their tendency 
being to exonerate the mortgaged estate, they are held to be justly chargeable 
against the mortgaged estate.® It was argued that in such a case the mortgagee 
has two distinct positions, that of a simple creditor in respect of the surety 
and that of a mortgagee in respect of the principal debtor, and that; what he 
had done as a creditor, he could not charge as a mortgagee. But the conten- 
tion was overruled, Fry, L.J., observing that ■whether the mortgagee was trying, 
to get his money from the mortgagor, or from a surety, or out of the mortgaged 
property, he was trying to enforce his rights as mortgagee.® Such a claim, 
however, can scarcely fall within the ambit of clauses (e) or (dj t unless the 
mortgagee had sued the surety at the request of the mortgagor, in which case 
there would be an implied promise to pay.® Eormerly a mortgagee acting as 
his own solicitor in a suit to defend his own title was, as against the second 
mortgagee, allowed only his out-of-pocket expenses (10) whether he acted for 


(1) Godfrey v. Watson , 3 Atk., 517 ; 26 being the real point decided.] Subbansu v, 

E. L.R., 1099; Parker v. Watkins. John, 133; Yacoob Ali , 1 C. P. L. R. 66. 

j Dryden v. Frosty 4 My. & Gr , 670 ; Ellison (4) Fardley v. Knight , 41 Gh. D., 537. 

v. Wright, 3 Russ., 45 8; Felly v. }} athen , (5) Parker v. Watkins, John. 138 ; God- 

IDe. G. M. & G., 16 ; Ford v. Chesterfield, freyv. Watson, 3 Atk., 517 ; Pokree Saheb 
21 Reav., 426 ; Wright v. Kirby , 23 Beav., v. Pokree Be ary, I. L. R., 21 Mad., 32 (34>. 

463 ; followed per Kekewich, J., in Batten (6) Ramsden v. Langley , 2 "Vera., 535 ; 
Profit & Scotty . Dartmouth Harbour Com - In re Love. 23 Ch. D. t 348 (350). 

missioners , 45 Ch. D., 612 (619) ; Damodar v. (7) Ellison v. Wright , 3 Russ., 458 ; fol- 
Vammrav , I. L. R,, 9 Bom., 485. lowed per Cotton, L. J., in National Promn- 

(2) See s. 65 (5) and comm.; the mortgagee cial Bank v. Games , 31 Ch. D., 582 (593). 

in possession may object to attachment ; Nga (8) National Provincial Bank v. Games, 31 
Tok v. Subramanian, 10 I. C, (Bur.) 994, Ch. D,. 582 (594, 595). 

(3) Pokree Saheb v. Pokry Bear y, I. L. R., (9) Barry v. Stawell , 1 De. & Wal., 618. 

21 Mad., 32 ; following Godfrey v. Watson, (10) Field v. Hopkins, 44 Ch. D., 524; Be 

3 Atk. 517 ; Parker v. Watkins, John. 133. £)oody, (1893), 1 Ch., 129 ; Eyre v> Wynn 

[The placitum of the case is incorrect in the Mackenzie, (1894) 1 Ch. 218. 
report, that given in 7 M. L. J. R,, 2^8. » : 
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(X) Mortgagee's Legal Costs Act (58 &59 
Yict. c., 29, ss, 2, 8). 

(2) Ex parte Fewings, 25 Ch. D., 338. 

(3) S. 65 (d). 

(4 ) Manlove v. Bell, 3 Vern., 84. 

(5) Laconv. Mertins, 3 Atk., 1 (4). 

(6) 44 & 45 Viet., o. 41. s. 19, ol. (ii) ; s. 
23, ols. (2) (iii). 

(7) Norris v. Caledonian Insurance Co,, 
Xi. R,, 8 Eq., 127 ; Leslie v. French, 23 Cb, 
X>., 552, 

<8) S. 76 (/). 


(9) S. 49 ante ; s. 23 (3), Conveyancing 
Act, 1881 ; Garden v, Ingram , 23 L. J. Ch., 
478. 

(10; See 14 Geo. 3, c. 78 ; 28 & 29 Vict,» 
o. 90, s. 34; Simpson y, Scottish <&c. t In - 
surance Go., 9 Jur. (N. S ). 711 ; Ex parte 
Goreley, 10 Jur. (N. S.), 1085. 

(11) Fisher, § 1776. 

(12) Sakharamshet v. Amtha , I, L. R., 14 
Rom , 28. 

(13 YJawdhir Singh v. Sardar Kuar, G. O. 
C., 10, 


1879, Renewal of Lease.— The mortgagee in possession may also 
charge for the renewal of the lease if it is mortgaged to him, 
cS * The mortgagor is not bound, however, to renew the lease, 

nor can he be compelled to do it by the mortgagee! 3 ) In this respect the law 
is similar in England, where while the mortgagee cannot compel the mortgagor 
to renew a lease, .W he can charge him for its renewal, although there may be 
no covenant by the mortgagee to that effect! 5 ) 


• 1680. He may also charge for the premiums paid in insuring the pro- 
perty from fire. The provisions as to insurance are copied 
Charge for insur- b 0( my f rom the Conveyancing Act, (6) according to which the 
" w ‘ mortgagee is now entitled to be reimbursed the money 

-expended in insuring the property. Before the Act of 1881, the mortgagee, 
whether in possession or not, was not allowed to charge for insurance, unless it 
was covenanted in the mortgage! 7 ) The power to charge is now subject to 
(i) an agreement to the contrary entered into by the parties. And the rule is 
inapplicable (ii) where the insurance is kept up by or on behalf of the mortgagor 
to the extent of the amount up to which the mortgagee is by the Act authorised 
to insure. If the property insured by the mortgagee is destroyed by fire, and 
the insurance-money is paid to him, he must apply it in reinstating the 
property, or if the mortgagor so directs, in reduction or discharge of the mort- 
gage-money ; < 8 ) and if the policy has been kept up by the mortgagor and the 
insurance- money is paid to him, the mortgagee may likewise require so much 
of the money, as may be necessary, to be applied in reinstating the property! 9 ) 
Butin England it appears to be held that “without prejudice to any obligation 
'to the contrary imposed by law ( 10 ) or by special contract, a mortgagee may 
require that ail money received on an insurance be applied in or towards 
discharge of the money due under his mortgage. ” f 11 ) It is competent to the 
mortgagor to enter into any other covenant for the reinstatement of the property 
in the event of its destruction. If he agreed to rebuild or allow the mortgagee 
to do so at his cost, he will have to pay the cost so incurred on redemption. I 12 ) 


1681. Limits of the Rule. — The right conferred on the mortgagee to 
add the sums expended by him on purposes stated in the section is unqualified, 
but it may be controlled by covenant. Thus, if the mortgage-deed contain a 
distinct contract regarding the sums payable to the mortgagee on redemption, 
he would then be precluded from claiming anything beyond the terms of his 
■contract. ( 13 ) Even where there is a contract, other equities may supervene to 


[s. 72. 

himself alone or for himself and a co-mortgagee. But by a Statute passed in 
1895 this disability has been now removed! 1 ) 


The costs incurred by the mortgagee cannot, however, be recovered by a 
-separate suit. They are only recoverable as the price of redemption! 2 ) 
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override the statutory right of the mortgagee. For instance, where a mort- 
gagor had agreed to recoup the mortgagee, the expense incurred in sinking wells 
on the property at the time of redemption, and th8 mortgagee himself afterwards 
acquired the equity of redemption in a portion of the property irrigated by the 
wells, the Court held that to allow the mortgagee to recover his outlay on the 
wells from which he was himself deriving benefit, would be in the highest degree 
inequitable. The stipulation in the mortgage-deed ” they said, 41 was made to 
provide for the mortgagor himself getting possession of the property with the 
improvements made on it by the mortgagee, and was never framed to meet the 
contingency of the mortgagee himself acquiring the property/’ l 1 2 3 ) 

73. Where mortgaged property is sold through failure fa 
pay arrears of revenue or rent due in respect 
ceeds of revenue- thereof, the mortgagee has a charge on the 
sale ' surplus, if any, of the proceeds, after payment 

thereout of the said arrears, for the amount 
remaining due on the mortgage, unless the sale has been 
occasioned by some default on his part. 

1682. Analogous Law. — This section may be compared with section 73- 
of the Code of Civil Procedure in which a similar provision is made for the 
appropriation of the surplus sale-proceeds of a sale of property subject to a 
prior mortgage. The marginal note® appended against this section in the 
Bill is inserted to harmonize it with the pre-existing law. Indeed, the section 
itself is the echo of the headnote of a ease® in which the same proposition is 
thus stated : “ When mortgaged lands are sold for arrears of Government 

revenue, not accrued through default of the mortgagee, any proceeds which 
may arise from the sale in excess of the arrears belong to the mortgagee and he 
has a right of action for their recovery.” This rule was stated by Norman, 
C. J., to have been long settled by decisions from the time of tbe late Sudder 
Courts in consonance with reason and justice. Indeed, the old Sudder case, 
since followed by the Judges, went further and held that if the surplus is appro- 
priated by the Collector to liquidation of areas due on other lands, the sum so 
appropriated may be recovered by the mortgagee.® 


1688. The section is inaccurately worded, but it is evidently intended to 
provide only for cases in which the sale is made free from all incumbrances. In 
any other view the mortgagee would have both the surplus as well as the right 
to follow the land in the hands of the purchaser and thus confer on the mort- 
gagee an additional security merely because the mortgaged property is brought 
to sale. A sale for non-payment of rents is usually made free from all liens 
and incumbrances, but it is by no means invariably so. The rule would apply: 
equally whether the mortgagee is or is not possessory. — 


(1) Bobra Thahur Das v. Collector of AH' 
garh, I. L. R., 28 AIL. 593. 

(2) Eurdeo v. Fuzla Eossain , 1W.R., 270 ; 
Eeeralall v. e Janokeenath, 16 W. R., 222, 

(3) Eeeralollv. Janokeendth, 16 W. R., 222 ; 
the headnote of which is again a quotation 
from an old Sudder Dewany case. The Col- 
lector of Midnapore y. Prithibullubfi 1854) S. 
D. A,. 182. 


(4) None are cited, bub undoubtedly the 
reference was to The Collector of Midnapore 
v. Prithibullub , (1854) S. D. A„ 182 ; Mud* 
dunmohun v. Kalikadeen, (1855) S. D. A., 
411 ;Shumbhoo Chunder y. Mohesh Chunder, 
(1859) S. D. A„ 622. 

(5) The Collector of Midnapore v. Prithi - 
bullub, (1854) S, D. A., 182, 



(1) Byjnathv . Ramoodeen , 21 W. R., 283 

C2B6), P. C. ; followed in Slur at Chunder v. 
Hurgobindo , I, L, R., 4 Cal M 510; JEtem 
Chunder v. Thahamoni , I, Ii. R., 20 Gal., 
583 ‘r Sankari v. Bharat Chandra , I. L, 

R., 26 Gal,, 434 (440); which distinguishes 

Jli v, Pe&tonji, 1 0. W. 62, which 
was a case of partition by .the Civil Court.. 
Jogendra Chunder v, Pulkiimari, I, L. R„ 27' 
‘Cal,, 77 (88) (right of maintenance how 
charged on partition), • 

(2) Rem Prosad v. Ret/jaf Lall, I, L. R. 24 


Cal. 746 (749) ; Hemchandra v. Tafazze l 
Hcssein , 8 C. W. N., 332. 

(3) Premchand v. Purnima Dasi , I. Pi. R., 
15 Oal.y 546 (552, 553). The same view was 
taken on the constructionof s. 271, Act VIII 
of 1859 (Civil Procedure Code), by Sir Barnes 
Peacock, C- J., & Jackson, J., in tfuteh Alii 
v* Gregory W. R. (Mis.o), 13; following 
Zaroo L&Z Dalaram , (1859) S. D. A., 953* 

(4) Sushilabala v. Dmbandh 14 C. W, 
H, 186 ; 5 I. C. 70. 
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1884. Principle. — Although the rule embodied' in the section has been 
long upheld upon the general grounds of reason and justice, (§ 1682) it may be 
-vindicated from another standpoint. As on the re-allotment of property on 
partition the mortgagee of a co-sharer’s interest takes, not what was originally 
mortgaged, but what he has received as his share,! 1 ) so in the case of a sale of 
the property the surplus money may be regarded as the subject of his mortgage 
in the new form, which it had assumed, and on which will be fastened the same 
right which he had against the original property. But this metamorphosis 
is only possible on the assumption that the mortgagee’s rights cease to adhere 
to the original subject of the mortgage, or, in other words, that the property 
was sold free from existing incumbrances. As observed before, this would 
appear to be necessarily implied. For the object of the section is, in the words 
of Trevelyan and Beverley, JJ., “ to relieve the mortgagee of the effects of the 
injury which he would suffer by the property which was a security for his 
money being sold, and to give him a right over the residue of the sale-proceeds. 
It is not intended in any way to enlarge the interests of persons purchasing 
at a sale for arrears of revenue or rent. If that had been the intention, any 
subsequent provision of law providing that a sale for arrears of revenue or rent 
'Could get rid of an incumbrance would be unnecessary. It is, in our opinion, 
intended to refer to cases where the law has otherwise provided that the effect 
of a sale for arrears of revenue or rent should nullify a mortgage.”® And so 
it was held in an earlier case that the section only applied to cases where the 
mortgagee was deprived of his substantive security by fact of the sale being 
free from his incumbrance. Where, therefore, the sale is not held free from it, 
the mortgagee can, it has been held in som8 cases, lay no claim to the surplus 
proceeds, but may enforce his mortgage against the auction-purchaser, (3) 
though it has been held in another ease that the right to surplus proceeds is 
by way of enlarging the mortgagee’s rights which he might otherwise prosecute 
against the property if his security remains unrealized. ® 

1885. On the other hand, if the sale was brought about by his own con- 
duct he cannot then be allowed to take advantage of his own wrong, and in 
this case his right to the surplus, if otherwise good, would be passed over. But 
otherwise the rule here enunciated is a part of the general principle of substi- 
tuted security to which reference has been made before (§ 1500). So where 
certain property was sold under a decree on the first mortgage passed in a suit 
in which the second mortgagee whose mortgage had been matured was 
impleaded, and the first mortgagee afterwards brought another suit on the 
Ijhird mortgage he had on the property without; however, impleading the second 
mortgagee, and obtained a decree thereon, in execution of which he withdrew 
the surplus sale-proceeds, whereupon the second mortgagee put in suit his 
mortgage claiming inter alia the surplus sale-proceeds so withdrawn by the 
first mortgagee, and the question was whether a suit for recovery of the surplus 
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already paid to the first mortgagee should be regarded as money charged on 
immoveable property, so as to give the mortgagee twelve years’ limitation under 
Art. 132^ of the Indian Limitation Act, and it was held that the right here 
enacted is in equity recognized in favour of all subsequent incumbrancers, in 
respect of the surplus sale-proceeds of properties sold to satisfy the claims of a 
first mortgagee! 1 2 3 4 ) 

1686. Meaning of Words.— “ Mortgaged property is sold In view 
; of the above (§ 1683) this must be construed to mean that the entire property 

is sold, and not merely the right, title and interest belonging to the defaulting 
tenant. It would have been well if the words “ free from incumbrance ” were 
added after the words »“ is sold,” to make the sense clear. (|§ 1683, 1687). 
Afterpayment of the said arrears including of course the interest, if any, and 
the cost of realization. 



11 Default on his part i.e., non-performance of a legal duty. The sale 
must be directly traceable to the mortgagee’s default. 

1687. Mortgagee’s Charge on the Surplus.— The scope of this 
section has been already discussed (§ 1681). It only applies to cases where 
the sale for default of payment of Government revenue is made free from 
incumbrance, and then the surplus sale-proceeds may be regarded as the shape 
into which the mortgagee’s security is converted. &) But the rule need not be 
confined only to revenue-sales, for it would equally apply where the security is 
otherwise destroyed as where the property is taken under the provisions of the 
Land Acquisition Act, in which ease also, the mortgagee may lay claim to the 
compensation-money. (3) But it would appear that this should be done on the 
Collector’s notification (4) inviting claims to compensation-money, and if the 
mortgagee does not then enforce his claim, he could not afuer wards attach the 
amount of compensation awarded by the Collector to the mortgagor. (5) But 
the reason for this view is not apparent, for why should the mortgagee forfeit 
his claim, supposing it to be otherwise good, merely, because he did not make 
it in response to the notification, of which the mortgagee may have had even 
no notice. Could indeed the money received as compensation be regarded as 
•otherwise than impressed with the trusts and obligations of the immoveable 
property which it represents? In England, there is a clear authority to 
support this view. “ I think,” said Stuart, V.C., ‘'that where money has been 
paid into Court by reason of real estate having 'been taken under the com- 
pulsory powers, and remains in Court, it is to be held as money or personal 
■estate in the hands of the Court impressed with the trusts of real estate... The 
money in Court is to be considered, for the purpose of the question as to who 
was entitled to it, real estate.” ( 0 ) And so it has been held in Calcutta that the 
mortgagee may not only proceed to enforce his charge against the surplus sale- 
proceeds held in deposit in the Colieetorate, but also against the 'mortgagor’s 
money- creditors who had drawn out the money. (?) Another phase of the same 
question is presented where the mortgagee in possession in collusion with the 


(1) Berhamdeo v. Tarachand , I. L. R., 33 
Cal., 92. 

(2) Gosto Behary v. Shib Nathf I. L, R„ 
20 Cal., 241. 

(3) Viraragava v, Krishnasami , I. L, R., 6 
Mad., 344 (347). 

(4) Under s. 9, Land Acquisition Act (X of 
1870). Now see s, 9, Act I of 1894, 


(5) Basa Mai v, Tajammal , I. L, R. 16 AH. 
78. 

(6) la re Steward’s Trusts, 22 L. J. (N. &), 
369 ; followed in Viraragava v. Krishnasami, 
L L. R., 6 Mad. 344 (347). 

(7) Gosto Behary v t Shib Nath , I, L, 

20 Cal. 241 (244), 
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Government allowed the assessment; to fall into arrears upon which, according 
to the pre-arrangement, the Government forfeited the holding and gave the 
mortgagee another land in exchange, the question then being whether the 
mortgagor’s equity of redemption still subsisted with reference to the property 
received in exchange. In such a case, it has been held that the land so acquired, 
must be regarded as impressed with the same trusts as attached to the land 
originally mortgaged. M On the other hand, where the mortgagor, by allowing 
the revenue payable in respect of the mortgaged property to fall into arrears, 
caused such property to be sold, and it was purchased by the mortgagor benami 
in the name of a third person, the mortgagee was still held entitled to proceed 
against the property in the hands of the nominal purchaser, notwithstanding 
such purchase ; even though he may have previously, ifi ignorance of the fcrue 
nature of the purchase, applied for and obtained payment of the surplus, provided, 
of course, that the surplus paid had not fully discharged the mortgage. This* 
view is the outcome of the principle that as an incumbrance created by the 
mortgagor could not defeat the rights of the prior mortgagee, those rights should 
not be defeated by an incumbrance created by the machination or laches of the 
mortgagor; in other words, the mortgagor cannot be permitted to compass 
indirectly what he was precluded from doing directly. But where the mortgagee, 
sells the property mortgaged to him under power while he is a trustee for the 
surplus sale- proceeds distributable amongst persons interested in the original 
property, they have no charge on the surplus, and which# does not, so far as 
regards their interest, retain its original identity under altered appearance.^) 
And law is so far compassionate to the mortgagor that while as a general rule a 
Government sale for arrears of revenue gives a title against ail the world, a sal© 
brought about by the mortgagee’s default leaves unimpaired the mortgagor’s 
right of redemption. ( 4 > If it were otherwise, the mortgagee could have got 
over the disability attaching to his status by purchasing the property bmami or 
in the name of a friend. ( 5 )- 

1688. This section enables the mortgagee to abandon his lien on the 
mortgaged property, not only in cases in which his incumbrance is annulled, 
but also in those in which it is in Jeopardy. Hence in the case of a rent-sale 
under the provisions of the Bengal Tenancy Act, with express power to the 
purchaser to annul all incumbrances so long as such power remains in the 
purchaser, it is open to the mortgagee to abandon his lien and ask to have it 
transferred to the surplus sale-proceeds. ( 6 ) Indeed, it is not even essential 
under this section that the sale should confer on the purchaser the power to- 
annul the incumbrance. ( 7 * Where the mortgagee obtains a lien on the 
surplus-proceeds, his new security is governed by the rule as to the indivisibility 
of a mortgage and be has, therefore, a claim on the whole and every part of it. 
If, therefore, any one takes any portion of that money, he does so under the- 


(X) Balkrishna v. Madhavrav , I, L. R., 5 
Bom., 73; Babaji v. Magniram , I. L, R., 21 
Born,, 396 (399). 

(2) Gunga Sahai v. TuUM Bam , I. L. H., 

25 All., 371 ; following Raghunath v. Lalji , 

1. Jj. R. 23 Ca*. 397 ; Otter v. Lord Vaux , 6 
DeG. M. & G. 638. 

(3) See s. 69. ante. A trust does not 
always imply a charge. The one appoints a 
the other creates an interest over a 
specified property,. King v. Denison , 1 Y. & 
B. 272 ; Re Crome, 59 ii. T. (N. S.) 582 ; 0. 

If 5 v ' i 

. V j '■ ’ ... 1 : »' ^ \ : 

«Bi*ii!ia 1 illlillsi®. ■■■■ . : - : ; 


A„ 61 t. T., 814 ; Lewt’s Trusts (10th Ed.), 
15S, 159, 526. - 

(4) Kalappa v. Shevaya , X L.R., 20 Bom., 
492 (494) ; Sambhu v. Babaji , (1891) B. P. 

Jo 160 . 

(5) Genu v, Sahharam, I.L.R., 22 Bom., 
271 (275). 

(6) Nim Chand v. Ashutosh Duitt 9 C- W*» 
N., 117. 

(7) Gobind Sahai v.. Sibdui Bam, I.L.R- 
33 Cal., 878. 
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liability of being sued in case the mortgagee encounters any difficulty in getting 
himself paid. No one can be allowed to withdraw from the deposit any portion 
of the amount on the ground that the balance would be sufficient to satisfy the 
mortgagee, for if this were allowed, it would diminish his security*! 1 ) The 
mortgagee, however, cannot withdraw the amount held in deposit, except by 
bringing a suit to enforce his charge created by the section.! 2 3 4 5 6 ) 

1689. Under the Bengal Eegulation VIII of 1819 a sale for arrears of rent 
Sale free from may mac * e ^‘ ee ^ rorG iueumbrance.® And a similar 

incumbrance. right to avoid and annul incumbrances including mokururi 

leases is given by section 37 of Act XI of 1859 to an 
auction-purchaser of an entire estate in the permanently-settled districts of 
Bengal, Behar and Orissa. ® But where the property sold is a share or shares, 
ana, for default of revenue due from a share, either the separata shares or the 
entire estate is sold, ® the purchaser does not acquire the property free from 
incumbrance. (°) A revenue paying estate was mortgaged and subsequently let 
out in putni which was registered under section 10 of Act XI of 1859, and a 
mortgage decree was made on the mortgage in a suit in which the putnidar 
was made a party, after which the estate was sold for arrears of revenue sub- 
ject to the putni encumbrance. The surplus sale proceeds were withdrawn 
by the mortgagee, but were not sufficient to discharge the entire debt, where- 
upon the mortgagee-decree-holder proceeded against the putni interest for the 
balance of his dues and the putnidar contended on the authority of this section 
that its effect was to transfer the whole of the charge to the sale proceeds 
leaving the m ortgaged property thereafter absolutely free from charge, and that 
in consequence, the mortgage lien on the property having be8n transferred to 
the sale proceeds, the mortgagee had no right to proceed against the putni 
interest existing in that property, but it was held that the rule here enacted 
was intended to enlarge the mortgagee’s rights, and not to restrict them, and 
that therefore, in withdrawing the surplus proceeds the mortgagee, did not for- 
feit the other remedies still available to him against the registered encumbrance 
subject to which the sale was made.! 7 * / Provision is also made in the Madras 
Act VIII of 1865 for sale of the property free from incumbrance.® But the 
provisions of this section apply equally only to a mortgage which is valid, but 
is set aside by the sale, as also to one which is invalid against the purchaser, 
as executed after the default, and which is, therefore, ipso facto extinguished by 
operation of the Revenue Sale Law.! 9 ) Ia other words, the mortgagee may 
resort to the sale-proceeds not only where the mortgage is annulled or where it 
is invalid, but also where it remains unaffected. In all such cases the mortgagee 
will have his lien over the surplus. 

1690. Mortgagee’s Default. —The payment of Government revenue 
is the paramount charge on the land to which.it is assessed* 10 ) and the liability 


(1) Gosto Behary v. Shib Nath , I.L.R., 20 
Oal., 241 (244). 

(2) See s. 67. 

(3) S. 11, Reg. VIII of 1819; Gopendra 

Ghunder v, Mokaddam , I.L.R., 21 Oal., 702: 
Gosto Behary v. Shib Nath, 20 Cal., 

241. 

(4) Jatra Mohun v. Aukhil Chandra , I.L, 
R., 24 Oal., 334. 

(5) See S3. 13 & 14 of Act II of 1859. 

(6) Afzul Hossain v. Bajbuns, 30, 

Gal., 1071 ; Debi Das v. Beyro Charan , I. L. 

R*. 22 Oal., 641, 

G. TP— 139 


(7) Sushilabala v. Dinabandhu , 14 0, W. 
N, 186 ; 5 I. 0. 70. 

(8) See Padahannaya % Naraswiha , I.Lv 
B,, 10 Mad., 266. 

(9) Thnatara v. XJma Charan , 3 O.L.J., 
52. 

(10) Secretary of Statey. Bombay Landing , 
&c., Co., 5 R. H. 0. R., O. O. 48, 50; Abdul 
Gant v. Krishnaji , 10 B, H. O. R., 46 ; Gun- 
do v. Mardon , ib„ 419 ; Ghellabhai v. Bran* 
fivan, 11 B. H. 0. R., 218 ; Balkrishna v« 
Madhavrav , I.L.R., 5 Bom., 73, 
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to pay It generally falls on the party in possession of the mortgaged property, W 
but while it is primarily the duty of the person in possession to pay all Govern- 
ment dues, the other party to a mortgage is not debarred from paying it in 
default of payment by the other. ( 1 2 * 4 * 6 ) But this is a right and not his^ duty, and 
if, therefore, the mortgagor has brought about the sale owing to his failure to 
pay he could not oppose the mortgagee’s claim to surplus on the ground that 
he might have paid off the demand and thus averted sale of the property. But 
if, on the other hand, being liable, or having agreed to pay, he allows the re- 
venue to fall intoarrear with the result that ttm property is sold ires from 
incumbrance, he cannot then lay any claim to the surplus. So far as the 
Government is concerned, it is entitled to sell the land and to realize its due 
whoever is the defaulter. (3) If the mortgagee being liable to pay the assessment 
wilfully or negligently, makes a default causing the land to be sold and which 
he purchases himself, the mortgagee is in equity a trustee of the land so purchas- 
ed for the mortgagor, putting moreover an end to his right, if any before exist- 
ing, to continue in its possession. (4). But where, pending a suit to enforce a 
mortgage, one of the mortgaged properties, A , was sold for arrears of revenue 
and was purchased by the mortgagee, the latter was held entitled to sell the 
mortgaged properties other than the property A, for satisiaction of the remainder 


(1) S. 65 { c) t ante , and s. 76 (c), post. 

(2) B. 72 (d). 

^(3) Balhrishna v. Madhavrav, I,L.R., 5 
Rom., 73. 

(4) Balhrishna v. Madhavrav, I.L.R., 5 
5om., 73 (7£) ; Kalappa v. Shivaya , I.L.R. 
^0 Bom., 493 (494). 

■ (5) Hem Chandra v. Tafazzel Hossain , 8 
C.W.N.* 332. 

(6) Art. 132, Sell. II, Limitation Act ; 
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:The procedure this section prescribes is new and opposed to the pre-existing 
law, which did not always concede the right of the subsequent mortgagee to 
redeem. Thus in one case, the Court said *’ that the parties to a mortgage- 
contract are mutually bound by their engagements to each other ; and as the 
first mortgagee’s contract was with his mortgagor, and with him only, or with 
his legal representative, in which light the second mortgagee cannot be viewed, 
it is not competent to any third party to claim, or the Courts to compel a 
surrender of the tenure in whole or part, for which the first mortgagee is only 
answerable to the person from whom he received it by payment of the amount 
of the mortgage-loan. It equally follows that the mortgagor is not at liberty to 
devolve the right of redemption to a third person, not a legal representative.”^) 
This is the ancient orthodox view of contract against which the Courts of 
Equity had for centuries to struggle and to whose influence it owes its 
withdrawal into obscurity and subsequent supersession (§§ 227 — 229). 

1693. But these idola the English Law did not find favour with the High 
Courts.^) “ The nature of the original transaction,” it was said, was not 
such as to entitle the lender to say that the borrower was prohibited from 
dealing in good faith with a third person for the means of discharging the prior 
incumbrance, and if the new lease was made on the security of the land (whether 
the security contracted for was like the former, for a term of years, or of higher 
nature), the transaction conferred such an interest in the land on the lender, as 
to entitle him to occupy the mortgagor’s place for the purpose of maintaining a 
suit to redeem But while the right of redemption in the case of other kinds 
of mortgages became early established, the right to redeem a prior mortgage 
by conditional sals was but tardily recognized, and which was probably 
due to the erroneous view which the Courts took of such transactions by treat- 
ing them as absolute sales to take effect on a certain day subject to their 
defeasance in the event of payment by the mortgagor in the meantime. The 
right to redeem, however, became established as soon as the true view of 
these transactions as being mortgages began to dawn. In England and America, 
the canon now enacted for has long since been recognized. ( 1 2 * 4 ) 

Redemption of a prior charge does not work merger of the subsequent 
interest.® The procedure that the subsequent mortgagee must follow in order 
to enforce his right has to be discussed hereafter. 

1694. Principle. — “ The right of the puisne mortgagee to redeem,” says 
Risher, “ is nod like that of the mortgagor or his representatives an absolute 
right but is only ancillary to his right to work out his remedy against the mort- 
gaged estate by foreclosure ; which remedy, being out of the power of the puisne 
mortgagee in the first instance, by reason that the prior incumbrance stands 
on his way, he is allowed to remove it by redemption.” This section declares 
in favour of the subsequent mortgagee redeeming the incumbrancer next prior 
to him, and the following section generally expounds the rule condensed in the 
old maxim “ redeem up forclose down.”® The rule is the restricted exposition 


(1) Lai Bazhhan v. Mohumed , (1858) S. 
D. A , N..W, P., 804; to the same effect in 
Sutherland v. Campbell , (1853) S. D, A., 
859 ; Doorgachuran v. Burda Soondree, (1856) 
S. D. A., 948. 

(2) Kishen Bullubh v. Belasoo , 3 W.R.. 
230 ; Bissonalh v. Brojonath , 6 W. R., 230; 

Sheo Golam v. Bam Poop, 23 W. R., 25 ; 

Bookhchore v. Eidayutoollah , Agra (F. B.j, 


7 ; Sanhana v. Vintpakshapa , I.L.R., 7 
Bom., 146, 

(3) Dookhchore v. Hidayatoollah , Agra 
(F. B.), 7(11). 

(4) Fell v. Brown, 2 Rro. 0. 0., 276 ; 4 & 
5 Will. Ill, c. 16, Story’s Equity Pleadings, 
§§ 185, 186. 

(5) 8. 101, post 

(6) Fisher, § 1448. 
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of a wider equity which invests a subsequent incumbrancer with all the rights 
of a prior incumbrancer, whom he has paid off.® 

1895. Meaning of Words. — "At any time : ” without notice even if on© 
is reauired to be given, as under section 60. “ Amount became payable: ” The 

subsequent mortgagee cannot redeem earlier than the mortgagor, who is entitled 
to pay off only on or after the data fixed for repayment. “ Such amount to the 
next prior mortgagee : 1 2 3 ’ Le, t the amount due on the next prior mortgage. Thus, 
where J3, 0, D, and E % are mortgagees in consecutive order, Emus^rst 
redeem D, before he could redeem G , and so on. The pavment-^^fea of tha 3 ^ 
whole amount due, otherwise the right here given cannot be availed of. ( 3 > 

“ And to give a receipt for such amount But what is the remedy if he refuses to 
accept money and give a receipt ? Money may be deposited in Court under the 
provisions of section 82, or the tenderer may sue for the enforcement of his 

right. “ Acquire all the rights of the mortgagee as such , Sc,” But he cannot 

tack his own mortgage to his purchase. Thus the third mortgagee by paying 
off the first mortgagee cannot acquire priority in respect of his original mortgage. 

1696. Who may pay: — This section enacts in a much restricted form 
a rule of universal application according to which a person 
Puisne nooFt- interested in the discharge of a prior incumbrance is entitled 
interested, ° 6PS to discharge it, and he becomes thereupon entitled to all the 
remedies open to him whom he has paid off. This doctrine 
of subrogation enables only a person with® an interest of his own to protect, to 
pay off a prior incumbrance. A person having no such interest is regarded as 
a mere volunteer, and he cannot acquire any right by such payment* In this 
view not only subsequent mortgagees but all other persons enumerated in 
section 91 and having a right to redeem, are entitled to pay off the prior 
incumbrance, and they would thereupon acquire the same right as is here 
conferred on subsequent mortgagees.® Besides such persons subrogation 
is also possible in the case of a person who pays under an assign- 
ment or agreement, either express or implied, for subrogation with the debtor 
or creditor, in which case also, the person paying becomes entitled to the right 
and remedies of the creditor.® Subrogation is thus of two kinds ; ( a ) legal 
and (6) conventional ; the former takes place only for his benefit who, being 
himself a creditor, satisfies the lien of a prior creditor, or for the benefit of a 
purchaser who extinguishes the incumbrances upon his estate, or of a co-obligor 
or surety who discharges the debt or of an heir who pays the debts of the 
succession. This Act furnishes apt illustrations of the use of such subrogation 
in the present section as also in sections 94 and 101. In conventional subroga- 
tion, the person paying off does so under an express or implied agreement with 
the debtor or creditor in favour of the right. This section does not deal with 
conventional subrogation, and it only enacts a narrow rule in favour of subse- 
quent mortgagees. But the provision in favour of subsequent mortgagees 
would not debar other persons entitled to the right from enforcing it. The 
provision enabling subsequent mortgagees to redeem raises the question whether 
the section is confined in its operation to mortgagees pure and simple, or 
whether it also includes other incumbrancers, such as, for instance, a charge- 
holder* No doubt a charge-holder is empowered to redeem by another section, 


(1) S. 101, post, Bekon Singh v. Been Dyal 
24 W.R. 47 (48). 

(2) Gurdeo Singh v. Chandrikah Singhs 5 

611 (634). 


(3) Gurdeo Singh v. Chandrikah 8ingh t 5 
O.I iJ., 611 (633). 

(4) Gurdeo Singh v. Chandrikah Singh , £ 

611 (682). 
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bufc so Is also a mortgagee. M It is true the section eschews the term redemp- 
tion, but speaks of only tender which the next prior mortgagee, is enjoined 
to accept. But is not a tender an act of redemption ? It has certainly been 
so treated in section 60. Beading, however, this section in conjunction with 
the next section, it would seem that, though a subsequent mortgagee may 
redeem any prior mortgagee, he can pay off according to the procedure here 
prescribed, only “ the amount due on the next prior mortgage." 

1697. The question what mortgagee is a second or subsequent mortgagee 
would no doubt ordinarily have to be determined on principles which govern 
priority. But there may be cases in which some latitude would be allowed in 
construction. Thus wherein execution of a decree for arrears of rent a raiyati 
holding was sold under the Bengal Tenancy Act, ( 2 ) and purchased by the 
landlord, and the plaintiff, a mortgagee of the same holding, whose mortgage 
had not been duly annulled, (3) sued to enforce the mortgage, it was held 
that he might be regarded as a second mortgagee, and that as such he 
had a right to redeem the landlord on payment of the money due under the 
rent-decree. This view proceeds upon the assumption that the landlord pur- 
chaser being entitled to keep the rent- charge still alive, ( 5 ) should be presumed to 
have kept it alive, if it would be to his advantage. But this cannot be predicated 
of all landlord-purchasers, for the question depends upon the circumstances 
of each case. Apart, however, from- such circumstances, if the mortgagee be 
entitled to redeem on payment only of the rent -decree, what becomes of his 
purchase-money which he may have paid over and above that sum. A mort- 
gagee subsequently renewing his former security has priority over incumbrances 
subsequent to the first deed, ( 6 ) and must be accordingly redeemed. But in 
such cases the intention of- the parties has to be considered, and if from the 
language of the instrument or otherwise it appears that the parties intended 
to extinguish the first mortgage by the execution of the second, their priority 
cannot be claimed on the strength of the prior instrument. W A mortgagee 
may lose also his priority for reasons given in section 78. 

1698. This section, it must be observed, contemplates the existence of two 
or more mortgages at one and the same time, and the independent action of the 
subsequent mortgage to put an end to the prior mortgage. It does nob. there- 
fore, apply to cases where the mortgagor executes two usufructuary mortgages 
which cannot subsist at the same time, nor to a case where the same mortgagee 
renews his mortgage. ( 8 * In such a case, as has been above observed, the ques- 
tion whether by the execution of a subsequent mortgage, the prior mortgage has 
been extinguished, is one of intention. And the mere fact that the prior 
mortgage has been paid off does nob decide the question whether or not it 
has been extinguish© i. An express declaration of intention will cause either 
the one result or the other, and in the absence of such expression the intention 
may be inferred either one way or the other. The payment made by the 



(1) S. 91(a). I.L.R., 13 AH., 432, F.B.; overruled on 

(2) Act YIII of 1835. another point in Ram Shankar v. Ganesh 

(3 » Under s. 167, Bengal Tenancy Act Prasad t f.L B 29 All., 385, F.B. The stata- 

(VIII of 1885). ment in the sale-deed that it “absolutely 

(4) Meherunnissa v. Sham Sunder , 6 C. discharged the mortgage- debt ” would not 

W.N., 884(885). suffice to- effect met get— Gifford v. Fitzhar- 

(5) S. 101. dinge, [1899] 2 Ch. 32. 

(6) Alangaran v. Lakshman , I. L. R., 20 (8) Mohesh Lai v, Bow'an Das, I. L. R,, 9 

Mad. 274. Cal., 961, F.B. ; Kcopmia v. Chidambaram , 

(7) Koopmia v. Chidambaram , I. B. R. t I. L. R., 19 Mad., 105; Seetaram v. Lack- 

19 Mad., 405 ; Mata Din v. Kazim Busain , man, 12 C.P.B.R., 70. See s. 101, Comm. 
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second or subsequent mortgagee, must, it is said, be payment on his own 
account, and not for the mortgagor or on his behalf. If, for example, such 
a mortgagee pays off the prior mortgage out of the money left with him by the 
mortgagor for the purpose, his payment would be not as qua mortgagee but as 
agent of the mortgagor, and in which case he could not claim to be 
subrogated to the rights of the mortgagee so paid off. Bo where the mortgagor 
executed two successive mortgages of his property and then sold off bis equity of 
redemption to a third person for a consideration sufficient to pay off the two 
mortgages and which he left with the purchaser for tbe purpose, who, however, 
only paid off the first mortgage and when sued on the second mortgage resisted 
the claim on tbe strength of this section and section 101 by holding the first 
mortgage as a shield against the claim of the second mortgagee, the Oourt held 
that since the purchaser had been entrusted with the money for payment of the 
two mortgages, he could not avail himself of the rights these sections confer 
on a puisne mortgagee who pays off the prior mortgage with money of his 
own.! 1 ) But even if so, it should make no difference, since “ what he did w^as 
to see that money so borrowed was properly applied in clearing off those debts 
which rendered his own purchase unsafe, and of tbe existence of which he was 
at that time cognizant.” ( 2 ) The question depends upon the real facts and not 
on the facts as the person who paid off the incumbrance conceived them to be 
at the time of the payment. ( 3 ) 

■Vv.-Vv. >« li f s , Jt is again necessary for tbe enforcement of the right that the payment 
made must ba^SufScient to discharge the whole mortgage, for subrogation is by 
redemption, and unless there is redemption, there can be no subrogation. 

* Indeed,, any other view would lead to the anomaly of the same right being 

present in two or more persons at the same timed 4 ) 

The right of the second mortgagee to redeem the first mortgagee continues 
even after the decree for foreclosure or sale obtained by the latter, and indeed 
even after the actual sale to him, until it is confirmed, when the mortgagee 
becomes the purchaser and can then no longer be redeemed.! 5 ) 

1699. As observed before, this section enacts a rule which is unnecessarily 
limited to second and subsequent mortgagees, since it is 
subject to certain circumstances, equally applicable to other 
subsequent incumbrancers! 61 and persons entitled to redeem 
such mortgaged 7 ) So where A sued on his mortgage during the pending of which 
B took another mortgage of tbe same property to pay off and that mortgage in 
favour of G executed after Jds mortgage but before his suit, the Court held 
B’s mortgage unaffected by the doctrine of Us pendens inasmuch as the 
effect of B’s mortgage was to secure by subrogation tbe rights of G and thus 
give him the right to redeem A which was allowed,^) So in accordance 
with the principle more fully discussed in the sequel! 9 ) where a third party 


Payment by other 
persons. 


U) Baijnath v. Murlidhar , 4 A. L. J. K., 
349 ; following Tufail v. Bitola,( 1894) A. W. 
N;, 284. 

(2) 8yed Wajed Bosmn v. Hafiz Alum d, 
17 W.B. 480 (483) ; Lajjja Bam v Guy Baksh, 
11 A.L J, 815 ; 18 1,0. 945 ; Jamilun-nissa v. 
Pitambar , 11 A.L.J. 127; IS T.C. 704 ; Subra- 
mania v. Palaniappa , 26 M.L.J. 94 ; Sohan 
Bral v. Jet Singh, i6 O.C. 14 S ; 20 I.O. 458. 

(3) Subramania v. Palaniappa , 26 M.LX 
94 ; 21 1.0. 978. 

(4) Gurdeo Singh v. Clvandtikah Singh , 5 - 

n 


0. L. J.. 611 (634) ; Hanumanthaiyan v, 
Meentachi, (1911) 10 M.L.T. 380. 

*5) Harsankar v, Sheo Gobind , I. L.B., 26 
Oal , 966. 

(6) S. 101. Comm. 

(7) S. 91. 

(8) Tara Prosad v. Krista Prasad , 7 1.0* 
(Cal). 473. For a proper decree in such case, 
see Balasubramanian v. Bamasawmi , (1911) 
9 MX T. 358 ; 9 I.C. 789. 

(9) S. 101, Comm, post. 
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fcakes a mortgage to pay off a prior mortgage-debt, which is so paid off, the 
former is entitled to use the latter security for his own benefit. But in order 
to give him that right, he must take the mortgage at the time of the loan. 
If he defers it to a subsequent period, his security would be postponed to any 
intermediate incumbrance created between his payment and subsequent mort- 
gage. (1) Where the deed by which mortgaged properties were sold recited 
certain mortgages which were paid off out of the purchase money, and the 
mortgage deeds so paid off were taken possession of and preserved by the pur- 
chaser, the Court held that there was a presumption of subrogation of the 
purchaser to the rights of the mortgagee.® go where a debt on a mortgage 
decree obtained by N was paid off by money lent by plaintiff for which the 
defendant executed a fresh mortgage of the same property reciting therein the 
necessity for paying off the decretal debt, and which while actually mentioning 
one of three mesne mortgages falsely stated that the property was otherwise 
free from encumbrance, it was held that the plaintiff stepped into the shoes of 
N on the principle of subrogation and had priority over the mesne mortgagees 
An auction-purchaser paying off a prior mortgagee is equally entitled to step into 
the shoes of the mortgagee.® The principle of subrogation is one based on a 
presumption of intention which may be supported by circumstances or 
evidence of assignment or agreement of both. Subrogation by presumed intention 
confers an equitable right, while subrogation by agreement a legal claim. It is 
therefore open to a party to base his claim on both intention and agreement.® 


Defective 
no bar. 


title 


1700. A person otherwise entitled does not forfeit his right to subrogation 
by the mere fact that his transfer was afterwards found to be 
invalid and void. In one ease the Court permitted a fraudu* 
lent transferee to be subrogated to the rights of the 
mortgagee whom he had paid off. In that case ths owner had mortgaged his 
land to B, and then agreed to sell it to 0 and then to D in whose favour he 
executed a conveyance fraudulently antedating it to defeat his contract with 
0. The latter sued both the owner and D for specific performance of his own 
contract and cancellation of D’s conveyance which was decreed. After the 
summons had been served on D and while the suit was pending, D paid off 
B'$ mortgage. On his disnossession by C, D sued both G and the owner for 
recovery pi the amount paid by him to B and a charge on property in the bands 
of G and which was decreed though the Court held that he had paid off 
B during the pendency of C's suit against himself for the purpose of strengthen- 
ing bis own claim and though his title was based on a fraudulent deed, but 
inasmuch as the payment was not a part of the fraud, it was legal and as such 
recoverable out of the mortgaged property. (0) In another case affirmed by the 
Privy Council a Hindu widow had conveyed to a purchaser an absolute estate, 
whereas she could not legally convey anything beyond her life interest. The 
purchase was bona fide but the purchaser was found to have taken without 
inquiry into his vendor's title to convey an absolute estate. The purchaser paid' 
Bs. 14,000 due on an existing mortgage on the estate. The reversioner sued 
him in ejectment, but the Court held him liable to pay the mortgage sale which 
was a burden upon- the estate and decreed to the plaintiff possession subject to 


(1) Bam Saran v. Khajchan , 15 O.W.N. 
312; 8X0. 657. 

(2) Prayag Narain v, Chedi Bai t 14- 0<W. 
N. 1093. 

(3) Tara Sundari v. Khedan Lai , 14= C.W. 
N., 1089. 


(4) Kesri Mai v. Mubarak , 8 A.IiJ. 668. 

(5) Tara Sundari v. Khedan Lai , 14 C.W. 
N., 1089 ; Karuppan v. Muhammad , 26 M.L, : 

J. 74. 

(6) Syamalaryudu v, Subbarayudu , XL. 

K. , 21 Mad., 143 (144). 
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its payment;.! 1 ) The same view has been taken in other cases in which, on setting 
aside the sale, the purchaser was held entitled to be reimbursed the sum paid by 
him to redeem a prior incumbrance,! 2 ) as a matter of justice, equity and good 
conscience $), rateable apportionment being made where the property sought 
to be recovered is less than that freed from the mortgage*! 4 ) 

The principle of subrogation was applied by the House of Lords in a case 
in which a Building Society had advanced moneys to a minor for purchase of 
land and completion of her houses thereon, and for which she mortgaged them 
to the Society, who having afterwards discovered her minority discontinued 
further advances, took possession of the mortgaged premises and completed 
them. On attaining her majority the mortgagor sued the Society for a 
declaration that her mortgage was void and for possession of the property. 
The Court of Appeal held that the two payments made by the Society (i) for the 
purchase of land and (ii) construction of houses thereon stood upon a different 
footing, and that while the Society could recover the sum spent on the 
purchase of land with interest at 4 per cent, being subrogated to the right of the 
vendor and to his lien, it could not recover the mortgage money paid to build 
the houses or anything upon the mortgage as such, because, it was ■void.!®)' 
It is, of course, no part of the rule that the payment should have been made 
with the knowledge or consent of the mortgagor, or after any previous 
intimation to him.! 6 ) 

mi. The rule is no doubt the outcome of saivag elien elsewhere consi- 
dered ft) and its two essential pre-requisites are that (a) the 
ment exdaded Pay P a y men fc should be made by one who had or believed himself 
to have some interest in the property in respect of which 
the payment is made and ( b ) the amount paid must have been legally due. 
An officious payment for another does not entitle one to claim reimbursement. 
Bor as the Privy Council observed “ it is not in every case in which a man 
has benefited by the money of another that an obligation to repay arises. 
The question is not to be determined by nice considerations of what may be fair 
or proper according to the highest morality. To support such a suit there must 
be an obligation express or implied to repay.”! 8 ) This dictum was held to 
apply to the defendant who had made payments on account of the plaintiff’s 
mortgage but which did not free the property from it.! 9 ) The result would be 
the same if the prior mortgage was executed by A and B and then and that 
mortgage of A’s share by A in favour of C who applied the mortgage-money to 
discharge the joint prior mortgage of A and B claiming payment by right of 
subrogation from B, who being no party to C’s mortgage, was inter alia held 
not liable for payment on his account.! 10 ) 


(Ij Syed Mahomed v, Shetouk Ram, 14 W. (4) Lomba v. Vishvanath , I.L.R., 18 Rom. 
R., 315 ; O.A, Moulme Mohamedv. Shewuk 86(91) 

Mam, 22 W.R. 409 (411), P.0. (5) Muttughain Building Society v. 

(2) Ghama v. Padala , 31 Mad. Thur$tan % [1903] A.C. 6, affirming [1902] 1 

489; Syud Wajed Hossain v. Hafiz Ahmed , Ch. 1 ; reversing [1901] 1 Ch. 88. 

17 W.R. 480 (483), contra held in Shipm Lai (6) Butler v. Rice , [1910] 2 Ch. 277 (283). 

v. Ram Piarit 32 All. 25 is (sub- (7) S- 100, Comm, post 

blitted) unsound. (8) Ram Tubul Singh v. Bisseswar , 23 W. 

(3) Nilo Pandurang v. Rama , T.L.R,, 9 R., 305 (308). 

Bom., 35 {39) ; I.L.R., 17 Bom., Narayan v. (9) Sri Narain v. Smith. 4 C.L.R.. 148. 

741 (744) ; Chama Swamiv. Padala , (10) Chellamcherla v. Mummareddi, 21 M, 

X.L.R., 31 Mad, , 439 (441), L.J., 160 ; 9 LC. 139. 
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1702. Subrogation of Eights. — A second or subsequent; mortgagee 

redeeming the first mortgagee becomes possessed of the 
gaSe * ISnG mor *" same powers as the first mortgagee. It is not necessary 
8 8 * for him to take an assignment of the rights which he 

acquires from the prior mortgagee, the assignment being implied by lawJ 1 * If 
then he was a party to a suit by the first mortgagee on his mortgage, he is 
entitled to step into the shoes of the prior mortgagee, and so to continue the 
suit, which, so far as regards the prior mortgagee, would have otherwise 
terminated. It is not necessary for the second mortgagee to institute a separate 
suit. ( 2 3 ) And similarly, if after the passing of the preliminary decree against 
the mortgagor, the puisne mortgagee being a party thereto satisfies it, the right 
which orginally belonged to the plaintiff to have the primary decree effectually 
worked out by execution passed to the puisne mortgagee although arrayed as a 
defendant in the suit, who, so far as regards the enforcement of the plaintiff’s 
right, would by his payment step into his shoes and be thus entitled to enforce 
his mortgage and the rights acquired by paying off the first mortgagee, without 
being driven to a fresh suit. In short, with the change of interest so caused, 
the suit continues to be a subsisting suit, in which the Court has still to adjust 
the rights and liabilities of all parties to the suit in respect of the mortgaged 
property and in respect of costs; and, if necessary, for that purpose it is 
competent to making and enforcing an absolute order for foreclosure or sale as 
the case may demand : “ If this is not the effect of the section, and if payment 
under it terminates a suit, it is obvious that serious loss in costs and time 
would be incurred by puisne mortgagees, parties to the suit, who might be 
desirous of enforcing their claims, inasmuch as, in order to redeem or enforce 
their claims, they would be obliged to institute separate suits, and the costs 
incurred by them in the earlier suit would be thrown away. ” $) go it has been 
held in Madras that the puisne incumbrancer who pays off a decree on a prior 
mortgage can enforce his rights only by process of execution and not by suit. (40 
And the same course has been generally commended in Bombay. (5 ) There is 
nothing in the Court Fees Act or any other Statute which conflicts with this 
view, and it is a cardinal rule that a benevolent construction cannot be 
permitted in favour of the Crown of a taxing Statute. (6) Of course, the Court 
does not relegate parties to institute a new suit, if it would not involve the 
examination of any fresh facts or the consideration of any further rights, w 

1703. But both the legality as well as the convenience of this procedure 
would at first sight appear to have been shaken by the critcism of the Privy 
Council in a case in which the mortgagee had obtained a foreclosure-decree 
against the mortgagor and the puisne mortgagee, but the decree was awarded only 
in the form given in section 86. The latter having paid off the decree claimed 
under this section to have acquired the status of the decree-holder, and as 
such, to a decree-absolute against the mortgagor in the same proceedings. The 
High Court at Allahabad acceded to these contentions, but on appeal from 
that Court, the Privy Council overruled them holding that on payment by the 


(1) Raoji v. Narayan , (1896) B. P. J., 29 ; 
Bisseswur v. Sarnim Singh , 6 0. L, J , 134 ; 
Hari Narain v. Shama Sundari , 11 C. L.J. 
551 (554) ; Mahomed Ibrahim r. Ambika Per - 
shad, P.R. 39 CaL, 527 P.G. 

(2) Bavsidhar v. Gaya Prasad, I. L.B., 24 
All., 179 (182). 

(3) Per Stanley, G J., and Burkitt, J., in 
Bansidhar, v. Gaya Prasad , I. L.R., 24 All,, 


179 (182). 

(4) Bavanna v. Balagorivi , 9 M. L. J, R., 
177. 

(5) Ba&anbai v. Umaji , I. L. R-, 28 Bom,, 
153 (163). 

(6) Attorney' General v. Selborne, [1902] ! 
K.B., 388. 

(7) Cf> In re Tyabji , 7 Bom. L. R,, 547, 
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puisne mortgagee of the decretal amount and its acceptance by the plaintiff- 
mortgagee had the effect of discharging and satisfying the decree which became 
spent thereby, and after which no further proceedings in execution could be 
taken by the Court. “It is true,” they said, “that Gaya Prasad (puisne 
mortgagee) having made that payment (as he had the right to do) acquired 
under section 74 of the Transfer of Property Act all the rights and powers 
of the mortgagees as such. But this would not have the effect of reviving 
or giving vitality to a decree which by the terms of it had become dis- 
charged.” W As regards convenience their Lordships added: Even if that 

were not so, their Lordships fail to see how the respective rights of Gaya Prasad, 
as owner of the first mortgage and half owner of the second mortgage, and the 
respondent as owner of the other moiety of the second mortgage, could have 
been worked out without additions to the decree which the Court in Executing the 
decree bad no power to make. They are therefore of opinion that a new decree 
was required for the purpose, and section 244 (now s. 47) of the Civil Procedure 
Code was not a bar to the present suifc.”( 1 2 ) The Court further added that not 
only the rights of the defendants, but of the plaintiffs inter se could not be worked 
out in the same suit. This decision is then undoubtedly a fatal blow to the 
contrary views so far entertained, though it may lack the assurance that their 
Lordships intended it to have that far-reaching effect. Of course, as their 
Lordships took pains to point out, their remarks were intended only to apply to 
the decree before them, and which being a transcript of the form given in section 
86, now “does not provide for the exercise by the puisne incumbrancers of their 
successive rights of redemption or for working out the rights of the parties in the 
event of any puisne incumbrancer in front of the mortgagor redeeming the mort- 
gaged property so as to make a complete decree.” ^ If then the decree is suitably 
worded it should find room for the application of the principles before discussed. 
A form of such a decree commended by the Privy Council is given under section 86, 
Their Lordships' views must then be held to controvert no general principle, 
but merely to apply to a decree given in the form prescribed by section 86, 
(now Order 34, rule 2, C. P. C.,) and which is appropriate only when the contest 
is between the mortgagee and mortgagor. If a puisne incumbrancer be also a 
party to the suit the Court should formulate its decree on the lines indicated in 
the form given under that rule, and which on redemption of the prior mortgage 
by the puisne mortgagee confers upon him the rights contemplated here and in 
section 83. These rights, however, cannot in view of the Privy Council, be read 
to them into the decree unless they are expressly protected, nor can the Court 
give effect in execution. 

1704. If a second mortgagee should buy in the first mortgage for half its 
amount, or even obtain an assignment without consideration from the first mort- 
gagee, he would still be entitled to charge the mortgagor the full amount of the 
first mortgage in addition to his own.G) A puisne mortgagee paying off a prior 
mortgage cannot tack his own mortgage, but is only entitled to enforce the right 


(1) Gopi Narain-v, Bansidkar , I. L. R., to practically obtain a decree against the 

27 All., 325 (332), P.C. principal defendant without bringing a suit 

(2) Gopi Narain v. Bansidkar, I, L- B, t 27 properly framed for that purpose. The answer 

AIL, 325 (B32V, P.O. to this is, that the procedure condemned 

fa} Gopi Nnrain Bansidkar , I. ti, R., 27 avoides multiplicity of suits against which 
All., 325 (330), P, C. In Mackintosh v. s. 85 was directed. 

Watkins , 1 0. L, J., 31, the Court held that (4) Dobson v. Land , 8 Hare, 220 ; White v« 
the object of making the second mortgagee City of London Brewery Co., 39 Oh. D,, 559 
defendant is that the property may be sold (564). 
free of his incumbrance, and not to enable him 



(3) Sundara v, Subbiah , 18 LG, (Mad) 610; 
Gopi Narain v. Babu Bansidkar , I.L.R. 27 

AH.,*?*, P.O, 

(4) Sabnarain v. Chowdhuri , 14 C.L.J, 
500 (506). 

(5) Mad. 0. M. A., Ho. 39 of 1902. 

(6) Goverdhana v. 'FW&sami, I. L. R , 26 
Mad., 537 (540). 


(1) Qayyum v. Sadmddm, (1905) 
A, W. N., 11 ; Jamna Dasv. Misri Lai , I.t». 
R., 26 AIL, 504; as to when tacking allow-, 
ed, see Nicholas y. Ridley, (1904) 1 Ch. 
192. 

(2) Har* Narain v, Shama SundaH , 11 

C.'I/. J. 551 (555) ; contra Sundara v, Subbiah 

18 1.0. (Mad) 610. 
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h© has so acquired apart] from any rights he may have of his own, and where the 
present exercise of those rights conflicts with his newly acquired equity, he may be 
precluded from enforcing the latter, unless he elects to waive the former. So a 
usufructuary mortgagee in possession paying off a prior incumbrance cannot bring 
to sale the property mortgaged to recover the money paid by him without waiving 
his own lien as usufructuary mortgagee. He might, however, bring the property 
to sale to recover that amount, if he waived all rights under his usufructuary mort- 
gage, or retain possession until the mortgage-debt and the amount paid by him to 
the prior mortgagee were satisfied. 0) But, it is said, that since the right acquired 
under this sect ion is conceded for the protection of the puisne mortgagee, and is 
in the nature of an accretion to his own mortgage, no suit can he instituted 'to 
realize the latter security without joining a claim for the former — the cause of 
action for the two reliefs being held to be single and discoverable so that if 
after the claim on the mortgage a separate suit is launched for recovery of the 
amount claimed under this section, it will be barred by O. 2, r. 2 of the Code 
of Civil Procedure.! 1 2 * ) But this is scarcely correct, in view of the fact that the 
right acquired by payment is notan integral part of the contractual right 
which he, as nuisne mortgagee, possesses, and which he is entitled to keep 
distinct.® This section enables the subsequent mortgagee to bay out his 
predecessors, and the next section declares the rights of the mesne mortgagees, 
inter se. This section does not exhaust the list of persons who may redeem a 
mortgage. Such a list will be found set out in section 91. 


1 705. On subrogation to the rights of the prior mortgagee the puisne mort- 
gagee becomes entitled to all the rights and remedies available to the former. 
He becomes his alter ego for the purpose of bis claim. As such, he i£ entitled 
to recover the interest to which the prior mortgagee was entitled, though, of 
course, he is equally liable to account for the profits which he may have received 
if he was in possession. But in ordinary practice the one is set off against 
the other.! 4 ) 


1706. Where there are two successive mortgages on a property and the 
When decree is ^ rsti mor S& a g e0 purchases the mortgagor's equity of re- 
no bar. demotion, the second mortgagee is entitled to a decree for 

redemption of the first mortgage. The first mortgagee as 
purchaser of mortgagor’s rights can then bring a suit for redemption of the 
second mortgagee on payment of the amount of both the mortgages. ® In 
other words, the second mortgagee is entitled to redeem the first mortgagee, 
but without prejudice to the right of the first mortgagee as purchaser of the 
equity of redemption to redeem to the second mortgage after the second 
mortgagee has redeemed the first. ® The right of the second mortgagee to 
redeem his senior is not necessarily lost bv the mere fact of his joinder in the 
latter’s suit unless it is extinguished in the manner stated in section 60. So where 
a prior mortgagee sued for sale on his mortgage making the subsequent mort- 
gagee a party, and obtained a decree, but did nob bring the property to sale, and 
the puisne mortgagee without redeeming the prior mortgagee in his suit instituted 
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a suit, of his own, it was held that his suit was not res judicata and was 
otherwise maintainable. (!) 

1707. So where the owner of land after executing two successive mortgages 
in favour of the same person A t executed a usufructuary mortgage in favour of 
another person B> A then sued and obtained a decree on his two mortgages in 
execution of which he brought the property to sale and it was ^ purchased 
by 0, the undivided brother of A. B was not a party to that suit. C then 
sued the mortgagor as well as B , praying against the latter that he may be 
called upon to pay up the decretal amount, failing which he should be 
foreclosed. The Court, however, held that B should not fare worse bv the fact 
of his not being joined in the previous suit and that it being so, it was still 
open to B to redeem only the first mortgage after which he may enforce his 
own mortgage. ( 1 2 3 ) But this by no means follows unless B could tack, 
which, however, the enactment would not permit. Of course, a puisne 
mortgagee is not bound by a decree obtained by a prior mortgagee in a suit to 
which the puisne mortgagee was no party/ 4 5 ) and a purchase of the property 
by the first mortgagee in execution of his own decree against the mortgagor 
would only confer on him the estate as it stood at the date of his mort- 
gage, and free from all subsequent incumbrances, subject to the right of the 
puisne mortgagee to redeem him if he so desired. (5) Where after the decree- 
absolute for sale had been passed, the mortgagor executed a second mortgage, 
and the second mortgagee discharged the first mortgage at the mortgagor’s 
request and as bis agent, the first decree could not stand in the way of his 
enforcing his own mortgage, nor can he be, of course, driven to seek his remedy 
under section 244 of the Code. Indeed, one fails to see how he could possibly 
resort to the aid of that section, for the prior decree could not be executed 
after it had been discharged, and the procedure would then be not “ cumbrous” 
as held by the Court, but illegal which the Court do not appear to have 
noticed/ 6 ) 

1708. 


Revival of the 
mortgagor’s right. 


But in such a case is he in his turn liable to be redeemed by the 
mortgagor ? The answer to this question depends upon 
whether the decree obtained in the absence of the second 
mortgagee is wholly inoperative, or whether it is only 
inoperative as against the puisne incumbrancer who should have been, but was 
not joined. There is no reason why a decree should be held to be ineffective 
against persons who were parties to the suit and which they had had an oppor- 
tunity of contesting. Nor is there any reason for reviving the right of redemption 
in favour of the mortgagor who had been once foreclosed/ 7 ) It is said to be the 
rule in America that in such a case the mortgagor will acquire a new right of 
redemption which he may exercise notwithstanding the previous decree for 
foreclosure. This doctrine of reverter is said to be confined only to mortgages 
in which the property is foreclosed to the prior mortgagee. But even in such a 


(1) Sahu Shiamsundar v. Harnaravan , 9 
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(5) Mohan v. Togu, I, L». B., 10 Bom., 
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case there would seem to be no justification for it. On the other hand, it may 
sometimes even lead to curious results. Suppose, for instance, that A mort- 
gages his land by conditional sale successively to B and 0. B forecloses without 
impleading 0, and takes possession ; whereupon G brings a suit and redeems B. 
Gould A, whose rights had, it may be, long since been extinguished, be heard to 
say that he should be entitled to redeem and placed in possession on the ground 
that the equity of redemption was again vested in him ? 

1709. Indeed, if there be a resurrection of his right to redeem as often as 
the incumbrancers enforce their rights inter se t the mortgagor could never be 
effectually foreclosed until the last mortgage is sued on and finally disposed of. 
Obviously such a course is impossible in a case where the decree obtained is 
one for sale.! 1 ) Indeed, the Courts have gone the length of holding that in 
such cases even the puisne mortgagee has no right to redeem even though the 
prior mortgagee may have been himself the purchaser of the property. < 2 ) “ If 

the second mortgagee is allowed to redeem the first mortgagee and purchaser 
by paying him the purchase-money, there would be no one entitled afterwards 
to redeem the second mortgage. The original mortgagor cannot redeem because 
as between him and the first mortgagee, he ceases to be the owner by the sale 


of his whole interest in the property. If the purchaser can redeem the second 
mortgagee, the latter can have no right to redeem the former.”! 3 ) True, but if 
the purchase is ineffectual against the puisne mortgagee, why should not the latter 
be entitled to redeem. He would, of course, only redeem the prior mortgage, 
but the purchaser being the owner of the equity of redemption may then in his 
turn redeem him. The question depends upon what rights pass to the subsa- 
auent mortgagee on his paying off the prior mortgagee. In the words of the 
section he “ acquires all the rights and powers of the prior mortgagee as such,” 
and which it has been held to mean only such rights which the prior mortgagee 
had with reference to the property redeemed at the time of redemption. “ This 
is evident from the fact that the section confers on the person redeeming the 
mortgage the rights and powers o? the first mortgagee, and, as those rights and 
powers could not be exercised by the first mortgagee in respect of property 
other than that on which his mortgage subsisted, it is clear that a second or 
subseauent mortgagee by redeeming a prior mortgage acquires the prior mort- 
gagee’s right in respect of that property only which is redeemed by him. ’M 4 ) 
But since the puisne mortgagee acquires no more than the rights and liabilities 
of the prior mortgagees as such, it follows that the puisne mortgagee when he 
steps into the shoes of the prior mortgagee may often havQ to discover that the 
shoes do not exactly fit him. Thus where suppose A, the first mortgagee, holds 
property M and N> of which only N is for the second time mortgaged to B. 
Both the mortgagees sue without impleading the other mortgagee and obtain 
decrees for sale in execution of which they themselves become purchasers. B 
then sues A for redemption and is allowed on payment of the sum actually due 
upon the prior mortgage at the date of the sale to the mortgagee. On redemp- 
tion, B acquires certain rights in both the properties M and N , Of N he becomes 
the proprietor, since he had acquired its equity of redemption by his own 
purchase, and having paid off the prior mortgage there are no equities 
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outstanding. But as regards properties M his position is different. J. had acquired 
it no doubt by purchase but not in virtue of his being mortgagee. And since on 
redemption the puisne mortgagee acquires no more than the rights of the prior 
mortgagee as such, it follows that he has only acquired over M the rights which 
A possessed prior to his purchase. And the mortgagor, therefore, has, it is said, 
;as against B once more the right of redeeming that portion of the property 
which he had not as against AM) But this is a view which has not been 
assented to by the other Courts,* 1 2 ) and as it is, it is not free from difficulties. Bor 
it may be contended that since A has acquired the equity of redemption, it 
cannot go back to the mortgagor, and A as the holder of it is on his part entitled 
to redeem B, which would, of course, destroy B’s advantage. However, 
foreclosure-cases do not present any such difficulty. For a puisne mortgagee 
redeeming a prior mortgagee, who has foreclosed behind his back, is under no 
liability to be in his turn redeemed by the original mortgagor.! 3 ) 

1710. Price and Conditions of Redemption.— The second or other 
subsequent mortgagee has, for reasons before stated, the right to redeem the next 
prior mortgagee as one blocking up bis way to foreclosure or sale. . He cannot, 
k oweYQrj redeem before the time fixed for payment by the mortgagor, but if the 
mortgagee consents, be may redeem him at any time. Hence, where there 
exists a prior usufructuary mortgage, a subsequent mortgagee of the same pro- 
perty cannot bring it to sale, until such time as the usufructuary mortgage 
becomes ripe for redemption.! 4 ) He must, moreover, pay the mortgagee the 
full amount due on his mortgage, and not merely the price for which he may 
have acquired the interest.! 5 ) and he must pay compound interest if stipulated 
for in his mortgage.! 6 ) In other words, the mortgagee cannot be allowed to 
redeem on more favourable terms than the mortgagor. * 7 ) Hence, he must 
pay for advances made or expense incurred by the prior mortgagee, and which 
he is entitled to add to his mortgage- money. <8) If the prior mortgagee was 
entitled to notice him from the mortgagor before redemption, he is no less entitled 
to get it from the mortgagee. But the puisne mortgagee is not bound by the ac- 
count taken in a suit between the mortgagor and first mortgagee, unless as in 
foreclosure, the decree necessarily decides the rights between the co-defendants.!*)* 
Nor is he bound by the acknowledgment of debt by the mortgagor,! 10 ) or an 
agreement made subsequently to the mortgage by which the first mortgagee 
is entitled to capitalize interest if he had notice of subsequent incumbrances.! 11 ) 
The conversion of interest into principal by agreement between the parties 
is considered in the light of a further advance, but inasmuch as the first mort- 
gagee could not tack a further loan after notice of a puisne incumbrance,! 12 ) 
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it follows that he could not accomplish the same object in any other manner. 
Bub if the further advances were made previously bo the second mortgage, or even 
subsequently to it without notice, they could be legitimately tacked to the 
original debt in preference to the subsequent mortgagee/*) The puisne mort- 
gagee cannot charge for improvements against the first mortgagee.! 1 2 ) The 
puisne mortgagee would, however, be bound by a valid release of a portion of 
the mortgaged property by the prior mortgagee on receipt of part payment of 
1 the mortgage-money. Where a portion of the mortgaged property has been 

thus released, his rights are to realise the balance due to him by sale of the 
remainder of the mortgaged property/ 3 ) 

A puisne mortgagee under a covenant not to sue the mortgagor for ten years 
or for a definite period could not during that time compulsorily redeem the first 
mortgagee/ 4 ) Such a disability is the creature of a contract and may be for a 
term of years or the life of the mortgagor. I 5 6 * * ) 


1711. The mortgagor is a necessary party to a suit instituted by a sub- 
sequent mortgagee for redemption, ^ and there is nothing in the Act enabling 
the subsequent mortgagee to redeem so as to acquire a new right over the 
property without the knowledge or concurrence of the mortgagor. (?) 

1712. The receipt to be given by the prior mortgagee need not be registered 

if it is drawn up in consonance with the exemption made in 
ecel ^ * the Indian Registration Act If tbe mortgagee refuses 

to give a receipt or accept the tender made, the mortgagee may deposit the 
money in Court, I 9 ) and bring a suit for redemption. The puisne mortgagee 
cannot claim delivery of title-deeds. 

On the other hand, it was held, in Calcutta in a case decided without 
reference to the section that where a mortgaged property was sold in execution of 
a‘ s mortgage-decree at the instance of the first mortgagee, and second mortgagee 
who was no party to the previous suit, brought a suit to enforce his mortgage 
making the purchaser a party, the property having been sold at the instance of 
the first mortgagee, the only right which the second mortgagee had was the right 
to redeem, and the plaintiff without redeeming the first mortgage could not 
bring the property to sale in satisfaction of his subsequent charge. ( 10 ) This 
view was animadverted upon in the first edition of this work, and it has since 
been overruled, f 11 ! 

1713. The section being permissive the puisne incumbrancer is not bound 
to redeem the prior mortgagee before enforcing his own. In a Privy Council 
case upon a claim by a puisne mortgagee to redeem prior incumbrances, and in 
the alternative, for a decree ordering a sale of the property mortgaged, the sale 
was decreed, with application of the purchase-money to pay incumbrances in 
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their due order ; and with redemption by the plaintiff of a prior mortgagee, 
who was to have an option to redeem. M Indeed, section 96 (now Order 
34, rule 12 of the Code of Civil Procedure), distinctly contemplates the 
enforcement of puisne incumbrance without paying off the prior incumbrance, 
for it speaks of the sale of property subject to prior mortgage. Indeed, had the 
law been otherwise, it is conceivable that it would have operated as a great 
hardship in cases where the value of the prior ■ security was enormously larger 
than the amount of the puisne mortgage ; whilst in cases where the amount 
due on the prior mortgage did not become payable till long after the due date of 
the subseauent mortgage, the puisne incumbrancer would have been obliged to 
wait for bis money till the prior mortgage became redeemable.® It has been, 
therefore, throughout held that it is within the option of the second mortgagee 
either to nay off the first mortgage, or to sell the estate subject to the first 
charge, it being immaterial whether the first mortgagee had since acquired 
also the right remaining in the owner. (8) This view is not opposed to the 
eases in which the contrary rule would seem to have been expounded. ® It 
is explained that in those cases the first mortgagee had after the execution of 
the second mortgage purchased the equity of redemption, in which case, the 
second mortgagee is not entitled to bring to sale the mortgagors interest, 
because it no longer exists in the mortgagor, but has already passed into the 
hands of the first mortgagee. ® But this distinction hardly suffices to 
distinguish the cases which seem to regard the second mortgagee as disqualified 
to bring the property to sale without first redeeming the prior mortgagee, but 
the cardinal note of those cases was the establishment of the doctrine which is 
now enacted in section 101. 

1714. But the subsequent mortgagee cannot ignore the prior mortgagee, 
and in Aliababad, the Court has even held that if he ignores the prior incum- 
brance, his suit will be dismissed and cannot afterwards be amended. ( 6) 
Again, the mortgagor is always a necessary party in all such proceedings, ® and 
puisne mortgagees cannot redeem adversely a first mortgagee in the absence of 
the mortgagor, because the decree ought to provide for redemption of the puisne 
mortgage by the mortgagor.^ 1 2 3 * * * * 8 ) As it has been observed in a Madras case, that 
there is no provision in the Act to support the proposition that a second mort- 
gagee may, by a transaction between himself and the first mortgagee, without 
knowledge or concurrence on the part of the mortgagor, acquire a new right 
over the mortgaged property. (9) But the mortgagor’s concurrence is by no 
means required for the valid exercise of a statutory right. Moreover, while a 
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puisne mortgagee may not redeem the prior mortgagee behind the back of the 
mortgagor, he may foreclose the mortgagor in the absence of prior mortgagees. W 

1715. Paying Mortgagee’s shield. — Where the third mortgagee in 
ignorance of the second mortgage pays off the first mort- 
i^^gagee^edeen^ ^ agee ’ * n a ^ S6nce of fraud, he acquires all the rights of 
lug the first. 8 m m o rfc g a g 0 o, and which he can use as a shield against 

the second mortgagee suing to enforce his mortgage. Thus 3 
in a case where S mortgaged land to P, and G subsequently obtained a decree 
by consent against S, creating a charge on the same and other land and regis- 
tered the decree. A, in ignorance of G’s decree, paid off P’s mortgage, 
but took no assignment thereof and took a mortgage from S of all the land 
covered by G’s decree. In a suit by G against S and A to enforce the payment 
of his mortgage-debt, it was held that A not having had notice of G’s decree 
was entitled to stand as first incumbrancer in respect of the money paid to dis- 
charge P’s mortgage, and that even if registration were legal notice, an intention 
to keep alive P’s mortgage was to be presumed in favour of A. (2) So where A 
mortgaged certain property first to B and afterwards to G and finally sold it to 
D, who mortgaged it to E % who paid off B’s mortgages and brought the property 
to sale in satisfaction of his own mortgage, and it was purchased by M ; G the 
second mortgagee then sued for sale on his own mortgage, which M resisted 
on the ground that he was entitled to hold up the mortgages of B as a shield 
against the plaintiff’s claim, and the Court upheld his defence. $) But the 
doctrine of the shield is only available to one who discharges a mortgage for 
which he was not primarily liable. A person cannot claim subrogation when' 
he merely performs his own obligation. W But this appears to have been 
misunderstood in some cases in which it has been held that if a person purchas- 
ed property subject to two prior mortgages, the hulk of the price being reserved 
by him for their discharge, his payment of the first mortgage would net entitle 
him to set up that mortgage as a shield against the claim of the second mort- 
gagee inasmuch as his payment was really payment for the mortgagor.^ fk&f 
But even if so, the purchaser would be none the less entitled to subroga- 
tion, since it was not a payment for which he was primarily liable and which, 
it is submitted, is the true test.! 6 ) This view was taken in a later case in which 
the plaintiff held a mortgage of 1889, a portion of the consideration of which 
was in accordance with its terms reserved by him for discharge of two prior 
mortgages of 1886 and 1887, on the strength of which he claimed priority over 
the mortgagee of 1888, who contended that the plaintiff’s payments were 
merely as agent of the mortgagor, but the Court held him entitled to priority on 
the ground that he had discharged the liability for which he was not primarily 
liable.* 7 ) It is said that as the principle of subrogation by payment to the prior 
incumbrancer rests upon the presumption of an intention to keep alive the first 
mortgage as a shield against the puisne incumbrancer, that presumption would 
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bo deemed rebutted when the transaction in question contemplates the 
discharge of the puisne incumbrancer by payment out of the purchase- money, © 
But the true test is whether he has still use of the shield.© 

Then again, this section doss not apply, when it is clear on the facts that 
the first mortgage has been satisfied and extinguished on the execution of the 
second mortgage which alone is outstanding, although the first one was satisfied 
out of money raised by the second.© The puisne mortgagee is bound to join 
any claim he may have acquired under this section in a suit to enforce his 
own mortgage ; the sums so paid being treated as an addition at accretion to 
the claim on his mortgage. A separate suit for recovery of this sum after ha 
has sued out his own mortgage would be barred.© 

1716. This section does not deal with the ease of a subsequent mortgage 
acquiring the mortgagor’s interest, in relation to other mortgagees prior or 
subsequent to him, which has been dealt with in section 101, to which reference 
must be made for the purpose. 

75. Every second or other subsequent mortgagee has, so 
far as regards redemption, foreclosure and sale 
n,Sgee 0f a™aTa n st of the mortgaged property, the same rights 
prior and subse- ag ain st the prior mortgagee or mortgagees as 
quent mortgagees. ^- g mor fcg a g 0r has, as against such prior mort- 
gagee or mortgagees and the same rights against the subsequent 
mortgagees (if any) as he has against his mortgagor. 

1717. Analogous Law. — This is the legislative exposition of the 
principle of the oid English rule “ redeem up, foreclose down,” the meaning of 
which will be presently discussed. The section, as it stands, omits to define the 

*' '^rights of the first mortgagee as against the subsequent mortgagees, but there 
s\ c^n be no doubt that he has the same rights. The rights of the mortgagor, so 
far as regards redemption, foreclosure and sale, are dealt with in section 60 
et seq. 

1718. The following provision, which must be read as a necessary 
adjunct of the rule was proposed to be inserted in the original Bill, but was 
omitted by the Select Committee on the ground that its appropriate place was 
in the Code of Civil Procedure, wherein it has now been inserted in accordance 
with the suggestion of the Privy Council © : — 

0. 34, r. XX. — “ Where property is mortgaged for successive debts to 
successive mortgagees, any mesne mortgagee may institute a suit to 
redeem the interests of the prior mortgagees and to foreclose the rights 
of those that are posterior to himself and of the mortgagor.” 

1719. Principle. — The last section enables the subsequent mortgagees 
to pay off the first mortgagee, and confers on him his rights and powers which 
he may exercise against the mortgagor. The present section defines what may 
be the rights of such mesne mortgagees inter se. Under the last section the 
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second mortgagee is subrogated to the rights of the prior mortgages by paying 
off his mortgage. Under the present section the second mortgagee is endowed 
with all the rights of the mortgagor against the prior mortgagee, while the latter 
has against the former the same rights which Lie has as against the mortgagor. 
Indeed, the latter half of the section is a logical deduction from the rule 
enunciated in its earlier part. Thus suppose there are three mortgagees A, B 
and 0. As regards the rights possessed by I?, it depends whether he is arrayed 
against A or C . As against A he possesses all the rights which the mortgagor 
may have against him. But for the same reason C possesses similar rights as 
against B . Now as the rights and remedies of the mortgagor and mortgagee 
are correlative and mutual it follows that if B and G represent the mortgagor as 
against B , the latter may equally enforce his rights as against G to the same 
extent as if he bad been the mortgagor; the rule being the same where A and 
B are in conflict. The section, however, does not define what may be the 
rights of the second mortgagee as against the mortgagor, 0) which have to be 
gathered from the other provisions of the Act. ( 2 > Nor does it define the rights 
of the first mortgagee against the second and subsequent mortgagees, and on 
which the Act as a whole sheds no certain light. 

1720. According to this section every person who has a right to redeem a 
mortgage may redeem any prior mortgagee of the same property and is therefore 
liable to be redeemed in his turn by the subsequent mortgagee. In redeeming 
the prior incumbrancers the mortgagee can redeem in the same manner as the 
mortgagor, who has the last chance to redeem. Then, again, as each subsequent 
mortgages has the right to redeem up, i . e. } redeem the prior mortgagees, so has 
^each prior mortgagee the right to foreclose down , or claim to foreclose (if 
necessary) all incumbrancers posterior in date to him. Thus where A mortgages 
his property consecutively to B t 0, and D ; according to the section, D can 
redeem 0, and G can redeem B , while A can redeem all the three B , 0, D. 
Again, B having priority over G and D, will be entitled to foreclose or bring 
to sale A’s property before G or Z>, and if necessary against them. Similarly 
has G the same rights against D . All the rights of the parties interested in the 
mortgage are to be adjudicated in one suit, to which all the successive mort- 
gagees and the mortgagor must, subject to section 85, be made parties. 

1 721 . Meaning- of Words. — “ Every second or subsequent mortgagee 
There is reason for excluding the first mortgagee in the earlier part of the 
section, for it is in relation to him that the rights of the puisne mortgagees are 
defined, but in the latter half of the section where the rights of the prior 
mortgagees are defined as against subsequent mortgagees, the first mortgagee 
must not be excluded, as would seem from the literal construction of the section. 
The parenthetical “ if any." mean if necessary , for tbe prior mortgagee entitled 
to bring the property to sale can have no right against the subsequent mort- 
gagees if the claims of all of them can be satisfied out of the property, 

1722. Rights of Mortgagees inter se.-— 1 The recognition of the right 
of the second and subsequent mortgagees is the inevitable consequence of the view 
law takes of the nature of the equity of redemption, which being regarded as an 
interest in land as much as land itself, it is competent to the mortgagor to 
carve out of his estate infinite successive rights of diverse nature which, 
being the nature of jura in re aliena, would not in anyway detract from the 
mortgagor’s own position as owner of his property, so long as he has not parted 
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with his equity of redemption. W If the owner of land mortgages it to A, all 
that A is entitled to is that his security and its subservient rights are not in any 
way prejudiced. IS) There may exist an intervening interest, provided that it 
does not hinder or delay the realization of A's security. He may then deal 
with the property in the land just as much as if he bad never made a mortgage, 
and may sell, settle or demise it, or create charge upon it in favour of his wife or 
children. But in doing so he necessarily gives to each of the persons in whose 
favour he grants an estate the right to do that which he himself can do, that 
is to redeem the mortgage. To give anything else would be to give that which 
would be of no avail to him to whom he makes the grant. It has, therefore, 
been always held since the doctrine of redemption has been worked out in the 
Courts of Equity that any person, who is thus entitled to an interest carved 
out of the nroperty is entitled to redeem, subject of course to priority and any 
other equities paramount which may affect the estate. ( 3 * * ) 

1723. Subsequent Mortgagee v. Prior Mortgagee.— It then 
follows that a puisne mortgagee possesses rights both under and against the 
mortgagor. As against the prior mortgagee he possesses the same rights ae 
the mortgagor possessed. But when ? Obviously only at the time the right 
is sought to be exercised. The nature of these rights depends upon the nature 
of the security, but the principal right of the mortgagor is that of redemption., 
the corresponding rights of the mortgagee being one of foreclosure or sale. The 
right of the mortgagor to call for accounts is one which can only arise when 
the mortgagee is in possession. Such a right may be enforced by the second 
mortgagee, and the first mortgagee is bound to render an account to the same 
extent as if the mortgagor had called for them. (4) 

1724. Another right which is an incident of the right of sale is that of 
re-purchase under the Civil Procedure Code, and the scope of which will be 
discussed in the sequel.^) As between two or more mortgagees seeking to 
exercise the mortgagor’s rights, priority would determine the preference. ( 6 > The 
right of the second mortgagee to redeem the prior mortgagee has been the 
subject of some controversy. And the question is not simplified if the prior 
mortgagee purchases the equity of redemption behind the back of the puisne 
mortgagee. The question presents no difficulties where the prior mortgagee is, 
as such, redeemed, in which case the , right of the subsequent mortgagee to 
redeem him is unquestionable. But where the prior mortgagee acquires the 
equity of redemption of the mortgagor, the two rights may or may not 
coalesce and there may or may not be merger ; if there is, then the question would 
present no difficulty, for in that case, having ceased to be the mortgagee he 
could not be redeemed by the subsequent mortgagee, nor could he exercise . his- 
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rights as a mortgagee as against him.M But a question of greater com- 
plexity arises where the prior mortgagee has acquired the equity of redemp- 
tion behind the back of the puisne mortgagee, especially if the acquisition has 
been made through Court in a suit to which the junior mortgagee should have 
been but was not made a party. In that case the puisne mortgagee might well 
urge that a failure on the part of the prior mortgagee to implead him should 
not enable him to improve his position by depriving the pusine mortgagee of 
his right of redemption. On the other hand, the prior mortgagee may claim 
that the effect of his decree is to transfer the equity of redemption, so far as 
regards the mortgagor, and as the assignee of the equity of redemption, he has 
the last right of redemption in the same way as if the mortgagor had conveyed 
him his right of redemption. The soundness of this contention must depend 
upon the validity and effect of the decree passed behind the back of the 
puisne incumbrancer, and although cases could be cited in support of either 
view, (2) the better view appears to be that a puisne mortgagee is not bound 
to treat a decree, to which he was designedly made no party, as creating any 
right prejudicial to his claim. Any other view would be subversive of the 
principles that no party should be damnified by a deci'ee to which he was not a 
party, and that the prior mortgagee should not profit by his own wrong. But this 
leaves other questions still undecided; namely, those in which the misjoinder 
was innocent, as when he had no notice of the puisne mortgage, or where his 
decree operates as merger extinguishing his prior security. In view of the 
rule enacted in section 101 the latter question is comparatively simple though 
distinction between a mortgagee as such, and one whose rights have merged 
into new and higher rights, appears to have been ignored in several 
cases where the question as to the rights of such mortgagees has come up for 
determination. ( 4 ) But since there can be no merger unless it is beneficial to 
the mortgagee, f 5 ) it follows that where a prior mortgagee in execution of 
his decree on the mortgage purchases the equity of redemption, the subsequent 
mortgagee cannot compel him to redeem, since the purchaser can still 
take his stand upon his mortgage. If, however, the subsequent mortgagee 
was not made a party to the suit on the prior mortgage, all that he can claim 
under this section is to redeem his prior mortgagee on paying off what 
is due on the mortgage, and thus obtains possession of the property. This 
is a right which he may exercise even though the mortgaged property 
may have been sold to a purchaser. W In this respect the law accords with the 
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Virupakshapa, l. R. R., 7 Bom., 146 ; Badha - 
bai v. Shamrav, I.L R., 8 Bom., 168; also 
to the same effct; Muhammad v. Man Singh , 
I. L. R., 9 All., 125; Gajadhur v. MuU 
Chand , I. L. R. , 10 All. 520 ; Namdar v. 
Karamraji t \ I. L, R., 13 AIL, 815; Dip 
Narain v. Hira Singh , I. L, R., 19 AIL, 527 ; 
Ganga Prasad v, Land Mortgage Bank , L. 
R., 21 Gal., 366 (368); O. A. to P. C , the 
judgment was reversed on another point, ib, 
p. 375; Debendra Narain v. Ramtaran , I. R. 
R., 30 CaL, 599; F.B. Sivathi v. Rama - 
SUbhayar , I. R R., 41 Mad., 64 ; Baghoba 
v. Madho Rao, 15 0. P. L. R., 26. 

(7) Gobind Lai v. Ramjanam , I; L. R., 21 
•CaL, 70 P. C. ; Debendm Narain v. Ram- 
taran , I. R. R., 30 CaL, §99 (605), F.B. ^ 
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English rule. W But this must be taken subject to the rule (although 
tbe Bombay cases seem to have overlooked it), that where it appears that 
there was an intention to merge his security, the prior mortgagee can no longer 
fall back upon his mortgage. And it has been held that where the owner of 
an equity of redemption pays off a mortgagee and takes an assignment of the 
mortgage, and the documents or circumstances shew an intention to keep 
alive the security, it is not extinguished, but enures for the benefit of tbe 
owner of the equity of redemption. This rule is the inevitable consequence 
of the doctrine that one right does not merge into another unless so intended 
by the parties. Formerly in similar cases it was said that “ a person who 
borrows money cannot be his own creditor, or set up an incumbrance 
of his own against his creditor.” ( 3 * But this is a legal refinement which has 
long since ceased to have any value. 

1725. A puisne mortgagee redeeming a prior mortgagee who has fore- 
closed behind his back, is not himself liable to be redeemed by the original 
mortgagor. W 

1726. The right conferred on the puisne mortgagee to redeem the 
Bight to redeem P r * or mor tgagee is a right, and not an obligation, which 

prior mortgage. he is bound to discharge before pursuing his remedy against 
tbe mortgagor. Nor is it his only right against the prior 
mortgagee. It was however, at one time, held by tbe majority of the Full Bench of 
tbe Allahabad High Court, ( 5 ) that the puisne mortgagee could not bring to sale 
the property mortgaged to him without first redeeming the prior mortgages. 
Mahmud, J., however, in his dissentient judgment pointed out that the section 
“falls short of sustaining the proposition that the payment of a prior incumb- 
rance is a condition precedent to the enforcement of a puisne or mesne simple 
mortgagee or that such puisne or mesne mortgagee is bound to wait for enforce- 
ment of his security till tbe lapse of the term when the prior mortgages become 
redeemable.” (6) This view, which has now received legislative sanction W 
was in full accord with the earlier cases of the same Court and of the lead- 
ing cases of two other High Couits and it had received sanction from 
the highest authority of the Privy Council which, in a similar case, upheld 
the order for sale. 00) It was then settled what has since been expressly 
enacted that the puisne mortgagee is entitled to bring the property to sale- 
without redeeming bat subject to the prior incumbrance. But where the 
prior mortgagee has acquired the equity of redemption of the mortgagor, it 
would appear that the second mortgagee is not entitled to bring to sale tbe mort- 
gagor’s interest, becazise it no longer exists in tbe mortgagor, but has passed into 
the hands of the first mortgagee who can resist the claim for sale, on the ground 

(1) Godfrey v. Chadwell , 2 Vera., 601 ; 

Marretiv . Western T ib., 663, 

(2) Thorne v. Gann , [1895] A.O», 11; appro- 
ving Adams v. Angell,bGh t IX, 634. 

(3) Watts v. Symes , 1 De M. &G,, 240 
* Toulmin v Steer, 8 Mer.„ 210, "reflect- 
ed on in Thorne v, Gann , [1895] A, C,, 11. 

(4) 0. 34, j\ l, Gomm. post; Souba v. 

Luhanoo, 15 0. P.L. B. 188. 

($) Matadin v* Razim Husain, I.L.R., IS 
AIL, 432, F.B,; overruled in Ram Shankar v . 

Ganesh Prasad,. I.L.R, 29 All., 385. F,B . j 
followed in Lola Ram v. ML Im&mi, 14 0.0, 
j96 I. 0 403 ; Aravamutha v. Kumar - 
mmy, 7 M.L.T. 230. . 


(6) 0. 34, r, 1» Expl. 

(7) Ibid M p. 488. 

(8) Chubchand v. Kalian Das, I.L.R., 1 
All,, 240 ; Sirbadh Rai v. Baghunath , l.L.R, 
7 All., 568 (574); Baghunath v. Juravan , I- 
L.R., 8 All., 105, F.R. 

(9 ) Veticatachellav. Punjana, I, L, R,, 4 
Mad., 213; Gangadharav. Swarama , EL. 
R«» 8 Mad., 246 ; Rami Bam, v. Ku(ubudd%n t 

22 Cal., 33 ; Burjiram v. JBrahmadeo . 
1 G L. 377(350). 

(10) Umes Chunder v, Zahur Fatima, IXi.R* 
18 Cal., 164, P.G., referred to in Kanti Ram ■. 
v. Kutubuddin, I* L. R,, 22 CaL, 33 (44) 45). 
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of losing his priority, (l) But even in such a ease the puisne mortgagee may 
either claim to enforce his security subject to the first mortgage, ^ or to re- 
deem the prior mortgage and then work out his own remedy. In such a case 
the puisne mortgagee’s suit cannot be treated as a suit for redemption as 
against the prior mortgagee, and no separate court-fee would be separately 
leviable for the purpose inasmuch as redemption of the prior mortgage is not a 
relief be substantially claims in the suit, but is a mode by which to approach 
bis goal. (3) Of course, the money paid by the second mortgagee for re- 
demption of the prior mortgage is subject to the condition that the prior mort- 
gagee is able to give him a valid discharge, from his prior incumbrance failing 
which he is bound to refund him his money as on a failure of consideration. 
So where on the creation of two mortgages, A and B t the latter, the puisne 
mortgagee sued on his mortgage, andhimself purchased the mortgaged property, 
whereupon A sued out his security and proceeded to execution when B 
compromised with A whom he paid Bs. 215 on condition that be set the 
property free from his* mortgage. This he was unable to do owing to the 
objection of a third party interested in the equity of redemption. A there- 
upon proceeded with his own execution and brought the property to sale 
and it was purchased by a stranger. B then naturally sued 1 for the 
refund of his money and the Court naturally allowed his claim holding 
that A could not execute his own decree and have B’s money too. W The 
wisdom of exercising the right of the second and subsequent mortgagee to 
redeem the prior mortgage must in a great measure depend upon whether 
the latter is' entitled to release the property comprised in the redeemer's 
mortgage which is the primary purpose of such redemption. If, therefore, 
the properties and parties in the two mortgages are not identical, questions, 
of apportionment and other equities might arise which may all be adjusted 
by a single suit or simple redemption. But, on the other hand, he must be 
careful not to make two suits out of one, otherwise he might find himself con- 
fronted by the insuperable bar of res judicata. Such was the fate of the 
plaintiff, one Bhura, who was the second mortgagee of two-thirds share of 
two co- parcenary members of a joint Hindu family whose manager had 
previously mortgaged the entire property with possession to one Saligram. 
Bhura sued on his mortgage, joining the three co-parceners and the prior 
mortgagee Saligram offering to redeem the latter, and praying for sale of the 
entire property if the prior mortgagee received bis mortgage- money otherwise 
he prayed for sale of only the two-thirds mortgaged to him, if the prior mortgagee 
accepted only two-thirds of the mortgage-money. Bhura had to settle with 
the prior mortgagee under the erroneous practice set current by a case W 
which for long dominated the procedure of the Courts subordinate to that 
High Court, under which a second mortgagee was precluded from bringing the 
mortgaged property to sale subject to the prior mortgage. The Court gave 
Bhura a decree for sale of only two-thirds subject to his redeeming Saligram’s 
entire mortgage. Bhura applied and appealed in vain for sale of the excluded 
one-third share; eventually suing for possession of it on the strength of 

(1) Kanti Ramv. Kuiubuddin t I. L. R., 337 ; the contrary held in Ghulaziv , Faki 

22 Cal., 33 (45) ; explaining Gaya Prasad v. Shah, 17 C. P. D. R , 139 (144, 145), is un~ 
Salik Prasad , I. L. R., 3 Ail., 682 ; Bar Pra- supported by principle or precedent, 

sadv, Bhagwan Das , L L. R. t 4 AH., 196; (4) Gulab Rai v. Ram Rai, 10 I.C. (Cal.) 

Mulchand v. Lallu , I. 3j. R, } 6 Bom., 404 ; 570. 

Parsi v. Girand , (1885) A. W. N., 155. (5) Mata Din v. Kazim Husain, I. Ii. R„ 

(2) Surjiramv . Barhamdeo , 1 C. jQ. J. 337 13 All. 432. F.B.; overruled in Ram Shankar 

(350, 351). v, Ganesh Prasad , 29 AH,, 385, F.B; 

(8) Cf. Surjiram v. Barhamdeo, 1 0, L. J., 



(1) Bhura v. Gkure, 8 A. LX 352, 

(2) Bhajuhari v. Gajmdra , I.L.R., 37 Cal, 
282. 

(3) Manohar Lai v. BamBabu, I.L.R., 34 
AIL. 823 (327, 330); contra Debendra Narain 
w Ramfcmm* I. L. R„ 30 CaL, 599, F. B, 
^isaested from, 

(4) Ibid. 


(5) (1908) Cangayam v. Gimpertz, I.L.R. 

31 Mad., 425. , 

(6) 0, 34, r. 1, Comm. £>ost. 

(7J NidhiRamv. Sarbes&ur, 14 C.W.N. 439; 
5 I.C. 877, in which Arfc, 132 and not Art. 134 
or 14$ of the Limitation Act was held to apply 
to redemption. 


1128 


TRANSFER OF PROPERTY. 


[s. 75. 


his redemption, but the Court threw out his suit as res judicata , which 
undoubtedly it was in view of the relief asked for and refused in the previous 
suit. U) But such a case is not likely to arise again unless the puisne 
mortgagee puts his head into his own noose by complicating his suit by 
challenging decision upon diverse claims which he had better let alone till he 
has settled with his prior mortgagee, or his own mortgagor. If he sues on his 
own mortgage, it would be impolitic as he is no longer required, to make the 
prior mortgagee a party defendant, unless he does not mind that he is himself 
redeemed by his prior mortgagee. A second mortgagee brought a suit on his 
mortgage making the transferee of the prior mortgagee party to the suit, and 
obtained a decree for sale, which he proceeded to execute, whereupon the prior 
mortgages claimed to redeem him on the ground that he was entitled to save 
from sale the property which stcod as security for his mortgage-debt, and which 
the Court allowed on the ground that the prior mortgagee was impleaded 
“ in order to give him an opportunity, if he wishes, to pay off the second 
mortgage, if the mortgagor refuses to pay it off, and so to save the property 
which stands as security for his mortgage from being sold,” l 1 2 3 4 ) But this need 
not necessarily have been the plaintiff’s purpose, while unless the prior 
mortgage was possessory, the mortgagee is neither entitled nor bound to save 
the mortgaged property, from a sale in which his prior rights remain 
undisturbed. Though the legislature has now definitely overruled the view 
long maintained in Allahabad that a puisne mortgagee could not realize 
his security in a suit of his own without joining the prior mortgagee whom 
he is bound to redeem {§ 1726), still that Court even now maintain 
that should the second mortgagee implead the prior mortgagee in possession 
be cannot realize his security by sale of the mortgaged property subject to the 
rights of the first mortgagee, whom he must redeem as a condition precedent 
to the realization of his own security. (8) The first mortgagee is thus a 
Tartar whom the puisne mortgagee in Allahabad would do well to leave severely 
alone, for now that he need not join him at all, if perchance he joins him as a 
proper though not a necessary party, he won’t find it easy to get rid of him 
without redeeming him nolens nolens , ^ This would also seem to be the 
view taken in Madras, in a case decided before the present Procedure Code, 
though the rule there is not regarded as inflexible and might be departed 
from on a sufficient cause being shown, the rule being upheld there to 
avoid muifeifariousness. ( 5 ) It is submitted that the practice if old must now 
yield to the pressure of the new Code 

1727. Since the second and subsequent mortgagee have been here given 
Limitation, the same right against their senior mortgagee as the mort- 
gagor, they are necessarily subject to the same period of 
limitation. So when a property has been sold in execution of a decree obtained 
on a prior mortgage to which suit the second mortgagee was no party, the 
time within which the second mortgagee has to sue him for redemption* 
commences from the due date of the mortgage -debt, and not, from any later 
date when he may have purchased the property, and the same rule applies to 
his transferee^). And as regards the period allowed the Court held his suit to 


s. 75.] 


PURCHASE BY PRIOR MORTGAGEE. 


1129 


T 


be limited by art. 132, art. 148 (giving sixty years) being inapplicable : “ The 
omission of the prior mortgagee to include the second mortgagee in his suit has 
been held by this Court not to deprive the second mortgagee of his right to 
redeem the prior mortgage, but it cannot be held that this interpretation of the 
law, which is intended merely to save his right as second mortgagee, gives him 
any additional right, or extends the period during which, under the law, he 
can sue to enforce his rights. The right to redeem was held not to be lost. 
It was not held, and, in our opinion, it was not intended to be held, that a fresh 
period to enforce his right to redeem under his mortgage was given to him 
from the date of the purchase.” Bat it is submitted that apart from “ fresh 
period” the second mortgagee had the limitation prescribed by art. 148, and 
that the limitation could not he whittled down by the mere fact that the right 
of redemption here allowed to the puisne mortgagee has for its underlying 
purpose the realization of his own security! 1 ) 


T 


A 


What a prior 
mortgagee inclu- 
des. 


1728. Prior Mortgagee v. Subsequent Mortgagee.-— In a 
competition between successive mortgagees the question of 
priority will in the first instance be determined with refer- 
ence to the rule enacted in section 48 (it 758-778) subject 
to the rules enacted in sections 78 and 101. Generally 
speaking, priority counts as from the date of execution, and where the mortgagee 
takes another deed in renewal of his former mortgage, he does not necessarily 
forfeit his proritv on that account!* 2 * The fact that he had obtained a decree 
on his mortgage,^ or had obtained a lease in substitution of his mortgage would 
not suffice to extinguish his priority! 3 ) The rights of the prior mortgagee against 
the subsequent mortgagee are so far as regards possession (4) foreclosure and 
sale, declared to be identical with those which he has acquired against the 
mortgagor^ In cases where the security is ample or the subsequent mortgagee 
exercises his option to pay him off, such rights would not be called into requisi- 
tion. But where the prior mortgagee has had to enforce his security to the 
detriment of the subsequent mortgagee, the exact nature of his rights should be 
clearly ascertained. In the first place the prior mortgagee cannot enforce all 
his rights against the subsequent mortgagee, which he can enforce against the 
mortgagor, for they are declared to be only “so far as regards redemption, 
foreclosure and sale of the mortgaged property. ” Thus then, if the mortgagor 
has entered into a personal covenant to pay, the prior mortgagee could not 
enforce the covenant against the subsequent mortgagee. The utmost then that 
the second or subsequent mortgagee can do is to forego his security and suffer 
the prior mortgagee to foreclose or sell the property mortgaged to him. The 
puisne mortgagee is thus a necessary party to the prior mortgagee’s suit, in 
which he must be joined. If, however, he fails to impleid him and obtains 
a decree behind his back, the latter is in no way bound by the decree ;! 5 ) and 
he has in such a case a remedy which has already been before set out. 

1729. Position of the Prior Mortgagee Purchaser. On the other 

hand, if the mortgaged properuy was sold to a purchaser in execution of a 

(1) See the subject further discussed under 
O. 34, r. 1, Comm. post. 

(2) S, 10 i, Comm post, Rahimunnissa v. 

Badri Bass, I.L.R. 33 All. 368 ; Yellapadi v, 

Sriman Madhwa , 21 M.L.J. 811. 

(3) Kaahayav, Chiida Singh, 7 A.L.X. 984. 

(4* J* Possession n is omitted from the 

•section, which is otherwise ill-drafted. 

(5) 0. 34, r, 1, Comm, post ; Times Chunder 

G. TP — 142 


v. Zahur Fatima, I.L.R , 18 Cal., 161, P.C. ; 
GabindLalv. Ram Janam, I L.R.. 21 Gal,, 
70, P.C. ; explained in Debendra Narainv . 
Ramtaran, I.L.R , 30 Cal., 599 (605), P. B. ; 
Mir . Emnffv. Panchanan , 11 C.L.J. 639 ; 6 
I.C. 842 ; Nidhi Ram v. Sarbessur, 14 G.W. 
N. 439 ; 5 I.C. S77; Mulla Vittil v m Korambath t 
21 M.L.J. 213, F.B.; sea a>ite under s. 74. 



(6) Deben&ra Narain v. Ram Tat an, I.L. 

B„ 30 Cal. 699 (605) FB.; Ham Nath v. 
Brahmamoyi, 1 C.L. j. 581 *, Surja Prasad v. 
Raj Mohan, 8 C.L J. 478 (480); Vittel 

v. Korambatti , 21 M L J. 218 F.B.; Earn 
v. Mt. Imami, 34 O.C. 217; and see 0. 84, r. 1, 
Comm. pos£. 

(7) Cashborm v. Scarf e t 1 Atk. 602 ; Heath 
v* Pvgh, 6 Q.B.D*, 340 0, A. ;Pugh v« Heath 
7 App. Cas , 235 (289). 

(8) Act- Y of 1908. 

(9) Fentoamri v, SadagcpachaHar , 10 I. 
0. (Mad). 83. 


(1) Radhabhaiv . Shamrao , I.L.B.,8 Bom., 
188; Qobind Lai v. Ramjanam, I.L R., 21 
<3al., 7, P.O. ; Debmdra Narain v. Ramtaran , 

30 Cal., 599 (605), F.B.; Basanbhai 
V. Umaji, I.L.R., 28 Bom., 353 (168). 

(2) Rangasnmy Jfe&i Sadi, I.L.R., 26 

Mad., 484 j Basanbhai v. Umaji , 28 

Bom.. 153 (163). 

(3) Umesh Chunder v, Zahur Fatima, I.L. 
B., 18 Gal., 164, P.O. 

(4) AfaAomed ICarim v. Abdulla , 10 M.LJ. 
R. t 347. 

(5) Basanbhai v, Umaji , 23 Bom.,. 

153 (163), relying on s. 91 (a) (g. v.). 


sale-decree to which the subsequent mortgagee was not a party, the former would, 
so far as regards the latter, stand in the position of the prior mortgagee.! 1 ) 
Thus, then, while the rights of the prior mortgagee may be unaffected, the 
persons who may enforce those rights may have changed by the previous litiga- 
tion. A prior mortgagee who has obtained a decree for sale and purchased 
himself the mortgaged property acquires the mortgagor’s equity of redemption 
by fore© of which he may redeem a subsequent mortgagee ; ( 2 > so a prior 
mortgagee who had acquired the equity of redemption of the mortgagor, charged 
to the extent of a subsequent mortgage, was allowed to redeem him in a suit 
in which the latter sued to redeem prior incumbrances, so as to make his own 
charges first on the property.* 3 4 ) A first mortgagee obtained a mortgage-decree- 
without making the second mortgagee a party to bis suit, and in execution 
thereof purchased the property and obtained possession. The second mortgagee 
then brought a suit on his mortgage, making the first mortgagee and purchaser 
a party to his suit and obtained a decree, subject to the rights of the first 
mortgagee. In execution of this decree be purchased the property, subject to 
the first mortgagee’s right. It was held that the rights of the first mortgagee 
included the right to retain the possession till he could be redeemed in a proper 
redemption-suit-. W The right of the prior mortgagee to redeem the subsequent 
mortgagee on bis acquiring tbe mortgagor’s equity of redemption whether by 
foreclosure or sale in a suit to which the subsequent mortgagee was not a party 
has been categorically affirmed in Bombay,* 5 * ) while it has been, as categorically 
denied by the Calcutta and other Courts. ($) But if tbe Bombay view bo 
correct, the prior mortgagee would steal a march over the subsequent mortgagee 
by keeping him ignorant of tbe suit in which be acquires tbe mortgagor’s interest. 
{§§ ante). Moreover while in England a foreclosure is in a sense considered as 
anew purchase of the land,* 7 ) it is a question whether tbe same view is count- 
enanced by 0. 34, rr. 2 and 3 of tbe Code of Civil Procedure (8) which, presum- 
ably in the event of non-payment of the decretal money, imply the annihilation- 
of the mortgagor’s right to redeem and not of its transfer to the mortgagee. 
Anyway the right is one which the mortgagee may exercise at his option. 
It 'has been stated before, that in view of O. 34, r. 1 and the better antecedent 
opinion a puisne mortgagee is not bound to join the prior mortgagee in 
a suit to enforce his own mortgage. But the same rule does not hold good 
in a suit by a prior mortgagee to enforce his own security, sines there can be 
no adjudication of tbe prior rights without extinguishing those subordinate to 
them.* 9 ) But where the parties and properties comprised in the two mortgages 
are not identical, recourse will necessarily he had to the other provisions of the 
Act to adjust their mutual rights in the same suit by apportionment, marshalling 
^ or otherwise. So where A was the first mortgagee of a certain house in Calcutta, 
B held a second mortgage over the same property and some other property in 
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the mofussil. A sued on foot of his mortgage impleading B who prayed for a 
decree in bis favour for the amount of his claim, and for a direction that, in the 
event of the Calcutta property proving insufficient to pay the first mortgage and 
his own, the mofussil property might be sold by the High Court : but the Court 
held that in A’$ suit B could only obtain any surplus sale-proceeds of the property 
in that suit, and could not obtain any relief respecting the mofussil property.® 
A in^ 1894 mortgaged certain lands and a life policy to a hank to secure present 
and tufcure advances. Three years later, he mortgaged the same lands, but not the 
policy to B to secure £ 700 and interest. B had notice of the prior mortgage 
to the bank to whom he gave notice of his own mortgage. On that date A was 
indented to the bank for £ 1963 for which it held A’s promissory notes which were 
renewed from time to time up to 1903. After B's mortgage A had Overpaid 
the bank the sum due to it on the date of B’s mortgage. In .1904 A closed his 
account with the bank which shewed £ 1654 as due to the bank. A died 
in 1907, when the bank realized the policy money which it claimed to credit 
against the over-draft of 1904 claiming £ 1963 and interest still charged on 
,the mortgaged land, hut the Court held that B had the right to compel the bank 
to dischai'ge pro tanio the debt due to them on the date of B's mortgage out of 
the policy money in exoneration of the lands subject to B's mortgage, and 
that B’s mortgage had priority a3 against the lands mortgaged to the bank.* 1 2 ) 

1730. The statement that the prior mortgagee may for the purpose of 
foreclosure or sale treat a subsequent mortgagee as his own mortgagor, is then 
too wide ; since the subsequent mortgagee also possesses rights of his own which 
he has to protect in his competition with other incumbrancers whether prior or 
posterior to himself. Consequently, while the prior mortgagee is entitled to 
foreclose down his all subsequent mortgagees, he cannot be permitted to do so, 
if by so doing he would unnecessarily jeopardize the latter’s security.® In 
other words, the rights of the prior mortgagee as much as those of the puisne 
mortgagee are subject to the other rules enacted in the Act, ineuding those 
relating to marshalling and (^contribution.® 


Liabilities of 
mortgagee In. 
possession. 


1731. It has been remarked before that the section leaves out of account 
the first mortgagee, but this is transparently an omission which could not affect 
his rights. The first mortgagee would then be entitled to the sa me rights which 
the section confers on prior mortgagees. 

76 . When, during the continuance of 
the mortgage, the mortgagee takes possession of 
the mortgaged property, — 

(a) he must manage the property as a person of ordinary 
prudence would manage it if it were his own ; 

(b) he must use his best endeavours to collect the rents 
and profits thereof ; 

(c) he must, in. the absence of a contract to the contrary, 
out of the income of the property, pay the Govern- 
ment revenue, all other charges of a public nature 


(1) Sarat Chandra v. Nahapiet, I.L.B. 37 
Cal. 907. 

(2 ) Chufe's Estate (In re), [1914] I It.B., 
180. 


(3) Qangramv. Gcmparty, I.L.B,. 31 Mad. 
428. 

(4) 8.81. 

(5; S. 82. 
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accruing clue in respect thereof during such possession 
and any arrears of rent in default of payment of 
which the property may be summarily sold ; 

(d) he must, in the absence of a contract to the contrary, 

make such necessary repairs of the property as he 
can pay for out of the rents and profits thereof after 
deducting from such rents and profits the payments 
mentioned in clause (c) and the interest on the prin- 
cipal money ; 

(e) he must not commit any act which is destructive or 

permanently injurious to the property ; 

(f) where he has insured the whole or any part of the 

property against loss or damage by fire, he must, in 
case of such loss or damage, apply any money which 
he actually receives under the policy or so much 
thereof as may be necessary, in reinstating the 
property, or, if the mortgagor so directs, in reduction 
or discharge of the mortgage-money ; 

(g) he must keep clear, full and accurate accounts of all 

sums received and spent by him as mortgagee, and, 
at any time during the continuance of the mortgage, 
give the mortgagor, at his request and cost, true 
copies of such accounts and of the vouchers by which 
they are supported ; 

(h) his receipts from the mortgaged property, or, where 

such property is personally occupied by him, a fair 
occupation-rent in respect thereof, shall, after, deduct- 
ing the expenses mentioned in clauses (c) and (d), and 
interest thereon, be debited against him in reduction 
of the amount (if any) from time to time due to him 
on account of interest on the mortgage-money and, so 
far as such receipts exceed any interest due, in reduc- 
tion or discharge of the mortgage-money ; the surplus, 
if any, shall be paid to the mortgagor ; 

(?) where the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount for the time being 
due on the mortgage, the mortgagee must, notwith- 
standing the provisions in the other clauses of this 
section, account for his gross receipts from the mortr 
gaged property from the date of the tender or from 
the earliest time when he could take such amount 
out of Court, as the case may be. 
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If the mortgagee fail to perform any of the duties imposed 

Lobs occasioned upon l 11 ™ tl '“ s secfcioQ > he may, when accounts 
by his default. ar ® taken in pursuance of a decree made under 

this chapter, be debited with the loss, if any, 
occasioned by such failure. 

1782. Analogous Law. — This section enacts a rule which is the 
counterpart of section 72. Its provisions are generally borrowed from the other 
Acts, and taken as a whole it formulates an equitable rule of law well recognised 
by the Courts W and enacting, as it does, a rule consistent with u justice, equity 
and good conscience ” it is equally applicable to provinces where the Act itself 
is not in force. M The section, of course, provides only a cumulative remedy, 
and is not intended to operate as a bar to any other remedy which the mort- 
gagee may have under the law.C 1 2 3 4 ) 

1733. Clause (a) is the same as section 15 of ths Trusts Act, (4) and sec- 
tion 151 of the Contract Act.( 5 * 7 * l Later clauses expressly lay down and enlarge upon 
what is generally implied in the first clause. Clause (h) is borrowed from the 
third and fourth clauses of section 23 of the Conveyancing Act (6) ; clause (g) from 
section 19 of the Trusts Act, (V which is analogous to section 213 ’ of the 
Contract Act, and which lays down the duties of an agent who in this respect 
closely resembles the mortgagee. < 9 ) Clause (A) is more specific than section 60 
of the Contract Act. < 10 11 12 ) Clause U) is analogous to section 84, and the last clause 
states succinctly what is contained in section 23 of the Trusts Act. tti) The 
marginal notes appended to the draft section indicate the source of law here 
enacted. ( 12 ) 


An exception to clauses ( b ), (d) t (g), and (k) is provided by the next section* 

1734. The first two clauses impose a duty which the mortgagee must 
Extent of the rule P er ^ orm notwithstanding any contract with the mortgagor, 
to the contrary, and except the next two clauses which may 
be overridden by a contract, the rest of the section similarly imposes an 
obligation on the mortgagee which he is hound in any case to discharge. 


(1) Kundunmal v. Kashi Bai , I. L. R., 25 
Bom., 363 ; Jaijit Baiv . Gobind % I, L, R., 6 
All., 303 (309) ; cf. Kadir Moidin v. Nepean 
I.L.B., 26 Cal., I (6) P.0, 

(2) Kadir Moidin v. Nepean f I.L.R., 26 
GaL, 1 (6), P.0,, in which the rule was applied 
to Lower Burma where the Act itself was not 
then in force. 

(3) Shivachidambara v. KamaJcshi, I.L. 
E.» 33 Mad. 71. 

(4) Act II of 1882. 

(5) Act IX of 1872. 

• (6) 44 & 45 Viet., c. 41. 

(7) Aot IX of 1882. 

18) Act IX of 1872. 

(9) Lord Hardwiche v. Vernon , 14 Ves., 
510. 

(10) Act IX of 1872. 

(11) Act II of 1882. 

(12) Against oL (a)—Parbhuda$ v, Dhon- 

du. 2 222; s. 151, Act IX of 1872 ; 


Fisher, § 1530. (b) — Mayer v. Murray 8 

Oh. D., 427; Choti Lai v, Kaika> (1875) N., 
W.P., H. C. R., 100. (c ) — Raiji v. Puru - 
shottam , 2B.H.C.R,, 231 ; Macph., 113, 119 ; 
4 Y.&.O, Appx., 507 ; Fisher, § 1530. {d)-~ 
Jogendranatk v. Raj Narain, 9 W.R., 488., 
(fl— Macph., 118, 119, citing, 7, N.W.P., H. 
G.B., 436; 9 N.W P.„ -H.C.R., 1 ; Act I of 
1877,8. 54. (g) Makhanlal v, ShrikrisJmn, 

2 B.L.R. 44 (55). P, C. ; Ameer oodde en v . 
Ramehand , 5 W.R., 53. Macph., 119. {h}-~~ 
(Case cannot be traced), 5 B H.C, R. (A.G.)*, 
196; Prabhakar v, Pandurang, 12 
88 ; Radhabincde v, Kripamoyee. 10 B.L.B., 
386, P.C. ; Bagho nath v, Luchmun , 1 Agra., 
132 ; 4 agree Begum v. Ujbee, 3 Agra, 531 ; 
when he cultivates ; Raghunath v. Baraik 
Geereedkaree , 7 W. R. { 244; Kaherlapoody 
v, Vuisavmj, 12 1, (i)-~ Macph,, 159, 
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1735. Principle. — A mortgagee in possession is in equity considered in 
some measure in the light of a trustee or bailiff for the mortgagor.® Indeed, 
it has been held that a mortgagee in possession is so strictly a trustee that he 
is liable even after a transfer, for the rents and profits subsequently accrued, 
unless the transfer was made by order of the Court in a suit for redemption.® 
Agreeably to this view this section generally provides that the mortgagee in 
possession should deal with the property in the same manner as would a 
trustee who is placed in possession of the property of his cestui que trust. He 
Is required by the section to take such care of the property entrusted to his 
possession as a man of ordinary prudence may be expected to take of his own 
property. It is, of course, difficult to define more precisely the amount of care 
required of a mortgagee. The question whether in a particular case the mort- 
gagee has or has not taken the care required of him will, in a great measure, 
depend upon the nature of the property, the intelligence of the class to which 
the mortgagee belongs, the state of society, the general usages of life, and other 
circumstances peculiar to each case. But while much may be excused in a 
man of less than ordinary intelligence, the section lays down certain duties 
which a mortgagee in possession must perform. And if he does not, the last 
paragraph lays down the remedy the mortgagor has against him. 

1786. Meaning of Words. “ During the continuance of the mortgage 
see under section 72 (§§1658-1662). For other words see infra under different 
clauses. 

1787. Possession not as Mortgagee. — The question when the 
mortgagee takes possession of the mortgaged property so as to render himself 
iable to perform the duties here prescribed is one which must he answered 
in the same sense as a similar expression used in section 72 which defines 
the mortgagee’s corresponding rights (§§1658-1662). It may, however, be here 
added that a mortgagee taking possession of the mortgaged property does 
not ipso facto become liable to account. For if he takes possession in a 
character adverse to the right of the mortgagor, it would be impossible to 
ascribe to him, by any inference of law, the conclusion that he intended to 
take possession, or to receive the rents and profits as the bailiff of the mort- 
gagor, or that that relation could properly be imputed to him. ® So a 
person who was in possession for more than twelve years as an usufructuary 
mortgagee under an unregistered instrument, was held to acquire a valid title 
by adverse possession as such usufructuary mortgagee, and could not be ejected 
on the ground that he could not prove the mortgage. (1) But a mortgagee in 
possession under an invalid contract to purchase is held liable as a mortgagee in 
possession.® So in a case decided in 1867, it was held that a person to whom 
the mortgagee’s rights were given, on their being confiscated by Government for 
rebellion, was not exempt from the liability to account as a mortgagee in posses- 
sion.® Before holding the mortgagee liable the first thing to see is that there 
exists a valid mortgage, and then that the mortgagee’s possession is such as to 
clothe him with the character of a mortgagee in possession. It is then immate- 
rial that his mortgage was non-possessory and that, therefore, his entry was 

(1) Oomm Cooke, 1 Vein., 270 ; Ben- (2) Hall v. Reward , 32 Oh. D„ 430. 

iham v, Rainer oft, Pr. Ch., 30; Porker v. (3) Per Lord Westburv, L.R., 2 H.L., 1 

Gakroft, 6 Madd., 11 ; Hughes v. Williams , (16). 

12 Yes., 493; Haddocks v. Wren, 2 Oh. R. (4) Balkrisinamma w Vinayaka, 12 M.L. 
109; National Bank v. Vmied Rand-in- J.R., 410; following Nallamuthu v. Betha, 
Rand Co,, 4 App. Gas., 391 ; Demarain v, I.L R., 23 Mad., 37, 

Raek Pershad , 2 N, W. P., H, C, R„ 217 ; (5) Robertson v. Norris , 1 Gift.. 421. 

Lewm J s Trusts (10th Ed.), 203. (6) Mahomed v. Sookh Payee, 2 Agra, 116. 

. 
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wrongful, 0) for so long as the Courts can ascribe his possession to a possible 
tide, they hold it to be permissive and not wrongful. He is then bound to 
perform certain duties in connection with the property, notwithstanding 
that he may have entered into a contract otherwise. Some of these duties he 
must perform gratuitously ; for others he is entitled, under section 72, to charge 
the mortgagor. In both cases, however, he is bound to perform the duties 
-specified in this section. It is competent to the mortgagor to prove by oral 
evidence the character of his mortgagee’s possession, and the latter cannot urge 
the bar of section 92 of the Indian Evidence Act in the way of such proof, since 
any contract under which he assumes possession amounts only to a mode of 
discharge of the mortgage the terms of which are not thereby varied,® 

1738, The possession of the mortgagee as such, is, of course, permissive 
and not adverse to the mortgagor, and so long as be remains 
a mortgagee he cannot by any act of his render his possession 
adverse to the mortgagor. So the Privy Council remarked : 
“ As between them (mortgagor and mortgagee) neither exclusive possession by 
the mortgagee for any length of time short of the statutory period of sixty years, 
nor any acquiescence by the mortgagor not amounting to a release of the equity 
of redemption, will be a bar or defence to a suit for redemption if the parties are 
otherwise entitled to redeem.”® The possession of the mortgagee being that 
of a trustee a transfer by him would be transfer by a trustee and the transferee 
would be his agent, so that the mortgagee would still be liable for the act of his 
agent.® The adverse possession of the mortgaged property of a stranger both 
against the mortgagor and the mortgagee may have the effect of extinguishing 
the equity of redemption, although as against the mortgagee the period of 
redemption may still be running. For a trespasser acquires by prescription a 
title indefeasible in law by all rightful claimants, and the fact that the mort- 
gagee had entered into possession under the mortgage does not affect the 
question.! 1 2 3 4 5 ) Nor would the principle contra non valentem agere nulla currit 
prascriptio affect it.® Since the mortgagee’s possession is not adverse to the 
mortgagor it follows that possession of the mortgaged property obtained by 
ouster of a mortgagee in possession, though adverse to the mortgagee, is not 
necessarily adverse to the mortgagor until redemption, when the mortgagor 
becomes entitled to immediate possession.® Similarly, the possession of a 
person claiming to hold property adversely to the mortgagor does not become 
adverse to the mortgagee who has purchased the property at a sale in execution 
■of a decree obtained on his mortgage, until after the sale which vests ownership 
in the property in him.® 


His possession 
■not adverse. 


(1) Robertson v. Norris , 1 Gift 421 ; 
Prabhadanv. Bhiknlal , 2 N.L.R., 92; Rama- 
mtar v, Ttdsi Prosad, 14 C.L.J. 507 (512). 

(2) Ramavatar v. Tulsi Prosad, 14 C.L.J, 
507 (509,510). 

(3) Khairaj Mai v. Bairn, I.L.R., 32 Cal., 
312, P.0 *; Mumffar y. Parbati, 4 A.L.J.R., 
521 (526). 

(4) Hall v. Bernard , 32 Ch.D , 430. 

(5) Kanhoo Lai v. ML Manki t 6 G.W.N., 
601, following Putappa v, Timmaji , I.L.R., 
14 Bom. ,176; Nand Goomar v. Brojo Bho- 
‘kun, 4 W.R., 36 ; Chinto v» Jank% I.L B., 
18 Bom., 51 (56); Ammu v. Rama , I.L R., 2 
Mad., 226; Ghohnondety v. Chinto , 2 J. & W, 
1, O.A., ib.< 4 ; Bligh’s R., 1, contra in 
Wiihoba v. Gangamm , 12 R.H.C.R*, 180, 


(6) iS Prescription does not run against a 
party under disability or who is unable to 
act.” Gf. ss. 7,8, Indian Limitation Act 
(XV of 1877), 

(7) Bejoy Ghunder v. Kally Prosunno , I.L, 
R.» 4 Oal,, 327 (329) ; Purmanart ddas v. 
Jamnabai , I L.R., 10 Bom., 49 ; Chinto v, 
Janki, LL.R., 18 Bom,, 51 (56, 57); Ammu 
v. Ramakri$hna t I.L R., Mad,., 226; Mahom * 
med Husain v„ Muhhand , I.L B., 27 All., 
395 ; Kanhoo Lall v, Manki Bibi f 6 G.W.N. 
601 (609) ; Parbhudas v. Bhiknlal , 2 Hag. L. 
R., 92. 

(8) Pugh v. Heath , 7 App. Cas„ 235 ; 
Aimadar v, Makhan Lal t I.L,R„ 33 CaL* 
10X5, 



(1) Kaltyan Das v. Sheonundun , 18 W.B, 
66; Janki Singh v. Debi Nandan J I, CL (Gai.), 
772 (774) ; Venkata v. Srinivasa , (1910) 7 M. 

148, 

(2) S. 15, Indian Trusts Act (II of 1882) , 

(3) Neelam v, Vinjamuri t 2?> M.L.J, 599. 

(4) Rughunath v, Bdraik Oeereedharee, 7 

W.B. 244. , 

(5) Girjoji v. Keshavrav , 2 B, K.C.B., 211 

(212, 213, note) ; Prabhakar v. Pandurang, 


12 B.H.C.B., SB. 

(6) v. Easton , 2 G-iff,, 692, O. A. 

(compromised). 2 Jur., 917, 

(71 Awcm, 1 L-J„ Ch., 119. 

(8) Hughes v. Williams , 12 Ves. t 493 (496). 

(9) Per Brskine, L . G. } in Hughes v, TO- 
2£aw$, 12 Yes., 493 (495), 

(10) Ibid. p, 495. 

(11) CMas, [1892] 1 Ch,, 64 
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1780. He must manage with ordinary prudence. — The mort- 
, . gagee in possession is a trustee of the mortgagor with 

* ^ a ‘ respect to the mortgaged property.! 1 ) As such his liability 

to manage the mortgaged property is guagetl by the conventional standard 
of a person of ordinary prudence. ! 2 3 This standard is, as has been pointed out 
before, by no means an invariable or an inflexible one (§ 1205). But as it 
is, it is a fair guide for determining the standard by which the mortgagee’s 
management would be judged. He is bound to comply with all the provisions 
of the Act, for it is a matter of ordinary prudence that he should regulate his 
management in accordance with the directions of the law.! 3 4 5 ) He is not, 
however, bound to bring to bear upon his management any special skill or 
extraordinary care even although be may possess the former, and be capable of 
using the latter. Thus where a mortgagee in possession of the mortgaged land 
instead of letting it to ryots and realizing rents in the ordinary way, cultivates 
it himself, he is not responsible or liable to account for the whole of the profits 
arising to him by farming the land, but only for such profits as he would have 
realised had be let it to a tenant, or as the mortgagor would have realized had 
he so let it. <*) The mortgagee is not bound to cultivate any particular crop,, 
except the ordinary crop which the land is capable of yielding. He may 
cultivate it as he likes. He is not bound to take any particular trouble to 
make the most of another man’s property. But that does not entitle 
him to suiter a stranger to deal with the property to the detriment of the ' 
mortgagor. ! 6 ) Thus, if a stranger is permitted to work mines, the mortgagee 
in possession would be held accountable for the proceeds. ( 7 ) But he is not 
liable for waste committed by persons without his permission and under the 
colour of custom. But there is a thin invisible line between such eases and 
those in which the mortgagee may be expected to intervene. A mortgagee in 
possession would be liable for gross negligence amounting to wilful default, as 
for not making use of facts within his knowledge. But he is not bound to 
engage in, and will not be allowed for speculation and adventure. ! 8 ) But at 
the same time the mortgagor is bound “ to afford his advice and aid, for the 
purpose of making the estate as productive as possible. If be communicated 
to the mortgagee plans of improvement in his contemplation, which were 
disappointed by the embarrassment of his affairs, the Court might take a stricter 
view of the mortgagor's conduct. ”! 9 ) Thus, for example, if he knows that the 
estate is under-let he is bound to give notice to the mortgagee. He cannot lie 
by, without giving notice, that a greater rent may be made, and come after- 
wards by way of penal inquiry, to charge the mortgagee with the effect of his 
own negligence. 6°) The mortgagee in possession cannot get rid of his liability 
by moving the Court to appoint a receiver.! 11 ) The duties of a mortgagee 
in possession are not light, but he must observe the golden mean in his 
conduct by abstaining, on the one hand, from committing wilful waste or 
default, and, on the ocher hand, from embarking on speculation and adventure. 
If he is shown to have been negligent he would be accountable not only for 
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wbafc he has received, but for what; he might or ought to have received. ft) 
But the mortgagor must not assume that the mortgagee is bound to show the 
profits founded upon calculations of the years of his management. A mortgagee 
is not an assurer of the continuation of the same rate of profits which his 
mortgagor was able to raise. Much depends in India on personal qualities. 
Ihe very change of management and possession may cause a falling off of 
receipts The mortgagee in possession is, therefore, not liable for the actual 
profits of the land, but for only so much of it as he had actually cultivated, 
unless it be proved that but for his gross management or fraud, he might have 
received more.' 2 ) Therefore an estimate of a preceding rental does not suffice 
to show actual receipts. (3) A mortgagee is not entitled to go into and out of 
possession whenever he likes. When he once takes upon himself the burden 
which is imposed on all mortgagees who are in possession, he must continue to 
perform the duty, and he cannot when he pleases elect to give id up. (4) Where 
the mortgagee has not been in possession, he cannot, of course, be responsible 
for bad management. Thus in a case where the mortgagee leased the mortgaged 
premises to the mortgagor, and the purchaser of the eauity of redemption claimed 
damages for neglecting to keep the house in repair, it was held that the mort- 
gagee not having been in possession was not liable to pay damages. (5) But it 
would have been otherwise if the mortgagee had been himself in possession (6) 
or had created an under-tenure. < 7 ) 


1740. Collection of Rents and Profits.— The mortgagee being in 
cl. (b). position of a trustee, and, as such, bound to manage the 

property prudently, it follows that he is bound to use his 
best endeavours in collecting its rents and profits. He is not, however, bound to 
secure the highest rent apart from other considerations. Id is enough if he 
secures a fair rent, and the mortgagor cannot complain, if knowing that a higher 
rent can be secured, he keeps silent, and gives no notice’ of the fact to°the 
mortgagee. (8)^ As Lord Erskme, L. C., said : “A mortgagee in possession is 
to take the fair rents and urofits, and is not bound to engage in adventures and 
speculations for the bem fit of the mortgagor ; but is liable only for wilful 
default.” ( ) He is entitled to charge for the expenses of collection reasonablv 
incurred by him, 0°) with interest. Ui) which in tbe absence of the evidence 
would be allowed for at 10 per cent, on the gross collections.! 1 2 > (§ 1664} In 
the absence of any express stipulation to the contrary 03) i b ; s bis duty to pay 
rent for any portion of the land he has occupied as a tenant. 0 4) j\t one 
time, it was held that he was nob entitled to receive any remuneration for his 
own care and paips, < 15 > even though agreed to be paid by the m ortgagor. ('6) 

496); Bompas v. King, 38 Ch D 279~ 
Wh they v. Challis, [ 892] I. Cb., 64, 

QO) Brojonath y. Steemuity Bhugobutty, X 
W « H, 133. 

(11) Jogendranath v. Raj Harain, 9 W. R. 
488 , 

(12) Raghonath v t Luchman . 1 Agra, 132 ; 
Cf. AUaf Rai v* Lalji, I.L.R., 1 All., 18, F. 
R ; Dungar v. Jat Bam, I- I. R,, 24 All., 
376; Gitxsh Chunder v. Shoshi SheTch reah- 
war , I. L. R , 27 Cal.. 951 (969, 970}. P, C* 

(13) Badri v, Mnrli, I. I. R., 2 All., 593, 
r, 0« 

2j 1 ^cT^^4^3 ^ Nisiariny Bosses , I, 

115) Bonithon v. Hochmore, 1 Vern, f 316, 
(16) French y. Baron 2 A*k., 120; Carm 
v, Johnstone , 2 Sob. & Lef., 301. 


(1) Chaplin v. Yomg 38 Beav., 330; 
Parkinson v. Banbury, L, R,, 2 H. L, 1; 
Mayor v. Murray . 8 Ch D , 424 (427). 

(2) Shah Malchan Lai v. Shri Kishen 
Singh, 12 M. I. A., 157 (192, 193). 

(3) Shah Makhan Lai v. Shri Kishen Singh , 
12 M. I A,, 157 (193) ; Dada v. Bhondo, 
(1887) B P. J., 12. 

(4) Prytherch v. Williams, 42 Oh, D., 590 
(600) ; Yates v„ Bamblp, 2 Atk., 362. 

(5) Boqnar AU v, Msar Husain . (1885) 
A. W. N. 262. 

(6) Shiva Bern v. Jaru, I. It. R-. 15 Mad., 
290. 

(7) S. 115, posK Or mm. 

18) Hughes v. Williams, 12 Yes. 493 ; Ram 
Pratab v. Sher Ah, 3 N, I, R J06* 

(9) Hughes v, Williams, 12 Yes,, 493 (495, 
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But this view can no longer he maintained (§1664). It would appear that the 
mortgagee is entitled to make an allowance for the arrears of rent which in spite 
of due diligence could not be recovered. W It is, however, his duty 
to see that lie receives out of the estate all that the mortgagor ought to 
have received. It is his duty to see, not only that all assets are realized 
and brought to account, but that the expenses are regulated with care. (*) 
If he turns out a tenant or refuses one improperly, he must pay his rent, 
as for other losses occasioned by his conduct. 3) In the case of an English 
mortgage, it was said by the Privy Council that if an English mortgagee 
chooses to forego the benefit of receiving the rents and profits, and permits the 
mortgagor to take them, it would have no effect as between him and the mort- 
gagor. He would have a full right to recover his debt by means of the 
mortgage. The only effect would be when some subsequent incumbrancer 
came in, and be bad notice of that claim. In that case the rule and law of 
England would be that if after notice he permits the mortgagor to receive 
the rents and profits, be exposes himself to the claim of the second incum- 
brancer. 5 ^ 4 ) This ruling while applicable to English mortgages, where the 
taking of possession by the mortgagee is optional, would, it is apprehended, 
hardly apply to other kinds of possessory mortgages. 

1741. A mortgagee is not entitled to the rents of the mortgaged property 
until he makes an actual entry, or gives notice to the tenants to pay the rent 
to him. ( 5 ) Where the mortgagor resides at a distance, and acting upon his 
agent’s advice suffers the mortgaged premises to remain unlet, be cannot be 
charged for wilful default, but where a tenant is suffered to remain for several 
years in possession, paving no rent, and none being demanded by the mortgagee, 
he is liable for wilful default as to such rent. ( 6 ) But there can be no wilful 
default if the mortgagee sued for rent, hut having encountered a legal difficulty 
withdrew the action without abandoning the claim, W though in such a ease 
the mortgagee would not be allowed his costs of the action. Again, wilful 
default cannot be presumed against the mortgagee. It must be pleaded and 
proved by the mortgagor. ( 8 ) The mortgagee has been held to be accountable 
only for the rent which the property fetched at the time he took possession, ( 9 > 
but, of course, this is by no means an inflexible rule and, as observed before 
{§ 1739), the question does not depend upon any artificial rule, but upon what 
is consonant with reason and probabilities. Indeed, having regard to the 
different conditions prevailing in this country, it is a question whether the rule 
could at all apply. Oae rule, however, which has obtained the consensus of 
opinions is that the mortgagee is prima facie liable to account for all the rents 
shown in the jamahandee , or the recorded rent-roll, it being open to the mort- 
gagee in possession to show that the amounts entered could not with due diligence 
foe collected . But if the mortgage-deed contains directions as to the mode 


(1) See Ghoti Ball v. Kalka Prasad , 7 N, 
W.P., H* C. R„ 100 (102). 

(2) Mirea AH v, Tarasoonduree , 2 1. R., 
150. 

13) Anon , 1 Ver., 45; Beales v. M y Murray, 
23 Reay » 401. 

(4) Jugjeewundass v. Bam Bas % 2 M.I.A., 
487(500,501). 

(5) Ex parte Living , Re Tombes, 2 Mont. & 
A., 223. 

(6) Brandon v. Brandon, 10 W.R. (Eng.), 
287. 

(7) Bukre v.. 0\€mmr t 4 It. Oh* R*, 418, 


(8) Metcalfe, v. Campion, 1 Moll,, 238; 
Brandon v. Brandon , 10 W.R. (Eng.), 287. 

(9) Brocklock v. Barnes, Sd. Oh. Ca., 53, 
(10) Eurbuns Rae v. Petam Singh, (1854) 

S.D.A., N.W.P., 871 ; JOeonarain v, Back 
JPershad , 2 N.W.P., H.C.R., 217 (220). But 
it would be different in a suit as between 
the Lumbardar and the other co-sharers ; 
Muhammad Inayat v, Muhammad Kararnu - 
tullah , I.L.R., 12 All;, 301 (310), F. B. 
But as regards non-collection the rule is 
identical, ib p. 812 ; Inayat Husain v. Glm~ 
lam AU t (1867) H.G.R., 276. 
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of collecting rents, effect would, of course, be given to it according to its true 
construction. A provision that “ after collecting the rent with reference to the 
rent-roll of the said (mortgaged) villages, the Government revenue shall be paid 
first of all,” would not make the mortgagee responsible for the rent-roll in the 
jamabandee under all circumstances, but only for such sums as were actually- 
received by him, or might have been received by him but for his own neglect or 
fault. <11 The mortgagee must account for all illegal recoveries if they are shown in 
the accounts, otherwise the mortgagor cannot compel him to account for them. ( 2 > 
If the mortgagee let the property reserving any advantage for himself, he would 
be charged with its letting value. (8) And so it has been held that since the 
mortgagee is bound to let the mortgaged property for as good a rent as he could 
reasonably get, he ought to account for the difference between what he did let 
it for, and what be ought to have let it for. So if the mortgagee remain in 
possession of any portion of the property ordinarily let out to tenants, he should 
be debited with a fair occupation rent W (§ 1758). Of course, his occupation 
need not be personal, for it is enough in law if he is in occupation through his 
servants. < 5 > Even where the legal relation cannot be established, the mortgagee 
might still be charged for wilful default. 


174S. In England, apart from the statute! 6 ), the mortgagee had no 
power to grant a valid lease for years (7) an d the same 
rule will certainly hold good in this country in the case of 
non-possessory mortgage. For, indeed, in the mofussil 


Mortgage e’s 
power to create 
tenancies. 


where mortgage in the English form is disallowed, and 
where, therefore, the rights of a mortgagee are not greater but less than those 
of the mortgagee in England, the recognition of such power would confer upon 
him a rignt wholly inconsistent with the rights of the mortgagor as owner of 
his property. But the ease of the mortgagee in possession is different. For 
he is not merely the holder of his security, but also its manager, and as such 
clothed with certain rights of the owner of property in relation to third parties 
dealing with him. But those rights are necessarily qualified by his precarious 
interest as mortgagee, for he may be redeemed at any time, and consequently he 
cannot by his contract give a lease for a period beyond the duration of his own 
mortgage, and which the lessee is presumed to know. ( 8 ) But where by 
force of certain local land legislation the incidence of permanency becomes 
fastened on ail tenancies for howshortsoever a period created, then the 
tenant would become a perpetual tenant, and the mortgagor on redemption will 
be entitled to treat and eject him as a trespasser except as provided in those 
Acts, w) 

1743. If the mortgagee being entitled to possession, allows the 
mortgagor to receive the rents and profits, he is then no 
longer liable to account to him, but if he has allowed the 
mortgagor to collect rents after notice of a puisne incum- 
brancer, he becomes liable to account to the latter who may 
call upon him or the mortgagor for an account. So the Privy Council said : 


Where mort- 
gagor remains in 
posession. 


(1) Banar $i Prasad v. Bam Narain , I.L- 
B., 25 AIL, 287 <294, 295), P.C. 

(2) Nuwul Kishore v. Inayat Ali, (1852) 
S.B.A., N.W.P., 248. 

(3) White v. City of London Brewery Go . , 
39 Ob. D., 559 (564), O.A., 42 Ch* D„ 237. 

(4) Bmbhahar v- Pandurang , 12 

88 . 


(5) Per Jesse!, M.B., in Shepherd v. Jones, 
21 Ch. D», 469 (475) ; Tmlock v. JRobey , 15 
Sim. , 265(273). 

(6) S. 18, Conveyancing Act, 1881. 

(7) Fisher § 903. 

(8) Collector v* Sarnam , 8 A.L.J, 802 ; 
Copal v. Bhojraj , 11 G.P.L.B., 19. 

(9) Collector v, Sarnam , 8 A.L.J, 802 (806). 



receive the rents and profits, he exposes himself to the claim of the second 
incumbrancer ; and that is the principle which their Lordships think ought to 
be applied to the present case/’ W But as remarked before, this dictum would 
scarcely apply to all possessory mortgages not partaking the eharacterestics oi 
an English mortgage (§ 1740). 

1744. The mortgagee is liable to account for all “profits’* whether 

legally or illegally realized by him. He cannot be heard to 

His aeooontabi- gay j^bat because the realisation of certain sums was 
collections. ^ unwarranted and wrongful, therefore, it formed no part of 
" the “rents and profits'* which should go into the mort- 

gagor's accounts. It is an advantage which he gains by reason of his position 
as mortgagee and it is but fair that he should bold it for the benefit of the 
mortgagor to whom he owes his position. Moreover, it would act as some 
check upon the mortgagee’s levy of illegal exactions. 

1745. Payment of Public Charges. — The third clause formulates 

a rule of law well recognized by the Courts. ( 3 ) In the 
cL c * absence of a contract to the contrary the mortgagee must 

pay all public charges in respect of the mortgaged property in his possession. 
The word “and** seems to be have been accidentally omitted in the clause 
between “ Government revenue ** and ** all other charges, etc,,** for, the words- 
“accruing due in respect thereof** evidently refer to the Government revenue 
and not to the words “ arrears of rent ** which follow. *4) The liability of the 
mortgagee under the clause is commensurate with the income of the property. 
He is not bound to pay public charges out of his pocket. But out of the income 
of the property he must non only meet current demand, but must also pay any 
arrears due on account of the property and for which it may be summarily sold. 
His liability to pay any inevitable charge, such as enhanced assessment, stands 
on the same footing. 1 & ) He is bound to pay it unless the terms of the contract 
expressly or impliedly threw the burden on the mortgagor. A usufructuary 
mortgagee in possession covenanting to pay the Government reveuue and to 
appropriate the balance of profits towards interest on the mortgage-money 
irrespective of the actual profits in any particular year is not, in the absence of 
a contract to the contrary, liable as between himself and the mortgagor to pay 
enhanced revenue if the enhancement is made subsequently to his mortgage. 
Such enhancement must be paid by the mortgagor. ( 7 ) Ordinarily, it is the 

(1) Jugjeewan Dass v. Ram Dass , 2 M. I. 68. 

A,, 487. (6) Ibid ; Panigaban v. Raman Nair , 17 

Ramamiar y. Tulsi Prosad, 14 G.L.L M.L J., 517; Ertshnier v. Arrapuli, 14 M. 
507 (512 518). L J.. 488. 

(3) Williams Bosanquei, 1 B&. 3,. 238 ; Eri hnier v. Arrapuli , 14 M.L, if., 488 ; 

overruling Eaton v, I agues, *2 Doug,, 455 ; Krishnier v* Arrapuli, 16 -M. L, J. 28 ; 
Macnaghten v. Bheekaree , 2 C.L.R., 323 ; Panigaban v. Raman Nair , 17 M.L, J. 517 t 
Eanny* Lallv, Nistdrmey* I L.R.. 10 Gal. Tidyapurna v. Uggannu , 20 M.L.J. 6-30/7 
443? Jmjit Raiv. Gobmd Tewari, I.L.R., 6 1.0. 321 ; Thippa v. Krishna swami, 11911) 

AH., 303 (309) ; Kundanmal v. Kasfobai* I 8 M L.T. 206; 8 I-G. 8*5: Panambaita 
L-R»,26 Bom., .363 (371, note) VUhal v. v. Kalathmvadhl , (1914) 16 M.L. T. 317, 25 
Shriram, 7 Bom. L.R., 318, I.C 641; Eamaya v Devapa, I L.B., 22 Bom., 

(4) l Sfcoke’s Anglo-Indian Cocfep, p, 78<>. 440 ; hiralall v, Ganesh Pershad , LL.R„ 2* 

(5) Badanand v. Matanji, (1886) B.PJ, A 11. t 415. O.A, L.B., 5 LA,, pp. 68, 69. 
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rule, that; the person in possession must pay the revenue or rent; which is 
ftbe first charge on the property, and there can he no doubt that he is liable 
to pay it when his name is registered in the landlord’s books as a tenant* (0 
In any other case there is no privity of contract between him and his mort- 
gagor’s landlord who must, in case of default, recover the rent from his tenant, 
though as between the mortgagor and the mortgagee, the latter may have 
agreed to pay the rent due to the lessor. ( 2 ) If the mortgagee fails to pay 
rent for which be has made himself liable, and which the mortgagor pays in 
order to avert the forfeiture or sale of his property, he may take credit for the 
amount whan the accounts are adjusted, and sue him every year in order to 
force him to make regular payments. (3) But the liability of the mortgagee to 
pay land-revenue regularly is one which he owes to no other person except the 
mortgagor, and from which it follows that a third parson who has been obliged 
to pay it cannot claim to be reimbursed by the mortgagee. Under several 
local Acts a sale for arrears of Government revenue may be made free from all 
incumbrances. In such cases, at any rate, it is expedient for the mortgagee to 
pay up arrears of revenue, since his failure in this respect may involve the loss 
of, it may be, his only security. He is not, however, bound to pay it, if he has 
not the income of the property ” in his hands. (5) The only arrear, which 
according to the clause the mortgagee must pay, is that for which the property 
may be summarily sold. This clause was added to meet the case of, and was 
enacted to apply only to patni tenures and saleable undertenures. ( 6 ) Where 
the mortgagee willfully suffers the estate to fall into arrear to Government 
revenue and cohesively causes it to be sold to a benami purchaser, on a suit 
by the mortgagor for recovery of possession charging generally the whole 
transaction as between the mortgagees, the purchaser, and subsequent alienees 
to have been collusive and fraudulent, it was held that the mortgagee and 
others were estopped from relying upon the illegality of their conduct, and 
that, therefore, the mortgagee couldnot maintain his benami purchase 
against the mortgagor. (7) The mortgagee, it is clear from the following 
clause, must, out of the income, first pay the Government demand, the 


residue, if any, being applied to making necessary repairs. If the assess- 
ment be reduced, the difference cannot be claimed by the mortgagor, though, 
of course, this would be necessarily credited in the account. ( 8 ) The mort- 
gagor paying the Government revenue payable by the mortgagee cannot, it 
would seem, recover it from the mortgagee except in a suit for redemption. ( 9 ) 

1746. The liability of the mortgagee to pay Government and other 
public charges are subject to “ a contract to the contrary.” 
to the contrary? 0 Such a contract may either exclude his liability altogether, 
or limit it to a stated sum, in which ease the mortgagee 
would not be liable for any enhancement subsequently made in the revenue and 
other public charges. So where a mortgage deed apportioned the produce of 
the mortgaged land in specific quantities to interest and revenue, and the latter 
was subsequently enhanced, it was held that the apportionment constituted a 


(1) Kannye Lull v. Nistariney , I.L E„ 10 

Cal., 443. 

(2) Bonner v. Tottenham Building Co., 
f 18923 1 Q.B., 161; Qovind v. Shamsaya, 5 
Bom, L.R. 118. 

(3) Jatfit Bai v. Govind Tewari t I.L.R., 
6 All., 303 (309, 3*0; ; Zarawarv . G ho lam, 
<1864) 2 8.D.A., N.W.P., 13, 

(4) Bonner v. Tottenham , Sc. t Building 
Society , [1899] 1 Q.B., 161. 


(5) See s. 65 (c). 

(6) Report of the Select Committee, dated 
25th February 1879, § 25. 

(7) Sidhee Nnzur Ally v, Ojoodhyaram , 
10 M,I. A., 540; Veerapa v. Kannappa , 17 I.C* 

(Mad) 87 8, (a converse case). 

(8; Krishnier v. Arappuli t 14 M. I*. J. 
488. 

(9) Bhugwan v. Jeeimtdl t (1858) S. D. A* 
795* 



© 00 tract to the contrary within the meaning of this danse, and that the mort- 
gagee was not bound to pay the amount by which the revenue was subsequently 
enhanced, f 1 ) 

1747. Necessary Repairs. — It is the duty of the mortgagee to make 
uj # (a) f repairs necessary for the preservation of the property (2) out 

of any balance that may be left over after the payment of 
rent and the interest on the principal money which means the principal money 
secured by the mortgagee. But the mortgagee may make similar repairs with 
his own money, in which case he is entitled to add the amount so spent to his 
principal. The rule administered was the same before the Act, W and so in 
England it has been held that a mortgagee in possession is not bound to spend 
bis own money on repairs, and will only be liable for neglect, if he has failed to 
execute the necessary repairs to the extent of surplus rents and profits in 
his hands, ^and from which it follows that he is not bound to execute 
thorough repairs, or even such as the nature and condition of the property may 
©all for. His duty is measured by the surplus in his hands. He must spend 
this on repairs, and may, if he so chooses, spend more, but his duty goes no 
further. While on the one hand, the mortgagee is entitled to take credit for 
the expense incurred in necessary repairs, the mortgagor is, on the other hand, 
equally entitled in a suit by the mortgagee to have the amount of the loss 
occasioned by the latter's failure to make repairs brought into the mortgage- 
accounts, without having to bring a separate suit. (?) Where both parties 
willingly dispense with an account, the mortgagee cannot claim for repairs i 
If the mortgagees had rendered an account of rents and profits, they would, 
of course, have been entitled to credit for reasonable costs of repairs ; but such 
costs were necessarily incident to the enjoyment of the profits, for which they 
have not been called upon to account." (8) It is the paramount duty of the 
mortgagee to make necessary repairs and he cannot excuse himself on the plea 
that to do so would diminish his interest or profits. If the mortgagee having 
had surplus in his bands fails to make necessary repairs the mortgagor mav 
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The elan so is intended to apply only to wastes which are destructive or perma- 
nently injurious to the property. It does not apply to what is known io England 
as an ameliorative waste, “ which consists of an alteration in the character of 
the property, <?.$., by the conversion of warehouse property into residential 
property.” 0) Bat where the owner of two houses divided by a partition wall, 
mortgaged them to two different; mortgagees after going to the expense of 
closing the door communicating with the two houses, it was held that neither 
mortgagees could re-open it, and that if one attempted to open it, the other 
could restrain him^from doing so. “An act like the opening of this door, 
observed Knox, J., “ altering as it does materially the condition of the property, 
unless it can be clearly shown to be an improvement, is destructive of the 
property.”!^ But the opening of a door can hardly be considered to be 
destructive of the property, and what seems to have bam lost sight of, is that 
the acts of destructiveness contemplated by the section must be such as to 
endanger the property. The reopening of a door is scarcely destructive of the 
property, for it can be closed in at any timed 3 ! In a case decided before the 
Act, it was held that in a suit by the mortgagee, the mortgagor could claim to 
set off damages on account of waste committed by the mortgagee, W but this 
view has been held to be no longer correct under the Act. ( 5 ) A hanomdar in 
Madras in entlitled during the period of his occupation to remove and appro- 
priate to himself any trees that ha has himself planted, provided he leaves the 
land substantially in the same state in which he received it.( 0 ) “ It may be 

doubted,” the Court observed, whether a kanom devise can be regarded as a pure- 
ly agricultural lease. It always, we believe, in the absence of a contract to the 
contrary, carries with it the right to erecs a dwelling-house and appurtenances 
on the land, and to plant cocoanut and other trees on any land not devoted 
to grain cultivation.”! 7 ) But the rights of a kanomdar must be distinguished 
from those of tenants in zsmindari tracts who cannot divert land to purposes 
other than those for which it was let.! 3 ) A mortgagee in possession, as such 
has no right to create tenancies, permanent or otherwise, and whatever tenures 
are created by him during hi3 possession would ipso facto come to an end when 
the mortgage is redeemed. ( 9 ) Bor tenants created by the mortgagee acquire 
no right against the mortgagor, unless the latter had expressly or impliedly l 10 ) 
authorized the former to create them, and in which case the rights will be 
deemed to be created by the mortgagee, not as the the mortgagee in possession, 
but rather as agent of the mortgagor. In any other case the mortgagor may 
upon redemption treat the mortgagee's tenant as a trespasser, and recover 
possession (§§ 1742, 1748). 


1749, Insurance. — This clause must be taken as supplementary to a 
cl. (f). similar clause in section 72. Independently of this clause 

the mortgagee may under section 72 insure the property 
mortgaged to him C§ 1680), and under this clause where he so insures the 


(1) Smyth v. Carter , 18 Beav., 78; Snell’s 
Equity, p. 687. 

(2) Lachmi Narain v. Jethu Mai , I. L. R., 
16 All., 386. 

(3) See cl, { e ), cf . Amrit Lai v. Lallu Bhai , 

(1898) 373. 

(4) Baghunath v. Ashraf Husain , I. L. R. f 
2 All., 25*2. 

(5) Venkateshwara v. Keshavchciii. 

2 Mad., 187. 

(61 Vasudevan v. Valia Chathu, I. Ii. B., 
24 Mad,, 47 (56), F.B. 

(7) Ibid . 


(8) Ramanadhan v. Za nindar of Ravmad , 

I. L. R., 16 Mad., 407; Bhupathi y. Rajah 
Rangayya, 17 Mid., 54 (58) ; Nu/ar 

Chandra v. Ram Lai , I.L.R., 22 Cal., 742 
(750); Nuffer Chunder v. Nund Lai, 

22 Cab, 751, vote. 

(9) Sheo Churn v. Soorja , (1852) S. D. A., 
1137; Byjnathv . Ramsarup, 2 S. D. A., H. 
W.P., 140; Ear Per shad v. Oodit Nar&in f 
1 Agra *Rev.) 60; Ajoodhya v, Girdharee , 2 
N.W.P^H.C.R. 199 ; Ramehand v. Raj'Hans. 
3 A.L.J.R., 517. 

(10) 1 Jones’ Mortgage (6fch Ed.}* § 783. 
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property he is bound to apply any money which he actually receives under the 
policy, in reinstating it. Bat if the mortgagor so directs, be may apply it 
In reduction or discharge of the mortgage-money. And similarly it is provided 
by section 49 that where the mortgagor has insured the property before the 
mortgage, the mortgagee may compel him to apply the insurance-money in 
reinstating the property. In England the law has been the same since the 
passing of the Conveyancing Aet.U) But before the Act, the mortgagee was not 
entitled to charge the mortgagor for the insurance, if effected without his 
privity. (21 But it was otherwise where the mortgagor began the policy and the 
mortgagee continued it, in which case he was even before the Act entitled to a 
salvage-lien upon the property for the payments made by him.( 1 2 3 4 5 6 7 ) The correct 
rule has now been laid down in a case decided after the Act, in which Ery, J.,U) 
declared that a lien may be crea(ed upon the moneys secured by a policy by 
payment of premiums in the following cases : — (ij By contract with a beneficial 
owner of the policy, (ii) By reason of the right of trustees to an indemnity out 
of their trust-property for money expended by them in its preservation, (iii) By 
subrogation to this right of trustees of some persons who mav at their request 
have advanced money for the preservation of the property, (iv) By reason of 
the right vested in mortgagees, or other persons having a charge unon the policy 
to add to their charge any moneys which have been paid by them to preserve 
the property. (5^ And this is now the law both in England and this country. 
The mortgagee is not entitled to the benefit of any policy effected by the mort- 
gagor after the mortgage. 

1 7 50. Mortgagee’s Liability to Account — The mortgagee in posses- 
cl. (g). siou * 8 » ordinarily, liable to keep and give accounts, but it is 

.. u , _ a liability which he owes to his mortgagor who may dispense 

with or waive it, .W but in order to deprive him of his undoubted statutory right 
the Court will require strict proof of what should amount to “a contract to the 
contrary.” In all other cases, and generally mortgagees, whether usufructuary (7) 
or not, °) and whether of the whole share or of only a fraction, and whether in 
possession under the contract or a decree of the Court giving effect to it, * 9 ) are 
all liable to render an account. And mortgagees in constructive possession are 
equally liable with those in actual possession of the property, fab) Before the Act 
the mortgagor might bv contract have deprived himself of the right to compel the 
mortgagee in possession to account for the profits, 01) but he can no longer do 
so now, since his liability is in this respect unqualified. As the mortgagee and 
his successor is bound to give an account, so is the mortgagor or the purchaser 
of his equity of redemption entitled to call for it. (*2) Where a mortgagee 
comes to an arrangement with three out of five joint mortgagors by which he 
consents to take as payment a money-decree against three of them, the amount 

(1) 44 & 45 Viet., c. 41. s. 23 (3), (4). 

(2) Dobson v. Land, LJ., 19 Oh (N.S.), 

484; Bellamy v. Brkkenden , 2 J. & H., 

187. 

(3} Burridge v. Bow, 13 LJ, Oh., 173 ; 

West v. Bid, 2 Hare, 249 ; Norris v. Caledo- 
nian Insurance Co L R„ 8 Eq., 127. 

(4) The judgment was really adopted and 
delivered by Pearson, J. (see Leslie v. French) 

23 Oh. D., 552 (559/, 

(5) Leslie v. French . 23 Oh. D., 552 (560). 

(6) Shafiunnisav. Fomlrah 7A.LJ.787; 

7 1,0. 293 ; Bam Pershad v, Khem Karan , 9 
1.0 (All) 978. 

(7) Jaffree Begum v, TJjbee Begum , 3 Agra, 


153. 

(8) Nilhant Sein v. Jeenooddeen , 7 W. R., 
80. 

(9) Radhabai v. Ramchandra , I.L.R,, 35. 
Bom. 204. 

(10) Jaffree Begum v. TJjbee Begum, 8 Agra, 
153. 

(11) MunnooLal v, ReetBhoobun , 6W.R., 
283 ; semble in Mahtab Kuar v. Collector of 
Shahjahanpur , I. L. R. 5 All.. 419; but con- 
tra in DoorgaDabee v. Jssur Chunder . 10 W. 
R. , 367 ; Punjum Singh v . Ameena Khatoon , 
6 W. R., 6. 

(12) Jaffree Begum v. Qunga Ram , 3 Agra* 

. 91, 


s. 76.] 


LIABILITY TO KEEP ACCOUNTS. 


1145 



of the decree most, in taking an account of what is dua on the mortgage, be 
considered as a sum paid in reduction of the liability of the five.* 1 * Where 
the rights of the mortgagee pass to the mortgagor in trust, the latter must 
keep and render accounts to the Court in the same way as any other 
mortgagee.! 2 3 4 5 * 7 8 ) Zur-i-peshgi lessees are mortgagees and therefore liable to 
■give an account. (St But an account from the mortgagee need not be taken 
on the principle that he should give credit for hi3 receipts, first, in reduction of 
that debt which was most burdensome to the debtor. And hence the mortgagee 
holding two mortgages is not obliged to give credit for the debt bearing com- 
pound interest before the other, W unless he was bound by contract to do so, 
and which cannot be inferred from a mere reluctance shown by the debtor 
to agree to pay compound interest before executing the mortgage-bond. (5) 

1751. The liability of the mortgagee to keep full and accurate accounts 

Extent of Li bi arises ^ om very nature of his position. Toe mortgagor 
lity X 60 ° a having made over to him possession of his property for a 
specific purpose, the mortgagee is bound to keep an account 
with a view to show whether the object for which he was put into possession 
has or has not been fulfilled. The position of the mortgagee in possession 
being that of a trustee, (6) he is accountable not only for what he has received, 
but for what he might or ought to have received. The mortgagee may keep 
an accountant, if he is illiterate or otherwise unable to maintain clear, full and 
accurate accounts. Under the Regulations of 1793, f g ) when the law was in 
this respect the same, it was held by the Privy Council that in such a case he 
need not swear as to their accuracy himself, but may prove them through his 
accountant;! 9 ) the common rule, qui facit per alium facit per $e, (hb being 
applicable to a case of this kind. But “ where the mortgagee employs an agent 
to collect the rents, he must account for all the rents received by that agent, 
and not merely for what the agent has paid to him ; and the debt of the agent 
and consequent difficulty of proving what the agent received is no answer.” W) 
Where the same mortgagee holds two separata mortgages from the same person 
the latter is entitled to obtain separate accounts of the two mortgages, although 
the two accounts may have been included in one suit. U2) 


In a suit by a second mortgagee against his mortgagor and a third mort- 
gagee, asking for an account and sale, the Court will direct an account to be 


taken not only of what was due to the 
the third mortgagee. ( 13 ) 

1752. The accounts to be kept 
those which may be kept by any one 


(1) Ram Kanth Boy v» Kalee Mohim , 22 
W. R..310. 

(2) Monomotho Nath v. Greender, l 24: W.B. 
366. 

(3) Suyeedun v. Zuhoor Bossain, (1864) 
W. B., 44 ; Ram Pershad v. Kishna , 3 Agra, 
146. 

(4) Kadir Moidin v. Nepean , I.L.E., 26 
Cal., 1, P.C. 

(5) Rameshwar Singh v. Bossein Khan, I, 
L.R., *26 Cal , 39, P C. 

{€)) Kallayan Das v. Sheonundun , 18 W. 
B., 65. 

(7) Chaplin v. Young, 33 Beav., 330; see 
S'&pra ; § 1437. 

(8) S. 3. 


plaintiff, but also of what was due to 


by the mortgagee are independent of 
else, as for example, the patwari, and 


(9) Shah Makhan Lai v. Shri Krishna 

Singh , «2 44 (56), P 0. ; Ram Kis- 

sen Singh v. Shah Kandun Lall, W.B. (1864). 
177 : Ram Phut v. Wihed Ali, 14 W.R., 66 ; 
see as to tbe liability to account Tufuzzool 
Bossein v. Mahomed Hos*ain, 2 Hay, 17 ; 
Bhechuck Singh v, Lutchminarain , 1 Haye 
182. 

(10) H What is done through another, is as 
good as done by the man himself.” 

(11) Noyes v. Pollock , 30 Gh. D., 336; 
Fisher, § 1771. 

(12) Ramchandra v. Janardan , I.L.R., 14 
Bom., 19. 

(13) Auhmdro Bhoosunv. Chunnoolall, IX. 
B., 5 Cal., 101. 
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cannot be dispensed with on the ground that the latter was keeping them. M 
*' It is not a sufficient reason for the non-production of the accounts required 
by law for the defendants to say that, under their particular circumstances, 
they could not keep them. If, in the course of carrying on their business,, 
defendants, as money-lenders, see fit to secure themselves from loss by taking 
mortgages of landed property in the manner prescribed bylaw, and their distance 
from, or want of knowledge of the locality will not exempt them from liabilities 
and responsibilities enjoined by law which, by taking a usufructuary mortgage, 
they have necessarily and voluntarily taken upon themselves.” ( 2 ) Accounts to 
be full must be detailed and supported by vouchers and not mere abstracts of 
the receipts and disbursements. Mere taujees , mehal , melanee papers, jaidads , 
and jama-wasil-baki papers are not per se such accounts, (3) and to the same 
category belong batwara accounts. ( 4 ) An account professing to show the 
demand and collections from the tenancy for any one year should be supported 
by detailed accounts showing each item of collection from every individual 
mentioned in that total sheet. 45 ) The mortgagee is none the less bound to 1 
keep accounts because he holds possession also as a lessee. K>) But he is not 
liable to account if he has obtained possession through Court until a specific 
sum is paid to him. I 7 ) The mortgagee is under the clause bound to furnish 
the mortgagor, on payment of cost, with copies of the accounts and of the 
vouchers by which they are supported. He is, however, not bound to render 
him an account whenever he calls for it. But if the mortgagor applies for 
redemption of a final adjustment, the mortgagee must then explain the accounts 
to him. whether he took possession with or without his consent. ( 8 ) But the 
mortgagor cannot bring a suit for accounts without suing for redemption. ( 9 ) 
Where the mortgagee’s right were confiscated for rebellion and were given to 
the defendants, the latter were held bound to account for profits in the same 
way as would be any other mortgagee. ( 10 * In giving accounts the mortgagee is 
entitled to make all deductions allowed by law, W) after which if he is found to- 
have overpaid himself, the general practice is to order the payment by him of 
the balance due to the mortgagor, with interest from the date of the institution 
of the suit, ( 12 ) at the same rate at which it has been allowed to the mortgagee- 
on his mortgage-debt. I 18 ) The mortgagee cannot withdraw from the taking of 
accounts In his execution-proceedings when those accounts appear to be going 
against him. ( 14 ) If the mortgagor has wrongly acknowledged an amount not 
due from him the error can be rectified at the time of account taking, U 5 ) If 
the mortgagee does not render accounts or has not kept them, the Courts will 
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make every presumption against him, U) and his misconduct in this respect 
ought to be taken into consideration upon the question of costs. * 1 2 3 * 5 ) 

1 758. But presumptions against mortgagees for non-production of account 

Scrutiny of ac- mus ^. ^ av . e reasonable limits, and not be mere conjectures or 
counts. based on inexact data. (3) Where accounts are impeached on 

the ground of fraud, two or three instances of oarticular 
items which can be taken as false and fraudulent must be brought to the notice 
H of the Court before it can be called upon to order the accounts to be unravelled 

from the first. . When an account is presented, it is, however, the duty of the 
Court to examine it, and before arriving at a conclusion as to whether it is such 
an account as a prudent man ought to keep, he must consider the details and 
ascertain whether it has been kept on principles which indicate that it is 
probably correct, w) Before accepting or rejecting accounts in suits between 
the mortgagor and mortgagee it is usually necessary to examine them critically. 
The omission of the mortgagor to assist by criticizing the items may, of course, 
be taken into consideration. In some cases such omission may be accepted as 
showing that the account cannot be attacked, or, in other words, are known to 
be correct. But in other cases it may merely indicate ignorance of the proper 
course to take or an inability on the part of the client to give suitable 
instructions to his pleader. No general rale can, of course, be laid down. In 
the presidency towns the party is expected to show where the accounts are 
wrong, but the procedure applicable there may not always be equally suitable 
for the mofussih But while it is true that no general rule as to the value of 
accounts can be laid down, still it is clear that in each case all the circumstances 
* mu st be considered, such as the relative positions of the parties to each other, 

the trade or calling of the mortgagor, and any other matter likely to be material 
Although in a suit by the mortgagor the burden of proof is initially on the 
mortgagor, who must at least give some evidence of a general character as to 
the probable profits that the land, if properly managed, ought to yield, still in 
some cases he may be more or less relieved of his obligation by admissions 
contained in the defendant’s account-books. 

1754. It is for the party who put forwards the accounts to explain and 
support them in such a way as to convince the Court that there is such a 
probability of their accuracy as to make it reasonable for a prudent man to accept 
them. If the Court accepts them as correct, it ought to act on them. If it 
thinks that they are not correct and ought not to be acted on, then it must do 
its best to form an estimate of the probable produce on the evidence that is 
available. Such an estimate, which will of necessity usually be based on 
average profits, cannot of course be accurate, but if moderate and reasonable, 
may be adopted on the ground that it is fair to draw inferences against the 
?"<• mortgagee in possession, because, he being the party who alone can know the 

actual facts, has failed to keep the account in a manner in which the Court can 

(1) Gholam Nuzuf v. Emanum , 9 W.E., 

275. 

(2) Kallyan Doss v« Shea Nundun , 18 W. 

B., 65. 

(3) Shah Makkan Lall v. Shri Kishen 
Singh, 12M.I.A., 157; 11 W.B., 19 P.O. ; 

Mohun Lall v. Goluch Chunder, 10 M.I.A., 

1; 1 W.B., 19, (P.C.). 

r (41 Boo Jinat Boo v. Sha Naaar , I. L. R., 

11 Bom,, 78. 

(5) Kundanmal v. Kashi Bai, L L. R., 26 
Bom., 363 (371). 




(8) Kundanmal v, Kashi Bai , I. L. R., 26 
Bom., 363 (372, 373), In Kallyan Lass v. 
Sheo Nundun, 18 W. R., 65 (67), however, it 
was held that the onus on the mortgagor is 
only to prove that the principal sum has been 
paid or satisfied, it being then on the mort- 
gagee to show, what. If anything, is due to 
him for interest. A similar view was taken 
where the suit was originated by the mort- 
gagee,* Prankishare v. Chundee Churn,. 19 W. 
R., 429 ; Mujeedimnissa v. Dildar Hossain. 
20 W. R., 171 (179). 
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safely accept; them. But before having recourse to an estimate not based on 
actual figures, a judge of fact must apply his mind carefully to the account 
which purports to be the account of actual receipts and disbursements, and 
determine on its inherent appearance of accuracy and probability and any other 
evidence that may be available whether it is an account which most probably 
represents correctly what has actually occurred. 0) While then the clause enjoins 
the keeping of “ clear, full and accurate accounts” these terms are not inflexible, 
and the language of the clause, which applies to the common case, must receive 
a construction such as may suffice to accommodate its strict salutary provisions 
to the variable and different natures of estates and possession. (2) 

1755. So again, while the duty of maintaining and rendering accounts is 
cast on the mortgagee, he is at liberty, as remarked before, to employ an 
agent for that purpose. But if, however, the accounts were maintained by 
himself, in is his duty to go into the witness-box to swear that they are true and 
authentic. The Court strongly reprobates a practice which seems to have 
grown up in this country of proving vicariously facts within the knowledge of 
parties ;$) but if the accounts have bean maintained by an agent or a gomashta, 
it is, of course, not necessary that he should himself depose to their 
accuracy.^ 4 ) 

1756. A mortgagee cannot, during the continuance of such relation. 
Refusal to account, acquire by the operation of the law of limitation any title 

inconsistent with that under which he was let into posses- 
sion, however notoriously and to the knowledge of the mortgagor he may set up 
a title adverse to the mortgagor;! 5 ) and be cannot ba absolved from his liability 
to account merely because he claims to have ceased to hold the property as 
mortgagee. If the mortgagee neglects or refuses to keep or render the accounts, 
it is open to the Court to take the best evidence available and decide upon it, (6) 
mulcting the contumacious or negligent mortgagee in costs.!?* Every presump- 
tion should be made against a mortgagee in possession who admits that he has 
kept no accounts or insufficient accounts, especially where the mort- 
gagee is aiding his mortgagor in attempts to defeat his judgment-creditor 
and to oust a bona fide purchaser at a judicial sale. (8) But in such case while 
the Court may well draw adverse presumptions, it would not of itself justify 
it in accepting without scrutiny eviaecice that is in a great measure speculative 
and conjectural, $) or its taking no accounts at all.(iO) 

1757. A full account must set forth what the mortgagee in possession has 
Whafc full ac- realized, from what portions of the mortgaged property in 
counts must con- what term or periods— with what loss or gain on the 
several heads with what necessary reductions and what 
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rang, 12 B.H.C.R,, 88 (90) in which Weatropp, 
C.J., directed that the mortgagee in possession 
of culfivatory land might be either debited 
a fair occupation rent of net profits, because 
presumably they ware about equal and the 
mortgagee did not object to it ; while the 
Irish L >rd Chancellor’s dictum in Lord 
Trimbles ton v. Ham U, (1910) I Ba. &Be. 377; 
12 E E 38(42) refers to a receiver becoming 
a mortgagee who is still accountable as 
receiver, and the observations must be read 
as limited to the facts of the case which has 
never been cited for any other purpose than 
that here stated, And, as it is, it has the 
flavour of the usury laws when the mortgagee 
sufiered special disabilities since swept away. 


remains then as the net profits which can be taken as actual realizations towards 
liquidating the sum due under the mortgage. 4) 

The account once taken cannot be re-opened by the parties in another 
suit. W 


1758. Appropriation of Income. — The nest clause lays down the 
mode of appropriation of income from the mortgaged property, 

cl * '**)• classifying it into (a) receipts and (6) a fair occupation rent. 

His receipts are, of course, those of rents and profits collected from tenants and 
others in possession of the mortgaged property, while “ a fair coemption rent ” 
is the sum to which he must debit himself if he was himself in personal posses- 
sion of the property. The term “ fair occupation rent ” is taken from the English 
law 4) and appears in another connexion in defining the liability of the trustee 
to account for his possession of trust-property wrongfully purchased by him. (4) 
It, of course, means as the words clearly imply a rent representing the fair 
letting value of the land, ( 1 2 3 4 5 ) which, if not known, must be ascertained with due 
regard to the nature and quality of land its capacity and the demand for it, or 
similar land in its neighbourhood. There will scarcely be any difficulty of ascer- 
taining the fair occupation rent of property which is ordinarily let out to tenants, 
such as houses, orchards and the like. But in the ease of agricultural land sub- 
ject to assessment a fair rent is always much more, and in several parts of the 
country, it approximates to half the net produce. Such rent must presumably 
be assessed upon a calculation that it is let on an annual lease as the mortgagee's 
accounts have to be made up at the end of each year, and it would not be a 
prudent act to let out land on long leases when annual leases would be more 
advantageous to the mortgagor. At the same time the rent must he “fair** 
that is to say, the fact that the mortgagee, instead of finding another tenant, 
had cultivated the land himself should not be unduly pressed against him. He 
W as under no disability to cultivate it himself and he should not, therefore, be 
rack-rented as a constructive wrong-doer. Under this clausa the mortgagee 
after deducting for (i) rent, (ii) repairs and (iii) interest thereon, should appro- 
priate the surplus to payment of (iv) interest on his principal money, the 
balance, if any left over, being paid to himself, (v) in reduction or discharge of 
the “ mortgage-money ” — which in this connexion means, and should have 
been stated to be principal money ; (vi) the residue being paid to the mortgagor. 
This is the mode of taking accounts with rests , and is opposed to the English 
practice where the usual mode is to set the total amounts of rents and profits 
received by or found to be chargeable to him (the mortgagee), against the whole 
amount upon the mortgage-debt ; viz., in discharge successively of the interest 
of the mortgage-debt, and of money advanced for costs and improvements, and 

(1) Gohck Chunder v. Mohun Lall t 5 W. 

B., 271(276). 

(2) Kullyan Dass v, Sheonundun , 18 W. 

B.; 65. 

(3) Fisher . §§ 1742, 1772. 

(4) 8. 62, Trusts Act (Act II of 1882); 

Knttym Dass v. Sheonundun, 18 W R., 65. 

[b\ Rxqhunath v. Baraik Ge*reedharee, 7 
W.R , 244 ; contra Dadmi v. Somnath , 6 N. 

L.R., 109 (112| holding that the mortgagee 
must debit himself with the net cultivating 
profits is obviously erroneous ; since the mort- 
gagee is under no obligation to give his mort- 
gagor the benefit of his capital skill and 
labour. The practice prior to the Act was 
somewhat unsettled. In Frabhakar v» Fandur 



then of the principal of the same money. 0) Under the English law where 
rests are allowed, they cannot be made annually, ® but annual rests are 
sanctioned by the practice of the Courts in this country, ® while in Ireland 
rests are made half-yearly. (*) 

This clause so far as it provides for the payment of interest “ after 
deducting the expenses mentioned in clauses (e) and id) ” is inconsistent with 
clause (d) which provides for the payment of interest before repairs. The clause 
as to interest appears to be also superfluous, for if interest has been already- 
paid under clause (ij, no interest can be paid under the subsequent clause. 

1*759. It is to be observed that the expenses incurred under clauses (o) 
and id) may be deducted by the mortgagee before any receipts are carried to 
his debit, whereas expenses incurred under section 72 are added to the principal 
money to be paid toiih it. The distinction may be justified by having regard 
to the option given to the mortgagee under section 72, and which is denied to 
him under the two clauses of the present section. Ear the rest, the mode of 
taking account should follow the same practice as prevailed before the enact- 
ment, according to which, the gross receipts are ascertained at the end of the 
year according to the nature of the mortgaged property. For instance, if it is 
agricultural property, they are ascertained at the end of the agricultural or 
revenue year. Beyond mentioning that the appropriations are to be made 
“ from time to time,” the clause prescribes no more definite rule. But in a 
case where accounts were stipulated to be so adjusted, the Court directed 
annual rests. ® Of course, the parties may stipulate for sixm-onthlv or even 
monthly rests. But in the absence of an express contract annual rests are 
directed as a matter of course (§ 1758). 

1760 . After deducting from the gross receipts the necessary charges and 
expenses which the mortgagee is authorized to deduct (§1184), the mortgagee 
must appropriate the balance to the payment of interest, the surplus being paid 
towards the principal. If the net receipts are insufficient to pay the accrued 
interest, it is not competent to the mortgagee to add the balance of unpaid 
interest to the principal, or, in other words, charge compound interest,® 
Indeed, where compound interest is not expressly payable, it cannot be allowed, 
and in such a ease, "it really makes no difference whether the receipts are set off 
year by year, or the sum of the receipts is deducted from the sum of the amounts 
due at the end of the account. Where there is an express provision in the deed 
for payment of compound interest, in arrear, the mortgagee in possession cannot 
capitalize it if he had enough receipts from the mortgaged property to be avail- 
able for payment of interest.! 1 2 3 4 5 * 7 ) Where the mortgagee has the option of setting 
off the receipts against two or more accounts, some of which bear compound 
interest, the mortgagee is not bound to give credit for his receipts against the 
debt which is most burdensome to the mortgagor.® Xfc will be seen chat the 
mode of payment with rests has the effect of ensuring repayment of the loan 
in small and uncertain dribblets, and this is the objection raised to this mode of 
accounting in England. 

(1) Webbv< Borlce , 2 Sob. & Lef., 661; 

Fisher, §§ 1793, 1794. 

(2) Bee 15 & 16 Viet., c. 86. s. 54, 

(3) Jaijit Bai v. GoUnd Tiwari, XL.B,, 6 
AIL, 303 (810, BU). 
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1761. As a rule, the mortgagee is not liable to pay interest on the profits 
of the property, but if he has realized more than what is required to pay himself 
off, he will be liable to pay interest on bis subsequent receipts if he still 
continues to b© in possession. The question is, however, whether such interest 
should run from the date of surplus, or from the date of the institution of the 
mortgagor’s suit for redemption. In England, the mortgagee is regarded as a 
trustee for the balance and on which he is liable to pay interest at the usual 
Court- rate of 4 per cent., even though there may be doubt as to the persons 
entitled to receive the money. W It is only in very special circumstances that 
the Court awards interest from the institution of the suit.!' 1 2 3 4 ) Otherwise the 
rule remains even where the mortgagee had honestly paid trust-money to the 
wrong person. For, as observed by Kay, J., it is at least the duty of the 
mortgagee to set this money apart in such a way as to be fruitful for the benefit 
of the persons beneficially entitled to it. This view was followed by Telang, 
J., in a Bombay ease ( 5 ) in which he allowed interest at 6 per cent, as from that 
date, and which he regarded as the established rate in that- Court. 

1762. Limitation for Recovery of the Surplus. — Limitation 
begins to run against the mortgagor from the date the mortgage is satisfied. In 
this view the mortgagee is then no longer a trustee for the mortgagor.! 6 * ) His suit 
for the recovery of the surplus in the hands of the mortgagee, it has been held, 
must be instituted within three years from the data the mortgagor re-enters on 
the mortgaged property JV A usufructuary mortgagee may, however, set off his 
claim for rent due from the mortgagor, in the latter’s suit for account and 
possession, notwithstanding that such rent would be barred by limitation.! 8 * ) 


1768. Effect of Tender by Mortgagor. — Tender or deposit being 
equivalent to payment, the mortgagee is no more from that 
c ’ '*'* date entitled to act as such, and, therefore, cannot be 

allowed the credit for the expense incurred by him, but must account to the 
mortgagor for his gross receipts without making any deduction. (3) If the money 
has been deposited in Court, the mortgagee is, however, allowed an extension, 
his rights ceasing “ from the earliest time when he could take such amount out 
of Court.” It would appear from the clause that the mortgagee cannot 
thenceforward charge even for payments made to preserve the property from 
“ forfeiture or sale ” as for example, for the payment of Government revenue or 
rent. It seems also clear that since the mortgagee is by the clause placed 
under disability to recover, he cannot do so under section 69 or 70 of the Indian 
Contract Act. ( 10 ) It is usual to allow interest} by way of damages on the gross 
receipts, although the clause does not provide for it. Bi) Oo the other hand, the 
mortgagee cannot be evicted without being allowed to gather his standing 


(1) Kay, J,, in Charles v, Jones , 35 Oh. 
D,, 544 (549, 550) ; Quarreli v. Bechford , I 
Mad., 269. 

(2) Per Lindley, L. in In re Sharp, 
[1892] 1 Ch„ 154 (169). 

(3) ChUty, J., in In re Ezilhes , 33 Ch. D., 
552 ; following Attorney- General v. Kohler , 9 
H.L.O. 654; explained in In re Sharp, [1892] 
I Oh., 154(170). 

(4) Charles v. Jones , 35 Oh. D., 544 (550). 

(5) Haji Abdul v. Eaji Noor Mahomed , I.L, 

R., 16 Bom., 341 (144, 145). In an earlier 

•case, Janoji v. Janoji , I.LR., 7 Bom., 185 

(187), Sargent, O.J., followed the English 

practice which he said was to allow interest 

irom the date of the institution of the suit. 


But this view is clearly erroneous, for the 
English practice is undoubtedly as stated in 
the text. 

(6) 8. 3, Limitation Act (XV of 1877, now 
s. 2 of Act IX of 1908) ; Baboo Lall v. 
Jamal Ali , 9 W.R., 187, F B. 

(7) Art. 105, Limitation (XV of 1877, now 
Act IX of 1908) ; cf. Baboo Lai v, Jamal 
Ali, 9W.R., 187, F.B. 

(8) j Warsingh v. Lukputty , I.L.R., 5 Cal., 
338 ; Sheo Saran v. Mahabir, I.L.R., 32 Cal. 
576. 

(9) Beni Prasad v.'Narain , 5 I.C. (All) .'529. 

(ID) Act IX of 1872. 

(11) Cf. Mali Singh v. Rama Hart, 1, L.R.* 
24 Cal,, 699, E.B. ' 





crops, and the decree for redemption should so direct W And so in England, 
the mortgagee is permitted to continue business and use the trade-name of the 
mortgagor's firm for a reasonable time so as to enable him to dispose of his 
. stock-in-trade as a going concern;* 2 ) 

1764. Loss occasioned by the Mortgagee’s Default.— The last, 
clause enables the mortgagor to set off any loss suffered by bim in the same 
suit, * 3 ) without haying to institute a separate suit as would have, but for the 
clause, been necessary and had to be instituted before the Act. * 4 ) 

77. Nothing in section seventy-six, clauses (&), (d), (g) and 
Kecfii ts in lieu of applies to cases where there is a contract 
Interest. 5130 between the mortgagee and the mortgagor that 
the receipts from the mortgaged property shall, so long as the 
mortgagee is in possession of the property, be taken in lieu of 
interest on the principal money, or in lieu of such interest and 
defined portions of the principal. 

1765. The present section enacts a rule in conformity with this view 
which was followed in practice before the Act.* 5 ) Its extension to the cases 
Specified in tbs section is the necessary consequence of the mortgagee’s non- 
liability, and the provision as to his non-liability for not collecting rents or 
making repairs was added at the instance of the Indian Law Commissioners. ( 5 ) 

1 766. Analogous Law. — This section sets forth an exception to clauses' 
(b) t (d) t (f?) and (hi of the last section. The history of the liability of the mort- 
gagee in possession to account has suffered a varying fortune. Prior to the 
passing of the usury laws the mortgagee was unfettered in enforcing his 
contracts. But under the Bengal Emulation * 7 ) the mortgagee could retain his 
pledge only so long as he had not received thereout his debt with interest at 
twelve per cent, to ascertain which the mortgagor was always entitled to 
claim an account, and so even where the wujih-td-arz embodied an agreement 
to the following effect: “ The mortgage is for three years, with this 
declaration as to the mortgage that the entire profits of the mortgaged 
property have been ass ? gned in lieu of interest on the mortgage-money, so 
that up to the term of mortgage, I, the mortgagor, shall have no claim to 
profits nor the mortgagee to interest, ” it was held that taken as a 
whole this document was merely a reciral of the mortgage as still subsisting 
and operative, and that it did not exonerate the mortgagee from his 
liability to account.* 8 ) A similar view was taken in Madras on the construc- 
tion of a similar Begulation having effect in that Presidency. O) Both these 
Eegulations were directed against usury and prevented a usufructuary mortgage 
from being made the indirect means of securing the equivalent of a higher rate 
of interest than that allowed by law. Accordingly, a mortgage, whereby land 
was made over to the mortgagee for cultivation and a grain-yen fi aftfcirn atari af. a. 
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certain quantity, was to be retained yearly in lieu of interest with a condition 
that on the expiry of any year the mortgagee might be redeemed and possession 
recovered on payment of the principal, was held to be ona subject to the 
regulation, and that, therefore, the mortgagee must give an account of the 
grain-rent, and credit the mortgagor with any surplus which may be found in 
excess of interest at the rate of 12 per cental The change of law in force in 
the Pre-regulation days was thus materially altered by the passing of the 
Regulations, and the change so effected was thus explained by the Privy 
Council who said : “ as to mortgages executed before the 28th March 1780, 
the usufruct might be allowed even after the Regulation in lieu of interest up 
to that date. Then after that date, the dividing point of time, and subsequently 
to it the character of these mortgages suffered a change. The mortgaged 
possession, instead of enduring by title for the stipulated time, was made liable 
to abridgment by satisfaction from the usufruct, and a claim to interest arose 
where it did not exist before. The reception of the profits in many cases did 
not constitute the receipt of interest, but was in lieu of any.”* 1 2 ) But a third 
epoch dawned with the passing of the Interest Act! 3 4 ) which repealed the usury 
laws, and provided that “ a mortgage or other contract for the loan of money by 
which it is agreed that the use or usufruct of any property shall be allowed in 
lieu of interest, shall be binding upon the parties.”^) The effect of this 
enactment is to sweep away the intermediate change effected by the Regula- 
tions and restore the pre-existing law by legalizing ail agreements even though 
they may have the effect of securing to the mortgagee interest at a higher 
rate than 12 per cent, per annum. The effect of this law being to bind parties 
strictly by the terms of the express contract, it follows that when the usufruct 
is to be taken in lieu of interest, the mortgagee is not liable to account, however 
large may be his receipts. He may, moreover, continue in possession until 
the principal is repaid to him.C 5 ) If no interest is stipulated, it will be for 
the Court to decide if any is to be allowed, and, if so, at what rate. If 
any rate is fixed it will be calculated at that rate. But in the two latter 
cases the mortgagee will have to account. 

1767. Principle. — A mortgage is usufructuary where the mortgagee 
receives the rents and profits either — (i) in lieu of interest only, or (ii) in payment 
of the mortgage-money, or (iii) partly in lieu of interest, and pardy in payment 
of the mortgage-money. * 6 ) This section protects the usufructuary mortgagee 
of only the first kind from the provisions of the last section. It also excepts 
from the necessity of keeping and rendering accounts usufructuary mortgagees 
where the usufruct is agreed to be taken in lieu of interest and defined portions 
of the principal, in which case the mortgagor is entitled to credit for the amount 
agreed to beforehand. And there is no necessity for accounts where the mortgagee 

(1) Tippayya v, Venkata , 6 Mad,, 

74(75, 76). 

(2) Bhah Makhun hall v, Srikishen t 12 M. 

I.A., 190. 

(8* Act XXVIII of 1855. 

(4) lbid % s. 4 ; cf, ss. 5 & 6. These sections 
are not retrospective, but so far as they affect 
contracts entered into since the passing of 
Act XXVIII of 1855, they repeal the follow^ 
mg sections : ss. 4, 6 & 7 to 11 of Bang. Reg. 

XV of 1793 ; ss. 3, 5 to 10 of Beng. Reg. 

XXXIV of 1803, and s. 23, cl. 1 of Beng. Reg. 

VIII of 1805 so far as it extends the applica- 
tion of the above cited sections of Beng. Reg. 

XXXIV of 1808, ss. 9 & 11 of Beng. Reg. 

G, TP— -145 


XIV o? 1803, so far as they bear on the sub- 
ject of the usury ; also s. 2 of Beng. Reg. XVII 
of 1300 so far as it bears on the subject, 
ss. 4 & 6, Simiiarily, and so far as they bear on 
the subject, ss. 2, 4 to 6 and 8 of Mad. Reg* 
XXXIV of 1802, s. 22 of Mad Reg. IV of 
1816, b. 14 of Mad. Reg, V of 1816. s. 15 Of 
Mad. Reg. VI of 1816, s. 18 of Mad. Reg. 
VII of 1816, s. 7 of Mad. Reg, II of 1825, so 
much as it bears on the subject, ss. 10 to 12 
of Bom. Reg. V of 1827. 

(5) Munnoo Lall v, Beet Bhoobrn , 6 W.R., 
283. 

(6) 8. 58 {d) t 




(1) Peralathail v. Mankude, I. L, R., 4 
Mad*, 113, 

(2) In Mahadu v. BhagirathibM t ’ (1877) B» 

P- 169, ifc was held that accountability in 

all cases— must be contracted for but see 
Babajee v. Taiya , (1889) 18, in which 

liability to account was presumed* Whatever 
may have been the antecedent law there is no 
doubt but that the mortgagee in possession is 
now primd fade accountable unless as provid- 


ed in this section, 

(3 Babaji v. Tatya, (1889) B.P, J. t 18. 

^(4) Ramchandm v. Ahmed, <1882) 

(5) Tafci v. Umabai , (1884) B.PJ., 9, 

(6) Shadunnisa v. Fazarah , 7 A.L.J, 787 
(789), 

(7) See s. 62 (6), ante > 

(8) Ibid t 


agrees to allow a definite sum for the occupation, for the transaction is not 
then distinguishable from a lease in which no accounts are necessary. W 

In the two cases thus excepted, it will be observed that the mortgagee 
undertakes to give the mortgagor a definite credit at all hazards, and hence if he 
does not collect the rents and profits, the mortgagor does not suffer. He is also 
protected from having to make repairs for obvious reasons, although probably it 
would be to his interest in many cases to make them. 

1*768. Mortgagee’s Mon- liability. — A case for exemption from 
liability to account would arise wherever there is a contract entitling the 
mortgagee to appropriate the rents and profits towards payment of a specified 
portion of principal or interest, in which case there is no liability for account 
because the terms of the contract render it unnecessary. ( 1 2 * * ) Where a mortgage 
provides for the mortgagee being put in possession and taking the profits 
on account of interest, the mortgagor undertaking to pay the deficiency, 
if the profits be insufficient, the mortgagee is not relieved from accounting 
for rents and profits. (3) The fact that a mortgagee has not been put into 
possession to which he was entitled under the mortgage, does not deprive 
him on taking the accounts between himself and the mortgagor, of his right to 
be credited with the amount of profits in lieu of interest as provided for by the 
mortgage . The section makes no provision for a case where the contract is 
that the profits are to satisfy only a fraction of the interest, but this would appear 
to make no difference if the contract is clear. ( 5 * A mortgagee whose case falls 
within the exception being not liable to make necessary repairs, is held not to 
be entitled to be reimbursed his expense, if any, incurred for that purpose, W but 
the soundness of this view is open to grave doubt. (?> At any rate he is entitled 
to be repaid the expense incurred in protecting the estate, as constructing a new 
embankment. W Jb may be added that the mortgagee is always liable to 
perform the other duties enumerated in section 76. He- must for instance, 
continue to pay the Government revenue and prudently manage the property. He 
must commit no waste, and, in case of its accidental destruction, apply the 
insurance- money to its reinstatement. And indeed while it is not obligatory on 
him to attend to its repairs, bowever necessary, howsoever large may be his 
profits, still it would be to his own interest to see to the repairs to ensure his 
continuance of the same enjoyment. 

1769. Although the contract for apportionment of the income from the 
No account if property naturally based on an estimate of the 

profits vary. income then received, the mortgagees does not become liable 

to account if there is a windfall in his income. So where in 
m usufructuary mortgage of an occupancy holding the mortgagee was to take the 
profits in lieu of interest, after payment of rent to the zemindar, which he 
escaped from paying for several years, and whereupon the mortgagor held 
him liable to him to that extent, but the Court held the mortgagee entitled 
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to the benefit® as indeed, he would have been made liable if the rent had 
been enhanced.® 

Priority. 

78. Where, through the fraud, misrepresentation or gross 
Postponement of neglect of a prior mortgagee, another person has 
prior mortgagee. been induced to advance money on the security 
of the mortgaged property, the prior mortgagee shall be postponed 
to the subsequent mortgagee. 

1770. Analogous Law. — This section is an exception to the general 
rule enunciated in section 48, and to the equitable maxim— qm prior est tempore, 
potior est jure The same rule is enacted in section 115 of the Indian 
Evidence Aco.® The object of the section was to adopt the English doctrine 
enunciated by Lord Denman in a leading English precedent.® Indeed, the 
section introduces no novel doctrine, but confirms a beadroll of cases whose 
authority is recognized in the marginal note appended to the draft section.® 

The rule is one of more general application and has been held to govern 
leases.® 

The terms “fraud” (§ 1774) and “misrepresentation” (§ 1777) are here 
used in the sense defined in Indian Contract Act, ® while “gross neglect” 
has already been the subject of comment in another connection (§§ 122, 123, 
125). 

1771. Principle.— Ordinarily, where in the case of two or more transfers 
the equities are in all other respects equal, the transfer first in point of time 
prevails and has preference over the rest. But if the party entitled to this 
equity is guilty of fraud, misrepresentation or gross neglect and thereby induces 
another to advance money on the security of the mortgaged property, it is but 
just that he should have priority over the prior mortgagee who has misled 
him into the contract. The doctrine of the forfeiture of priority as a consequence 
of laches, acquiescence or fraud is so manifestly agreeable to the dictates of 
good conscience, that it is difficult to believe that the contrary could ever have 
been the accepted doctrine, but so in fact it was,® though it did not taka long 
before the pernicious rule was exploded.! 10 ) 

1772. Meaning of Words.— 1 u Fraud ” is defined in section 17, and 
misrepresentation ” in section 18 of the Indian Contract Aet.(H) “ Gross negligence rr 
is a term used also in connection with the definition of “ notice” in section 3 
before. (§§ 111,112) “Has been induced:” implies that the subsequent mortgagee 


(1) Fakir Muhammad v. Ali Shet Khan , 10 
LG. (All ) 113. 

(2) Thirumathur v. Swaminatha , 16 I.G. 
(Mad). 184. 

(3) u He who is prior in time is stronger in 
law.” 

(4) Act I of 1872. 

(5) Pickard v. Sears , 6 A. & E., 469 ; see 
Report of the Select Committee, dated 2nd 
February 1878, § 34. 

(6) Seetaramv. Kishun , 3 Agra, 402(406) ; 
Jugjeewundas v. Ramdas, 2 M L A., 487 (50l); 
Somamndara v. Sakkarai, 4 M H.O.R., 36S 
(373) ; Bhurrut Ball v , Gopal Santn , 11 W. 


R., 286. As to Hindu mortgagees in posses- 
sion : Hari v, Mahadaji , 8 B.H C.R, (A.G.), 
50 ; Krishnappa v, Bahiru , 8 B H.C.R. (A. 
G), 55; Itcharam v. Raiji , 11 B.H.C.R., 11. 
(The rule applicable to Guzerat which other- 
wise does not follow the Hindu rule). 

(7) Taylor v. London <$> County Banking 
Co . [1901] , 2 Ch. 231. 

(8) Ss. 17, 18, Act IX of 1872 see out post » 

(9) Fagg's case , 1 Eq. Ca. Abr„ 354, cited 
1 Vera., 52, 53 ; Barcourtv , KnoweL 2 Vera,, 
159; 21E.L.R,, 1098. 

(10) Carter v. Carter , 3 K. & L, 617, 

(11) Act IX of 1872, 
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has been misled by the prior mortgagee. The contract into which the subsequent 
mortgagee has entered must be occasioned by the misconduct of the prior mort- 
gagee in the manner described. “ Shall be postponed, do.,” means that the prior 
mortgagee shall not absolutely forfeit his priority, but only forfeit it, m regard 
to the mortgagee misled. 

1 778. When a Case for Priority arises, (i)— The rule asto priority 
can have application only when the same property is charged with several 
incumbrances which cannot all be satisfied out of the same property. If the 
several incumbrances are in all respects equal, the maxim qui prior est tempore 
potior est jure will determine the relative rights of the incumbrancers. If, 
however, any one of the incumbrancers actually mislead another, either by acts 
or omissions, he is displaced from his position and ranks after the <t mortgagee 
whom he has misled. Cases in which the mortgagee is guilty ^of fraud ” or 
** misrepresentation M are not difficult ; but where the mortgagee is charged with 
“ gross negligence, ” questions often of great difficulty arise, and which are none 
the less complicated by the fact that ths law makes no distinction between 
negligence, however innocent, and negligence which is the result of design. 

1774. Priority forfeited by Fraud Fraud has been thus defined 
in the Indian Contract Act : — 

17. " Fraud means and includes any of the following acts committed by a party to a con- 

tract, or with hia oonnivance, or by his agent, with intent to deceive 
Fraud defined. another party thereto or his agent, or to induce him to enter into the 
contract : — 

(1) The suggestion as'a fact, of that which is not true, by one who does not believe it 
to be true ; 

(2) The active concealment of a fact by one having knowledge or belief of the fact ; 

(3) A promise made without any intention of performing it ; 

(4) Any other act fitted to deceive ; 

(5) Any such act or omission as the law specially declares to be fraudulent. 

Explanation, - Mere silence as to facts likely to affect the willingness of a person to enter 

into a contract, is not fraud, unless the circumstances of the case are such that, regard being 
had to them, it is the duty of the person keeping silence to speak, or unless his silence is in 
itself equivalent to speech.” (2) 

1775. There can be no doubt that the term in the Act is used in the sense 
assigned feo it in the above definition.® Fraud may then consist as much in the 
suppresio veri as in the suggestio falsi , Of course, fraud in law does not imply 
any moral turpitude, for the principal may be fixed with the fraud of bis agent. 
Fraud is an extrinsic collateral act which not only estops the mortgagee in his 
relation with the subsequent mortgagee, but vitiates even the most solemn 
proceedings of the Courts of Justice. It avoids all judicial acts, ecclesiastical or 
temporal.® And this is based upon the principle that a man may not take ad vant- 
age of his own wrong.® And where by the fraud of a third person one of two 
innocent persons has to suffer loss, ha whose conduct has enabled the third person 
feo commit fraud, should clearly bear it.® But a person cannot be said to have 
enabled another to commit fraud, merely because bis act facilitated the per- 
petration of fraud ; be must have done some act which toas intended to be acted 

(1) The commentary on the section may (4) Per Lord Coke in The Duchess of King - 
profitably be read in continuation of fchs one $ton y s case, 2 Sm, L 0.. 593, 601. 
on s. 48, ante, (5) Abouloff v. Oppenhemer , 10 

{2) 8. 17 of Act IX of 1872. The four 295 (301). 
illustrations appended to the section have (6) Lickbarroio v. Mason, I. R. R., 425; 
been omitted. Henderson & Co, v. Wtllsams, [1895] 1 Q.B. 

(3) See sv 4, ante* . ■ ■■ \ . ■ 5-25* , 
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on by that other person who is affected by Ife.O) Before the subsequent mort- 
gagee can, however, claim priority as against the prior mortgagee on the ground 
of the latter’s fraud, he must both allege and prove it, for he is not relieved 
from this obligation because the defendant has himself told an untrue story.® 
The averment of fraud must be specific, for as Lord Hatherley said; — “that 
the mere averment of fraud in general terms is not sufficient for any practical 
purpose in the defence of a suit. Fraud may be alleged in the largest and most 
sweeping terms imaginable. What you have to do is, if it be matter of account, 
to point out a specific error and establish it by evidence. No body can be 
expected to meet a case, and still less to dispose of a ease summarily upon 
mere allegations of fraud without a definite character being given to those 
charges by stating the grounds upon which they rest (§§ 898-899). More- 
over, a charge of fraud must be substantially proved as laid, for when one kind 
of fraud is charged, another kind of fraud cannot, upon failure of proof, be sub- 
stituted therefor.® Fraud and collusion must, wherever possible, be proved by 
evidence and not by mere affidavits ® (§§ S92-897J, 

In order to affect a mortgagee with the consequences of the fraud of his 
agent, it must be shown that the relation subsisted at the time when the fraud 
was practised, and that the fraud was committed by him while acting within 
the scope of his authority. (6) It is not necessary to prove any express command 
of privity of the master,! 7 ) who is presumed to have notice of all facts brought to 
the knowledge of his agent, which he cannot be allowed to rebut ® ( §§ 160-169). 

1776. Where the mortgagee fraudulently conceals the fact that he had 
himself made a prior advance upon bbe same property from a subsequent mort- 
gagee, be was held to be disentitled to setup his previous mortgage in opposition 
to that of the subsequent incumbrancer.® So where the prior mortgagee was 
shown to have consented to a second mortgage which contained a recital that 
it was free of all prior incumbrances, and received a large portion of the mort- 
gage money, the Privy Council held that it amounted to an inducement to the 
second mortgagee to advance his money as a first charge on the security of 
the mortgaged property and that, therefore, the prior mortgagee could not there- 
after turn round and claim priority over that charge in favour of his own 
mortgage subsisting from an earlier dafce.f 10 ) Where the incumbrance is 
notified in the proclamation of sale, and the holder of it bids at the sale without 
announcing his mortgage, he cannot be said to be guilty of fraud so as 
to deprive him of his lien,! 11 ) But where a decree-holder caused the right, 
title and interest of the judgment-debtor in a certain property, which had 
been mortgaged to him by a registered bond, to be sold but without notice 
of bis mortgage, he was not afterwards allowed to set up his lien as against the 



(1) Far quk arson v. King & Co [1901] 2 K. 2 Eq., 259 (265). 

B,, 697. (8) Brohmo Duit v, Dhurmo Dass> I.L.B., 

(2) Mahomed Golab v. Mahomed Sulliman % 26 CaL, 381 (387). F.R. 

I.L.R , 21 Cal., 612. (9) Bhurrut Lall v. Gopal Sarun , ll W.B., 

(3) Wallingford v. Mutual Society , 5 App. 286. 

Cas., 685 (701). (10) Raman Chetty v. Steel Brothers, 15 0. 

(4) Abdul Bossein v. Turner , 11 W.N. 813 P.C. ; 13 Bora. L.B. 447 ; 8 A.IiJ. 

Bom., 620 (643), P.O. ; following Montes - 594 ; 10 I.C. 272. 

quick v. Sandy$ f 18 Ves., 302 (314). (11) Bunwari Das v. Muhammad , I.ILR,, 

(5) Ram Doyal v. Ramdas , 4 C.W.N., 208. 9 All., 690 ; Mackenzie v. British Lien Co. t 6 

(6) 8,' 288, Indian Contract Act (IX of App. Cas., 82; Ghertin v, Kunj Behari , I,L. 

1872.) B , 9 All., 413. 

(7) Barwlck v. English Joint Stock $ank, 
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purchaser. C 1 ) But? this view is opposed to a Bombay case where it was held 
that the omission to declare the mortgage at the time of the sale could not 
be treated as an estoppel. ( 2 ) But in an earlier case it was held by the same 
Court that since the mortgagee had, by concealing his lien, induced the pur- 
chaser to pay full value of the property, he could not threafter be allowed to 
retain his lien, (3) a view which is also supported by the authority of the other 
High Courts. &) It has been held that a mere silence on the part of a prior 
mortgagee on hearing that the mortgagor is mortgaging the property a second 
time is not such conduct as will amount to constructive fraud, and deprive him 
of his right to priority as against the second mortgagee. Neither does the 
mere fact that, being aware of the second mortgage, he attests the execution 
of the mortgage-deed, amount to such conduct, when his knowledge of the 
contents of the deed is not shown. Where, however, a prior mortgagee attested 
the execution of the deed mortgaging the property a second time, and, being 
aware of the contents of the deed, kept silence, and thus led the second 
mortgagee to think that the property was not incumbered, and to advance his 
money on the security of it, which the second mortgagee would not have done 
had he been aware of the existence of the prior mortgage, such silence was held 
to be a conduct which amounted to constructive fraud on the part of the prior 
mortgagee sufficient to deprive him of the right to priority. (5 ) 

1777 . Misrepresentation. — Not only fraud but misrepresentation 
also entails displacement of priority. This word has been defined in 
section 18 of the Indian Contract Act 16) in the following terms: — 

“ Misrepresentation’ means and includes — 

(1) The positive assertion, in a manner not warranted by the information of the person 
making it, of that which is not true though he believes it to be true ; 

(2) any breach of duty which, without an intent to deceive, gains an advantage to the 
person committing it, or any one claiming under him, by misleading another to his prejudice, 
or to the prejudice of any one claiming under him ; 

(3) causing, however innocently, a party to an agreement to make a mistake as to the 
substance of the thing which is the subject of tbe agreement.” 

Ifc will be seen that the term “ misrepresentation ” so defined is more akin 
to * gross negligence” ■(§§. 122 , 123 , 125 ) than to fraud with which it is often 
found coupled in ordinary parlance, but even as between “ misrepresentation ” 
and gross negligence ” there is a clear line of demarcation, but which so far as 
regards its operation ou the question of priority, may be disregarded. 

The main question, in determining whether estoppel has been occasioned 
by misrepresentation, is whether the representation has caused the person to 
whom it has been made to act on the faith of it. The existence of this 
estoppel does not depend on the motive, or on the knowledge of the 
matter, on the part of the person making the representation. It is not 
even essential that the intention of the person, whose misrepresentation 
has induced another to act, should have been fraudulent, or that be 


fl). Dullah Shear v. Krishna Kumar , 3 B. Mad, 
L.B , 407. 

(2) Dhondov- Raoji, I.L.R., 20 Bom., 290. 

_ (%) dgarchand v, Rahhma , I.L.R., 12 
Bom., 679. 

(4) Jagmatha v.Ganjh I.L.R., 15 Mad., 303; 

Kasturi v. fmkalachalapathi, I.L.R., 15 


412 ; Nursing v. Roghobur , I.L.R., 10 
09. 

15) Salamat Ali v. Rudh Singh t I.L.R., 1 
All., 303 ; Joshi v. Joski, I.L.R., 2 Bom. 650; 
distinguished in Ramachandra r, Jairam, I. 
L.R., 22 Bom. 686. 

(6) Act IX of 1872. 
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should not have beau under a mistake or misapprehension himself. I 1 ) 
It has been held in Bombay that a minor is equally subject to the rule, but 
it has been held otherwise by a Full Bench of the Calcutta High Court. 

1 ,To hold,” it was said, “that an infant may be estopped in regard to contract 
by conduct or misrepresentation would be practically to sweep away all the 
limitations the law has imposed on the capacity to contract.” (2). But this is not 
the view which the English law takes of the conduct of a minor. 'For, as Lord 
Mansfield, L. 0., said : “ When anything in order to a purchase is publicly 

transacted, and a third person, knowing thereof, and of his own right to the lands 
intended to be purchased, does not give the purchaser notice of such right, he 
shall never afterwards be admitted to set up such right to avoid the purchase : 
for it was apparent fraud in him not to give notice of his title to the intended 
purchaser; and in such case, infancy or coverture shall be no excuse ; neither 
is it necessary that such infant or covert be active in promoting the purchase, 
if it appears that they were so privy to it, that it could not be done without 
their knowledge,” $) 

1778. Gross Negligence. — While ‘ 4 fraud ” and “ misrepresentation’* 
are defined in the Indian Contract Act, the term “gross neglect” appears to be 
nowhere defined or described, and, therefore, it must be taken to be here used 
in the same sense as in ordinary parlance, meaning negligence, lacking even in 
slight diligence. Bolfe, B., has, however, observed that “gross negligence is only 
ordinary negligence with a vituperative epithet.”' G) But in civil law lata culpa 
or “gross negligence,” is clearly looked upon as more heinous than leuis culpa 
(ordinary neglect) and levissima culpa (slight neglect). Negligence in law, as 
in ordinary parlance, is used as the opposite of diligence, and the two vary in 
the inverse ratio. Gross negligence must then be totally devoid of even the 
slightest diligence. It is in fact positive carelessness of such a nature as is not 
usually to be found in ordinary men. “ Negligence,” said Alderson, B., “ is the 
omission to do something which a reasonable man, guided upon those 
considerations which ordinarily regulate the conduct of human affairs, would 
do, or doing something which a prudent and reasonable man would not do.” ( 6 ) 
There is no such thing as an absolute or intrinsic negligence which must always 
be relative to some circumstances of time, place or person. I?) The section 
declares that, where the prior mortgagee, through such gross carelessness, 
induces another person to advance money on the same security, he shall 
forfeit his priority in opposition to him. Thus where the mortgagee permitted, 
his title-deeds to remain in the possession of the mortgagor, and, on the 
strength of which he executed a second mortgage, the prior mortgagee was 
held to be guilty of gross negligence within the meaning of the section, and 
was, therefore, postponed to the subsequent mortgagee. ( 8 ) As Lord Gowper 
observed : “If a man makes a mortgage and afterwards mortgages the same 
estate to another and the first mortgagee is in combination to induce the second 
mortgagee to lend his money, this fraud will, without doubt, in equity postpone 

U) Sarat Ghunder Dey v. Gopal Ghunder botfc, O.L, in Turner v. Hayden, 4= B. & C., 2 

Laha , 20 Cal., 296, P.C. ; Tmnappa (5) Halifax, Civil Law, 61. 

v. Murugappa , I.L.R.,7 Mad,, 107. (6) Blyth v. Birmingham Waterworks Co., 

(2) Btohmo Butt v* BharmoDass Ghose , I. ll Exeh., 784. 

L.R., 26 Cal., S8i (394), F.B. (7) Deggv. Midland Railway Co., IE & N* 

(8) Savage v» Foster, 9 Madd., 38. 781. 

(4> Wilson v. Brett , 11 M. & W., 113. (8) Madras Building Co. v, Rowlandson , I. 

** Laches” has been defmied by Ellen- L.R , 13 Mad., 383 ; affirmed in Shan Maun 

borough, OX, to be “ a neglect to do some- v. Madras Building Co I.L.IL, 15 Mad., 
thing which by law a man is obliged to do.” 268 ; Waldron v. Slopes 1 Drew., 193, 

Sebag v, Abithol , 4 M. & S., 462 ; see per Ab- 
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( 6 ) Somamndara v. Sakkarai , 4 M.HC.K, 
369 ; . Madras Hindu Union Bank v. Ven kei~ 
rangiah , I.L.R., 12 Mad., 424 ; Damodar a v, 
Somasundara , I.L.R., 12 Mad., 429. 

(7) Balmukun Basv. Moti Narayan , I. L, 

R., 18 Bom., 444 ; Shivram v. Saya , I.L.B., 
13 Bom., 229. ’ i 

(8) Farr and v. Yorkshire Banking Co. , 40 

Ch. D., 182 (189) ; to the same effect, * Lloyds 
Banking Co. v. Jones, 29 Ch. B., 229 ; 
National Provincial Bank v. Jackson, 33 Ch# 
B., 1 (13) ; Union Bank v. iTewi, 39 Ch. B f| 
238 ; Stephen v . Green t [1895] 2 Ch., 148. - 


bis own mortgage. So, if such mortgagee stands by and sees another lending 
money on the same estate without giving him notice of his first morgage, this is 
such a misrepresentation as shall forfeit his priority.” W But it appears from 
the other leading English eases that in England the rule appears to be to 
postpone the prior mortgagee only where there is “ negligence so gross as to be 
tantamount to a fraud.” So in one case Lord Eldon said that ‘‘there must be 
either direct fraud or negligence amounting to evidence of fraud to induce this 
Court to interfere for the purpose of postponing a party who insists on the legal 
benefit of his deed.’M 3 ) And Ery, L. J., after reviewing the leading cases, came 
to similar conclusions : “ That the Oourt will postpone the prior legal estate to 

a subsequent equitable estafe — (a) where the owner of the legal estate has 
assisted in or connived at the fraud which has led to the creation of a subsequent 
equitable estate, without notice of the prior legal estate; of which assistance 
or connivance, the omission to use ordinary care in inquiry after or keeping 
title-deeds may be, and in some cases, has been held to be sufficient evidence, 
where such conduct cannot otherwise be explained ; (b) where the owner of the 
legal estate has constituted the mortgagor, his agents, with authority to raise 
money, and the estate thus created has, by the fraud or misconduct of the agent, 
been represented as being the first estate. But that the Court will not postpone 
the prior legal estate to the subsequent equitable estate on the ground of any 
mere carelessness or want of prudence on the part or the legal owner.” ( 4 ) 

1779. While the tendency of the English decisions has no doubt been to 
refuse to postpone the owner of the prior legal estate to a subsequent equitable 
incumbrancer, merely on the ground of gross negligence, unaccompanied by any 
element of fraud, “ we are not prepared, however, to hold,” observed the Court 
in Madras, “ that the words ‘gross neglect/ in section 78 of the Transfer 
of Property Act, must necessarily be read by the light of the English 
decisions. On the contrary the language of the section...... seems to us to 

indicate an intention to make gross neglect of itself, and apart from fraud, 
a reason for postponement of the prior mortgagee, and this view is strengthened 
by the use of the word misrepresentation ’ which is not necessarily fraudulent 
misrepresentation.”! 5 ) It appears to have been consistently held in Madras 
that a prior mortgagee will be postponed, if grossly negligent, although his 
negligence may not be evidence of. designed fraud/ 6 ) In Bombay, on the 
other hand, the English cases have been followed, and in one case “ gross 
neglect” and “fraud” were interchangeably used/?) But in England, no 
doubt where there is a contest between the prior legal and the subsequent 
equitable incumbrancer, fraud is generally the element in postponing priority 
but the same rule does not hold good where the contest is between two equit- 
able claims, in which case mere negiienee such as an omission to retain 
possession or to make inquiries about title-deeds, may be sufficient/ 8 ) More- 
over, there are cases in which it has been held that, when a person puts it in 

(1) In re Thatched house , 1 Eq. Ca. Abr., 

322 \ Raman Chettyv. Steel Brothers. 15 0. 

W.N.813P.O. 

(2) Colyer v. Finch , 5 H.L.C., 905 ; Roberts 
Vi Croft, 2 BeGv & J., 13. 

(3) Martinez v. Cooper , 2 Buss., 198 (217) \ 
also in Evms v. Bicknell. V., 6 Ves., 192. 

(4) Northern Fire Insurance Co. v. Whiny. 

26 Ch. B., 482(494.) ^ > - ■ 

<5) Shan Maun v. Madras Building Co., I. 

Xj.B., 15 Mad,, 268 (274) ; distinguished la 
Rangasami w. Anndmalai, I.L.B. 3i Mad.. 7 
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j the power of another to deceive and raise money, he must take the consequences : 

I he cannot afterwards rely on a particular or a different equity. W. And so 

j where two ladies, who being prior mortgagees, allowed their brother to have 

| the deeds for the purpose of giving priority to a particular charge, but instead 

I of giving priority to that particular charge only, he borrowed more money, and 

j the question was, whether bis sisters were not to be postponed to the persons 

from whom he borrowed money, it was held that they were, and the decision was 
I confirmed by the Lord Chancellor on appeal.! 2 ) So, also, where the mortgagee 

' of leasehold property lent the lease to the mortgagor for the purpose of raising 

money upon it, but at the same time told him to inform the person from whom he 
proposed to borrow the money of his prior charge, and the mortgagor borrowed 
money from his bankers upon the security of a deposit of the lease without giving 
them notice of the prior mortgage, it was held that the first mortgage must be 
postponed to that of the bankers.! 3 ) A prior incumbrancer will he postponed 
to a later one if the former negligently allowed the title-deeds to remain in 
possession of the owner and so misled another person into advancing moneys on 
the security of the title-deeds. But where the mortgagor was in possession of 
the deeds as trustee, or solicitor, there is no negligence in allowing him to be in 
possession, and the mortgagee will not be postponed by the fraudulent acts of 
the trustee at any rate so long as he had no reason to suspect any want of good 
faith on the part of the mortgagee.* 4 ) Negligence in omitting to give notice to 
all the persons interested may often determine the course of priority. One of 
the trustees for sale of land having been also a beneficiary entitled to a share of 
the sale-proceeds, mortgaged bis share successively to two persons. The second 
mortgagee after making due enquiry of the trustees, took the mortgage and gave 
* them notice. The first mortgagee could only rely upon the notice to his 

1 mortgagor. It was held that the second mortgagee had priority.! 5 ) Some of 

these eases may, however, be distinguished on the ground that in them the 
mortgagee having authorized the mortgagor to raise money upon their security, 
could not afterwards plead that the mortgagor had exceeded his powers, 16 ) 

1780. The charge of gross negligence if made may be repelled by the prior 
mortgagee, showing that he was not aware of the deeds 
^ e ences * being necessary to complete his title, or that he was under 

a reasonable belief that he was receiving all! 7 ) or that they were made over to 
the mortgagor upon his reasonable representation,* 8 ) or that he had other 
reasonable excuse for either not receiving them, or for delivering them to the 
mortgagor ; (9) for mere possession of the deeds apart from the mortgagee's 
default or negligence will not postpone him.O°) Where equities conflict, the 
question always is not what circumstances may, as between two equities, give 
priority to the one over the other, but; what circumstenees justify the Court in 
; depriving a legal mortgagee of the benefit of the legal estate.!* 1 ) The question of 

I — — 

(1) Me Henry V. Davies , L.B., 10 Eq., 88; eliffe v, Barnard , L.B., 6 Ch., 65*2 ; Colyer 

followed in Brocklesby v. Temperance Build - v. Finch, 5 905. 

ing Society, [1895] A.C., 173 (180). (8 ) Peter v. Russell (o t Thatched House 

(2) Perry Herrick v. Attwood , 2 DeG, & case), 1 Eq. ( Ga. Abr., 821 ; Martinez v, Coo« 

21. per, 2 Buss , 198. 

fS) Briggs v. Jones, L.B., 10 Eq., 92. (9) Muthu v, Sami, I.L.R., § Mad., 200. 

(4) Taylor v. London & County Banking (10) Somasundarav. SakkaraiANL.K.Q.R,,. 

Co . [1901], 2 Ch., 231. 369. 

(5) Lloyd’s Bank v. Barson , [1901] 1 Ch., (11 ) Northern Fire Insurance Co. v. Whipp, 

865 ; Brown v. Savage, 4 Drew., 635. 26 Ch. D., 482 (487) ; Xetilewell v, Waston, 

I (6) Brocklesby v. Temperance Building 21 Oh. D.,685; Taylor v. Russell, [1892] A* 

Satiety [1S95J, A.C., 163 {180, 181 ) ; Lloyd* $ 0. t 262 \ Hopkins v. Hemsworth, [1897], 2: 

Bank v. Bullock, [1896] 2 Ch., 192. Ch., 347. 

(7) Hunt v: Elmes, 2 D. E. & J., 578 ; Rat - 

G. TP— 146 



(1) Ricev . Rice , 2 Drew*, 13* 

(2) 25 &, 26 Viet., o. 89. s. 43. 

(3) Wright v. Horton , 12 App. Cas., 371 
{376, 367). 

. (4) See Per Lord Watson in Wright v. 
Jtlorton, 12 App, Cas,, 371 (381). 

(5) Per Mulins in In re Wpnn Hall Goal 
Co., L.R., lOJSq., 515; Per Lord Romilly, 
M.R.>, in ex parte Valpy $ Chaplin , L. R. , 7 
Ch M 289, Per James, Meiiish & Baggalay, 
L. JJ., in In re Native Iron Ore Co., 2 Ch. 
D., 345. 

(6) In re Borough of Hackney Newspaper 

Co>. 8 Ch. D., 669 ; In re International, Sc., 

Co., 6 Ch* D., 556; In re South Durham 

Iron Co,, II Ch. D. t 579 ; Globe New Patent 


Iron & Steel Co., 48 L.J. (Ch.), 295. 

(7) Wright v. Horton , 12 App. Cas,, 371 
(383). 

(8) Arnold v, T&e Cheque Bank , 1 C.PJV 
578. 

(9) JosM v. Jos&i, I. L. R., 2 Bom., 650 ; 
Gobind v Ravji , I.L.R., L2 Bom., 33. 

(10) Por Lindley, L.J*,in Keith v, Burrows , 
1 0. P. D., 722 (734), on another point re- 
versed 0. A., in 2 C. P. D., 163 (165, 166), 
which was confirmed in 2nd Appeal in 2 
App. Cas., 636 (644). This case was of a 
mortgage of a ship and the Court laid down 
that the -mortgagee was entitled to freight 
only from the time he took possession* 
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priority, therefore, depends upon the circumstances of each case and the conduct 
of the parties.* 1 * 

1781* Where an enactment has enacted a pecuniary penalty for the non- 
performance of the statutory duty, the loss of priority should not be superadded 
to the penalty even in the case of wilful omission, as distinguished from fraud or 
active concealment. Thus, where the director and manager of a registered 
company made advances to it on a mortgage which should have been, but was not 
registered in accordance with the requirements of the Companies Aet.( 2 3 * ) The 
company having gone into liquidation, the question as to priority arose between 
the mortgagee and the unsecured creditors of the company. Having regard to 
the tenor of the Companies Act, which simply penalized the directors and officers 
for non-registration, but did not render the mortgages and charges invalid, it was 
held that the mere omission of the mortgagee-director to register his incum- 
brance was not sufficient to postpone him.* 8 - 1 In this case, however, the registers 
were only open to inspection by the creditors besides members of the company, 
and none of the unsecured creditors ever cared to inspect them before making 
advances. But, if suppose the creditors had inspected the registers before 
making advances, would the case have been otherwise? The House or Lords 
advisedly refrained from answering this question, W which, however, presents 
no difficulty in solution. If the omission was designed or fraudulent, or acting 
on the faith of the registers the creditors had made advances, there can be no 
doubt but that the order of priority would then be different. Indeed, the earlier 
cases went the length of holding that a mere omission to register was fatal as 
regards priority. Bat these cases obviously went too far and had been dissent- 
ed from in several subsequent cases (®) until they were finally overruled by the 
House of Lords.*' 5 6 * ') . , 


1782. Again, in order to occasion forfeiture of priority it is not enough 
that a person should have been negligent, but the negligence must be a breach 
of duty to the public or to the person affected thereby.* 8 ) Bor while the prior 
mortgagee must not be guilty of fraud, misrepresentation or gross negligence, 
he is not bound to protect the interests of the subsequent mortgagee by giving 
him notice of bis mortgage, where there is no legal obligation upon him to do 
so.* 9 * The mere omission by a person to do something which it is not his duty 
to do. but which if done would have prevented loss to another, is not sufficient 
to render such person liable for such loss, or to deprive him of any right which 
he would otherwise have had against the otherff 19 ) Of course, a mortgagee 
must not conceal his incumbrance if inquiry is made by the person intending 
to make advances on the property, but at the same time he is not bound to 
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disclose his security to all- comers. Under the rales of the Civil Procedure 
Code, the person applying for execution must disclose to the Court his own 
lien, if any, upon the property, and if he brings it to sale in execution of a 
simple money-decree without mentioning his security, the purchaser, if he 
supposed that he was purchasing the full proprietary title, would acquire it 
free of the mortgagee’s lien/ 1 2 3 4 ) And his possession would be unlike the mort- 
gagor’s W possession adverse to him. A person acquiring property benami 
is not necessarily negligent, but if the benamidar transfer the property to a bona 
fide transferee without notice, the beneficiary is estopped and cannot question 
his act, for “where one of two innocent persons must suffer, that party shall suffer 
who by his own acts and conduct has enabled the ether to he imposed upon.” 

In Bombay although possession is not essential to complete a mortgage/ 5 ! still 
a subsequent mortgagee with immediate possession is entitled to precedence 
over a prior mortgagee who obtains possession subsequently to him. .(6) 

1788. Thirdly, negligence must be in the transaction itself and the 
(3) N di*rf proximate cause of the change of position/ 7 ) A mortgagee 

must be the proxi- may ^ ave negligently failed to keep his deeds in proper 
mate cause. custody, and if as a consequence they are stolen, and on 

their security a person innocently makes advances, the prior 
mortgagee cannot forfeit his priority since the commission of a crime is not the 
proximate result of negligence in leaving deeds in a place from which they 
could be stolen, 

. Of course, negligence cannot be the proximate cause of altering a person’s 
position, where he had made no inquiry at all. Nor is it then material that if 
he had inquired, a false answer would have been given/ 8 ) A mortgagee who 
charges another with negligence, must not be himself guilty of contributory 
negligence. Thus, if on being asked for bis deeds, the mortgagor replies that 
the deeds were deposited at his bankers’ for safe custody, but as a matter of 
fact they had been deposited by way of mortgage, it would be negligent of 
the mortgagee before advancing money to inquire of the bankers if they had 
been so deposited.! 9 ) Indeed, a good ground for non-delivery of deeds is not 
necessarily a good ground for non-production. 0°) Law deems all persons 
circumspect and not too confiding, and the old legal adage embodies a great 
truth when it declares that He who trusts most shall suffer most.” 

1784, A party himself negligent cannot impute another with the conse- 
quence of negligence, or as has been said, that the argument 
a gi i n s 1 6 f egU gea ce ne g^8 ence against negligence, like that of estoppel against 

estoppel, sets the matter at large* i 11 * The mortgagee A 
assigned his mortgage to the plaintiff who gave no notice of his assignment to 
tne mortgagor, who paid the mortgage-money to A'& solicitor, who in this 


(1) Sch. 1, Ord. XXI, Buie 66, Act V of 
1908. Bamchandra v. Jatram , I. L, R., 22 
Bom., 686. 

(2) Durga Prasad v. Scmibhu Nath , I. L. 

8 AIL, 86. 

(3) Anundo Mayee v. I)hor,endro Chunder, 

14 101; but see Manlv v. Patterson , 

I.L.R., 7 Oil., 394 (399). 

(4) Story on Agency cited in Gordon v, 

James , GO Oh. D.* 249 (258) ; see s. 41, 
Comm., §. 488, - 

(5) B ilakriskna v. Vyankatrao , (1875) B, 

P. J., 13; Skivram v, Saya t I. L. E., 13 


Bom., 229. 

(6) Naro v. Balaji, (1880) B. P. J., 303 ; 
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Co.. LR 2 Ex , 654. 
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(9) Per Jessel, M.R., in Maxfield v.. Bur- 
ion, L B , 17 Eq , 15 (19). 

(10) Oliver v. Hinton , [1899] 2 Oh., 264. 

(11) Fisher. § 1194 citing Co., Ltd, 3526. 
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transaction bad acted both for the assignor and plaintiff assignee, without 
ascertaining his authority to receive it for A. The solicitor misappropriated 
the money, but prepared a reconveyance which A signed without reading it 
under the impression that it was the deed of assignment of his mortgage to the 
plaintiff. The plaintiff sued on his assignment and Lord Hatherley, L. 0., gave 
him the decree holding that if the plaintiff gave the defendant no notice of his 
assignment, the latter had paid the mortgage money to a solicitor without 
inquiring of bis authority and who had in fact none to receive it, and that if both 
parties were guilty of laches, the defendant was the more so and that therefore 
law must take its normal course, U) In another case the plaintiff sold his land to 
the defendant to whom he delivered possession. He executed a deed of convey- 
ance which together with the title-deeds remained with the common solicitor of 
both parties. The plaintiff had not been fully paid, but the solicitor credited 
him in his bocks with the unpaid purchase-money in anticipation of payment 
by the defendant. The solicitor having absconded, the plaintiff sued the 
defendant for the purchase-money and enforcement of his lien, whereupon each 
party charged the other of laches, tbe plaintiff charged the defendant for 
neligenee for not taking possession of the title-deeds and conveyance, while tbe 
defendant charged the plaintiff for not realizing the payment more promptly, 
but Sir John Bomilly, M. R. held both parties to have confided in their common 
agent and setting off the laches of one against the other decreed the lien. * 2 ) 

1785. The prior mortgagee may be displaced in favour of a subsequent 
i5) Laches in en- mortgagee on account of his laches in enforcing his secu- 
forcing right. rityJ 3 4 * * ) But mere delay in completing the legal title will 

not, in the absence of fraud or neligenee, prejudice the 
right .W So the mortgagee cannot be postponed in favour of a second mortgagee, 
merely because he omitted for a period of four years to enforce his right to enter 
on the property. (5) Mere delay however long in prosecuting one’s legal right, 
can never be a sufficient ground for refusal of a legal remedy any more than for 
displacing one’s priority. * 8 ) Laches means an omission to do something which 
by law a man is obliged to do. Laches as such may bar a remedy in the discre- 
tion of the Court. * 7 ) But to bar a legal remedy, it must amount either to waiver, 
abandonment or acquiescence which must be proved by plain and unambiguous 
evidence.* 8 ) No person can suffer on account of laches unless he was bound 
to act in a particular way but did not, and thereby another stands to lose unless 
his security is postponed. The owner of a lease-hold premises held by him for a 
term of 1,000 years charged them with the payment of certain moneys drawn 
from a bank (A) and deposited the lease as security. He then mortgaged the 
premises by sub-demise, expressly subject to the bank’s charge. The latter (B) 
did not give the bank notice of bis mortgage. The mortgagor subsequently 
without the knowledge of B paid off A obtained the lease from them and deposit- 
ed it with another bank(0) who advanced him money on its security. G had no 
notice of B’s mortgage. C disputed B f s priority on the ground that in not 
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giving 0, notice of his prior mortgage B had been guilty of negligence or want 
of caution. It was proved that the mortgagor had informed B's son of a 
certain payment made by him to A and which it was contended put B upon 
inquiry and which should have led him to infer that the mortgagor might 
after redeeming A create another charge, but the Court held that in relation to 
B was a second mortgagee and that he was under no legal obligation to give 
him notice of his mortgage, W and, it may be added, that even if B were under 
an obligation to give notice to A which he did not, how could it affect his 
priority over 0, which the latter claimed. As regards notice the rule as applied 
to banker and customer is that where a current account is kept by a bank and 
communicated to the customer, in the absence of any specific appropriation by 
either party, the payments are appropriated according to the priority in order 
of the entries on the one side and on the other of the account. Until the 
account is communicated to the customer the bank continues to have the option 
of applying the several payments as it thinks fit, but after communication by 
means of a pass-book or otherwise, the bank cannot resile from the mode of 
appropriation according to the priority as already stated. ( 1 2 ) It is, of course, 
absolutely necessary for the application of this doctrine that there should 
be one unbroken account, and entries made in that account by the 
parson having the right to appropriate the payment to that account.® This 
rule is not the rule of law but rather a presumption of fact, which may 
be rebutted in any case by showing that it was not the intention of the 
parties that it should be so applied. A mortgaged his business premises, first, 
in 1893 to B to secure an overdraft on his current account limited to £2,500, 
and, secondly, in 1895 to G to secure £5,500 and which was expressed to be 
subject to B's mortgage. A made payments from time to time which if applied 
according to the rule in Glayto?i’s case above set out, would have paid off B’s 
mortgage by January 8, 1896. But B had forgotten about the notice, and C 
believed that B's was a continuing security in priority to his own. B never 
allowed A to overdraw beyond the secured amount except temporarily on 
deposit of fresh security. On several occasions G deposited his mortgage with 
B to secure A’s account. In 1896 and 1897 A made several payments 
towards specific items without any alteration being made in the form of the 
account as shown by the pass-books. In June 1899, B realized his security 
for a sum just sufficient to pay the amount due to them and retained the 
proceeds of sale, and in the same year A was made bankrupt. G at that 
time made no claim to priority and induced B to give up a claim under a 
collateral guarantee given to B at the time of his mortgage, on the representa- 
tion that the discharge of the mortgage put an end to the guarantee, and there- 
upon G obtained a release of a counter guarantee which he had given to the 
guarantee. In April 1905 G sued B for the usual accounts as against the mort- 
gagee in possession, and for a declaration that in taking these accounts B was 
not entitled to charge for advances made to A after notice of the mortgage to C, 
which the Court allowed holding that G had gained priority on January 8, 
1896, when B's original advance bad been paid off, and that there was nothing in 
0 s subsequent conduct to deprive him of it, the fact that all concerned acted in 
real ignorance of their rights would not deprive G of his priority, an# that the fact 
B continued to advance money to A having forgotten C’s notice could not 
confer upon him any priority over C’s advances made after notice to B. W 


(1) Grierson v. National Provincial Bank, (8) Per Lord Selborns in Sherry's case 

£1913] 2 Ch., 18. 2.B. &A1. 39. 

(2) Clayton's case , 1 Her. 572. (4) Deeley v. Lloyd's Bank , [1912] A.C. 756. 
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agreed to finance D to pay ofi B on the first mortgage of the farm. E received 
the monev paid off B and obtained from him the title-deeds on F s behalf. A 
did not disclose C’s mortgage either to F or his solicitor, who prepared three 
deeds which were duly executed and registered, one of them was a recoveyance 
by B to A and another being a mortgage to F . C sued F claiming priority on the 
ground that inasmuch as the first mortgage had been satisfied and the property 
reconveyed to A who bavins conveyed it to D who in her turn mortgaged it to 
F after O’s own mortgage F could claim no priority, but the Court held that 
inasmuch as F bad agreed only to advance money on the first security of the 
farm which he would have acquired either by subrogation or proper conveyance 
if A had not suppressed from him the knowledge of G’s mortgage, and that since 
F could still sue for rectification of the mistake into which he had been misled 
by the misconduct of A he did not forfeit his priority which he would otherwise 
possess by reason of his having paid off the first charge of B. ( 1 2 3 ) 

1787. The effect of notice on priority has been already considered at 

{7) Notice length before (§§ 103 — 170). Indeed, it is in this connection 

■ ° * that the doctrine of notice has established its importance in 

the law of property. When adverse titles are in competition, notice may not 
only be a good sword, but also a good shield to contending claimants. 

To the case of an equitable assignment service of notice is the starting point 
for determining priority. Where the subject of the equitable incumbrance 
is an expectancy or possibility, notice is necessary, and priority goes according 
to the date of the receipt of the notice, or as between notices of even date, 
according to the priority of the date of the charge. ( 4 ) 

1788. An assignee who has given notice to one only of several trustees, is 
not entitled to priority over a subsequent assignee who takes his assignment after 
the death of the trustee to whom notice has been given. ( 5 ) In other words, in 
a contest for priority between the assignees of an interest in a trust-fund where 
one only of several trustees has notice of an assignment and dies, a subse- 
quent assignee who gives notice of his assignment to the then existing trustees 
is entitled to priority over the prior assignee. (6) But an assignee who has 
given notice to all the trustees in existence at the time of his assignment is 
entitled to priority over a subsequent assignee who has taken his assignment 
after the death or retirement of all those trustees, and who gives notice of such 
assignment to the new trustees. (7) 


(1) Garrard v, Franfyel, 30 Beav., 445. 

(2) Whiteley v. Delaney . [1914] AC. 132 
(146) ; reversing 0. A. Manks v. Whiteley 
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1789. In a contest; between two purchasers of a mortgaged property, 
priority would be determined according to the date of possession. Thus, where 
the owner mortgaged his land to A in October 1890, and to B in 1893, the 
latter enforced his mortgage in 1895, and in execution of his own decree pur- 
chased the mortgaged property and obtained possession in July 1897. Two years 
later in 1897, A sued, and following a similar course, obtained possession in 
November 1898. A then sued B for possession, and it was held that as bet- 
ween the two purchasers the question of priority must be determined not by 
reference to the date of the mortgages, but according to the dates of the sales 
and recovery of possession. Consequently, as a purchaser A could not oust B , 
he being, however, entitled to maintain another suit to enforce such rights as 
he might have on the strength of his mortgage. (*) 

1790. A person may waive or consent to the postponement of his 

. priority. But when a mortgagee consents to postpone his 

(S) waiver. security at the instance of the mortgagor in order to enable 

him to obtain a further advance from the first mortgagee on the security of 
the mortgaged property, the Court will infer an implied promise by the mort- 
gagor to indemnify the mortgagee against any resulting loss. W If, therefore, 
the mortgagor becomes bankrupt, and the property is afterwards sold by the 
first mortgagee, but the proceeds of sale are insufficient to pay the whole 
amount due to him, though they exceeded the amount of the first mortgage, 
the second mortgagee would be entitled to prove in the bankruptcy proceedings 
for the amount which he would have received out of the proceeds of sale if be 
bad not consented to postpone his charge. (3) 

1791. Debenture. — Debentures in a company issued subject to deben- 
tures already issued ” rank after them, though in fact the first series may 
have been actually issued after creation of the second. But ordinarily the prior- 
ity is determined by the date of issue. W The issue of debentures is now 
regulated by the Statute under which the company is formed or incorporated. W 
Some of these enactments declare debentures to rank pari passu, but which, 
however, would be the case if the debentures contain a provision to that effect. 
But no company can give priority over debentures already issued by it. ( 6 ) 

1792. Agent's Fraud binds Principal.— The prior mortgage is not 
only liable to forfeit his priority by reason of his own misrepresentation and 
fraud, but also on account of the conduct of his agent, such as for example, bis 
solicitor. “ Where one of two innocent persons must suffer, that party shall 
suffer who by his own acts and conduct has enabled the other to be imposed 
upon. ” W In this respect the law is the same as has been before discussed in 
connection with the subject of notice. (§§ 169, 170), 
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(4) James v. Boytkorpe Colliery Go,, (1890) 
W.N.,28. 

(5) E, g. Bailway Companies Act, 1867 (30 


& 31 Viet., o. 127, s. 23), Companies Clauses 
Consolidation Aot, 1845 (8 & 9 Viet., c. 16, 
s. 42), Companies Clauses Act, 1863 (26 & 
27 Viet., o. 11S, S. 24). 

(6) Brunton v, Electrical , dc„ Corpora - 
Hon , [1832] 1 Ch., 434. 

(7) j Per Lindley, LX, quoting Story on 
Agency in Gordon v, James , 30 Ch. £>,* 249 
(258). 



* (1) Nallamuttu v. Baitka Naichan , I. L. 
SB Mad., 37. 

J2) 5th Rep., dated 20th May, 1870, § 12. 
(3) Hophinson v. 9 H. L. 0., 514; 

affirming the decision in Bolt v, Eophimon ; 
25 Be&v., 46 1 ; followed in Boradora <1 County 
Banking Co , v. Batcliffe » 6 App. Gas., 722 ; 
Bradford Bank v, Briggs , 12 App. Gas., 29 ; 
Bwr^ss v. 13 Eq., 450 ; {Mora B&rak v, 
National Bank t 12 App. Cas., 53; Barak of 


Africa v. Salisbury Co., [1892] A. C., 281; 
Re [1895] 1 Ir. E. 201; West v. 

Williams , [1898] 1 Oh., 488; 0. A., [1899], 

I Oh. 132; Bogfo/ v. Lloyds Bank , [1912] 
A.C. 756 reversing [1910] 1 Oh, 648; which 
see discussed under s. 78, 

(4) Bep.. dated 15feh November, 1879, § 34. 
0} Eophimon v. Bolt, 9 HJaQ., 514 (540), 

II E.L B., 829 (840), 

(6) B&pkinson ?♦ Bo&, 9 H.L.C*, 514* 
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17&3. The section has no application and cannot be used to defeat the 
rights of a person who has obtained indefeasible title to the property, as by 
continuous possession or prescription. (*> 


79 . 


If a mortgage made to secure future advances, the 
performance 6f an engagement or the balance 
8 e"re tgag uncertain of a running account, expresses the maximum to 
amount whenraaxi- secured thereby, a subsequent mortgage of 
mum is expressed, game property shall, if made with notice of 

the prior mortgage, he postponed to the prior mortgage in 
respect of all advances or debits not exceeding the maximum, 
though made are allowed with notice of the subsequent ^mortgage. 

Illustration . 

A mortgages Sultanpur to his bankers, B S Co., to secure the balance of his account 
with them to the extent of Bs. 100,000. A then mortgages Sultanpur to C, to secure 
'Rs. 10,000, C having notice of the mortgage to B & Co., and C gives notice to B & Co, of 
the second mortgage, At the date of the second mortgage, the balance due to B d Co., does 
not exceed Rs. 5,000. B d Co., subsequently advance to A sums, making the balance of the 
account against him exceed the sum of Rs. 10,000. B S Co., are entitled to the extent of 
Bs. 10,000, to priority over C. "* 

1794. Analogous Law.-— This section has been enacted in accordance ■ 
with the recommendation of the Law Commissioners * 2 ) who regarded it as 
" more just” than the English doctrine * 3 ) which is opposed to the present section. 
As originally drafted, the section was restricted to mortgages made to secure 
running accounts. The Law Commissioners of 1879, however, enlarged it to 
mortgages to secure further advances, and the performance of engagements.* 4 ) 

As the mortgage must beforehand express “ the maximum to be secured 
thereby” the section is obviously inapplicable to mortgages made to secure a 
general balance of a floating account, without any maximum amount being 
fixed,' and which would be postponed to the second mortgage under the provi- 
sions of the next section. There is no pre-existing authority for this section 
which introduces a novel rule, but which, however, was justified by Lord. Gran- 
worth in his dissentient judgment* 5 ) in a leading precedent^) which has 
established the contrary doctrine in England. “ Mortgages,” he observed, ‘‘are 
but contracts ; and when once the rights of parties under them are defined and 
understood, it is impossible to say that any rule regulating their priority, is 
unjust. If the law is once laid down and understood, that a person advancing 
money on a second mortgage, with notice of a prior mortgage covering^ future 
as well as present debts, will be postponed to the first mortgagee, to the whole 
extent covered or capable of being covered by the prior security, he has nothing 
to complain of* He is aware when he advances his money, of the imperfect 
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nature of his security and acts at his peril. ”0) This may be regarded as an 
expression of opinion vindicating the rule, but it is an opinion which was over- 
ruled by the majority of the Hou^e of Lords and has never been since acted 
upon in England. 

1795. English law enacts a rule under which the first mortgagee can- 
not take the future advances made by him in pursuance of 
tiiSufsh \ !aW ^ thQ C0V6nant ma de in the original mortgage if the further 

18 e ' advances were made by him with notice of the second mort- 

gage, even though the second mortgage may have been made with notice of the 
first mortgage. In other words, English law confers priority upon the prior 
mortgagee not in virtue of his deed, but with reference to whether he had or 
had not notice of the subsequent mortgage at the time he made the further 
advance. 

Under the section, however, if the mortgage contains a covenant entitling 
the mortgagee to tack the subsequent advances up to a maximum stated therein/ 
he is entitled to do so irrespective of any notice which he may receive from the 
subsequent mortgagee of his mortgage. Thus, suppose A, the mortgagor, 
executes a mortgage to B for Rs. 1000, securing the balance of his account with 
B up to that extent. B advances Rs. 500 after which G takes another mortgage 
giving notice to B. Now under the English law, if, after this notice. B pays 
the other Es. 500, his subsequent ptyment will rank after G's mortgage. But 
under the section since A has secured Es. 1,000, B can, in spite of notice by G, 
make the subsequent advance of Es. 500, and which will have priority over 
G's mortgage. The Law Commissioners in their sixth Report justify the 
departure from the English law as “more just,”( 2 ) bat it would appear that, 
in not a few cases, the rule would be more unjust than just to the mortgagor. 
Eor suppose in the above illustration A wants his Rs. 500 as a “subsequent 
advance” from B , which the latter refuses (for under the section, the mortgagee 
is not bound to make the advance) and A turns to 0, who being aware of B’$ 
assured priority to the extent of Es. 1,000, may not care to risk his money upon 
the security of property which may not bs worth much more than B*$ 
incumbrance. But if the English rule had prevailed under similar incumbrances, 
C might have been induced to advance the Es. 500 which B will not lend. The 
doctrine then amounts to a perpetual curb on the mortgagor’s right to incumber 
the equity of redemption ; and as such it is contrary to the general principles 
of equity that a mortgagee should, by thus taking a security for advances which 
may never be made, put a pressure on the mortgagor, by taking away his power 
of raising money from other persons ; the first mortgagee being never bound by 
such a clause to make further advances at the mortgagor’s pleasure. This 
objection to the rule could have been provided against by limiting its operation 
only to cases where the mortgagee can be compelled to make the subsequent 
advances up to the maximum fixed, and then the section would have been more 
in harmony with the English law. W 


(1) Bopkinsonv. Bolt, 9 514 (540), 

Lord Gran worth held that his views were 
justified by the authorities of Gordon v, 
Graham , 2 Eg. Gas. Abr., 508 ; Marsh v. Lee , 
1 Ch. Ca., 162 ; Johnson v. Bourne , 2 Y & C. 
G. G., 268; But the reports of these oases are 
meagre and misreported and were condemn- 
ed by the majority of the Court in Bopkin- 
sm v» Bolt, 9 H.L.C., 514 (532). See per 

G. TP— 147 


Lord St. Leonards in Blunden v. Desert, 2 
Du. & War., 405 (431) ; Shaw v. Neale, , 6 H. 
L.C., 581 (597). Anyhow the cases were 
overruled by the Court in Bopkinson v. Bolt, 
9 H.L.C., 514 (536). 

(2) P. 12. 

(3) Fisher, §. 1157. 

(4) Westv* Williams , [189S] 1 Ch M -488; 
O.A. [1899], ICh,, 132, 
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1706, Principle. — The principle of the section has been already 
enunciated before in fcbe words of Lord Oran worth (§1794:). The principle of 
the English rule is, however, more in harmony with reason, and the reasoning 
upon which it, is established may be given in the words of Lord Campbell, L.C., 
who said: “ Howls the first mortgagee injured by the second mortgage being 
executed, although the first mortgagee having notice of the mortgage, the second 
mortgagee should be preferred to him as to subsequent advances ? The first 
mortgagee is secure as to past advances, and he is not under any obligation to 
make any further advances. He has only to hold his hand when asked for a 
further loan. Knowing the extent of the second mortgage, he may calculate that 
the hereditaments mortgaged are an ample security to the mortgagees; and if 
he doubts this, he closes his account with the mortgagor, and looks out for a 
better security. The benefit of the first mortgage is only lessened by the 
amount of any interest which the mortgagor afterwards conveys to another, 
consistently with the rights of the first mortgagee. Thus far the mortgagor is 
entitled to do what he pleases with his own. The consequence certainly is, that 
after executing such a mortgage as we are considering, the mortgagor, by 
executing another such mortgage, and giving notice of it to the first mortgagee, 
may at any time give a preference to the second mortgagee as to subsequent 
advances, and, as to such advances, reduce the first mortgagee to the rank of 
puisne incumbrancer. But the first mortgagee wilt have no reason to complain* 
knowing that this is his true position, if he chooses voluntarily to make further 
advances to the mortgagor. The second mortgagee cannot be charged with any 
fraud upon the first mortgagee in making the advances, with notice of the first 
mortgage; for, by the hypothesis, each has notice of the security of the other, 
and the first mortgagee is left in fall possession of his option to make or to refuse 
further advances as he may deem it prudent. The hardship upon bankers from 
this view of the subject at once vanishes when we consider that the security of 
the first mortgage is not impaired without notice of a second, and when this 
notice comes, the bankers have only to consider as they do, as often as they 
discount a bill-of-excbange, what is the credit of their customer, and whether 
the proposed transaction is likely to lead to profit or loss.” U) This doctrine is 
not excluded by the custom of a trade. P) 

1797. Meaning of Words. If a mortgagee.... expresses the maximum 
to he secured thereby The fixing a maximum limit secured by the mortgage 
does not necessarily create any obligation on the mortgagee to advance up to 
that limit. It is merely a security for “ future advances ” which may or may 
not be made (§1796). As it is, the section is intended to apply only to cases 
where the maximum is fixed and secured by the mortgage. Hence, where the 
mortgage is given for- an undefined sum, as to secure a general balance of a 
floating account without the maximum amount being fixed, the section will be 
clearly inapplicable. ** If made with notice of a prior mortgage For if the 
subsequent mortgagee has no notice of the prior mortgage he cannot be 
postponed. (3) 

1798. Tacking* of further Advances.— The tacking of future 
■advances by prior mortgagee allowed by this section is made subject to two 
conditions, viz., (i) the mortgage should express the maximum amount of future 
advances thereby secured, and (ii) the subsequent mortgagee should have taken 
with notice of the prior mortgage and thus of the covenant as to the future 

(1) Hopkinson v. Bolt , 9 H, L, 0., 514 L.R., 8 Eq. # 155. 

(534, 6 ; 35). (3) See s, 48 and Comm. 

(2) JDaun v. City of London Brewery Co,, 
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advances. f 1 ! The maximum amount must be expressly secured, otherwise 
the rule will not apply ; and if it is so specified, the security will only extend to 
the extent of the maximum, any sum advanced in excess thereof being entitled 
to no protection.' 2 .' 

1799. The effect of notiee on subsequent advances is noteworthy. For 
while according to the English doctrine the notice of the first mortgage on the 
part oi the second mortgagee is immaterial ; what is material being notice by 
the first mortgagee of the second mortgage; whereas according to the section, 
the latter is immaterial, the only thing material being notice of the second 
mortgage by the first mortgagee. Thus then while in England a purchaser of 
the equity of redemption is not bound to inquire whether any future advances 
nave been made after the mortgagee has notice of the sale, (3) a purchaser in 
India would find such an inquiry indispensab'e for the purpose of determining 
the extent of his own liability. On the 23th September 1900, the owner of 
certain properties mortgaged them to the piaiotiff to secure the due performance 
by them of their engagement to pay rent in respect of a certain lease granted 
by the plaintiff to the mortgagor, who thereafter executed another morbgaoe of 
the same properties on 12th October 1900, in favour of the defendant. As the 
mortgagor defaulted in paying rent, the plaintiff sued the mortgagor and the 
puisne mortgagee on foot of his mortgage which was expressed to be for 
Ks. 1 o.o 39 The puisne mortgagee opposed the plaintiff’s claim for priority on 
the twofold grounds mentioned in the section, vis., ( a ) that the mortgage did not 
express the maximum amount secured ou account of the performance of the 
engagement and (6) he had no notice of the prior mortgage. Tbe Court did not 
go into the first question but decided with the puisue mortgagee on the second 
on the ground that since the plaintiff's mortgage was registered on the 
Ilth October, 1900 only a day previous to that of the defendant, the latter 
could have had no notice of it at any rate when the contract for the loan was 
completed. W They had to decide this question in another case between the 
same parties in which the mortgagor had taken a lease from the plaintiff of a 
number of villages for a term of nine years upon an annual rent of Es. 12,125, 
and to secure the payment of which he had on the 14th June 1900 executed 
a mortgage the terms of which were renewed in another mortgage dated 20th 
Aon! 1908. Meanwhile on the 12bh October, 1900 the mortgagor executed 
another mortgage in favour of the defendant who resisted the plaintiff’s claim 
for priority on the two grounds already set out. But in this ease the Court had 
to go into the first question whether the deed had expressed the maximum 
wbich it held it had on the principle certum est qui certum reddi potest , that 
is to say, though the maximum was not expressly stated, the statement that the 

for pu ? ci5ual payment for nine years of the annual rent of 
its. 12,125 was sufficient compliance with the law.$) It would thus se^m that the 
maximum might be expressed without the amount being exoresdv mentioned. 
Thus in the case last cited the maximum amount secured was Bs, 109,125 
though it was not expressly so stated. 

1800, The covenant as to further advances enures for the benefit of 
not only the mortgagor, but also his assignees. An advance made bom fide even 



(1) Dalip Narain v. Chait Narain , 16 0,L. 
J, , 394 ; Dalip Narain v. Chait Narain . ib . , 
£ 01 , 

(2) See Ulus. 

(3) London & County Bank v. Ratcliff e, 6 
App. Gas., 722, 


{£) Dalp Naratn v. Ohm N train, 16 C. 
EkJ., 89£ (399, 40QL The report; does not set 
out the terms of the mortgage to enable one 
to pronounce on the first question. 

(5) Dalip Narain v, Chait Narain » 16 0* 

XiJ., m (408). 
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Newton v. Charlton , 10 Hare, '846, contra in 
Wiliams v. Owen ; 13 Sim., 597. 

(7) Harendra Lall v. Tarini Charan , I. L, 
R.. 31 Cal., 807. 

(8) 9 H.L.C., 514 ; and see Wes* v. WB- 
Ziams, [18983 1 Ch„ 4S&; O.A., [1899] 10h., 
132. 

(9) Sukhnandan vi Sadaram, 13 C. P, L. 


(1) Young v, Young, L.R., 3 Eq,,. 801. 

(2) Bankrupt oy Act, 1888 (46 & 47 *Vict., 
C. 52), s. 49. 

(3) Bhagwandas v< Shamdasj . I.L.R., 23 
All., 429. 

(4) Qovindrav v, Eavji, I.L.R., 12 Bom., 
33 (36), 

(5) Mari v. J Balambhat, I»Ii.R. f r 9 Bom. 233, 

(6) Forbes v. Jackson, 19 Cfe &>,* 616 ; 
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to a person wrongfully in 'possession of the equity of redemption , would be 
allowed to be tacked if the mortgagee had no notice of the bad title. I > And so 
advances made even after an act of bankruptcy would be protected if they were 
made in good faith and without notice.* 1 2 3 4 5 ) But a further advance made to the 
mortgagor after be has parted wish the equity of redemption cannot be tacked, | 
unless the assignee has been guilty of laches or standing by, as where^ he 
allowed the mortgagee to make further advances under the supposition that he 
was still the owner of the equity of redemption. For instance, if the property 
was standing in the mortgagor’s name in the collector’s books, and the assignee 
allowed it to so remain after the assignment, it would be sufficient to render 
him liable. (4) 

1801. A covenant may fall short of creating a further charge, but it 
may be still sufficient to prevent the original mortgagor from redeeming without 
paying further advances. Further advances cannot be tacked against a 
surety in prejudice of his right on payment of the debt to have a transfer 
of all the securities.* 6 ) The mortgagee can sue on a mortgage-bond executed 
to secure future advances even though tbe sums realized Qy him exceed the sum 
secured. Thus if tbe advance se'cured is Es. 10,000, there is nothing against 
the mortgagee’s making future advances nob exceeding that sum, and in that case 
the re- payments would necessarily exceed that amount. *7) 

1803. No provision is made in this Act or the Contract Act with regard 
Subsequent to the mortgage of movable property. In England, however, 
advances on the the Bills of Sale Acts provide for such mortgages, ana it is 
mortgage of move- apprehended that Indian cases will, therefore, be judged in 
ables. the light of English cases on the subject, and if subsequent 

advances are made on the mortgage, the rule in Hopkmson v. Bolt, * 6 * and not 
the section which applies only to moveable property, would appear to be applic- 
able. The hypothecation of future crops is a valid contract to assign the crops 
when they shall come into existence, but such contract is not enforceable against 
a transferee without notice of the lien. * 9 ) 

80 . No mortgagee paying off a prior mortgage, whether 
Tacking abolish- with or without notice of an intermediate mort- 
em gage, shall thereby acquire any priority in respect 

of his original security. And, except in the cases provided for by 
section seventy-nine, no mortgagee making a subsequent advance 
to the mortgagor, whether with or without notice of an inter- 
mediate mortgage, shall thereby acquire any priority in respect 
of his security for such subsequent advance. 

1803. Analogous Law. — In England the doctrine of tacking was 
abolished, by the Vendor and Purchaser Act, 1874, section 7, bub it has now been 
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again restored by the repeal of that enactment by the Land Transfer Act of 1875, ( 
except with regard to lands in Yorkshire, where it has been abolished by the 
Yorkshita Registries Act, 1884/ 1 2 ) It does appear that the doctrine was much, 
if at all, in favour with the Courts of this country even before the Act. In the 
mofussil the doctrine was certainly never applied/ 3 4 5 ) Thus in one case Jackson, J., 
said; “The special appellant asks us to apply the principle of the English law 
of mortgage which enables a mortgagee to tack on to the amount of his mortgage, 
any further liability of the mortgagor to him, a principle which he does not show 
us, has been ever recognized or adopted in the decision of the Court of this 
country/’ W In this view the marginal note to the section is incorrect, for if 
tacking never obtained in India, it cannot be said to have been abolished by the 
section. The correct marginal note would appear to be “ Tacking disallowed/’ 
The provision was introduced by the Law Commissioners/ 6 ) For the difference 
between consolidation and tacking , see the commentary on section 61. and with 
which this section may be generally compared. 

1804. In certain cases decided before the Act, the practice of tacking bonds 
of subsequent date to the original mortgage rendering it thereby liable for the 
discharge of the aggregate amount was recognized by the Courts/ 6 ) In such 
cases the debtor engaged to pay off the subsequent advances before liquidating 
the mortgage-loan, and the property was then held to remain saddled with that 
liability, and the mortgage could not be separately redeemed. Such indeed is 
the trend of modern cases (§ 1809), but with this notable difference that while 
in the earlier cases such covenants were regarded as empowering the mortgagee 
to tack the two debts and which would necessarily affect mesne incumbrancers, 
the view now taken is that such a covenant though enforceable only creates a 
personal equity which cannot affect other incumbrancers. Such a covenant 
does not then confer the right of tacking in the sense in which that term is 
used in the legal vocabulary. It is only enforceable against the mortgagor and 
his representative in title/ 7 ) 

1805. Principle.— The doctrine of tacking is altogether contrary to any 
principle of equity, the essence of which is equality, and it is in fact only founded 
upon the preference which in England is shown to legal titles. The principled) 
of it is, that where there is a legal title and equity in one man, he shall not be 
hurt by reason of a mere prior equity in another ; and its effect is merely to 
change the order of priority, and not to alter the mode of discharging the securities 
by combining the debts, and paying the interest on both in the first instance, 
instead of the interest and principal of each in succession. The effect of the 
English doctrine is as against the mortgagor, to, prevent him from redeeming 


§ 12 , 

(6) Khyratee Bam v. ML Ghenoo, [1853] 
B D. A., N.-W.P., 726; Hanuman Prasad 
v Sheonarayan , (i860) S, D. A., N.-W.P., 
122. The case of Vithal v. Baud Muham- 
mad, 6 B.H.G.R. (A.C.), 90, was a case of 
consolidation sipce abolished. 

(7) Allu Khan v,. Roshan Khan. I L. R., 

4. All.. 85, .. 

(8) See Marsh Y. Lee, 1 Ch., 162 ; Morret. 
v. Paske, 2 Aik., 52; Worthy v. Birhhead , 
2 Ves., 571 ; BelcJmr v. Renford , 5 Bro., 
P. 0,, 292; Rooper v. Ramson, 2 Kay & 
J., 88. . 

(9} Latmche v'.! Btwsany. 1 Sch. & Lef„ 
163;- Montgomery v. Donohue, Sir., Oh., 495* 


(1) 58 & 59 Viet,, c. 87, s, 129. 

(2) 47 & 48 Viet., c. 54, ss. 14 & 16. 

(3) Udaya Ghandra v. Bhajahari, 2 B. L. 
R. (App.). 45; 11 WR., 310; Gour Narain 
v. Braja Nath, 5 B. h. R. (A. 0.), 468; 14 

W. R., 491 ; Goluhnathv . Lalla Prem Ball , 

X. L.R., 3 Gal., 807; RamaY , Martand , (1880) 
B.P.J.,201; Narayan v. Pandurang t X. L. 
R. f 7 Bom., 526 ; Hari Mahadaji v. Balam - 
bhat, I.L.R., 9 Bom., 233; Narsingrao v. 
Narayanrao, (1890) B, P. X., 211; Sirbadh. 
Rai v. Raghunaih t I,L.R., 7 AIL, 568 (578). 

(4) Udaya Ghandra v. Bhajahari, 2 B. L. 
R. (App,), 45 ; Sirbadh Rai v. Raghunaih , 
XL.R. 7 AIL. 568 (573L 

(5) Sixth Rep,, dated 28th May 1870, 
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until all the debts are paid, as against the mortgagee to squeeze out those not 
possessing legal estates. Thus, suppose A mortgages his property to B , G and 
D in succession. Now, ordinarily J5, G and D will rank successively, and A can 
redeem any one mortgage independently of the others. But if D acquires B ’ s 
mortgage, even with the notice of G's incumbrance ( l K be can in England tack 
on or join thereto his original mortgage and thus not only for the purpose 
of B's but his own mortgage acquire priority against 0, and, on the other 
hand, compel the mortgagor to redeem his amalgamated mortgage, or not 
at all. This undeserved priority of D's was characterized by Hale, C. J„ v 2 * 4 5 * * ) as 
a “ plank’* gained by the third mortgagee, called a tabula in naufragio. w 
The last section gives another instance of the doctrine which has, except for 
that section, W now authoritatively been abolished. 


1806. Meaning of Words. — "Paying off a prior mortgage:'* Le. t 
redeeming it in exeicise of his right under section 75. Except in the case 
provided for by section 79 which is an exception to the section. 

180*7. Tacking when still allowed. — Although tacking, as such is 
now formally abolL-hed, still it is open to the mortgagor at any time to covenant 
not to redeem the prior mortgage in favour of the same mortgagee, until pay- 
ment of the bond-debts, in which case the Courts have held that although the 
subsequent bonds cannot create a further charge on the property, still the 
mortgagor could not be allowed to redeem without paying their amounts. 

If the subsequent bonds provide for an express charge, it is held that “the 
provisions are satisfied by construing them as intended to make the equity 
of redemption conditional on the payment of both the debts/’ Bub in the 
absence of any express covenant, no presumption arises in favour of tacking. 
Where the owner of certain property mortgaged it twice over to the same 
person in 1861 and 1874, the earlier mortgage being unregistered, behaving 
in the interval in 1873 created another mortgage in favour of another person 
B , who sued and obtained a decree for possession, but being resisted in 
execution by A, sued him for ejectment and possession of the property until 
he was paid off the amount due on his mortgage, and thereupon A claimed 
priority over B by tacking on his two mortgages. But the Court disallowed 
the contention by holding that the obligation arising out of the successive 
mortgages should be discharged in the order of their debt, and that consequently 
A could claim to hold the property only till his first mortgage should be 
paid off. But such a covenant cannot ordinarily be enforced against 
the mortgagor’s assignee, or purchaser for value. But in special circumstances 
in which the creditor has some equity against the subsequent purchaser, 
tacking would be permitted, so as to avoid multifariousness. ( 8 ) Hence 
it has been held that the mortgagee may tack his unsecured debt in an 
administration-suit against the volunteers and the mortgagor’s heirs after his 


(1) Jennings v. Jordon , 6 App, Cas., 698; 
Songster v. Cochrane., 22 Oh. D., 298, 

(2) Sfre Brace v. Duchess of Marlborough, 
2.F Wms., 491 ; also Marsh v. Lee, 1 Oh. 
Cas., 162; Blackwood v. London Chartered 
Bank, L.C., 5 P.C., 92 llllh 

<3} l.e. % “a plank in a wreck.” 

(4) XJnni v. Nagammal, I. jD, R., 18 Mad., 
368. 

(5) Bari Mahadoji v. Balambhat, I.L.R., 

9 Bom., 233 ; Yashwant v. Vithoba, I.L.R., 

12 Bom., 231* Taj jo Bibi v. 


Prasad t I.L.R., 16 AIL, 295; see also s. 61 & 
comm. 

(6) Yashwant v. Vithoba, IIj.B., 12 Bom., 
231 ; followed in Unni v. Naaammal, I.L.R., 
18 Mad , 368 (371). 

(7 } Narayan v. Pandurang , I L.B., 7 Bom. 
526. 

(8) Unni v. Nagammal, 18 Mad.,. 

368 (373>; Baghov. Balwant , I.L.R.. 7 Bom., 
101; but see Allu Khan v. Boshan Khan , I- 
L.R., 4 AIL, 85, 


a. 80.] 


ORIGIN OP TACKING. 


1175 


death. Pot similar reasons in a ease where the defendants bad executed a 
mortgage in favour of the plaintiff, and banded him the title-deeds of the 
mortgaged property, and where he subsequently advanced a further sum to the 
defendants who agreed that the plaintiff should retain the title-deeds already held 
by him^ as a security for the ..repayment of the further advances, there being no 
fresh deposit of the deeds, it was held that the plaintiff was entitled to he 
declared an equitable mortgagee in respect of such further advanced) But in 
this case tackmg could hardly have been permitted if it had prejudiced a mesne 
incumbrancer or other mortgagee. <3) A mortgager who has sold the equity of 
redemption in property mortgaged by him cannot afterwards charge such 
property with a further debt, so as to render the purchaser of the equity of 
redemption liable to pay such debt before he can redeem. In other woids, the 
mortgagor cannot derogate from the title which his vendee had acquired by his 
purchase. He could not by creating subsequently to that purchase, any further 
charge or mortgage, impose any additional burden on him.! 1 2 * 4 * Where” priority 
would defeat the prvision of this section, it cannot be obtained under 
section 73 (c) of the Civil Procedure Code.tf) Of course, there can be no tacking, 
when all the mortgagors do not join in creating the further charge. If, for 
example, property is mortgaged by several co-owners jointly, and a further 
mortgage is made in favour of the mortgagee by one of the mortgagors, the 
other mortgagors do not become thereby liable to pay the whole or any portion 
of the further charge when suing for redemption of the original mortgage.^ 

1808. In addition to the cases provided in section 79, the mortgagee can 

Tacking under tack to his debt the expense incurred by him and 

ss. 72, 79. specified in section 72, since it is not a subsequent advance 

made to the mortgagor within the contemplation of the 
section. All these are instances of tacking permitted as between the mortgagor 
and mortgagee only, and therefore not within the mischief the section was 
intended to cure. 

This section does not exclude the application of the principle laid down by 
the Privy Council, (V and which will have to be discussed under section 10L 

1809. English Doctrine of Tacking. —The doctrine of tacking is the 
outcome of the preference shown by the Courts of Equity to legal over equitable 
estates, w In the words of Lord Hardwicke “ it could not happen in any other 
country but this, because the jurisdiction of law and equity is administered in 
different Courts, and creates . different kinds of rights in estates ; and therefore, 
as Courts of Equity break in upon the common law, where necessity and 
conscience require it, still they allow superior force and strength to a legal title 
to estates; and, therefore, where there is a legal title and equity on one side, 
the Gourt of Chancery never thought fit that by reason of a prior equity against 


(1) Eagho v. Balwant , I.L.R , 7 Bom., 101 
(108) ; following Rolfe v. Chester , 20 Beav., 
610 . 

(2) Girendra v. Ktimnd Kvmari, I.L.R., 26 
Cal., 611; following Ex parte Kensington , 
2 V & B., 79 ; In re Beethan , 18 Q.R.D., 380. 

(3 } Sirbadh Rai v. Eaghunath. I.L.R., 7 
All , 568 (573). 

(4) Bhagwan Das v- Sham Das, I.L.R., 23 
All., 429 (430) ; distinguishing 4 ZZw Khan v. 
Roshan iPjm, I.L.R. , 4 All,, 85; in which, 
the liabilities incurred were all anterior to 


the vendee’s purchase. 

15) 8. 295 (c) of C.P.Om 1882 (Act XIV 
of 1882, Mitthulal v KUhanlal , I.L.R,., 12 
All., 546. 

(6) Sam Das v. Attar Bibi , (1906) P.R., 
No, 91. 

{71 Gokaldas v. Puranmal , I.L.R., 10 Gal., 
1035, P.C ; Dinobundhu V. Jogma%a> I.L.R., 
29 Cal,. 154. p.o, ; Girdhar v. Ram Autar . 
8 C.W N., 590. 

(8) Worthy v. Birkhead t 2 Yes., 574, 



(9) Jones v. Powler, 3 My. & K., 581; 
Carter v. Carter , 3K & J., 617 ; Sharpies v. 
Adams , 32 Beav., 213 ; Tfcung v. Young , L. 
R., 3 Eq., SOI ; Pilcher v. Rawlms, L.R., 7 
Ch., 259; Maxfieldv . Burtcn, L.R», 17 Eq., 
15. 

(10) Maundrell v . Maundrell , lOVes., 271 ; 
Ex parte Knott , 11 Ves., 618; Bowen v. 
Evans , 1 J. & L , 264. 

(11) v. Dickson , Arab., 678; Cater 
v. Cooley , Cox, 182. 

(12) Ex parte Knott , ll Yes., 619. 

(13) Cahsher v. Forbes, L.E., 7 Ch., 109. 

(14) Rooper v. Harrison , 2K.&J,, 86. 
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a man who has a legal title, that man should be hurt, and this by reason of the 
force which the Court necessarily and rightly allows to the common law and to 
legal titles ; but if this had happened in any other country, it could never have 
been made a question : for if the law and equity are administered by the same 
jurisdiction the rule qui prior est tempore , potior estjure , must hold.” i 1 2 3 4 ) Tack- 
ing is then another exception to the rule embodied in section 48, and its 
application to this country where law and equity are not divorced, would have 
been obviously out of place. Indeed, the survival of the doctrine after the fusion 
of the two branches of law in England since the passing of the Judicature 
Act, (2) i s an anomalous relic of a bygone age which would have been, but for 
the sturdy conservatism of English lawyers, long since swept away. Tacking 
only affects priority. It does not affect the mortgagor. The principle is confined 
to this that where all the mortgagees have equally bona fide advanced their 
money, it is considered inequitable to take the legal estate from him who has it, 
except on payment of all that is due to him. Hence, where the security is 
deficient, those who have not the legal estate are liable to be squeezed out. The 
doctrine was thus enunciated by Sir Joseph Jekyll who said : “ If a third mort- 

gagee buys in the first mortgage, though it be pendente lite , pending a bill brought 
by the second mortgagee to redeem the first, yet the third mortgagee having 
obtained the first mortgage, and got the law on his side and equal equity, he shall 
thereby squeeze out the second mortgagee ; and this the Lord Chief Justice Hale 
called a ‘ plank’ gained by the third mortgagee, or tabula in nanfragio , which 
construction is in favour of a purchaser, every mortgagee being such pro tanto.” ^ 
But the doctrine of tabula in naufragio cannot be used to get in a legal estate 
from a bare trustee after receipt of notice of a prior equitable claim. (4 ) A 
mortgagor is not a trustee for the mortgagee ( 5 6 ) but he cannot, by taking an 
assignment of a mortgage, tack against an incumbrance created by himself. ^ 
In order to enable a person to tack, it is essential that the legal estate and the 
equitable incumbrance be held by the same person and in the same right. I 7 8 * ) 
It is sufficient if the rights are substantialiy the same, as where a man held the 
one absolutely and the other as trustee, but with the beneficial interest vested 
in himself. (8) It is immaterial that the legal estate is traced through a deed 
which discloses conflicting equities. Actual possession of the legal estate 
is not always necessary, if the right to call for it is clear. ( 10 ) The operation 
■of the doctrine is not restrained in a register county by the mere registration 
of the mesne incumbrance apart from notice, f 11 ) 

Tacking is no longer possible after a decree settling priorities, ( l2 ) after the 
fund has become distributable. U3) The right only lasts while the legal estate 
is retained. ( 14 ) 


(1) Worthy v. Birkhead , 2 Ves., 574. 

(2) 36 & 37 Viet., e. 66. s. 24, sub-s. 6. 

(3) Brace v- The Duchess of Marlborough, 2 
P. Wms., 491 ; cf.per Lord Sel borne, L C., in 
Blackwood v. London Chartered Bank of Aus- 
tralia, L.R. i 5 P.C. 92 (113). 

(4) Harphan v. Shacklock , 19 Oh. 207 ; 
Mumford v. Stohwasser, L. R., 18 Eq., 556; 
c/, Taylor v, Russell, [1892] A.C., 244. 

| (5) Taylor v, Russell , [1892] A.C., 244. 

(6) Ledbrook y. Passman, 57 L.J. Ch., 855. 

* (7) Morrett v. Paske, % Atk., 53; Barnett 
v. Wesson, 3J2 Ves,, 130. 

(8) Spencer v. Pearson , 24 Beav., 266 ; 

Price v. Eastnedge , Amb., 685. 
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Marshalling and Contribution . 

8 1 » If the owner of two properties mortgages them both to 
Marshalling one person and then mortgages one of the pro- 
securities. perties to another person . who has no notice of 

the former mortgage, the second mortgagee is, in the absence of a 
contract to the contrary, entitled to have the debt of the first 
mortgagee satisfied out of the property not mortgaged to the 
second mortgagee so far as such property will extend, but not so 
as to prejudice the rights of the first mortgagee or of any other 
person having acquired for valuable consideration an interest in 
either property, 

, Law. This section must be read and compared with 

section 56, ante . The principle of marshalling enunciated in the section is the 
same asm England. In India the principle was in some form universally 
appiiea even befoie the Act;® but the section, as now enacted, has introduced 
a change in the law of marshalling which now only secures this right to the 
second mortgagee when he has obtained his security without notice of the prior 
chaige. Formally it was held that a second mortgagee of part of a property 
included in a previous mortgage could claim the .benefit of marshalling even 
though he had notice of the earlier incumbrance. (2) In the first of these 
cases Telang and Jardine, JJ., differed as to the materiality of notice; the case 
was referred to Bayiey, Acting Chief Justice, who, agreeing with Telang, J., held 
on a leview of the English law that the doctrine regards it immaterial whether 
the second mortgagee had notice of the first mortgage, and he accordingly adopt- 
ed the same rule as one in consonance with equity and good conscience. On the 
other hand, it was doubted in Calcutta whether the doctrine which interfered 
with the legal rights of parties could be introduced into India.® But the 
English doctrine was nevertheless followed in several cases. W 

1811. The English doctrine of marshalling has been correctly stated in 
English Law. f° re ^°* D g cases. In short, it is the doctrine enacted in 

the section with the notable difference that the English law 
now regards notice as immaterial. ® But in a case Lord Hardwick, L. C., laid 
down the rule in which he regarded notice as essential. 44 Suppose” he said, 
a person who has two real estates, mortgages both of them to one person, and 
afterwards only one estate to a second mortgagee, who had no notice of the 
first, the Courts, in order to relieve the second mortgagee, have directed the 
first to take his satisfaction out of that estate only which is not in mortgage to 
the second mortgagee, if that is sufficient to satisfy the first mortgage in 
order to make room for the second mortgagee, even though the estates descended 
to two different persons. M (6). 


(1) Bishonath v. Kishto Mohun, 7 W.R., 
483 ; Qossyen v. Luchmee , 4 C.LR., 294; 
Chunilal v. Fulchand , I.L.R,, 18 R>m. 160., 

(2) Chunilal v. Fulchand , IL.E., 18 
Bom., 160 (171); Lakhmidas v. Jamnadas, 
I.L.R., 22 Bom., 304 (314), F.B, ; Dina v. 
Nathu, I.L.R. , 26 Bom , 538 (542). 

(3) Khetoosee v. Banee Madhub , 12 W.R., 
114. 


(4) Mt . Nowa Koomar v. Sheikh Abdool t 
(1864) W*R., 374; Toolsee Ram v. Munno 
Lall t 1 W. R., 353 ; Bishonath v. Kisto 
Mohun . 7 W.R , 483; Khetoosee v. Banee 
Madhub , 12 W.R., 114, 

(5) Baldiuin v. Belchar . 3 Dr. & War,, 176 ; 
Flint v, Howard, [1893] 2 Ch., 57 (73). 

(6) Lanoy v, Duke of Athol , 2 Afck.. 444 
(446). 
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1812. The rule as fco marshalling bears close affinity, to the doctrine 
of apportionment and contribution. It is probably the 
Origin of the logical corollary of the doctrine of subrogation or substitution 
mle ' which obtains in the Roman jurisprudence and which 

allowed the surety to be subrogated to all the rights and actions of the creditor 
against the debtor. ( l 2 * * ) If, therefore, two creditors held successive mortgages on 
the same property, the surety would on paying off the prior mortgagee be 
entitled to cession of the property, and to a subrogation to all the rights and 
actions of the prior mortgagee. It is thus clear that the second mortgagee 
would find it to his advantage to pay off the first mortgage, upon which he was 
allowed to tack bis own security on to the prior mortgage. It comes to the 
same thing if, instead of allowing this, the prior mortgagee, having the option of 
two funds, is in the first place compelled to apply to the fund which cannot be 
reached by the subsequent mortgagee. 

A full statement of the doctrine would then comprise not only the right of 
the subsequent mortgagee to compel the prior mortgagee to exonerate the fund 
which is his only security* but also his right to stand in the place of the prior 
mortgagee, should he have already obtained satisfaction out of the fund to 
which alone he could resort. 

1818. Principle. — The deetrine of marshalling is founded upon the 
equitable regard to the derivative interests from the same mortgagor. Thus if 
two properties, A and B, are mortgaged to 0, and one of them, A , subsequently 
mortgaged to 1) without notice of the prior mortgage, it is but equitable that 0, 
who has two securities, should first try to realize his debt from B. thus relieving 
A to bear the burthen of the double incumbrances of G and D. No question 
of marshalling can, of course, apply if D takes his mortgage with notice of the 
prior incumbrance, for then he is presumed to look after his interests, and 
equity cannot assist him after he has had a chance to judge of the bargain. 
Again, if the security B prove insufficient to pay off 0, the latter can then fall 
back upon the other security, although by so doing he may totally destroy the 
security of the subsequent incumbrancer. But this he can do, only when the 
security charged with one debt has been exhausted. Were it not for this section, 
in the above illustration, G could have at his will defeated D by proceeding at first 
against the property A , for, as has been seen before, 14) a mortgage is indivisible 
and every portion of the property is liable for the entire and every part of the 
debt.* 5 ) “ But it is the ordinary case to say a person having two funds shall not 
by his election disappoint the party having only one fund ; and equity, to satisfy 
both, will throw him, who has two funds, upon that which can be affected by 
him only ; to the intent that the only fund, to which the other has access, may 
remain clear to him. ?, ( 6 ) 

The general principle of marshalling then, is, that where one claimant has 
two funds to resort to and another has only one, the Court will either compel 


(1) 1 Domat Civ. Law, Bk. Ill, tit. I, 6, D., 460 (466, 467). 

Pothier’s Obligation, 275, 280,281. (3; Clifton v . Burt , 1 P, Wms., 679, per 

(2) Pofchier’a Obligation, 520, 522, Cod. Lord St. Leonards in Averall v. Wade % Lh & 

Bk. 8* tit., 19 ; Domat Bk, 3, tit. 1. s. 3. G., 255 (268). 

This rule, however, does not rest upon the (4) See s. 60, last para. 

doctrines of tacking or consolidation but (5) Timmappa v. Lak'hmamma, I.L.R., 5 

upon the principle that nothing which the Mad., 385; see s. 60, last para. 

mortgagor could subsequently do by dealing (6) Per Eldon, L.O., Aldrich v. Cooper , 8 

with the equity of redemption, could inter- Ves., 382 1395), 7 RR , 96; to the same 

fere with or prejudice his mortgage : Mutual effect in Re Alhxll , 16 Ch. D,, 211 ; Webb v. 

Life Assurance Society, v, Langley, 32 Ch. Smith, 30 Ch. I)., 292. 
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the person having the double security, to resort to that fund not liahle to the 
demand of the other, or, if satisfaction has been already obtained by him who 
has the double security, out of the fund to which alone the other can resort, 
the Court will allow the latter claimant to stand in the place of the former 
pro tanto. 0) 

1814. Meaning of Words.— M TFAo has no notice, etc.:** This is the 

essential part of the principle, A subsequent mortgagee with notice cannot 
have the right* In England, according to Kay, L, J., the Question of notice is 
probably immaterial. (2; And in cases decided independently of the Act the 
same view was taken by the Bombay High Court. (3) “ Debt ” here is used as 

synonymous with mortgage-money/* So far as such property will extend :** 
This is in accordance with the English law, with which the doctrine in other 
respects also coincides. M ‘ But not so as to prejudice dc:” i.e., the Court 
will not marshal if by so doing, the prior incumbrancer will be prejudiced as 
regards bis mortgage, as for example, where the mortgage allows of foreclosure. 

1815. Marshalling of Securities. — The doctrine of marshalling is 
founded upon the general rule of equity than a person having two funds to which 
he may resort shall not disappoint another person who can resort to only one 
of the funds. w As such, the rule is applicable not only to claims arising 
under successive incumbrances, but also in the appropriation of particular funds 
during the life or after the death of a debtor, as in the administration of assets 
of a deceased person. But the rule is subject to certain limitations which are 
common to the section and the English law. 

1816. In the first place marshalling does not interfere with the rights of 
fi) Must not im« ^he ^ rsfc mortgagee who cannot be restrained from satisfying 

pair first mortgage. kis debt out of any portion of the property mortgaged to 
him that is readily available. W But this does not mean 
that the first mort§ a gcc has aright to exhaust a security which is the sole fund 
for payment of the second mortgagee. (7) Hence the Court will marshal the 
proceeds arising from several mortgaged estates, so as to prevent the first and 
second mortgagees of different estates from exhausting the proceeds of one estate 
upon which alone a third mortgagee had taken a security.! 8 ) So a second 
mortgagee is entitled to the balance of the money received by the first 
mortgagee in respect of all the securities realized by him after satisfying his 
mortgage- debt, and in respect of which he will be deemed to be a trustee for the 
second mofgagee.! 9 ) If the prior mortgagee of several properties, some of 
which are subject to second mortgage, realizes property wbieh is subject to a 
second mortgage, and so satisfies his debt, the subsequent mortgagee will be 


(1) Cox’s note to Averall v. Wade, LI. & (5) Aldrich v. Cooper, 8 Vas., 882 ; Dolphin 

G,, 264 (268). v. Aylward, L.R., 4 H.L., 486 ; Webb v. 

(2) Mint v. Howard . [1893] 2 Ch., 67 (73). Smith, BO Ch. 0., 192 ; ML Nowa Eooivar v. 

(3) Ohunnilal v. Fu l 2 3 chand , I L.R., 18 Sheikh Abdool , 0864} W.B., 374 1 Toalsee 

Bom., 166; Lakhmidasv, Jamo?iadas f l.L.'B,, Bam v. Munno Loll , 1 W.R., 353 ; Bkho 
22 Bom., 304 ; Dina v. Noihu , 26 Nath v.Ei&to Mohun, 7W.R., 483 ; Khetoosee 

Bom., 538; Nmabhat v. Lakshman , (1877) v. Banee Madhub , 12 W.B., 114. 

83, This case is more fnliy examined (6) Wallis v. Woodyear . 2 Jur. (ISf,S,), 179. 

by Bayley, in Chunnilal v. Fulchand (7) Lawrence v. Galsworthy, 3 Jur. (N.S.) 

I.L.R., 38 Bom.. 160 (172, 174). 24. 


(4) Lanoy v. Duke of Athol,, 2 Afck„ 444; (8) Gibson v. Seagrim, 20 Beav.,6i4. 

Tidd v. Lister , 10 Hare, 157; Re Jones, [1893] (9) South v, Bloxam, 34 L.J. Ch., 369. 

2 Ch., 470. 
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entitled to stand in his place as regards feha property to which he could have but 
had not resorted, and thus satisfy his own claim. (D 

Where the executor of a testator is a mortgagee of the real estate, and 
also a legatee under his will, ha is not bound to satisfy the mortgage-debt out 
of the first sufficient sum of personal assets that comes to his hands, the 
reason being that if he were compelled to do so. and thus to exhaust the 
personal estate, he would be entitled to come against the real estate to the 
extent to which the legacy remained unsatisfied. (‘ 2 ) 

1817. Again, marshalling was never intended to defeat the rights of the 
successive incumbrancers, or for that matter of any person 
other Subsequent having acquired an interest in any one of the properties for 
mortgagees. valuable consideration. As Kay, L.J., observed : “ The 

right of a subsequent mortgagee of one of the estates to 
marshal, that is, to throw the prior charge on both estates upon that which is 
not mortgaged to him, is an equity which is not enforced against third parties, 
that is, against any one except the mortgagor and his legal representatives, 
claiming as volunteers under him. It is nob enforced against a mortgagee or 
purchaser of the other estate. ’* Thus, if the owner of two properties, 
A and B , makes three mortgages of them, the first and third of A and B , 
the second alone of A, then, if A and B are realized, the first mortgage is borne 
rateablv ; and if it is wholly exhausted, the second mortgagee has no claim 
against the third. So if two estates are mortgaged bo A, and one is afterwards 
mortgaged to B, the remaining estate being then mortgaged to 0 . Here B has 
no equity to throw the whole of A's mortgage on G’s estate, and so destroy C’s 
security. And for the same reason G cannot marshal. In such a case, A must 
satisfy himself out of the two estates rateablv according to the respective values 
of the two estates, and leave the surplus proceeds of each estate to be applied 
in payment of the respective incumbrances thereon. (5) But if in the above case 
G takes by his contract only the surplus remaining after paying off the earlier 
mortgages,^) or if he takes his security pendente litet or if it is otherwise 
rendered invalid, l?) then marshalling will take place as between the other in- 
cumbrancers without regard to his interests. It is competent to the mortgagor, 
upon making the third mortgage, to frame it in such a way as to give to the 
third mortgagee only what the mortgagor was entitled to, i.e., the surplus of 
properties A and B after payment of the first two mortgages, in which ease, the 
third mortgagee would take nothing until the prior mortgages are satisfied.^) 

Except then in cases where the third mortgage is made subject to the prior 
mortgages, it follows that the Court; will not marshal in favour of a second mort- 
gagee as against a subsequent mortgagee. Hence, if there be three mortgages, 
** r! mor ^ a ^ 00 ^ A and B t secondly , a mortgage of A , and thirdly , a mortgage 
of B alone or of A and B , the right of marshalling will not be exercised in favour 
of the second to the prejudice of the third mortgagee, but the first mortgage will 
be apportioned rateablv between the two estates A and B. W. But in England 


(1) Trimmer v. Bayne , 9 Ves., 209 (211) : 32 
E.L B., 582 ; Webb v. Smith , 30 Oh. D., 192 
( 202 ). 

(2 ) Binnsv* Ntcholls, L.R., 2 Eq.. 256 
(261). 

(3) Flint v. Howard , [1893] 2 Oh., 54 (73). 

(4) Barnes v. Racaster, 1 Y. & C. Ch., 401. 

(5) JPer Lord Romilly in Gibson v. Seagrim , 


20 Beav., 614 (619) ; Flint v. Howard , [1893] 
aCh., 54 (73). 

(6) In re Mower*s Trusts, L.R., lSEq.,110. 

(7) Going v, Farrell^ Beat., 472. 

(8) In re Mower's Trusts , L.R., 8 Eq., 110 
(114). 

(9) Flint v, Howard , [1893] 2Ch., 54. 
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where tacking is admissible, the result; in such a ease would be that the second 
or fche third mortgagee lending his money without notice may squeeze out the 
puisne mortgagee of the other property, by subsequently purchasing the first 
mortgage covering both the estates, 

1818. Ib being a doctrine of the Court of Equity that it will not interfara 
(3) Volunteer dis- on behalf of a volunteer, it follows that the rule has been held 

^ na 1 e ‘ B _°‘ i 2 3 4 apply as between volunteer’s. U) So volunteers have no 

. right to naarshal to the prejudice of a prior settlement. (3) 

x5uc if the volunteers have intermediate rights, “ though you cannot interfere to 
prevent him who has created the voluntary settlement from displacing them by 
a sale, because it is a doctrine of the Court of Equity that it will nob* interfere 
on behalf of a volunteer, yet at the same time that doctrine is cot carried to this 
extent, that the Court will interfere actively against a volunteer through the 
medium of a person claiming only through him who created the voluntary 
settlement.” ® Marshalling may be enforced in favour of an incumbrancer 
whose charge is merely voluntary, (4) 

1819. The doctrine does not apply where there are different funds as to 
(4! Where rights which different rights exist. Thus if a creditor have a lien 

different. on -1 &nd merely a right of set-off as to another fund B f a 

person having a subsequent charge on A cannot compel the 
creditor to resort in the first instance to B by abandoning the higher right which 
he possesses in 4.(3) In short, there can be no marshalling unless the creditor 
has charges upon both funds. So where the mortgagee has both a lien on the 
property mortgaged as well as a right to sue the mortgagor personally, the 
mortgagee cannot be compelled to resort to the personal remedy before enforc- 
ing the mortgage-lien. (6) 

On a similar principle where the properties P and Q t ,re mortgaged to A 
and B subsequently takes the mortgages of P and G of Q, all that B and G can 
claim is that A shall resort to both P and Q rateably for the satisfaction of his 
debt, so as to leave a sufficient margin to satisfy their own claims. (7) 


1820. Securities are only marshalled where that can be done without 
(5) Equity con- in i° sfciee to tha debtor or the creditor. (8) Marshalling 
sidered. d °es not compel a mortgagee to split up his claim if he 

has a right to the specific security ; thus if the properties 
A and L are mortgaged by conditional sale to a first mortgagee, and B is 
then mortgaged to a second mortgagee, the latter cannot restrain the former 
from foreclosing A and B ; his only remedy is redemption.® So again, a 
mortgagee by conditional sale cannot be compelled to forego his remedy, which 
he has in foreclosure of the mortgaged property, merely because that ’course 
may impair the security of another incumbrancer. 


(1) Boatman v. Johnston, 3 Sim,, 377. 

(2) Ansley v. Newman, 39 L. J. Ch., 769. 

(3) Per Lord Hatherley, L, C., in Dolphin 
v. Aylward, L.R., 4 H,L.» 486 (502). 

(4) Aldridge v. Forbes, 9 L.J. (N.S }, Ch. 
37 [in which fche daughter of a mortgagor, 
entitled under a voluntary settlement to a 
charge on one of two estates comprised in a 
mortgage, was held entitled to have the other 
estate first applied in satisfaction of the mort- 


gage, as against a subsequent mortgagee of 
the two estates with fche notice of charge. 

, (5) Per Pretfc, M.R., in Webb v. Smith . 30 
Ch, D., 192 (199). 

(6) The Arab, 5 Jur, (N.S.), 417. 

(7) Moxon v. Berkeley Building Society , 59 
L.J., Ch., 524. 

(8) Per Lord Eldon, L.C., in Ex parts 
EendaH, 17 Ves., 514 (527). 

(9) Averall v. Wade, LI. & C., 252., 
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1821. While notice is by no means material in England, in cases arising 

under the section there can be no marshalling unless the 
#} No Notice. second mortgagee is shown to have taken without notice of 

the first mortgage. Hence while the Courts in England may order securities to 
be marshalled in a proper ease, though the pleadings do not ask for it,U) ife 
would be necessary to assert the right under the enactment inasmuch as its 
admissibility depends upon the proof of notice, the absence of which cannot be 
presumed. It will be seen from the section that before the principle of 
marshalling can apply under the Act, it must be shown that the subsequent 
mortgagee had no notice of the prior mortgage, before or at the time of the 
completion of his mortgage, for an ex post facto notice cannot affect his rights. ( 2 ) 
Eegistrafcion has been considered by some of the High Courts to be equivalent 
to noticed while the other High Courts regard it as insufficient.^) 

1822. Marshalling may be excluded by contract. The second mortgagee 
cannot enforce a right which he has abandoned. Such a 
contract may be inferred from the second mortgage being 
made subject to the first< 5 ) (§ 1442). 

1828. There can be no marshalling unless the two creditors are of the 
*8) Common debt- sam ? common debtor. If a joint-debt is due to one 
or ' ’ creditor by two persons, one of whom also owes debts to 

another creditor, in such a case, if the former obtains a decree 
on the joint-debt and the latter obtains a decree against his own several debtors, 
the subsequent debtor cannot compel the joint-creditor to marshals© as to leave 
him sufficient funds for the satisfaction of his separate debt. But this rule 
may be departed from upon some special equity, as in the case of drawer and 
acceptor, or principal and surety. So Lord Eldon, L. 0., said : “ If A has a 
right to go upon two funds and B upon one, having both the same debtor, A 
•shall take payment from that fund, to which he can resort exclusively that, by 
tho3Q means of distribution both may be paid. That takes place, where both 
are creditors of the same person, and have demands against funds, the property 
of the same person. But it was never said, that, if I have a demand against A 
and B, a creditor of B shall compel me to go against A, without more; as if B 
himself could insist, that A ought to pay in the first instance as in the ordinary 
case of drawer and acceptor, or principal and surety, to the intent that ail 
obligations arising out of those complicated relations may be satisfied. But if 
I have a demand against both, the creditors of B have no right to compel ma 
to seek payment from A, if not founded on some equity, giving B the right for 
bis own sake, to compel me to seek payment from A.”W) In the case from 
which these observations are extracted there was a partnership of five persons, 
one of whom died, but the remaining four continued the firm and afterwards 
■became bankrupt, whereupon the creditors of the four partners sued to have 
ijieir debts paid out of the assets of the deceased partner which would nave 
the effect of increasing their own dividends. But the Lord Chancellor held 


(7) Excluded by 
contract. 


0) Rer Sir W. Grant, M. B., in Gibbs ^ 
JOugier, 12 Vea., 413 (416, 417} Vickers i 
■ Oliver, 1I.&C. 0. 0. 221. 

(2) Inderdowan v. Gobind La.lL I. L. B, 
•23 Cal., 790 (794). 

{3} Lukshman v Dtisrat, I. L. B., 6 Bom, 
.168, and casps cited under s. 3. 

(4) Inderdawan v. Gouind Lall, I, L, R. 
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that the creditors must first; proceed against the survivors before resorting to 
the estate of the deceased partner . W 

1824. The doctrine of marshalling does not apply as between a mortgagee 
and attaching creditors of the mortgagor who hold mere 
creditor v Mart money-decrees. But there may ba cases in which even 
gagoe. an unsecured creditor may successfully marshal. Such 

a case may arise where through caprice or wantonness the 
mortgage© resorts to the only fund available to the unsecured creditor. But in 
the absence of any strong supervening equity a judgment-creditor as such has 
no right to marshal. In fact a judgment-creditor is no better off than the 
judgment-debtor, and as the latter cannot marshal, no more can the former, W 
Of course a case falling under section 56 would receive a different treatment, 
but, as observed before, that section deals only with an innocent purchaser and 
not one with notice of the mortgage 1130, 1821, 1823). 


1825. Extension of the Doctrine to Purchasers,— The doctrine 
of marshalling is then applicable to a bona-fide purchaser for value without 
notice of a portion of property, the whole of which was subject to a prior 
incumbrance. < 1 * 3 4 5 6 ) In the words of Norman, J M “a subsequent purchaser of 
one of the estates has just as great an equity as an incumbrancer,” and the 
doctrine has been frequently applied with beneficial effect in partition *suits. <7 ) 
But in one ease it was held by E ige, C. J., and Banerji, J., that the right of 
a mortgagee to bring any portion of the mortgaged property to sale is not 
curtailed by the mortgagor, subsequently to the mortgage, selling a portion of 
the mortgaged property to a third person. ( g ) The report of the case, however, 
does not show if the learned judges had had their attention called to an earlier 


case of their own OourtJ 9 ) And this seems to have been but casually noticed by 
them. It is true that under the section there is no warrant for expending the 
doctrine to purchasers, but then why should a bona fide purchaser be placed in 
a worse position as regards his purchase than if he were only a puisne 
mortgagee ! And while it is true, as observed by the Madras High Court, l 10 ) 
that the mortgagee cannot be deprived of his legal rights still, if his legal rights 
are modified in favour of a bona ride mortgagee without notice, it is scarcely 
equitable that the/ should not be modified in favour of an equally honest 
purchaser. Any how it is conceded that where in execution of a simple money- 
decree an undivided share in itnmovahle property, a part of which was subject 
to mortgage, is sold, in the absence of any specific indications to the contrary, 


(1) P t Lord Eldon, L. 0., in Kx parte 
Kendall, 17 Ves., 514 (523), observing on 
Lord Thuriow’s dictum in Hoare v. GonO nnn , 
1 Bro. C. C , 27, followed in Send. ill v. 
EamiVon, 4 A op. C*s., 504 (536) 

(•2) Kristodassv. Ramkant , I. L. R., 6 Cal., 
142(148); In re Professional Life Assurance 
Co., L. R-, 3 Eq , 668 ; ha re International 
Life Assurance Society, 2 Ch, D., 476. 

(3) Aldridge v. Copper, 8 Ves.. 381. 

(4) Dolphin v Ayhoa>d L. R., 4 H. L., 
486(505) ; Banwan v. Mahomed * X. L. R.* 

9 AIL, 690. 

(6) Rodhmal v. Bam Hirak, I. L. R. f 7 
AIL, 711 ; followed in Lokhmidas v. Jamna- 
das ; I. L. R., 22 Bom., 304 (3 Ub F. B. 

(6) Bishonath v. Kisto Mohun> 7 W.R,, 


4 Q 3 ; see also Tnlsee Bam v. Munnao hall , X 
W.R. 353; Nowa Koer v. Abdul Rahim 
W.R. [1864], 374. 

(7) Ptr Teiang, in Chunilal v. Fulchand , 
I.L.B.. 18 B <m., 160. 

(8) BJvkari Das v. Dntfp Singh, I L.B , 17 

All., 434 ; following Lola Dilwar v. D^wan 
Bolakrom, X.L.R. H CaL, 258 ; followed in 
Bent Prnsad v. Rtwot Loll , I L.R., 24 CaL, 
746 (749 750) ; Indukuri v. Ye^ramdlk 

I.L R., 5 Mad., 387 ; Banwari v. Muhammed 9 
I.L R , 9 All , 690 

(9) Bodhmal v. Bain Barak , X.L.R. , 7 AH. f 
711, sutra. 

OO) In iukuri v, Yerramilli t I.L.R., 5 
Mad,, 387. 


1 



Contribution 

mortgage-debt. 


Broadbmtv . Barlow , 30 L.J, Ch., 569; Ex 
parte Stephenson , 17 L.J. (N.SJ, Bank 5. 

(7) South v. Bloxham , 34 L.J. Oh., 369. 

(8) In r# Cornwall. 6 Ir. 3Sq.- B,, 63. 

(9 ) Inderdawan v. Gobwd Lall, I.L,B. 28 
Cal., 790. 

(10) Baoji v. Narayan (1896), B. P. J., 629. 

(11) Inderdawan v. Gobind Lall / I. L. R,, 
23 Cal., 790(795), 

(12) Byjnath v. Doolhin , 24 W, B., 83 (85), 


(1) Sjfeeonaram v. Nur Muhammad, I.L.R., 
29* All., 463-. 

(2) In re Westinthus, 5 B. & Ad., 817. 

(3) Hey man v. Dubois. L,B„, 18 Bq., 158 
cf* as, 140, 141, Indian Contract Act (IX of 
1872). 

(4) Banctiffe (Lord) v. ParhynSi 6 DowL, 
216. ' 

(5) South v. Bloxham , 34 L.J, . Ch„ 369, 

(6) Ex parte Alston , L.R., 4 Ch., 168; 
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fche presumption would be that the share sold was, as far as might be, the share 
which was not mortgaged, W 


1828. 


Charges and 
Liens. 


Turning next to the extent of the doctrine, it may be noted that 
the right is one of wider application and is not confined to 
the domain of mortgage-law. (§ 1500). But even consi- 
dered in its restricted application to cases arising under this 
section there w T ould seem to b© no reason why the principle should not be, as 
in the English law, applied to charges^ and liens $) as distinguished from 
mortgage spoken of in the section. 

A surety of the debtor is entitled, and of the double creditor is subject 
to the doctrine, (5) nor does the debtor’s bankruptcy prevent an application of 
the rule. (6) Where two properties were mortgaged to A, with a covenant by 
a surety, and one of the properties was mortgaged to B, whose funds being 
exhausted in part-payment for i’s debt, and A’s mortgage having been transferred 
to the surety on payment by him of the balance, it was held that B was entitled 
to marshal the securities as against the surety, t 7 > The fact that the first 
mortgage was of land and moveables and the subsequent mortgage of land only 
will not matter, if a case for marshalling is otherwise made out. W 

The right may be availed of not only by the second mortgagee, but also a 
purchaser at an execution-sale under the second mortgage. ^ The right to 
marshal is an incident of the interest which the subsequent transferee acquires 
by purchase. So, where the third mortgagee paid off the first mortgagee, he was 
held to have been subrogated to his rights by implication of law, no assignment 
being necessary, 

The doctrine cannot be withheld because the property to which the mort- 
gagee has in the first place to apply, has been claimed by a third party as warkf 
property, and that the prior mortgagee would have at least to stand a suit 
before he could acquire it. & 1 2 3 4 5 6 ) But a different rule would appear to prevail in 
America where the prior mortgagee would not be forced to marshal, if there is 
any doubt as to the title or sufficiency of the fund, or if it cannot be realized 
without litigation. And this view would appear to be more in harmony with 
the spirit of the doctrine than that expressed in Calcutta. 

(10) Where security 1827. There can be, of course, no question of 

sufficient. marshalling where the security is sufficient. 

1828. The right to marshal, like most other equitable rights, may be 
f . . forfeited by estoppel, as when the mortgagee, has taken an 

s oppe . unfair advantage over the mortgagor. ( i2 l 

82. Where several properties, whether of one or several 
owners, are mortgaged to secure one debt, such 
t0 properties are, in the absence of a contract to 
the contrary, liable to contribute rateablyto the 
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debt secured by the mortgage, after deducting from the value of 
each property the amount of any other incumbrance to which it 
is subject at the date of the mortgage. 

Where, of two properties belonging to the same owner, one 
is mortgaged to secure one debt and then both are mortgaged to 
secure another debt, and the former debt is paid out of the former 
property, each property is, in the absence of a contract to the 
contrary, liable to contribute rateably to the latter debt after 
deducting the amount of the former debt from the value of the 
property out of which it has been paid. 

Nothing in the section applies to a property liable under 
section eighty-one to the claim of the second mortgagee. 

1839. Analogous Law. — The doctrine of equity as to contribution 
applies only where two properties ars equally charged. But in England the 
doctrine has been expressed in different ways by different judges. In the 
opinion of Lord Eldon, in order to create a right to contribution, the two 
properties must be “ equally liable.” I 1 ' Lord St. Leonards says that there 
must be a common fund.! 2 ' But it may be provided by appropriate words 
not only that one security is secondary as between the mortgagors, but 
that the mortgagee eaunot resort to one security until the other is 
exhausted. < 3 4 > This section substantially codifies these views as enunciated 
ia Fisher’s Treatise on Mortgage, («) from which the first paragraph is 
drawn. < 5 ) The section is “ subject to a contract to the contrary,” that 
is, a_ contract between a mortgagor and mortgagee. An agreement which 
is binding only as between the mortgagors is not “a contract to the 
contrary ” within the meaning of th 3 section.! 6 ) 

The section may profitably be read along with section 95. 

1830. Principle. — The doctrine of contribution enunciated in the 
section is based upon the plainest principles of justice and equity, inasmuch as 
it enacts that as between persons who nay be liable with respect to the same 
debt, their liability will be only in proportion to the quantum of their inter- 
est in the property. “ Both in law and equity,” said’ Eyre, O.B., “ contribu- 
tion is bottomed and fixed on general principles of justice and does not spring 
from contract... and the reason given in the books is in equali jure, the 
law requires equality. One shall not bear the burden in ease of the 
rest.” (S) The object of the section is not that the lien of the mortgagee 
should be split up, but simply to determine the liabilities of the purchasers 


(1) Bute (Marquise of) v. Ounynghame , 2 
Brass., 275 (299). 

(2) AveraM v. Wade , LI. & G., 252. 

(3) Leonino v. Leonine, 10 Oh . IX, 460, 
per Chitfcy, J., in Ira re Dunlop , 21 Oh, D. f 
5S3 (588, 592). 

(4) Fisher’s Mortgage (5th Ed.), § 1827. 
This source is acknowledged in the Bill* The 
same rule is set out io I Robb. Mort., 774. 

(5) Fisher’s Mortgage (5th Ed.) §.1846. 

(6) Ramabhadrachar v» Srinivasa, I.L.R,, 

G. TP— 149 


24 Mad., 85 ; cf, In re Athill , 16 Ch. D., 211 ; 
In re Dunlop, 2 1 Ch. D., 583. 

(7} “ If we take a view,” said Eyre, C.B., 
“ of the oases, both in law and equity, we 
shall find that contribution is bottomed and 
fixed oh general principles of justice, and 
does not spring from contract, though con- 
tract may qualify it.”— Dering v. Winchekea . 
1 Cox., 321. 

(8) Swain v. Wall , 1 Oh. B., 149 ; cf . also 
Bering v, Earl of Winchester , 3 Bligh., 590, 


I 



(5) Bartholomew v. May, 1 Atk, 487. 

(6) Mahtab Singh v. Misree Lai , 2 Agra, 

88 ; Bisheshar Dial v. Ram Sarup , I.R.R., 
22 All.* 284, F.B. ; Lakhmidas v. Jamna - 
das, I.L.R., 22 Bom*, 304, F B. ; Kakiraya 
v. Gadigya, I.L.R., 26 Born*, 88; Harendra 
Kumar Guha v. Bindayal „ 4 195; 

Muityal v. Nundalal, 12 Q.W.N.; 745, 


(1) IMTi v, Rarlal , I.L R,, 18 Cal., 
320 ; C7£a$attdar v. Gansing , LL.R*, 20 Bom,, 
615. 

(2) Fisher, § 1846, cited in Hari Ra/ 

v. Ahmaduddin, I.E.R., 19 AIL, 545 (548) ; 
Shanto Chandar v. jffoiw SttTcft, I.L.R., 23 
AIL, 355 (358), 

, (8) Bee 6sh Ed., | 1347. ' 

(4) Rama v. Manak, 7 Bom.LJ&*, *91. 


inter se. U) There is a close relation between the principle of contribution 
enunciated in this section and the doctrine of marshalling dealt* with in 
the preceding section. In fact “ these rights act reciprocally, and rest 
upon the principle that a fund, which is equally liable with another to pay 
the debt, shall not escape, because the creditor has been paid out of that 
other fund alone ; and, on the other hand, that a creditor who has the 
means of satisfying his debt out of several funds, shall so ^ exercise his 
right as not to take from another creditor or claimant the fund which forms his 
only security. In other words, where several estates are liable for the same 
debt, they are liable to contribute no more than rateablv to its discharge. 

1831 . Meaning of Words. — Whether of one or several owners, etc, ’* 
The whole paragraph in which this sentence occurs is taken from Fisher s Law 
of Mortgage. “ Jn the absence of a contract to the contrary ; ” as between the 
mortgagor and mortgagee and not merely mortgagors inter se, the contract 
may be made at the time of the mortgage or afterwards.^) Nothing in tnis 
section etc means that when “ marshalling’* and “contribution ’* conflict, 
the former will prevail.®! “Debt” is in this as in the last section used in the 
sense of mortgage- money. 

1832 . General View of the Doctrine.— The three paragraphs into 
which the section is sub-divided enunciates rules which have to be discriminated. 
The first paragraph merely declares the manner in which the debt charged on 
several properties shall be borne by them. The second paragraph then deals 
with a case in which, the first mortgage having been paid off out of the only 
property comprised in it, it remains to be determined how the second mortgage- 
debt is to be borne as between the remainder of that property and another 
property which is also made security for the second debt. In such a case 
contribution works, not in favour of the second mortgagee, but in favour of 
other persons interested in one or other of the two properties comprised in the 
mortgage. The third and last paragraphs only subordinate this section to the 
rale of marshalling set out in the preceding section. 

1833. Liability to Contribution.— The first paragraph which enun- 

ciates the rule of apportionment of a mortgage-debt charged 

Para. 4, on gev0ra j estates belonging to one or several owners, is, as 

before remarked, in harmony with the English law, and may be deduced from 
what may be regarded as elementary equity. In its practical application, 
however, it may give rise to questions of some nicety which the bald statement 
here codified does not do much to solve. Where several parcels of lands are 
mortgaged conjointly to secure one mortgage, they must each be deemed to bear 
only a rateable share of the burden. Hence when a mortgagee purchases the 
equity of redemption in a part of the mortgaged property, his mortgage-debt 
is... satisfied in proportion to the ratio which the value of the property pur- 
chased bears to the value of all the properties comprised in the mortgaged 
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And the case is not different where the purchaser of the interest of one of the 
ujiHr subsequently purchases the rights of the mortgage-decree- 
nolder.w Where certain properties along with others were subject to two 
mortgages m favour of the same person, and the mortgagee purchased and 
obtained possession of sueh properties in a sale in execution of his decree on 
the farst mortgage, sueh properties were held liable to contribute to the dis- 
charge of the second mortgage-debt, and when a decree was obtained upon the 
second mortgage and sought to be executed, a deduction was made from 
the amount of the second decree of the sum payable as such contribution. (2) 
But; the rale has no application to a sale of the mortgaged property made 
m execution of a decree passed for that purpose, and in which 'case if the 
sa *® 8 to sai!1 f f y t ^ e mortgage- debt, the balance would still be recoverable 
and there can then be no apportionment. (3) In other words, the position of 
the mortgagee- purchaser in execution of his own decree for sale is not different 
to that of a stranger-purchaser, and it is only when he buys in execution of 
a decree obtained by a third party that his purchase has the effect of propor- 
tionately extinguishing his mortgage-debt. 

1834. But the rule does not prevent the mortgagee from relinquishing any 
part of the mortgaged property and continuing his remedy to the remainder 
unless by doing so he will prejudice the rights of third parties who had since 
acquired an interest; in the unreleased portico of the property. 

• -, I i the Ioan w f s on . e ’ ifc ia immaterial that it was made at different times as 
indeed, it may well be, in pursuance of a stipulation as to a further advance, or 
that several properties were on different occasions mortgaged to secure it. (6) 
Of course, ibis always open to the mortgagor to determine beforehand the nature 
and extent of the burden which the several properties mortgaged by him shall 
bear, and m which case the devolution of the properties on the same or separate 
owners will not affect it. Such determination may be made by express contract 
or by implication. U) So where a person mortgaged certain estates and for the 
same consideration promised to charge certain other estates, which lie subse- 
quently did, it was held that he must be treated as having raised that sum out 
of both the lots according to their respective values after deducting the prior 
incumbrances upon themd 8 ) 

1 835. Immaterial Elements.— The fact that the properties beloved to 
several mortgagors is immaterial so long as the debt is one, nor does the fact 
that they originally belonged to one owner, but have since the mortgage 
passed into different hands, affect the question. So if several estates comprised 
in the same mortgage are devised to several persons, or descend to different 
heirs, the doctrine would remain unaffected. O) Indeed, it makes no difference 
even if some parcels of the mortgaged property are acquired by the mort- 
gagee himself. And since he cannot release a part of the mortgaged property 
so as to increase the burden of the other fraction in which third persons 


(1) Barendra Kumar Guka v. Dindavah 4 
CLI».J. lt 195. 

(2) Mahomed Taki v, Thomas, 4 C.BX, 

m ' ■ ' t , 

(3) Jugal Kishore v, Barham , 3 A.UmL 
B., 791. (794) ; distinguishing Bisksehar Dial 

. • v. Bam BarupylDM^M 

(4) Jugal Kishore v. Barbans , 3 A. Ii. J. 

B. , 791 (794). ' ■' ‘ : ' 

(5) imam Ali v. Baij Nath, 1,1*3., 33 
Cal., 613 (622) ; Surjiram v. Jfyarhamdeo, 1 

C. LX, 337 ; Sutrjiram v. Barkamdea , 2 0, 


202 c ontra in J%i Gobind v* Jaoram. 
(1898) A.W.N. 120 ; Sheo Prasad v. Beha* 
« 133* 25 AIL, 79/ 

(6) Demina v. Leonino, 10 Ch. B. 460 

(464) , , . ^ w 

(7) Deonino v. Leonino, 10 Ch. D., 460 

(465) ; explaining Malius, V. C. t in Lipscombs 

^ Dipmtmb$ 9 ,h, B , 7. Eg., 601. ■ ’ ' , 

(8) Rochefoucauld v* Boustead, [1898] 

(91 Aldrich v. Cooper, 8 Yes,, 390. 
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the^ Act; the party paying has a salvage charge on the several contributory parcels 
which may be brought to sale, it does not appear why their valuation at the time 
of their exoneration from the charge should not be the basis for calculation. But 
the value of improvements made by the purchasers would have to be excluded* 
and in this respect the practice would appear to be uniform in America, The 
quantum of contribution payable by the mortgagee-purchaser is not different 
from that payable from any other purchaser. He is not liable to pay more* 
"because he.happeosto be also the mortgagee. Hence a' mortgagee .purchasing' 
the share of one of his mortgagors is only bound to give credit for that which 
his vendor would have been liable to pay and not the full value of the 
property. (*) 


1887. As regards the allowable deduction in respect of prior incumbrances, 
Be&action of the < 3 U0sfcio1 } 8 would be what is legally recoverable thereon 
incumbrance. wfciafe includes a further advance. (2) Where a prior 

incumbrance in its turn extends to two or more properties, 
the rale here enunciated would equally apply go it. Thus where the owner of 
an estate comprising. 38 villages had successively mortgaged it to several 
persons as follows : — (i) Thirty-one villages were mortgaged on the 12th Decern- 
twenty- eight villages were for a second time mortgaged in 1873 ; 
(lily the third mortgage of 1874 was of the entire estate. Ail the mortgages were 
simple and the decrees obtained on the first two mortgages were satisfied by the 
sale of only a few villages in each case. The last mortgagee obtained a decree 
on his mortgage in 1878 after which four of the villages affected by it 
Were brought to sale in execution of a money-decree and purchased by B . 
.Similarly, . A also purchased six odd of the mortgaged villages, a share in 
another village having similarly fallen to 0. A then brought to sale in 
execution of his mortgage-decree the four villages which B had purchased, 
and thereupon B sued both A and 0 for contribution on the ground that 
his four villages had fetched considerably more than the amount for which 
they were proportionately liable under the mortgage-decree and that A and 0 also 
possessed villages which were equally liable with his villages under the 
decree of 1878. B*s contentions having been upheld, it was held that in 
calculating^ the amount to which B was entitled by way of contribution, he 
was bound to take into account the liabilities which existed on most of the 
villages in respect of which the suit was brought under the two prior 
mortgages ; that the plaintiff was entitled to obtain contribution from those 
villages only which had not been sold in execution of the decree of 1878 : 
that the unrealized balance of that decree must be regarded as the amount 
which the villages purchased by the decree-holder himself had contributed to 
the decree, and further that in determining the* amount which B could recover 
regard must be had to the claims for contribution of the owners of such 
of the other mortgaged villages as had been sold in execution of the decree 
■of 1878, and had like B*s villages fetched more than their quota of liability 
for the decree.® In short, in calculating the value of each village in such a 
case, its liability under one or the other or both* of the two prior mortgages 
of 1867 and 1873 would have to be first deducted and then its value considered 
for the purpose of contribution. (*> Moreover,, in determining its value, regard 


(D Mutty Ball Pal v. JSfanda Ball Pfeogy, 8 
U.L.J. 92 ; following MatilaM v. MisreeBall , 
2 Agra 88 ; Bisheshur v. Ran Samp , I.L.R., 
22 All., 284, F. B.; Lakkmi Das v. Jamna 
Bass , I.L.B., 22 Bom., 304, F B. 

(2) 8. 79, ante ; De JRochefort v, Dawes, 


L.B., 12 Eq., 540 {544} ; Barnewell v. Iron* 
monger, 9 W.E., (Bog,), 88. 

(3) Bari Raj Stnghv * Ahmad-ud-din, I.L* 
B., 19 All., 545. 

(4) Id., p. 552. 
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mast be bad to the real and hot the apparent state of things. If, for instance, 
a larger amount was paid to satisfy a mortgage-debt so as to avert any further 
sale in execution of the mortgage- decree, that would be regarded as its value 
for the purpose of calculation. W So when a mortgagee buys at auction the 
equity of redemption in a patfc of the mortgaged property, such purchase 
has, in the absence of fraud, the effect of discharging and extinguishing that 
portion of tbe mortgage-debt which was chargeable on the property purchased 
by him, that is to say, a portion of the debt which bears the same ratio to the 
whole amount of the debt, that the value of the property purchased bears to 
tbe value of the whole of the property comprised in the mortgage. The result 
is the same if the purchase by the mortgagee is made under a private contract 
with the mortgagor and not at .auction. ( 2 ) A person in possession of a 
fluctuating share is only entitled to contribution on the basis of the share he 
was legally entitled to on the date of the accrual of the right. ( 3 ) 

In computing the value of the properties, the accessions would be regarded 
as a part of the corpus . ^ 

The term “ incumbrance” here used is wide enough to include a charge 
or a vendor’s lien. W A fund with fluctuating income, e.g., mines, was held 
in a case to be liable to contribute only in proportion to the actual income de 
anno in annum , and not in proportion to the capitalized value, but this was a 
case in which the properties had to contribute towards payment of an 
annuity, ® 

1888, Where two more properties are mortgaged to secure one debt, one 

Para 2, l ^ em having been already mortgaged, and they are 

subsequently sold, the one who gets the estate bearing the 
prior incumbrance is entitled to deduct the amount of the mortgage due thereon 
and then hear rateable share in discharging the latter incumbrance. Thus 
suppose two estates, A and B, are mortgaged to D, for Bs. 1,000, B having 
been previously mortgaged to G for Bs. 200. i aod £ are sold to E and F 
respectively. E and F must both discharge the incumbrance of D ; and must 
pay off 0 on account of the incumbrance of his property B. Ordinarily, 
assuming that the two properties are of equal value, E and F would have had 
to contribute Bs. 500, each. But since F’s property was previously mortgaged 
for Bs, 200, he is entitled to deduct that amount from the value of his estate 
and will be thus liable to pay only Bs. 300, E being liable for the balance of 
Bs. 700. This illustration will hold good as regards also the second paragraph, 
the difference between the two being that while under the first paragraph, 
the deduction allowed is the amount of any other incumbrance to which the 
estate is subject at the date of tne mortgage, under the second paragraph the 
contributory is entitled to deduct the amount of the former debt paid. Hence 
the second paragraph assumes that the first incumbrance has already been 
discharged and provides for the allowance of the sum actually paid, whereas 
the first paragraph assumes that the payment has still to be made] In both the 
paragraphs it is assumed that the two estates descend to two different persons, 


(X) Magniram v« Mehdi Hossevn, I* X. R. , 
41 Cal.. 95 (104, 105). 

• (2) Msheshur Dial v. Bam Samp , LX, 
R,, n All., 284 (290, 293; F. B. ; overruling 
$umera v. BhagwanU (1895) A. W. N.,1; 
Chunna Lai v. Anandi Lai, I. L, R., 19 AIL, 
196 Band Kiskore v, Baja Eariraj Sjngh, 
1. L. R., 20 All., 23, F. R, ; but see case dis- 


tinguished in Jugal Keshore v, Harbans, I. X, 
R., 28 All., 700 (705). 

(3) Jotindra Mbhvn v. Guru Prosunnoi 
I. X. R , 31 Cal., 597 (611), P. C. 

(4) Krishna v. Gopal , I.X.R., 29 Cal., 803. 

(5) Barnewell v. Ironmonger , 1 Dr. & 8., 242, 

*6) Ley v. Ley,JjJ&^ 6 Eq„ IU (176). * 
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for the rule will not hold good where they come to the same preson. 0) In a 
suit for the ascertainment of his liability by a co-mortgagor, if it is found that 
the sum realized by the mortgagee in execution of his decree against him and 
the other mortgagors is in excess of his proportionate share, he is entitled to 
recover his share of the excess from the mortgaged property in possession of 
the mortgagee.! 1 2 ) And so the purchaser of a share in a mortgaged estate, who 
has paid off the whole mortgage-debt in order to save the estate from foreclosure 
v or sals i caa claim from each of the other mortgagors a contribution proportionate 

to his interest in the property, but he cannot claim from the other mortgagors 
collectively the whole amount paid by him.! 3 * * ' Where the mortgagee purchases 
a portion of the property burdened with bis own lien, he is bound in a suit to 
; enforce his mortgage to bring into account the value of the property acquired 

by him, 14) for in such a ease the mortgagee, while remaining mortgagee as to 
the entire property included in his mortgage, becomes also mortgagor as to the 
part of which he has acquired the equity of redemption. <&) Hence the mortgagee 
decree-holder is not entitled to take out execution of his decree without 
crediting towards the decretal amount the sum which represents his share ; where 
he allowed to act otherwise, he would have the advantage of throwing the 
whole burden of the mortgage-debt on the mortgaged property other than that 
purchased by himself.! 6 ) 


1839. Where the mortgagee himself acquires a portion of the mortgaged 
property subject to his two anterior mortgages, he cannot foreclose the first 
mortgage, and then sue the mortgagor upon his second mortgage. Thus in a 
case where the mortgagor executed two successive mortgages in favour of B, 
and after the latter gave notice under the Regulations to foreclose, a portion of 
the mortgaged property was sold at an auction-sale to G, who thereupon to 
protect ttie interests he had bought at the sale, purchased in the name of D, a 
trustee, all the interests of B in both mortgages ; and after the expiration of the 
year of grace, filed iu the name of himself and D a suit to declare his absolute 
right to the foreclosed properties, and afterwards filed another suit against the 
mortgagor for a money-decree on the bond in the second mortgage, personal 
liability having been contracted for, it was held that G, being the owner of a 
portion of the property subject to both mortgages, and as such liable to contri- 
bute prop >rtionateiy to the payment of both, could not foreclose the first mort- 
gage and ihan sue the mortgagor for the whole debt due upon tbe second. (7) 
Where the mortgage included twelve pieces of property upon which tbe mort- 
gagee obtained bis decree, it was held that he could not deliberately abstain 
without special reason from executing his decree against eleven properties, which 
still remained in the possession of the mortgagor and execute it against the 
twelfth property sold in execution of a decree against the mortgagor, and there- 
by deprive the purchaser of the fruit of his purchase and shield the debtor 


(1) Strange v, Bawkes, 4 DeG. M. & G., 
186; Lipscombe v, Lipsccmbe, Lt.R , 7 Eq., 
50 1 ; Db Rocheford v. Dawes, L.R., 12 Eq., 
510. 

(2) Bhagirath v. Naubat Singh , LL.R, 2 
Ali., 115. 

(3) Hira Ghandv. Abdul, I. L. R., 1 All., 
455 ; Jagat Narain v. Qatub Husain. I* Ii. 

R., 2 All. , 847 ; Sirajuddin y. Sirajuddm, 2 

A, I*. J. R., 698; Chagan Das v, Gan Sing \ 

1. Ii. R., 20 Bom,, 615; Domun Sing v. 


Kasee Ram, 1 MX A., 366. 

(4) Jeetram Duti y. Durga Doss , 22 W.R., 
430 ; Kishen Pertab v. Lalla Nund , 25 
W .JR., 388. 

(5) Maro Raghunath v. Balaji , I. L. R** 
13 Bom., 45 (49). 

( 6 ) Bari Raj Singh v. Ahmad-ud-din, 1* 
KR. f 19 All-, 645 (554). 

(7) Kali Prosonno v. Kamini Socndari, I, 
L. R., 4 Cai„ 475 (481), 
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whose property was equally liable. W In such a case, the purchaser would be 
liable for no more than the amount which should be apportioned to such 
property, and if all the parties are present, the Court will make an enquiry to de- 
termine the amount for which the contributory can be held liable! 2 * In a similar 
enquiry, it has been held by the Privy Council that the proportion of the mort- 
gage-charge payable by the purchaser of a fragment of an equity of redemption 
eannot be ascertained in the absence of the purchasers of other fragments, or by 
taking an account as between himself and the mortgagee alone. (3) As this section 
is no authority for allowing redemption of a mortgage piece- meal, it follows that 
the purchasers of fragments of the property cannot compel the mortgagee to 
accept their contributions piece-meal. H© is entitled to claim the whole 
amount of his mortgage-money and is not bound to relinquish any portion of his 
security on a part- payment of his debt. But as between a mortgagor and 
purchaser the latter is clearly entitled to compel the former to have the charge 
primarily satisfied out of the other property. f 6 * The question whether he can 
compel the mortgagee to first proceed against the other property in the hands of 
the mortgagor has been already discussed in the last section. (?) 

1 840, Does Contribution imply Payment of the whole Debt.— 
Another, question upon which the Courts present diversity of views is whether 
the right to contribution implies the discharge of the whole debt or only payment 
of a sum in excess of the rateable proportion chargeable on the property of the 
person claiming contribution. According to the view taken by the majority of 
the Pull Bench in an Allahabad case ( s ) contribution cannot be claimed unless 
the whole debt has been discharged by the person claiming contribution, but 
this view, though shared in some cases in Madras, has since been abandoned! 9 * 
The exponents of either view approach the question from the analogy of co- 
sureties, it being held on the one hand that inasmuch as th*re is no rule of law 
which requires the surety to pay the whole debt before be can call for re- 
imbursements, f 10 > no different principle should govern the case of co-mort- 
gagors.! 11 * On the other hand, it has been held that the case of co-sureties 
stands on a very different footing from co-mortgagors, inasmuch as while the 
right of contribution in the one case is a personal right, in the other the right 
claimed is one tn rem, which gives rise to different considerations. ( 12 ) So much 
may be conceded, but that alone can scarcely suffice to differentiate the principle 
in the two cases, the effect of which may lead to a denial of the beneficial 
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operation of the equity until the whole debt is paid, which may be beyond the 
power or the means of the person claiming contribution. No doubt this view 
may involve multiplicity of suits, but such inconvenience cannot suspend the 
operations of the rule, and, as was observed in an A i la ha bad case, “ convenience 
is not always a good reason for laying down a proposition of law.” B) 


1841. Another question upon which the decisions of the Courts present 


Contribution on 
compulsory sale, 


the same want of harmony is as regards the extension of the 
doctrine to a forced sale. In Madras the right cannot 
b© claimed in respect of a payment levied by legal process, I a ) 


and a similar view was propounded in a case in Allahabad. (3) But there 


appears to be no distinction in principle between a case in which payment has 
been made to avert a legal process, and a case in which payment has been 
enforced by sale of the property of the claimant for contribution. In both cases 


his claim is based upon the ground that his property has contributed more than 


what it was liable for and that the defendant has benefited thereby. Such a 
right has been recognized in several cases. <4 ) 


1 842. Recovery of Contribution. — The contribution may be recovered 
either by a suit or in an enquiry directed by the Court as stated above. The 
claimant is not hound to join all the contributories, ( 5 ) though, as a matter of 
convenience, all might be made parties to the suit, Under the seciioo.it 
will be seen that the liability to contribute attaches to properties and may, 
therefore, 4>e enforced even if they change hands pendente lite . It must be 

observed that the section being subject to a contract to the contrary, no suit 
for contribution can be maintained if the plaintiff is precluded by contract 
from maintaining it. Hence, if it was agreed that one of the two properties was 
to be a primary security, and the other a secondary lS ) or ancillary security, not 
to be resorted to until the primary security was exhausted, the legal consequence 
would follow that the first property, that is, the property the subject of the 
primary security, would have to bear the whole burden of the mortgage before 
the other can be resorted to. $) The expression “in the absence of a contract 
to the contrary” must, however, be understood to mean an agreement between 
a mortgagor and mortgagee, as distinguished from an agreement which is 
binding only as between the mortgagors and which is not “a contract to the 
contrary ** within the meaning of this section. 00) Such a contract my be made 
either at the time of the mortgage or afterwards. Ul) As Lord St. Leonards in a 

{1} Laljiv . Nand Kishore, I.L.R., 19 All., {51 Rajaput Rai v. Mahomed Ali, 5 N,W. 

332 ; followed per Banerji, J., in Ibn Hasan P.H.C R, 215, 

v. Brijbhukan , I L.B., 26 Ail., 407 {441) (6) lb. ; Tavasi v. Palani, 3 M. H. 0. R„ 

F.B- 187 ; Rhema Debia v. Kumola Kant, 10 B. L. 

12) Sesha Ayyar v. Krishna . I.L.R., 24 R., 259 note ; Wgiington v, Koylashnath, 1864 

Mad.; 96. W. R., 303 ; Ibn Husain v. Ram Dai , I, L. 

(3) Ahmaduddirt v. Banks Rai (unrep.) R., 12 All , 110. 

All., No. 382 of 1883 (facts sot exit per Stan- (71 Baldeo Sahaiv * Baijnath, I* L. R. f 13 

ley, G.J., in Ibn Hasan v. Brijbhukan, I.L. All., 371, 

R„ 26 All., pp. 421 422). ' (8) The term “ collateral security” is 

(4) Ramabhadrachar v. Srinivasa , I.L.R., defined in In re Athil , 16 Cbu D ; 211 (228), 

24 Mad., 85; Rajah of Vizinanagram v. to mean additional security , and would be 
Rajah Setrucherla , I.L.R., 26 Mad., 686, misused in this country unless the mortgage 

F.B, ; Baij Nath v. Naubat Singh , I.L.R., 2 provides another primary, i. e. % personal seen* 

AH., 115 ; Ibn Husain v. Ram Dai , I.L.R.. 12 rity. 

All., 110 ; Bald o Sahai v. Raij Nath, I.L.R, (9) Per Jesse), M. R.. In re Athil, 16 Oh, 

18 AIL, 37! ; Bari Raj Singh v. Ahmaduddin D.» 21! (220). 

I.L.R., 19 Ail , 545 ; but see Ibn Hasm v. (10) Rvmnbhairachar v. Srinivasa, I.L. R., 
Brijbhukan , I.L R . 26 AIL, 407 (428). F B,; 24 Mad., 86 ; In re Athil 16 Oh. D., 211 ; In 

Sesha Ayyar v. Krishna, X.L.R., 24 Mad,, re Dunlop, 21 Ch. D., 583, 

96. ■ (II) Rama v* Manak, TJBom. Jj. R., 191* 
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case said, that to bring about apportionment you must be satisfied that the two 
properties were made a common fund. (!) The doctrine of equity as to contribu- 
tion applies only where two properties are equally charged * If the incumbrance 
creates a primary charge, and the property included therein is primarily liable 
in exoneration of other property which is only subject to a general lien, the 
former cannot obtain contribution from the latter. * 1 2 3 ) So where, although all 
the properties may have originally been equally liable, if a mortgage- decree has 
thrown the incidence of the debt primarily on only some of the properties, the 
rule then can have no application J3) 


1843. There can be no claim for contribution in respect of illegal or void 
No contribution con ^ rac ^ s * Thus, for instance, no suit for contribution will 
on void contracts 11 * n res Pp ct ‘ losses in joint betting on horses. ( 4 ) A 
person paying barred debts cannot obtain contribution, and 
it is the same if the claimant has omitted to plead limitation in the suit giving 
rise to his right, for the party against whom it is claimed might have on that 
ground repelled the demand against them.W But it is otherwise where the 
purchaser of a part of the mortgaged property satisfies the mortgage-debt with 
a view to save the whole property from sale, and thereby saves a portion of it 
purchased by the defendant. Here, although the mortgagee by not impleading 
the defendant in his suit upon the mortgage-bond had put it out of his power 
to proceed at law by another suit on the basis of the same bond against the 
property in the defendant's possession, still he was held liable to pay a fair 
contribution agreeably “ in substance to reason and equity. But as 
observed by the Privy Council, “ It is not in every case in which a man has been 
benefited bv the money of other, that an obligation to repay that money arises. 
The question is not to he determined by nice considerations of what may be fair 
or proper according to the highest morality. To support such a suit there must 
bean obligation express or implied to repay. It is well settled that there is no 
such obligation in the case of a voluntary payment by A of B's debt. Still less 
will the action lie when the money has been paid, against the will of the person 
for whose use it is supposed to have been paid, fiO Nor can the case of A be 
better because be made the payment not ex meremotu hut in the course of a 
transaction, which, in one event, would have turned out highly profitable to 
himself and extremely detrimental to the person whose debts the money went to 
to pay. n (8) 

1 844. Mode of Eecovery.— A claim for contribution cannot be joined 
with one on mortgage. Thus where several items of property were mortgaged 
to ^1, and some of these together with some of others were mortgaged to B, and 
m execution of A's decree, one property which was subject to both the mortgages, 
was sold and purchased by B, and the latter then, brought a suit for contribution 
under the section in respect of the properties subject to the first mortgage, and 
also for a mortgage-decree against the property subject to his mortgage, it was 
held that the two suits were misjoined , (?) The right of a plaintiff to obtain 
contribution should not be defeated if he is entitled Go it under the general law. 

(1) Averall v. Wade, 81. & G. t 252, cited in 
In re Dunlop , 21 Ch. D,, 581 (590). 

{2) Marquis oj Bute. v. Cunningham f 2 
Ross,, 275 (299) ; In re Dunlop, 21 Ch. D. 581 
(592). 

(3) Suiya Kripaly. Gopi Kishore, 6 C. W. 

Nf., 583 (585). 

{&)8affreyv. Mayer , [1901] 1 Q, B., 11, 


(5) Fordham v. Wallis, 10 Ha.* 217. 

(6) Jagat Narain v. Quiub Riisain I. L. 
R.. 2 All., 807. 

(7) Stokes v. Lewis , 1 T.R., 20, 

(8) Ram Tuhul v. Biseswar , 15 B/L. R., 

208 (219), P C. ■ 

(9) Sesha Ayyar v. Krishniertgar t I, 

M Mad., 96. \ ,/> 
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though he claimed it under a specific agreement which was found to b© 
invalid/ 1 ) A claim for contribution may be allowed in the mortgagee’s suit for 
sale, if claimed by co-defendants who are owners of the equity of redemption in 
different portions of the mortgaged property, but no right operating prejudicially 
on the rights of the prior or other mortgagees not parties to the suit can be* 
adjusted. (2) 

The right to contribution begins as soon as a person has made any pay- 
ment in excess of his share, and he need not wait till he makes the whole 
payment, if he means or is able to do so $) It has been accordingly held in 
Madras that each time an amount is paid by or levied from a person in excess 
of his share, he has a right of suit for contribution in respect of such payments;: 
he really unites several causes of action in one and the same suit under O. II, 
r. 8 of the Civil Procedure Code, and the Law of Limitation under Article 99 
will apply separately to each of such causes of action from the date of the res- 
pective payments, and the claim for contribution in respect of such payments 
as were made more than three years before date of suit, would be barred by 
limitation. Of course the plaintiff must include in the suit the whole of his 
claim for contribution in respect of all the payments made by him prior to the 
date of the suit. 

The limitation in such suits is twelve years from the date of the con- 
firmation of the sale, as provided in Article 182 and not by Article 99 or Article 
120 of Schedule II of the Limitation Act. 

1845. Marshalling v. Contribution.— The effect of this proviso is 
k Proviso. ^ ec * are that where the two rights clash, marshalling 

shall prevail. Collision between the two rights is possible, 
as in a case where the owner of two properties, A and J3, mortgages them 
separately to 0 and D, and again both together to E, afterwards mor? gaging 
A to F. Here according to the last section F has the right of insisting on D to 
resort first for satisfaction to the property P* which is only subject to two 
mortgages, but at the same time under this section, the two properties, A and B, 


must contribute rateablv, which might have the effect of considerably reducing 
jPs security. ($* The proviso, therefore, enacts that in such a case, the right of 
contribution will give way to the other right to which the former is made 
subject in conformity with the English law, where also, the right of contribu- 
tion is prevented by the right of marshalling from being applied against an estate 
which is liable to other creditors of the debtor/ 7 * If, however, in the above 
case, F has only a residuary interest in the property, be cannot claim to marshal, 
and the section will then apply. ‘‘And if one of several estates is charged 
with the payment of debts to which it is subject, it will not be liable to 
contribute with the other estates to the general charge/ 8 ) 

1840. A claim for contribution can only be made (a) when the several pro- 
perties are liable to one common demand and ( b ) when they 
esaeafciaT ra0ia are liable. Thus where A and B each holding the 

first mortgage of two properties P and Q consented to give 
priority to a subsequent mortgage C of both the properties P and Q t and G 

(1) Periyav , Venhatachellum , 15 M. L- J, (5) Act XV of 1877 ; Now Act IX of 1908; 

R,, 24. Ion Husain v. Bam Dai, I.L.R. 12 AH., 110. 

(2) Ibn Hasan v. BrijbhuJcan , I. L. R,, 20 f6) Para. 1. 

■All., 406 (482), F.B. (7) Fisher, § 1849; Bartholomew v. May f 

{31 Dairies v. Humphreys, 6 M. <& W.. 153, 1 Atfc,, 487. 

(4) Bajahaf Vizianagram v. Bajah Setru- (8) Wisden v. Wisden, 2 S. & G., 396; 
cherla t I.L.R. 26 Mad. 686 (716). Fisher, § 1349, 
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thereupon brought both the properties to sale, but the surplus proceeds of sale 
of P was insufficient to pay off A’s mortgage, and he thereupon claim- 
ed contribution against B, but it was held that B was not liable to contribute, 
as there was no common liability to pay a common demand. (*) The second 
point may be illustrated by a case where one property is mortgaged and the 
other is subject only to a general lien J 1 2 * ) This is what Lord St. Leonards meant 
by laying down that there must be a “ common fund. n *3) 

1847. It is, moreover said in Madras that in order to originate a right to 
contribution it is essential that the owner of one of several properties subject to 
a common debt must redeem the mortgage by paying off the debt. In other 
words, if the mortgage has not been redeemed, and one of the properties is sold 
in execution of the decree obtained on such mortgage, there is no right to contri- 
bution in favour of the owner of such property as against the owners of the 
other properties forming part of the security.* 4 ) So where certain lands were 
mortgaged to A and subsequently a portion of the land comprised in his mortgage 
was mortgaged to B together with other land, and A then obtained a decree on 
his mortgage in pursuance of which only the partition of the property also 
mortgaged to B was sold to an auction- purchaser G and thereby A’s decree was 
satisfied ; it being then unnecessary to sell the remaining portion comprised in A’s 
security, B then sued on his mortgage, claiming not only as against his mortgagor, 
but also against A in respect of fche land purchased by him, but it was held that 
B was nob entitled to enforce contribution against A. In such a case, however, 
if B had not suffered fche property mortgaged to him to be sold( 5 * ) in execution 
of A’s decree, but had instead paid him off, there can be no doubt that in that 
case his position would have been analogous to that of one of several mort- 
gagors, who, having redeemed the whole property, was entitled to enforce his 
right of contribution against B’s property. (6) 

1848. The view taken in Madras appears to be too narrow, and restricts 
the fundamental principle underlying the doctrine of contribution, which is not 
peculiar to the law of mortgage ; since whenever estates are subject to a com- 
mon demand and that demand is satisfied by the person interested in one of 
them, he has fche right to call upon the other owners to contribute, and, if the 
demand was on account of land-revenue payable to Government, it has been 
conceded even in Madras that he has in addition a lien on fche land of others 
forming part of fche entire estate in respect of which revenue was payable. * 7 ) 
But in Allahabad fche section is held to have a wider operation. Where two 
properties, A and belonging to different owners, were mortgaged under a 


(1) In re Keily, 9 Ir. Ch. B., 87. 

' {*2) In re Dunlop , 2L Ch. D., 588 (592) 

• (3) Averall v. Wade, LI. & G., 252. 

(4) Sesha A yyar v. Krishna , I. L. R. 

Mad., 96 (108) ; Rajah of Vizianag 

v. Rajah Sejrucherla, I L.R , 26 Mad./ € 
> (5) Sesha Ay yar v. Krishna , I. L. B 

Mad., 96 (107). . 


(6) Danappa v. Yamnappa, I. L. R., 26 
Bom , 879 (385, 386) 

(7) Seshagiri v, Pichu, I. L. R., 11 Mad., 
452 (457) ; Sesha Ayyar v. Krishna , 

24 Mad.. 96 (108). This case was, however, 
distinguished in Danavpa v. Yamnappa 
26 Bom., 370(385, 386). 
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allowed. (*) It therefore follows that such of the mortgaged properties as have 
been sold for realization of the mortgage- money and have thus* contributed to the 
mortgage debt are not liable to a claim for contribution, and that such a claim can 
only be advanced by the owners of those properties which have contributed 
more than their rateable share of the debt and only against those portions of the 
mortgaged property which have not contributed to the mortgage-debt and have 
benefited by the sale of the property of the claimants for contribution. 

1849. The unsold portion of the mortgaged property affords the fund out of 
which the claims of all the persons whose properties have contributed more than 
their own share of liability must be satisfied. (*>' A certain estate comprising 38 
villages was the subject of several successive incumbrances, 31 villages being 
mortgaged on the 12th December 1867, and 28 villages being again mortgaged on 
the 28th April 1873, while the third mortgage, dated the 4th July 1874, embrac- 
ed the entire estate. All the mortgages were simple, and the decrees obtained 
on the prior two mortgages were satisfied by sale of only a few villages in each 
case. The last mortgagee A obtained a decree on his mortgage on the 28th 
February, 1878, Subsequently to this decree, four of the villages affected by it 
were sold in execution of a money-decree and were acquired by B. Similarly, A 
also acquired about six of the mortgaged villages, and a share in another of those 
villages was purchased by C. Finally, in execution of his mortgage-decree, A 
brought to sale the four villages which 8 had purchased, and thereupon the 
latter sued both A and G for contribution, alleging that the said four villages bad 
been sold for considerably more than the amount for which they were proportion- 
ately liable under the mortgage-decree; that A and G were owners of villages 
which were equally liable with his villages under the decree of 1878, but which 
bad contributed nothing towards its satisfaction, although both A and G were on 
account of their purchase liable, and these contentions were upheld by the 
Court. (3) Similarly, in another case where the purchaser of a joint Hindu family 
in execution of a mortgage-decree obtained against the father was deprived of 
four- fifths of the property on suit by the sons, and which represented their 
interests, it was held that the latter being liable to pay the debt incurred by their 
father, they were also liable to contribute to the extent of four-fifths of the 
purchase-money exempted from sale in their favour, and for which the auction- 
purchaser had a charge on their interests. f*) The principle underlying all these 
cases is clear, and while an antecedent payment of the amount in respect of 
which contribution is sought is a usual circumstance found in ordinary cases, it 
is not a sine qua non of the doctrine, and it was not so implied in the Madras 
cases to which reference has been before made, f 5 ) though an antecedent pay- 
ment was considered essential to create a charge. (61 

And even if payment be essential, it is conceded that it need not be made by 
the claimant himself. If, for instance, the land-revenue being in arrear it is 
-realised by the Collector under the Revenue Recovery Act from the income of 
his share after it had been registered as a separate estate, it would not affect the 
right of contribution. (V 


| (1) Batdeo v. Baij Nath, I. L. R., 13 AIL, (5) Sesha Ayyar v. Krishna, I.L.R., 24 

371 (372). Mad., 96; Rajah of Vizianagram v. Rajah 

'f 12) Bari Raj Singh v. Ahmaduddin, I* L. Setruckerla , I.B*R., 26 Mad., 686 (693). 

R., 19 AIL, 545 (548). {6) Sesha Ayyar v. Krishna, I.B.R«, 24 

. (3) Bari Raj Smgh v. Ahmaduddin , LB. Mad.* 96 (108). 

R, 19 AIL, 545; Shanto Chandar v. Nam (7) Rajah of Vizianagram y. Rajah Setru - 
I &uhh, I.LJEL, 23 AIL, 355 (358). cherla, 26 Mad., 686(724; ; Seshagiri 

| (4) Shanto Chandar v. Bain Sulch, LL.R,, v. Fichu , I.B.R., 11 Mad., 452* 

t 23 All., 355 (359). 




TRANSFER OF PROPERTY. 


1850. The High Courts were, at one time, however, sharply divided on. 

Does contribution ^he Question whether the right of contribution also carried 
•create a charge? with it a charge on the property. Apart from section 95 
which applies only to a co-mortgagor there was held to be 
no explicit provision in the Act to create a charge in all cases of contribution,. 
Its existence was held to depend upon the principle of subrogation or other 
.equitable considerations apart from the statutory enactment. And it was on 
this point that the difference of opinions had arisen. According to the earlier 
•cases of the Allahabad W and Calcutta Courts, it would be contrary to the 
policy of legislative enactments to recognize an equitable charge superadded to 
the right created by the Statute. “ We are not,” observed Wilson, J., “at 
liberty to treat the matter as if it were res mtegra, and under the name of 
equity and good conscience to adopt whatever rula we think most likely to work 
well. If we were, I should hesitate much before adopting such a rule as that 
pressed upon us. In the tangle of interests which an estate in this country 
presents — zemindari rights, tenures, and under-tenures without limit, every one 
of them held in co-ownership, and every share of every interest perhaps 
subject to mortgages — I cannot pretend to foresee what the consequences 
may be of broadly laying down such a doctrine as we are asked to do.” ( 3 ) A 
■similar view was echoed by the Allahabad Full Bench ^ w bo went the 
length of adding that such lien was at variance with the present enactment,! 5 ) 
though in a later case its existence was recognized, it being held that 
the rule here enacted created a statutory charge independently of sec- 
tion 95, and which as regards limitation might, like any other charge, be 
enforced under Art. 132 of the Limitation Act.! 6 ) The Bombay and Madras 
Courts have always adhered to the view favouring a charge, though while it has 
been justified in Bombay on the ground of salvage, the Madras Court has 
upheld it on the construction it places upon this section coupled with section 100. 
“The payment of the assessment,” observed Sargent, C.J., “by the part- 
owner is by a person entitled to pay it, and who does so ex- hypothesi under 
circumstances which make it necessary, in order to save the estate for himself 
-^d co-owners, and in either view of such payment, he becomes equitably 
entitled to a charge on the whole estate as against the other co-sharers.” (7) 


(1) Seth Ghitor Mai v. Shib Lai, I.L.R., 14 
All., 273 (299), F.B. 

(2) Kinu Bam v. Mozaffer , I.L.R., 14 Cal., 
809 (826) F.B, ; Khub Lai v. Pudmanund , 
I.L.R, 15 Cal,, 542; followed in Gopinaih v. 
Xshur Ghundra , I.L.R , 22 Cal., 800; TJpen- 
draLalv - Girindra Nath, I.L.R., 25 Cal., 
565 ; Naioab Johan v. Mirza Sujauddin , 9 C. 
W.N., 865. The same view was maintained 
in a long series of earlier cases of the same 
Court ; Andrew v. Harris, (1852) $. D. A., 
■697 ; Sone Kolee v. Sheik Ezahar , (1855) S. 
D.A., 44 ; Gobind Pershad v. Sundri, (1856) 
S.D.A., 867 ; Manik Mula v. Parbuttee, (1859) 
“S.D.A., 515 ; Ram Buksh v, Modhusitdan, 
B.L.R. (sup, vol.), 675, F.B. ; on the other 
hand aharge was allowed in Enayet Bossain v. 
Muddunmoolhe , 14 B.L.R., 155; Ram Butt 
v. Horakh Narain , I L.R., 6 Cal., 549 ; 
Mohesh Chunder v. Ram Prasonm , I.L.R,, 
4. Cal., 5H9 ; Kristo v. Kali Prosunno t I.L.R. , 
8 Cal., 402 ; Nobin Chunder v. Rup Lall f I.L. 
B., 9 Cal,, 377 ; but in Prabhu Narain v. 


Beni Singh , 14 G.W.N. 361 ; 5 I.C. 779, the 
Court allowed the charge as a matter of 
equity. 

(3) Kinu Ram v. Mozaffer Hosain, I. L. 
R., 14 Cal., 809 (332), F.B. 

(4) Seth Ghitor Mai v. Shib Lai , I, L. R., 
14 All,, 273 (299), F.B. ; Ihn Hasan v. Bnj , 
bhulcan, I, L. R,, 26 All., 407 (418, 419), 
F. B. ; dissenting from Ahmaduddin v, 
Banke Rai (unrep.), All., case 382 of 1883, 
cited in ib p. 421, 422 ; Rajah of Vizia - 
nagram v. Rajah Seiracherla , I. L. R. , 26 
Mad., 686, F.B. 

(5) Per Edge. C.J., in Seth Ghitor Mai y. 
Shib Lai , I.L.R., 14 AIL, 273 (299, 300). 

(6) Bhagwan Das v. Karam Husain , I.L. 
B., 33 All. 708 (716, 717) F.B., distinguish- 
ing Lon Hasan v. Brijbhukan , I L.R., 26 All., 
407, following Muhammad v. Muhammad , I. 
L.B., 31 All., 65. 

(7 ) Achut Ramehandra v* Sari , I. L. R, t 
11 Bom., 813 (819) ; Danappa y, Yamnappa , 
I.L.R., 26 Bom., 379 (385). 
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Bafe this is a view which has not been indorsed by Jenkins, C.J., who holds a 
charge as by no means an incident to a right o! contribution,^! But this 
view which follows the trend of the Allahabad and Calcutta cases has 
been controverted in Madras, where lien was declared to be deducible on the 
authority of this and section 100,(2) although the question was finally decided 
as a matter of justice, equity and good conscience. (3) The tendency of later 
decisions appears to recognize a charge, whether as allowed by this section, or 
on the principle of subrogation, as a matter of equity. W 


185 1. The language of this section is hv no means clear, but if the 
expression 1 2 3 4 several properties .... of several owners ” be held to convey not 
only separate properties independently owned by separate owners in severalty, 
but also separate shares owned by two or more co-owners as tenants-in-eommon 
by unity of possession, then the question would be directly governed by the 
terms of this and section 100. 


But the language of this section alone is by no means unequivocal, since 
the liability of the mortgaged properties to contribute rateably to the debt 
secured by ike mortgage could not be held to refer to a liability which springs up 
on extinguishment o t the debt. And even if it be supposed that the liability 
arises and is proportionate to the extra burden discharged, it can scarcely be said 
that the liability of the exonerated property to equalize the burden of the other 
property hy paying off the extra amount is a contribution to the debt secured by 
the mortgage . In other words this section merely declares the manner in 
which the debt shall be borne by the several properties and it does not provide 
for the keeping alive of the lien after the mortgage-debt has been paid. f g ) 
The question has not yet gone up to the Privy Council, but there are certain 
expressions in the judgments of that tribunal which are cited in Madras as up- 
holding their views but which, on the other hand, have been distinguished by the 
other Courts. ( 6 ) Their Lordships’ observations in the earlier case were 
confessedly obiter, thougja their pronouncement on the subject is nevertheless 
unequivocal: ^Considering,” they say, “ that the payment of the revenue 
by the mortgagee will prevent the Talook from being sold, their Lordships 
would, if that were the sole question for their consideration, find it difficult 
to come to any other conclusion than that the person who had such an 
interest in the Talook as entitled him to pay the revenue due to the Govern- 
ment, and did actually pay it, was thereby entitled to a charge on the 
Talook as against all persons interested therein for the amount of the 
money so paid. But their Lordships are of opinion that this is not the 
form in which the question comes before them, and what they have to 


(1) Shivrao v. Pundlic , I. L. R., 26 Bom., 
437 {441, 442)* 

(2) Rajah of Viztanagram v. Rajah Setru * 
cherla , I. L. R., 26 Mad., 686 (709), F.B. ; 
contra in Sesha Ayyar v. Krishna , I, L. R., 
24 Mad., 98 ; Rajah of Vizianagram v. Rajah 
Setrucherla , I L.R. 26 Mad. 686 (709) F.B. ; 
Amman v. Pakran, I.L.R., 36 Mad. 493. 

(3) Rajah of Vizianagaram v. Rajah Setru- 
cherla, I. L. B , 26 Mad., 686 (722), F, B, ; 
following Seshagin v, Pichu , I. L. R., 11 
Mad., 452; followed in Alaya Kammal v. 
Subbaraya„ I. L. R , 28 Mad., 493 ; Puthen- 
purayil v. MangalaseH, 15 I.O. 262; Amman 
v. Pakran , I.L R., 36 Mad. 493. 

(4) Prabbu Narain v. Bai Singh, 14 O. 


W.N. 361 ; Bhagwan Das v. Karam Husain , 
I. L, R. t 33 All., 708 F.B. ; and oases cited 
supra. 

(5) Sesha Ayyar v. Krishna , X. L. R., 24 
Mad., 96; Ibn Hasan v. Brij Bhukan, I. L. 
R,, 26 All* 407 (423), F.B. ; contra per Ba- 
nerji, J., dissentients , ib., 443, since follow- 
ed in Bhagwan Das v. Karan Husain , I. L, 
R„ 33 All., 708 (716, 717) F.B. 

(6) Nugender Chunder v. Kaminee , 11 M, 
I. A., 241 (258 259); followed in Rajah of 
Vidamgram v. Rajah Setrucherla , I. L, R, # 
26 Mad. 686 {?!!), F* B. ; distinguished in 
Kinu Ram v Mozuffer Hosain, I, L. R«, 14 
Cai., 803 (830) F.B. 
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a sum paid on accounts o£ the Government revenue dv a person in u. 

property under a decree subsequently set aside as in the nature of salvage, but 
the question of lien not being raised, their Lordships did not go into the 
question whether such a claim would be a charge on the property. 

1852. Thus then it would seem that their Lordships’ views en courge an 
excursion into the captivating regions of equity which the learned Judges of t e 
Allahabad and Calcutta Courts deprecate. The question has long since been 
settled in America where the right of person interested m the property 
discharging a valid lien or other claim against the property, to assert such a 
claim or lien to the extent of compelling an equitable contribution has long 
since been recognised.® But in England the same question ^ has been 
differently settled since Lord Elsdon decided that the right to contribution was 
a personal right and created no lieoj 1 2 3 4 5 6 ) Even if a person allows another to 
expend money upon his property and stands by during such expenditure, no 
lien can arise unless the person had expended money under a belief in the 
validity of his own title, (?) which he standing by knew to he infirm.® In 
the opinion of Bowen, L. J„ the law of salvage as a branch of maritime law 
imposes a peculiar liability upon the thing saved, out of regard to the special 
consequence arising out of the character of mercantile enterprises and the 
perils of the sea, but which should not be extended to things lost upon land, \ ) 
The word “ salvage ” is of Irish origin, BO) and its extension to cases of contribu- 
tion is there regarded consonant with equity, but these cases have received 
no countenance at the hands of English Judges. Bi) The question is then one 
upon which there has been some diversity of opinions, but having regard to the 
nature of the doctrine it may be useful to extend it to certain cases of contribu- 


(7) Per Fry. LJ„ In re Leslie, 23 Oh. D., 
552 (565). The judgment was read by Pear- 
son, L, who adopted it as his own. 

(8) Per Cotton, L.J., in Falehe v. Scottish 
Imperial Insurance Go ,, 34 Ch, D,, 284 (24*2, 
243). 

(9) Falehe v. Scottish Imperial Insurance 
Go ., 34 Ch. D„ 234 (248, 249). 

(10) The word “ salvage moneys ” was 
coined by Lord St. Leonards in [1852] , In re 
Tharp,, \ Sm. & Griff., 578, note . 

(11) See pgr Fry, L.J., in Falehe v. Scottish 
Imperial Insurance Go., 34 Ch D., 234 (254). 

(12) In re Dunlop , 21 Ch. D., 583 ; Satya 
Kripalv . Gopi Eishore, 6 C.W.N., 583 ^ 
Magniram v, Mehdi Hossain , X.L.R., 31 Cal, 
95 (104). 


(1) Nugender Chunder v, Kaminee , 11 M. 
I.A., 241 (258, 259) . 

(2) Ss. 85, 68, 76 (e). 

(3) Bhagwati v. Eadha Kishen , I.L.R., 
35 All., 304 (306, 310), P.C.; followed in 
Subhammal v. Muthu Pathu, I.L.R., 26 
Mad., 686, foot note ; Rajah of Yizimagram 
v. Rajah Setrucherla, I.L.R , 28 Mad., 686 
(725), F.B. 

(4) Dxkhina Mohan v. Saroda Mohan 
LL.B. 21 Cal. 142 (149) P.C. 

(5) Freeman’s “Co-tenancy and Partition,” 
SS 176—283. 

(6) Ex parte Young, 2 Y. & B., 242 ; Ex 
parte Harrison, 2 Rose., 76 ; Kay v. John- 
stone 21 Beav., 536 ; Tesadale v. Sanderson, 
33 Beav., 534 ; In re Leslie , 23 Oh. 3> ls 552 
563, 564). 
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had indemnified himself against loss in some other way. (I) Thus where the 

owner of certain lands mortgaged them, and subsequently effected a partition 
of the family-property between himself and his three sons, each person taking 
a fourth share in the family property, and each became liable for a fourth j 

of the mortgage-debt. One of the sons then sold the greater portion of his 
share in the mortgaged property to the plaintiff giving him a security-bond to 
indemnify him from any loss which might be occasioned if the original mort- 
gagee should bring the mortgaged lands to sale. The plaintiff having been 
sold out by the mortgagee who paid himself from the sale-proceeds of that 
portion alone, the former first enforced his indemnity, and for the balance sued 
for a rateable contribution from the other portions of the mortgage- property 
which had not been sold to satisfy the mortgagee’s decree. The liability of 
this property to contribution was conceded, but the lower Court was of opinion 
that by the fact of having accepted indemnity from his vendor the latter and 
not the plaintiff was entitled to sue for it. But this view did not ultimately ■ 

prevail, it being held that the plaintiff could not be deprived of his right by the 
fact of his having protected himself by an indemnity- bond J 1 2 3 * ) A claim for ‘ 

contribution is essentially an equitable claim, and in determining the amount; 
of it the Court must take an equitable view of all the circumstances attending 
the case, and must not give effect to what is only an apparent and not the real 
state of things.^) j 

A claim for contribution, though not laid in the plaint, would still be 
decreed, if it is at least pressed in argument, and the title which can be lawfully 
asserted is clear from the facts on record. W 


1854* Quantum of Contribution.— -Where a claim for contribu- 
tion is made out against several properties in the hands of different purchasers, 
the property which was purchased from the mortgagor last is sometimes ordered 
to be first sold in the satisfaction of the mortgage- decree. That is for the 
purpose of drawing upon the different funds, the rule is sometimes said to be to 
bring the several properties to sale in the inverse order of sales of the different 
purchasers. But this is a rule which is now seldom applied. Bor though as 
between the mortgagor and the purchaser from him, property in the hands of 
the mortgagor should be sold first without giving him any claim for contribution, 
yet when all the properties have passed to the hands of purchasers for value, 
there is no sufficient reason for holding that later purchasers should not be 
entitled to contribution as the earlier onasJ 5 ) 

1855. Four parcels of the property were mortgaged by the owner. Subse- 
quently in July, 1888, A purchased the two parcels P at an execution-sale subject 
to the said mortgage, and B the other two parcels Q , at a private sale in January 
1888. The mortgagee later on brought a suit making the said purchasers A and B 
co-defendants and obtained a mortgage-decree directing the sale of the property 
P to satisfy the mortgage-debt, which was completely satisfied out of the sale- 
proceeds. It was found by the Court that B had purchased without express: 
notice of the said mortgage which had been registered. In a suit for contribution 
by A against B it was held that the latter ware not entitled to throw the whole 


(1) Ram'ibh'idrachar v. Srinivasa % I.L.R., 
24 Mad., 85 (98). 

( 2 ) lb , 

(3) Magniram v. Mehdi Hossein t X.L.R., 

81 Cal., 95 (1(H). 

a. tp— 151 


(4) Danappa v« Yamnavpa, I.L.B., 26 
Bom., 379 (387), following Mohidin v. Ship-* 
lingapm , I.L.R., 23 Bom., 666 (670). 

{51 Magniram v* Mehdi Hossein t I.L.R.* 
31 Cal., 95 (103). 
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ae mortgage-debt on the property P, the rule of inverse order being mappli- 
le to such a case where A would be further entitled to contribution, and 
; the properties in the hands of the purchasers should contribute to the 
■tgage-debt in proportion to their respective values.! 1 ) 

1858. The obligation to contribute attaches to the property and cannot 

. be enforced nersonally against its owner who may con- 

'ainst whom gequently electi to forego his interest if he declines to con- 
tribute.!^ 

1857. Extension of the Eule.— The principle of contribution is not 
iliar to the law of mortgage. Whenever estates are subject to a common 
and and that demand is satisfied by the person interested in one of them, 
las the right to call upon the other owners to contribute, and, if the demand, 
on account of land-revenue payable to Government, the Madras Court 
held that he has in addition a lien on the land of others forming part of 
entire estate in respect of which revenue was payable. (3) And the' 
babad High Court appears to regard the section itself as having wider 
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• j 1859. No Contribution. — Though the rule is somewhat loosely stated, 
lb does nob mean that where the mortgagor mortgages two or more Droperties to 
the mortgagee, he can compel the latter to apportion his debt rateably on each 
property and resort to it exclusively for its satisfaction. This would ha?e the 
effect of breaking in upon the indivisibility of his mortgage, which entitles him 
to recover his debt from, or release all or any of the properties mortgaged to him. 
But there may be cases when even the mortgagor may invoke the aid of this 
f~ ' rale as where the mortgagee acquires a portion of the mortgaged property by 

fraud, undue influence, or at an under-value, or where it operates prejudicially 
on the rights of third parties acquired before his purchase. In some oases 
it has been even held that the mortgagee may release a part even to the pre- 
judice of persons who had previously acquired an interest in the mortgaged 
property. W But the principle of this section appears opposed to it (2) (§ 1830). 
Neither the first nor the second paragraph has been held to apply to mortgaged 
property acquired by purchase in execution. Thus if A and B mortgage their 
property to G, and 0 afterwards acquires the equity of redemption from A, the 
: question whether C would or would not have to contribute to his own mort- 

I gage depends not upon O’s purchase but the mode of his purchase. If G had 

purchased his interest from A, there can be no doubt but that he would have 
■ to contribute, for he will not be permitted to throw on 3 's share the whole bur- 

den of his mortgage. (®1 But if, on the other hand, G’s purchase was at a sale 
in execution of a decree obtained on a prior mortgage, he will nob be then liable 
for rateable contriDution. It, therefore, follows that when property subject to 
a second mortgage is sold in execution of a decree obtained on a first mortgage 
in a suit ta which the second mortgagee was a party, the purchaser, whether he 
be a decree- holder himself or an outsider, may take the property free of all 
claims under the second mortgage. W So where A mortgaged his property to C 
and he than eonjointly with his brother B executed a second mortgage to D, B 
then executed another mortgage to G who sued on his first mortgage impleading 
D as interested in redeeming A’s share, and obtained a decree on execution of 
which he himself purchased the property. C then redeemed D’s mortgage 
, ^ and then pub in_ force his third mortgage claiming the whole amount against 

• ■ JB s share, and it was held that since A ’s share was entirely swallowed up 

by the prior incumbrance, no right of contribution in respect of the second 
) mortgage could be enforced against it, and that therefore the whole burden of 

. the second mortgage must fall on the property of B.O) Another excep- 

tion is made in Bombay agaiust the mortgagee-purchaser who had himself 
brought the property to sale, in which case, he is held to take the property free 
i- from his right to contribution, which wouid otherwise arise even if he had pur- 

chased the property at a sale brought about by any one but himself. (6) The 
exception is justified on the ground that by so doing “ be obtains advantage of 
’ tbe situation which he himself has created to secure an undue profit at the cost 

: of the mortgagor.” But no such exception is rpeogi ized by the otter Courts C) 

f, (1) Sheo Prasad v. Behari Lai, I.L.R, 25 (3) Bohra Tkakur Das v. Cotiector~ofAR- 

\ All., 79 ; Ghafur Hasan v. Muhammad, I.L. garh, I.L.R., 28 All., 593; Raqhunzth v. 

1 B., 98 All., 19 ; Shto Tahal v. Sheodan, ib. Jamna, IL.R., 29 A!!., 233. 

| 194 ! Pirohu v. Amir Singh, I.L.R., 29 AH., (4) Baldea Prasad v. Sheo Dial 3 A.L.J. 

; 369. R., 441. 

(2) Ram Ranjan v. Indra Narain, I.L.B., (5) lb, 

33 Cal.. 890; MirEu.su f Hi v. Panchman, IlC. (6) Fakirava 7 . Gadigaga, I.L.R., 26 Bom.. 

L.J., 639 t648i; Krishna v, Mulhu, I.L.R., 29 88 (103). 

1 Mad , 217 ; Ponnusami v. Srinvasa, I.L.R., (7) Multy Lai v. Nandu Lai, 12 C.W.N., 

l SI Mad., 333 ; Jugal Kishore v. Kedar Nath , 745 ; 8 O.L.J. 92 ; Mir Eusuf Alt v. Panchd- 

f 10 A.Ii.J., 211 ; Basant Singh v. Rameshar, nan , 11 C.L.J., 639 (644). 

i 20 1.O.. (Oudh), 765. • 
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who see no reason to place the mortgagee-purchaser whether io execution 
of his own decree or by contract in a class apart. There can be no contribution 
when of two properties subject to a second mortgage one is sold in^ satisfac- 
tion of a prior mortgage free from the subsequent incumbrance, in which 
case, the whole burden of the second mortgage must fall on the other 
property, and if the second mortgage-deed contained a covenant for pay- 
ment by the second mortgagee of the Government revenue on the 
two properties, he would be liable to pay it for both properties, and 
he will not be allowed to throw the burden of his own laches on the pro- 
perty for which the revenue was not paid, and that any equity that might 
have been invoked against the mortgagor, who was not; seeking redemption could 
not; be enforced against the purchaser of the equity of redemption.! 1 ) Of course, 
the right to contribution is an equitable right which may be destroyed by 
the claimant's wrongful conduct, negligence or default. So where A and B jointly 
mortgaged their respective properties to G by a single deed, leaving in his hand 
a portion of the consideration for redemption of a prior mortgage of a portion 
of B’s property in favour of D. C failed to redeem D who thereupon put his 
mortgage in suit and brought the property to sale which, G purchased benami 
In the name of B. It was held that since the sale had been precipitated by G’s 
own wrongful conduct in not redeeming D’s mortgage he could not claim any 
contribution, and that since the integrity of G’s mortgage had been broken up 
by the sale, A’s representatives were entitled to redeem the portion of the 
mortgaged property upon payment of a proportionate amount of the mortgage- 
money, and that G could not throw the whole burden upon it and claim that 
D*$ sale had been in discharge of a prior mortgage since it would enable G to 
profit by his own wrong.! 2 ) 

Deposit in Court 

S3. At any time after the principal money has become 
_ - •. payable and before a suit for redemption of the 

in Court money due mortgaged property is barred, the mortgagor, or 
on mortgage. any other person entitled to institute such suit, 
may deposit, in any Court in which he might have instituted 
such suit, to the account of the mortgagee, the amount remaining 
due on the mortgage. 

The Court shall thereupon cause written notice of the 
deposit to be served on the mortgagee and the 
mortgagee may, on presenting a petition verified 
in manner prescribed by law (for the verification 
of plaints) stating the amount then due on the 
mortgage, and his willingness to accept the money so deposited 
in full discharge of such amount, and on depositing in the same 
Court the mortgage-deed if then in his possession or power, apply 
for and receive the money, and the mortgage-deed so deposited 
shall be delivered to the mortgagor or such other person as 
aforesaid. 


Right to money 
deposited by mort- 
gagor. 


(1) Bohra Thakur v. The Collector, I.L.R. 

32 All,, 612, P.C, 


(2) Wajahat v. Batan Lai, 8 A, 1092 
12 I, 0, 182, 
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1860. Analogous Law. — This section is in a modified form taken from 
the Bengal Beguiations^ which provided fcr a similar tender or deposit within 
the year of grace allowed to the mortgagor for redemption. The provisions of 
this section should be compared with sections 102, 103, post , to which the 
section appears to be supplemental. 

The amount deposited in Court is treated as a tender. A similar rule is 
enacted in England. ( 1 2 3 4 * ) 

The section is confined to money due under a mortgage. It has no 
application to money due under a simple money-bond. 0*) 

1861. Principle. — The mortgagor may after the mortgage-money has 
become payable and before his right of redemption is barred, fi) pay or tender out 
ofCourfc at a proper time and place the amount due on the mortgage or 
(ii) deposit the same in Court under the present section, or (in) bring a regular 
suit for redemption. ^ All three courses being at one and the same time open to the 
mortgagor, be is at liberty to adopt one or the other, or all of them successively. 
The section provides a speedy and summary remedy for redemption to the mort- 
gagor, who is empowered to tender by deposit the sum which he calculates to 
be due on the mortgage. The Court is thereupon to cause a written notice ( 6 ) 
of the deposit to be served on the mortgagee, who may withdraw the amount 
deposited for him, upon giving up the mortgage-deed to be made Over to the 
mortgagor. Having surrendered his muniment of title, the mortgagee has no 
more right to remain in possession of the property, but if be continues to 
retain possession the mortgagor cannot recover it under the section, but must 
bring a suit under section 62 or proceed against him as & trespasser. The 
person making deposit under this section cannot introduce any litigious con ten - 
tions which the Court in the exercise of its summary jurisdiction cafthot 
enquire intod 7 ) The section, as it is, confers upon the mortgagor an 
exceptional privilege which other debtors do not enjoy, of paying the amount of 
their debt in Court, even .when his creditor has not brought any suit against 
him, and must not be further enlarged in its operation. 18 ) 

1862. Meaning of Words. — “ After the principal money has become 

payable See under section 60 (§§1347 — 1352). “ Before a suit is.. 'bar red i.e. 
either by order.of a Court, the Limitation Act, or, by act of parties, e.g. t estoppel 
agreement, etc.” (§§ 1413 — 1433). “Any person entitled , Such persons 

are described in section 91. “In any Court, dc.:” This clause differs slightly 
from the corresponding provision in the Regulations by which the deposit was 
to be made in the Civil Court of the district in which the land was situate. 

Ordinarily, the suit will even now be instituted in the district in which the 
property is situate. (*0) Written notice may be served upon the mortgagor, his 
agent, in the case of a person incompetent to contract upon the legal 
curator of his property. ( l2 ) 14 Petition verified as provided in 0?6, r. 15 of the 


(1) Bang. Beg. I of .1798, s. 2; cf « Reg. (6) As to which, see ss. 102, 108, 

XVII of 1806. (7) Cf. General v. Tutcliffe , [1892] 

(2) Rule 48, Ord. 39 R, County Court Cb. 1. 

Rules, 1882, now see County Court Rules, (8) Macpherson on Mortgage (7th Ed.), 
1903, Ord. 29, Rule 4. The Vulcan, [1892] p. 689. 

P. 222. (9> Stokes’ Anglo-Indian Codes, 790. 

(3) Eshahuq Mclla v. Abdul , I, L. R., 31 (10) S. 16 of the Civil Procedure Code (Act 

Cal., 183 (185;; - XIV of 1882 * Act V of 1908). 

(4) 8. 60. (11) S. 102, post. 

(6) B. 91. (12) S. 103, post. 
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Civil Procedure Code, M to the effect that the statements are true to the 
knowledge of the person making them, except as to matters stated on information 
and belief, and that as to those matters he believes them to be true. “ In full t 
discharge of such amount i.e., of his claim. " If then in his possession or power 
As to the effect of this see the commentary below. 

1868. Tender by Deposit. — Out of solicitude for the interest of a 
mortgagor, the Legislature has provided means to enable him to effectually 
discharge his liability by making a deposit of the mortgage-money in Court. 
As remarked before, the remedy provided by this section is one of the three, 
provided for him in the Act, for (a) under section 60 the mortgagor may, under 
similar circumstances, pay or tender the mortgage- money out of Court, or C b) 
a 3 provided in this section deposit the same in Court, or (c) under section 91 
institute a regular suit for redemption. He is not confined to any particular 
ramedy, and is at liberty to resort to one or the other as he may choose. But 
the remedy ..under section 60 is open only to him, and not to any other person 
entitled to institute a suit for redemption. In order to save the difficulty of 
having to prove that the tender was a proper one and to ensure cessation of 
interest, it is always preferable to make a deposit in Court ( 2 ) which to be 
valid, must be made on or after the due date, (3) or at any date, then payable. 
The deposit will only entitle the mortgagor to discontinuance of interest if it is 
otherwise sufficient to discharge the mortgage, where, for instance, under the 
terms of the mortgage-deed, the mortgagor was bound to put the mortgagee in 
possession of the mortgaged properties, the former cannot deposit the mortgage 
money in Court bofore first giving possession to the mortgagee. ^ The sec- 
tion pre- supposes that the mortgagor when he deposits money under this section 
has a valid right to redeem, and is not attempting to exercise the right of 
redemption in a manner contrary to the provisions of the contract between the 
patties. 

1864, It is conceived that a deposit must satisfy all the requirements of 
a valid tender, ( 5 ) since deposit is nothing but a tender through the agency of 
the Court. The amount which the mortgagor must deposit is that remaining 
due on the mortgage and includes interest and such other sums which the 
mortgagee is entitled to add to the mortgage-money.^ 7 ) And the fact that the 
mortgagee had obtained a decree for the interest is no reason for not deposit- 
ing it. A tender of a fraction of the amount due is ineffectual where the 
mortgagor admits more to be due than is tendered, but if it is made in the 
belief that it is the whole amount due, it mav be good pro tanto ( 9 ) (§ 1372 
—1377.) 

1865. But the mortgagee is not bound to accept an insufficient tender as 
good pro tanto , 00) As a general rule the amount deposited should not be less than 
that due, but it may be mora ; omne rnajus continent in semimis . ( ll ) But a tender 

^ 6) Act V of 1909, (8) Hewanchal Singh v. Jawahir Singh , 

{%) Ram Math v. Gopal Chandra, 8 C. W. I.L.B , 16 CaL, 307. P. C. 

IN., 153 (155). (9) Dixon v. Clarke , 5 0. B , 365 ; Saji 

(3) Eshahuq v. Abdul, I.L.R., 31 Cal., 183- Abdul Rahaman v. Maji Noor Mahomed , 

(4) Bayya Sao v. Narsinga, I.L.R., 35 Mad, I.L.R., 18 Bom,, 141 (149), But see s. 84 
209 ; Ramsonji v, Krishnaji I L.R , 26 Bom, comm, post, 

312 ; Tani v, Mari , (1887), B.PJ. 315 F.B, ; (10) Balaram v. Nanuram , 1 O. P. L, B., 

Mulhar v . Ancmdram , (1889) B.P.J. 51. 154; Rupchand v. Pannalal , 14 0, P. L.B., 

(5) As to which, see a 80 )§§ 1372-1377), 49 (52). 

(6) Hewanchal Singh v. Jawahir Singh , (ll) Wade’s case , 5 Rep., 115 ; Dean v. 

I.L.R., 16 CaL, 307, P, C. James , 4 B. & Ad., 546 ; “ The greater in- 

(7) Anandi Bam v . Dur Najaf Ali f I.L.B , eludes the less.” 

13 AIL, 195. 
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-of a; bank-note or coin of a larger amount than the sum due* requiring change, is 
not a good tender, since the creditor may be unable to take what is due and 
return the balance. fM Hence if no objection is made on the ground of change 
the tender is good, (%) A deposit may, it is said, be made by two or more instal- 
ments,' as it does not contravene the provisions of this or the nest section. 
But such a deposit can scarcely be said to he of “the amount remaining on the 
mortgage'' and which would seem to indicate that the payment must bo of the 
whole amount due at the time of the deposit. At all events, the mortgagee is 
not bound to taka notice of such a deposit, unless it is sufficient to discharge 
his debt, hi) The mortgagor is not hound to deposit the mesne profits to which 
the mortgagee may have become entitled on account of his being kept out of 
possession on account of the wrongful act of the mortgagor. ^ But it has been 
held that where the mortgagee accepts the money paid into Court and relin- 
quishes possession of the mortgaged property he must he taken to hare waived 
his lien on account of any sum due on the mortgage, which he cannot recover 
in a separate suit by sale of the mortgaged property, although he might bring a 
simple money-suit if the amount sought to be recovered was paid to save the 
property from forfeiture or sale. ($) The deposit may be made in the currency 
in which the debt is contracted, if) and if the mortgagor pays in the coin of the 
realm, ( 8 ) he must allow for the difference in value between the currency in 
which the debt is contracted and that in which it is paid. 

1866. Conditional Tender. — A tender must be unconditional,^) 
(§1374) but a tender under test pro, reserving the right of the debtor to dispute 
the amount due, is a good tender if it does not impose any condition on the 
creditor, ( x< 3} and the mortgagor is entitled to recover the excess so paid to the 
mortgagee. ( ll ) Payment under protest is not conditional, because the protest 
merely obviates the effect of payment as an admission, and does not impose any 
condition on the acceptance. ( ia ) But where in making the deposit the mort- 
gagor prays that the amount should be paid out to the mortgagee on his 
producing certain deeds, the provisions of the section are not complied 
with.O 1 2 3 4 ) 80 also where the mortgagor, without placing any actual restriction 
on its being paid over to the mortgagee, with express notice denies the 
mortgage, and threatens to sue to recover back the money so deposited. UM 


(1) Be Betterbee v. Davis , 3 Camp., 70; 
Bobinson Gook t 6 Taunt. 838. 

(2) Bevans v. Bees , 5 M. & W., 308 ; 
Black v. Smith , Peake, 127. 

(8) Baghub v. Bhobin, 8 G.W.N., 216. 

(4) Beiiari Dali v. Bam Ghulam , IX. R., 

• 24 All , 46. 

(5) Bameshwar Singh v» Kanahia Saha, 
I.L.R., 3 AIL, 653, F. B. ; followed in Allah 
Baksh v. Soda Sukh , I B.R., 8 All,, 182. 

(6) Anandi Bam v- Dur Najal All , I.L. 
R', 13 All,, 195, 

(7) Trimbak Jivaji v. Sakharam . I.L.R., 

' 16 Bom., 599. 

(8) Ttimbah Jivaji v. Sakharam , IX. R., 
16 Bom., 599 (602) ; Indian Coinage Act 
(XXIII of 3870), ss. 12, 13, 14. See now 
ad amended by the Indian Coinage and 
Currency Act, 1899 (Act XXII of 1899), by 
which u Gold Coins ” whether coined at Her 
Majesty’s Royal Mint in England, or at any 
'.mint established in pursuance of a proclama- 


tion of Her Majesty, as a branch of Her 
Majesty’s Royal Mint, shall be a legal tender 
in payment of an account at the rate of 
fifteen rupees for one sovereign. 5 6 7 8 ’ Ib., s. 2* 
[The Act came into force on the 15th Sep- 
. tember, 1899] < 

(9) Prannaih v. Bookea Begum, 7 MX A., 

328 ; S. 39, Indian Contract Act (IX of 
1872). , ' , / . , .. V / , , , , 

(10) Greenwood v. Sutcliffe , [1892] 1 Oh., 1, 

(11) Juggutputtee Singh v* Madho Singh , 
(1855) S, D.A, 54. 

(12) Scott v. Uxbridge Bailway Go,, £*. R. 
0. P., 596 ; Manning v. Dunn, *2 C. Ss K» 13 ; 
Sweny v. Smith, L.R., 7 Eq,, 324; Green- 
wood v. Sutcliffe , [1892] 1 Ob., 1. 

(18) Nanu v. Manchee, IX,R., 14 Mad., 
49 . ' , " . ■ ' ' ■ /' ' 

(14) Abdoor Rahman v. Khiolal , 6 W.R., 
225 ; Prannath v, Bookea Begum , 7 M.I.A** 
823 ; Makhan Knar V* Jasoda Ruar t IX*R„ 
6 AIL, 399 . ' ' ; , ; ' ; ' 




(1) Kora Nayar v, Mamappa, I. L. R., XT 
Mad., 267. 

{2} Nobungo v. Goluckmonee, 1 Hay., 76; 
iconfirmedici Gcolukmom e v. Nobungo , W. B. 
E.B., 14. 

(S> Dehmdra Mohan v. Sona, I. L. E. f 
26 AIL 291 (294). 

(4) J6. 

• (5) 0/. Jawahir Singh v, Bachman, 9 0. W. 

N. 745, P. 0. 

, (6) Dabee Bawoot v. H&eramun, 8 W. B. 

: 228 . r 

(7) Act IX of 1872, s. 38 (3). 

(8) Barberv. Bamana , I. L. B., 20 Mad., 

461 (464) ; following' Wallace v. Kelsalt , ,7 M. 

and W., 264. To the same eSeefe Dixon v. 


Clarke, 5 0. E,, 365. 

(9) Ram Sumran v. Sahibzada , (1885) A. 
W. N., 328. 

(10) Madhavi v, Kunhi Pathumma, I.L.B, 
23 Mad., 510. 

(11) Scarf e v. Morgan , 4 M. & W., 270 ; 
The Norway . B. & L., 409 ; Kerf or d v. 

deZ, 29 L. J., Ex.. 303. 

(12) Rivers v. Grffiiths , 5 B. & Aid.', 630; 
Addison on Contracts (9th Ed.}, p. 152. 

(18) Chapman v. Micks, 2 C. & M, 633 ; 
Diason v. Clarke , 5 0. B., 365 (377); Chore y. 
Callaway , 1 Esp , 116 ; 13a;i Abdul Rahman. 
v. HajiNoor Mahomed , I. L. R, f 16 Bom, t . 
141 (150), 


But the fact that a certain sum of money deposited and accepted by the* 
mortgagee as the full amount due, is afterwards denied by him to be the full 
amount and that the tender is accompanied by a claim to a registered receipt 
{to which the mortgagee agrees) and to the return of the title-deeds, does not 
render the tender conditional, and therefore invalid, ® A deposit accom- 
panied by a petition that the money might be retained in Court until the decision 
of certain objections made by the mortgagor, is not valid. ( 1 2 * 4 * * 7 8 ) Nor is a deposit 
made to the eredit of the mortgagee and a third person, even though the latter 
be the mortgagee’s pleader, but inasmuch as such a deposit involves his con- 
currence to withdrawal by the mortgagee, the deposit cannot be held to be- 
unconditional. ® As the Court observed : “ The section confers on mortgagors 
an exceptional privilege, which other debtors do not enjoy, of paying the 
amount of their debt into Court and so relieving themselves of any further 
liability. An exceptional privilege of the kind, however, must not be abused, 
and a mortgagor who does not strictly observe the provisions of the section, 
but makes a payment which involves the necessity of decision of the Court 
as to the rights of parties other than the mortgagee, cannot be regarded as 
having made the payment within the meaning of the section, ® It is, of course,, 
no deposit, when there is no direction to pay it to the mortgagee or when for 
want of definite instructions it is not available to him. ® Where the deposit 
is sought to be made on the last day before his right would be barred, and the 
Courts are closed, he can make it on the next open day. ® With regard to 
payment it is provided in the Indian Contract Act (7). that " an offer to one 
of several joint promisees has the same legal consequences as an offer to all of 
them,” and hence tender of payment to or refusal by one of the several mort- 
gagees has in law the same effect as if the tender or payment was made to or 
refused by all of them jointly. ® 


1867. A deposit on account of disputing claimants to the deceased mort- 
gagee’s estate is good and gives the mortgagor the right to sue for the possession 
of the mortgaged property.!. 9 * ) Where a deposit is made to the credit of persons 
who are entitled to it in addition to those who are not, and the former are 
thereby prevented from drawing it, the deposit is invalid, and cannot avail the 
mortgagor in a subsequent suit for redemption. 0°) The mortgagor need not 
deposit if the creditor has dispensed with the tender. Thus if he claims too 
much or set up other claims, or so conducts himself as to show that a tender 
even if made will not be accepted, the mortgagor need not make it.( 1J ) In a 
valid plea of tender the mortgagor must, however, show bis continued readiness 
to pay,! 12 ) and where the mortgagee refuses to receive the amount, it is a fit 
case in which deposit should be made in Court.! 1 **) An offer by letter 
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unaccompanied by money actually produced for payment W or a mere 
notice in a newspaper by a mortgagor to a mortgagee to receive the mortgage- 
debt is not a sufficient tender. ® nor is a mere willingness to pay equivalent to 
a tender, and a fortiori it canot be held equivalent to a payment in Court ( 3 ) 
which implies that, once deposited, the money is not withdrawn but remains in 
Court and is available for payment to the mortgagee. A cheque even of a 
man of credit is not a good tender in law and need not be accepted, but if it is 
once accepted, then the payee is bound by it unless it be dishonoured.! 5 ) 

1868. Who may deposit. — Under this section not only the mort- 
gagor but any other person entitled to redeem may make the deposit in Court. 
Persons who are so entitled are enumerated in section 91. The mortgagee is 
not bound to accept a tender made by a stranger or by any one not entitled to 
redeem, for, as against all hut such persons he has a right to hold the pro- 
perty.^) So conversely a tender must be made either to the principal whose 
business it is to consider it or to his authorized agent, and a tender made to a 
person who disclaims authority to receive it, is made at the maker’s risk. 1?) 
The deposit cannot be made until after the mortgage-money has become pay- 
able, that is, until the date fixed in the mortgage for re-payment and before the 
mortgagor’s suit for redemption is barred, for, if the mortgagor cannot redeem, 
he cannot for obvious reasons be allowed to make a deposit. 

1869. The deposit may be made in the Court in which he might have 

instituted his suit for redemption. Such Court is the Court 
nwia our. 0 f ^ ie l owes t grade of competent jurisdiction to try the 
case.! 8 ' situated within the district in which the property is situate.! 9 ) After 
the deposit is validly made in the proper Court, the liability of the mortgagor to 
see to the appropriation of his money ceases, the Court being required then to 
issue a written notice to the mortgagee which may be served upon him or his 
agents, or the curator of his property in the case of bis incompetency. Ul) 
It has been held that this section must be read in conjunction with sections 67, 
86 and 88. Consequently, after one Court has taken cognizance of a suit by a 
mortgagee for the enforcement of his security, the mortgagor cannot deposit 
the mortgage-money in another Court under this section. U 2 ) 

1 870. Form of Notice. — The form of notice prescribed by the Calcutta 
High Court under section 104 will be found printed under that section. 

1871. Court’s Power in Case of Dispute.— -The summary juris- 
diction possessed by the Court while exercising its power under this section 
(1872) precludes it from going into the question of sufficiency of the 
deposit, if it is challenged by the mortgagee. Nor is it for the Court 
to construe the mortgage-deed and calculate for the parties the amount 
really due, since no decision given by it can be final, and without which 


(11 Chetan Das v. Qobind , 12 A. L. J. 111. 

(2) Pandjirav v. Naroji (1891), B. P. J., 
57* 

(3 ) Kraus v. Arnold , 7 M. 59 ; P.C., 
Leatherdale v. Sweepstone, 3 C. & P., 342 ; 
approved in Haji Abdul Rahman v. Saji 
Noor Mahomed, I. L. JR., 16 Bom., 341 (150; ; 
Kaniya v, Devapa , I. L. B., 22 Bom, 440. 

1 (4) Krishnamami v. Thippa Ramaswami , 
8 I. C. (Mad). 763. 

(5) Johnstone v. Boys , [1899] 2 Cb,, 73, 

G, TP — 152 


(6) Lomax v. Bird i 1 Yern., 182 ; Lant v. 
Crisped . 2 Eq. Cr. f Abr., 599. 

(7) Bai Rutionbaiv. Fraser Ice Factory , 
I. L. B. 32 Bom, 521. 

(8) S. 15, Civil Procedure Code (Act XIV 
of 1882, now Act V of 190S). 

(9) S. 16, ibid . 

(30) S. 102, 

(11) S. 103. 

(12) Bayya Saov. Narsinga , 101.0. (Mad.) 
393. 
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its action would be purely officious warranted neither by the terms nor 
the spirit of the rule. Its chief and only function is that stated in the 
second paragraph. If the mortgagee receives the money, the Court must pay 
it over to him in full satisfaction of the mortgage and make the mortgage-deed 
over to the mortgagor. If there be any dispute as to the amount due or the per- 
son it is payable to, the Court must stay its hand and leave parties to their legal 
remedies. ■ . 

If the mortgagee is a minor or otherwise incompetent to contract, 
the Court, has under section 103, power to appoint a guardian ad litem and 
serve notice upon him. Some care is required to appoint a duly qualified 
person to act for him as his receipt would amount to a valid discharge of 
the debt. ( 1 2 3 ) It is the duty of the mortgagor to see that a proper person is 
appointed his minor mortgagee’s guardian. Until he does so, ne cannot be said 
to have completely performed his part, so as to exempt him from payment of 
interest. $) Where on the death of a mortgagee, the mortgagor deposited 
the money in Court, giving notice to two rival claimants and the Court paid the 
money to one having no title at all, it could not affect the discharge which the 
mortgagee had validly received under this section. ( 4 ) The money deposited 
by the mortgagor is held by the Court on the terms on which it is deposited, and 
the mortgagee is only entitled to withdraw it upon fulfilling the conditions laid 
down in this section, that is, if he accepts the money deposited in full discharge 
of his mortgage and is in return willing to deposit the mortgage-deed, if in his 
possession or power. I 5 * * ) Where, therefore, a sum found due in a suit for 
redemption by the mortgagor was deposited by him under this section for 
payment to the mortgagee, the latter could not withdraw the amount and 
file an appeal against the decree claiming a larger sum than that deposited. 
And if he withdraws the amount during the pendency of his appeal, the Court 
will dismiss the appeal on the ground that his withdrawal imported acquiescence 
in the conditions subject to which alone it could be withdrawn, and which 
precluded an appeal on the ground of its insufficiency.^) But if the appellant 
had withdrawn the money, being misled by the terms of the decree and be had 
since repaid or redeposited it or was at least willing to do so, he should not be 
prejudiced in his appeal .W Another effect of deposit on the mortgagee is that 
the interest on the mortgage ceases as from that date, ( 8 ) and he cannot then 
institute a suit to enforce his mortgage. Where a deposits is once duly made, the 
fact that the legal representatives of the mortgagee are not qualified to with- 
draw the amount does not affect the mortgagor, for the interest will cease to 
run as from the date of the deposit, whether there is any one competent to 
withdraw the money or not.i 9 ) He becomes also liable to the mortgagor for 
his gross receipts from the mortgaged .property..! 10 ) 


(1) Shiva v. Manoharlal, 16 0. C. 261. (855) P. C. 

(2) Earn Sumran v. Sahibzada , (1885) (6) Dal Singh v. Pitam Singh, T. !♦. R., 25 

A.W.N. 828. All., 179; followed in Mothair v, Ahmatti , 

(3) Pandurang v. Mahadafi, I. L. R. 27 I. L, R., 29 Mad,. 232. 

Bom. 23. (7) Dal Singh v. Pitam Singh , I. L. R,, 

(4) Bam Sumran v, Sahibzada, (1885) A. 25 AIL, 179 (182). 

W.N. 328; Pandurang v, Badahhoy, I.TjA (8) S, 84 ( q . v.), but see para. 2 of s. 84. 

26 Bom. 648. (9) Pandurang v.Dadabhoy, I, L, R«, 26 

(5) Hence till this is done the money cannot Bom., 643. 

be attached as of the mortgagee. Mothair v. (10) S, 76 (i) ; see comm. ; Bukhmini Ba% 

Ahmatti f I, I». R., 29 Mad., 282 ; Bane v. VenJcatesh , 9 Bom, B. R., 958, 

Chandra v, Kesho Bati , I.L.R. 36 Cal., 840 
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. 1872. If he withdraws the amount and delivers possession of the property, 

it has already bean stated that he cannot then enforce his lien which he may have 
bad on the property on account of payment by him of the Government revenue. W 
If the mortgagee pleads insufficiency of the deposit, the Court in England is 
entitled to make an inquiry, i 1 2 3 4 ) but no such power appears to be reserved to the 
Courts in this country (3) (§1871). But there is nothing to preclude the mort- 
gagor from waiving any of the conditions implied by the section. He may, for 
instance, permit the mortgagee to withdraw the money without prejudice to his 
claim for a larger amount. (-) In such case the Court should indorse payment 
and return the mortgage-deed to the mortgagee. The delivery of the discharged 
mortgage-deed is however, not a condition precedent to the validity of with- 
drawal, for the mortgagee is only to deliver the deed “ if then in his possession 
or power.” But, of course, the Court has to be satisfied that the non-delivery is 
not one to the deed being otherwise charged or sub- mortgaged. The withdrawal 
of the deposit by the mortgagee, is tantamount to redemption of the mortgage in 
respect of which the deposit is made. He must give up the deed and cannot then 
sue for any payments made by him, and which he might, under the law be entitled 
to add to the mortgage money. ( 5 * ) Since the tender and acceptance of the 
mortgage-money postulates the relationship of mortgagor and mortgagee it 
follows that by acceptance the mortgagee is deemed to acknowledge the title of 
the depositor. ]fc has been stated before that the mortgagor may permit the 
mortgagee to withdraw his deposit without prejudice, but it is a variation of 
the procedure which could not;.be extended. For instance, it is obvious that the 
mortgagor could not deposit any money for payment to the mortgagee under 
protest, as in such a case, it is open to the mortgagor to make his tender without 
the intervention of the Court. The mortgagee is not bound to accept an in- 
sufficient deposit, but if he does he is bound to give up the deed and forego any 
further claim he may. The petition filed under the section and the order 
passed thereon are not proceedings in a regular suit, and from the mere direction 
that the petition be verified in the manner prescribed by law for verification of 
plaints does not warrant the inference that the order made upon it has the 
force of a decree in a regular suit. Henc 9 the mortgagor’s promise subsequent 
to the deposit to convey some lands to the mortgagee, who on that assurance 
accepted the deposit, can be specifically enforced, the petition and the order 
thereon being no bar to the suit under 0. 34, r. 3 or any other section of the 
Civil Procedure Code. f?) Reading section 67 together with sections 83 and 84( 8 ) 
the Madras High Court has held, that ** it was not intended to take away the 
plaintiff’s right of suit before there was notice to him or knowledge on his part 
of the deposit.” Hence where the defendant paid money into Court one day 
previous to the institution of the suit on the mortgage, but the notice under the 
section was not served upon him before he filed his plaint and be was not aware 
of the deposit at the time he filed it, it was held that he was not precluded from 
proceeding with the suit, and was entitled to a decree as in a confession of 
judgment with full costs.$) 


(1) Anandi Ram v Dur Najaf Ali, I.Ii. v. Dar Najaf Ali % I. L. R., 13 All. 195; 

R., 13 All., 195. Balaram v. Nanuram> 1 0. P. L. R., 154. 

(2) Sharjpnell v. Black , 2 Eq, Ca. Abr., (6) Suneharav. Shadi , 1A.LJ. 590. 

€04. (7) Act V of 1908. 

(3) Of. Tarayya v, Pichayya , I. L, R., (8) Now O. V, r. 4 ; O. Y, r. 20 (2) ; O. V, 

13 Mad., 316. r. 20 (3), Act V of 1908. 

(4 ) Ear day al v, Pirthi Singh , I. L. R., (9) SUaramayya v. Venkairamanna, I. L. 

32 All., 142. Em 11 Mad., 371, 

(5/ E.g. under Ss. 72, 76 ; Anandi Ram 
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1873. Premature Deposit. — In order that a deposife'may be valid, it 
most be made “ at any time after the principal money has become payable.” 
What significance is to be attached to these words has been already the subject of 
a previous discussion(§§ 1347-1377). It may here suffice to state that a deposit 
in Court before the due date is not a valid tender of the debt.W A decree pro- 
vided that if the mortgagor committed a default in the payment of Es. 300 on 
the 7th October 1897, the mortgagee should be entitled to take possession. The 
mortgagor having committed a default, the mortgage© became on that date 
entitled to possession, but which however he did not get till the 3rd April 1898, 
In the meantime, however, on the 19th March, the mortgagor had deposited the 
mortgage-amount in Court under this section. On the question arising as to 
whether the tender so made had effectually redeemed the mortgage, it was held 
that since the right to redemption could accrue only after the mortgagor had 
delivered possession to the mortgagee, the tender made on the 19th March was 
premature and ineffectual/ 1 2 ) 

1874. Does Delivery of Deed create any Right P — The provision 
that on accepting deposit the mortgagee must deliver up the mortgage-deed to 
the mortgagor 4< or such other person as aforesaid,” may occasion some difficulty. 
So far as regards the mortgagor, redelivery of the deed may be regarded as 
symbolizing cancellation of the mortgage, but it is scarcely so regarded in 
section 60, under which a much more elaborate procedure is prescribed on the 
discharge of a mortgage. Of course, if the mortgagee is in possession or more 
has to be done beyond the delivery of the deed, the mortgagor would have to 
institute a regular suit. Similarly, a person entitled to redeem may not get all 
he wants by resorting to the procedure of this section. Again, delivery of the 
deed is out of the question where the deposit is made after a suit on the mort- 
gage, and in which case, the benefit to the other person from payment under 
this section would still be more problematical.. 

1875. Limits of the Rule.— A s this section relates only to a deposit 
made of money due on a mortgage, the Court is incompetent to receive it if it is 
paid towards a simple money-bond, and if the Court accept deposit and issue 
notice to the creditor it will not be a valid tender. 

84. When the mortgagor or such other person as aforesaid 
Cessation of has tendered or deposited in the Court under 
interest. section eighty-three the amount remaining due 

on the mortgage, interest on the principal money shall cease from 
the date of the tender or as soon as the mortgagor or such other 
person as aforesaid has done all that has to be done by him to 
enable the mortgagee to take such amount out of Court, as the 
case may be. 

Nothing in this section or in section eighty-three shall be 
deemed to deprive the mortgagee of his right to interest when 


(1) Eshahuq Molla y. Abdul, I. L E„ 31 
Cal., 183. 

(2) Earn Sonji y. Krishna ji, I. L. R., 26 
Bom., 812 (316) ; following Tani v, Eari t 
0887) B. P. 3. 315, F. B. ; Malhar v. 


Anandram , (1889) B. P. J., 51 ; followed in 
Bapya Sao v, Narsinga , I. L. R., 35 Mad.. 
209. 

(3) Eshahuq Molla v. Abdul, I, I», R„ 31 
Cal., 183 (185). 
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there exists a contract that he shall be entitled to reasonable 
notice before payment or tender of the mortgage-money. 

1876. Analogous Law. — This section is supplementary to section 83, 
to which reference should be made for a fuller commentary. 

With the section may be compared the following section of the Indian 
Contract Act : — 

38. Where a promisor has made an offer of performance to the promisee, and the offer 
has not been accepted, the promisor is not responsible for noa-performance, nor does he thereby 
lose his rights under the contract. 

Every such offer must fulfil the following conditions : — 

(1) It must be unconditional, 

(2) It must be made at a proper time and placa, and under such circumstances that the 

person to whom it is made may have a reasonable opportunity of ascertaining that 
the person by whom it is made is able and willing there and then to do the whole 
of what he is bound by his promise to do. 

(3) If the offer is an offer to deliver anything to the promisee, the promisee must have a 
reasonable opportunity of seeing that the thing offered is the thing which the pro- 
misor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequences as an offer fco 
all of them. 

Illustration, 

A contracts to deliver to B at his warehouse, on the 1st March 1873, 100 bales of cotton 
of a particular quality, In order to make an offer of performance with the effect stated in 
this section, A must bring the cotton to B's warehouse, on the appointed day, under such 
circumstances that B may have a reasonable opportunity of satisfying himself that the thing 
offered is cotton of the quality contracted for, and that there are 100 bales. 

The effect of deposit in regard to interest is the same here as in England. (!) 
And the provisions of the Bengal Tenancy Act would appear to be 
nowise different 

1877. Principle. — By depositing the money the mortgagor has done all 
■that has to be done by him to enable the mortgagee to tak6 such amount out of 
Court, and therefore he is no longer bound to pay him interest unless payment 
was stipulated to be made after reasonable notice, in which case the section 
provides for its continuance. It must be noted that the interest ceases from the 
date of deposit and not from the receipt of notice by the mortgagee.(4) This 
fixes the date and avoids the uncertainty that would have been involved in 
fixing for its cassation the date of service which maybe evaded by the mort- 
gagee. But where the deposit is inadequate it does not entitle the mortgagor to 
the benefit of the section even pro tantoM 


(1) Fisher, § 1851, citing Button v. Rodd, (3) Kripa Sindhu v. Ananda , 11 
2 Oh. Gas., 206 ; Roberts v. Jeffreys, 8 Li. 988, F.B, 

Oh., 137 ; Cliff v. Wordsworth, 2 Y. &C .C.C. (4) Deo Dat v. Ram Autar , I. L. B.,-8 

598 ; Kinnaird v. Trollope, 42 Ch. D., 610 ; All., 502 {508} ; but see Saji Abdul Rahman 
Bank of New* South Wales v. O'Connor , 14 v. Saji Noor Mahomed, I . L. B,, 16 Bom., 
App. Cas., 273 (284). 141 (147, 148). 

(2) S. 67, Bengal Tenancy Act (YIII of (5) Deo Dat v. Ram Autar, LL.B*, 8 AIL, 

1885), 502. 
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1878. Meaning of Words. — “ Such other person as aforesaid i.e, 9 as 

mentioned in section 83. “Tender;” See sections 60 and 83. “ Deposit 

See section 83. 

■*. Nothing in this section , do. : ” this is in accordance with the last bat one 
paragraph of section 60 Iq. v.), 

1 879. Effect of Deposit upon Interest. — This section provides that 
interest on the principal money shall cease from the date of the tender or 
deposit of “the amount remaining due on the mortgage.” Hence where the 
mortgagor deposits an amount which falls short of the amount actually due,, 
presumably interest does not cease pro tanto.i 1 But in an elaborate judgment 
Telang, J., has drawn a distinction between such payment when made under the 
belief that it was the entire sum due, and when made knowing more to be due than 
is tendered. In the former case he would not allow interest pro tanto , and in 
the latter case, following the English cases,* 2 * he would hold that the partial 
tender being bad, the mortgages is entitled to interest.* 3 ) But it is submitted 
that the view taken by the Bombay High Court is scarcely fair to the mortgagee, 
or supported by the ianguage of the section, since there seems no reason why 
the mortgagee should suffer for the mortgagor’s mistake. 8 As is manifest from 
the section, a condition precedent to the cessation of interest is the tender or 
deposit of “the amount remaining due on the mortgage,” and which means, of 
course, the whole amount legally due and recoverable from the mortgagor.. 
The case is, of course, different where in a regular suit the Court decrees a 
certain sum as due which the mortgagor deposits and the mortgagee withdraws,, 
but which was subsequently raised in appeal, in which case, interest would stop 
on the sum received which would operate as satisfaction of the mortgage pro 
tantoM} But the case might be different if the money was withdrawn without 
prejudice to his right of appeal.® The amount du8 on the mortgage naturally 
includes the interest and other incidental charges which the mortgagee may add 
to the mortgage-money, where interest was payable “ from this day, until pay- 
ment of the whole amount,” interest in the absence of mercantile custom or 
usage cannot be charged for either the day the money was advanced or on 
which it was repaid.® 

1880. Where after a valid tender ths mortgagee refuses to act as provided 
in the last section, the mortgagor must bring a suit for redemption, the costs of 
• which will have to be paid by the mortgagee,® and which the former can set off 
against the mongage-money payable by him, notwithstanding any claim that the 
defendant’s attorney might have against the defendant in respect of the 
defendant’s costs of suit,® and if the costs exceed the mortgage-debt, the 
mortgagor is entitled to. obtain possession at once of the mortgaged property and 
to recover the balance of the costs against the defendant.* 9 ) Besides the suit for 
redemption, it would appear the mortgagor has no other remedy. He cannot 
bring a suit compelling the mortgagee to accept the tender, or to recover the 
title-deeds. 


(1) Deo Dat v. Ram Autar , I.L.R., 8 All., 
502.(508) ; Behari Lai v. Ram Ghulam, I. L. 
B., 24 All,, 461. 

(ty Dixon v. Clarke, 5 0. B., 365 (379) ; 
ITenwQQdv. Oliver , 31 B.D„, 409. 

(3), pan Abdul Rahman v. Haji Noor 
Mahomed , 16 Bom., 141 (148). 

{ 234 ) Di9avlbarY - 11 C - LJ * 226 






(5) lb, p. 235 : following Bowen v« Omen , 11. 
Q,B« 130. 

(6) Raghub v, Bhohen f 8 C.W.N 2)6. 

(7) Dhondo Rama chandra v. Balkrishna 

8 Bom., 190 (i 93). 

(8) Brijnaih v. Mggernatk, J.L.B., 4 Cal., 
742 ; s. 221, Civil Procedure Code (Act XJT 
of 1882). 

(9) Sidu v, Bap I.L.R., 17 Bom., 32. 




*$*3 srfsi&i i&fe I® 
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1881. It has been held in Calcutta that a proper tender, though impro- 

perly refused, would still carry interest unless it is shown 
endet ever rea y. ^ m0 rtgage- money was kept unemployed.! 1 ) In this 

view, a tender is then a continuing offer, and postulates the earmarking of the 
money for payment to the mortgagee. If, therefore, after making a valid 
tender improperly refused by the mortgagee, the mortgagor employs the money 
or does not keep it ready for payment to the mortgagee, then he cannot ask for 
cessation of interest. This is also the view taken by the English Courts, ( 2 * * > 
though a different rule prevails in America -where it is not necessary that after 
refusal of the tender the money should be held in readiness for payment to the 
mortgagee!® And this view is taken in Madras where relying upon the language 
of this section that “ interest shall cease from the date of the tender” it is held 
by no means necessary that the mortgagor should offer the tender, always keep 
the money ready for payment.^) 

1882. Notice when required. — The section is subject to the proviso 
that if the mortgagee has contracted for a reasonable notice before redemption, 
he cannot in violation of his agreement redeem unless after the requisite notice. 
But the object of the notice being to enable the mortgagee to find another 
security, it is not required if the mortgagee has waived it by his own action as 
by demanding payment or otherwise.* 6 * * ) By a rule of practice in England, six 
months’ notice is deemed requisite, or in lieu of notice interest for the same 
period is usually payable. ® No notice is, however, required in the case of an 
equitable mortgage which is presumed to be merely temporary, M but there is 
of course, nothing against the parties contracting.® A reasonable notice, is 
deemed to be necessary even in the case of a loan payable on demand. < 9 } 

Suits for foreclosure, sale or redemption . 

85. [Subject to the provisions of the Code of Civil Procedure,. 


section 437, all persons having an interest in the pro- 

for foreclosure, S sale P ert y comprised in a mortgage mast be joined as 
and redemption. parties to any suit under this chapter relating to such 
mortgage : Provided that the plaintiff has notice of 

such interest.] 

NOTE.— -Sections 85—90 and 92—94, 96, 97 and 99 of this Act, being sections relating to 
procedure, have been repealed from this Act, and are re-enacted as order XXXIV, rules 1—6, 
7, 8, 10 and 12—14, respectively. They will be found set out and annotated in Part 2 of this 
Volume. 


(1) Ram Nath v. Gopal Chandra, 8C.W.N, 
158(155 ) ; Sattyabadi v. Mt, Hirabati , I.L.R, 
34 Cal. 223 (229) ; Jajat Tarini v. Naha 
Gopal, I.L R. 34 Cal, 305. 

(2) Gyles v. Ball , 2 P. Wins.', 378 ; Cliff v. 

Wordsworth, 2 V. & C.C.C., 598 ; Kinnaird v. 

Trollope , 42 Ch. D., 610 ; Button v. Redd, 2 
Ch., Ca., 206; Edmondson v. Copland , [1911] 

2 Ch., 301 (310) in which Joyce, J. laid down 

that the tenderer is bound to account to the 

mortgagee for any interest he has himself 

made from the money — the view taken being 
that after withdrawal ofthe tender it would be 

unreasonable that the mortgagor should have 
and make full use of the mortgagee’s money 
without paying any interest.” Otherwise 


interest was charged to mortgagor duhitante 
ib, 311. 

(3) Revard v. Clink , 33 Am. 8. R., 458 ; 
Kortright v. Cady, 21 N. Y., 848 ; Werner v, 
Tuch , 12N.T., 217, cited in Jones, §§ 686- 
908. 

(4) Velayuda v. Eyder Hussan , 33 

Mad., 100. 

(5) Banner v. Berridge , 18 Ch, D., 254. 

(6) Fisher, § 1499. ^ 

(7) Fitzgerald v. Mellersh , [1892] 1 Ch., 385. 

(8) Coote on Mortgage (5th Ed.), 1174: 

(9) Toms v. Wilson, 4 R. & S., 442 ; 
Brighty v. Norton , 3 B. & S., 305 ; cited in 
Fitzgerald v. Mellersh, [1692] 1 Ch., 885 
(390). 
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Foreclosure and sale. 

86- fin a suit for foreclosure if the plaintiff succeeds, the Court 
shall make a decree, ordering that an account be taken 
Decree la fore- 0 f w h a fc w iH he due to the plaintiff for principal and 
■closure suits. interest on the mortgage, and for his costs of the suit 

if any, awarded to him, on the day next hereinafter referred to or, 
declaring the amount so due at the date of such decree, 

and ordering that, upon the defendant paying to the plaintiff or 
into Court the amount so due, on a day within six months from the date 
of declaring in Court the amount so due, to be fixed by the Court, the 
plaintiff shall deliver up to the defendant or to such person as he appoints, 
all documents, in his possession or power relating to the mortgaged 
property, and shall transfer the property to the defendant free from all 
incumbrances created by the plaintiff or any person claiming under him, 
or, where the plaintiff claims by derived title, by those under whom he 
claims ; and shall, if necessary, put the defendant into possession of the 
property ; but 

that, if the payment is not made on or before the day to be fixed 
by the Court, the defendant shall be absolutely debarred of all right to 
redeem the property.] 

NOTE.-— Ss. 85—90 and 92—94, 96, 97 and 99 of this Act, being sections relating to 
procedure, have been repealed from this Act, and are re-enacted as Order XXXIV, rules 1—6, 
7, 8, 10 and 12—14, respectively. They will be found set out and annotated in Part 2 of this 
Volume. 

37 . [If payment is made of such amount and such subsequent 
Procedure in case cos ^ 3 as are mentioned in section ninety-four, the 
of payment of defendant shall (if necessary) be put into possession 
amount due. 0 f the mortgaged property. 

If such payment is not so made, the plaintiff may apply to the Court 
for ail order that the defendant and all persons claim- 
Order absolute for j n g through or under him be debarred absolutely of all 

iOFCClOSUrfi o o 

right to redeem the mortgaged property, and the Court 
shall then pass such order, and may, if necessary, deliver possession of 
the property to the plaintiff : 

Provided that the Court may upon good cause shown, and upon 
Power to enlarge such terms, if any, as it thinks fit, from time to time 
time, postpone the day appointed for such payment. 

On passing of an order under the second paragraph ’ of this section 
the debt secured by the mortgage shall be deemed to be discharged. 

In the Code of Civil Procedure, Schedule IV, No. 129, for the words 
“final decree” the words ‘[decree absolute” shall be substituted.] 

NOTE.— Sections 85—90 and 92 — 94, 96, 97 and 99 of this Act, being sections relating to 
procedure have been repealed from this Act, and are re-enacted as Order XXXIV, rules 1 — 6, 
Uy 8, 10 and 12—14, respectively. They will be found set out and annotated in Part 2 of 


8, 10 and 12—14, respectively. ' 
this Volume. 





SS. 88—90.] 


WHO MAY BEBBBM; . 


88. [In a suit for sale, if the plaintiff succeeds, the Court shall pass 
a decree to the effect mentioned in the first and second 
eceee for sale. paragraphs of section eighty-six, and also ordering 
that, in default of the defendant paying as therein mentioned, the 
mortgaged property or a sufficient part thereof be sold, and that the pro- 
ceeds of the sale (after defraying thereout the expenses of the sale) be paid 
into Court and applied in payment of what is so found due to the plaintiff, 
and that the balance, if any, be paid to the defendant or other persons 
entitled to receive the same. 


90. [When the net proceeds of any such sale are insufficient to pay 
Recovery of ba- ! the amount due for the time being on the mortgage,^ 
lance due on raort- if the balance is legally recoverable from the defendant 
£ a 2 e * otherwise than out of the property sold, the Court may 

pass a decree for such sum.] 

NOTE.— Sections 85 — 90 and 92—94, 96, 97 and 99 of this Act, being sections relating to 
procedure, have been repealed from this Act, and are re-enacted as Order XXXIV, rulesl— 6, . 
7, 8. io and 12 — 14, respectively. They will be found set out and annotated in Fart 2 of this 
Volume, Y. v l? ; . : • ; ;:Y," w 

a TP— 153 
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In a suit for foreclosure, if the plaintiff succeeds and the mortgage 
is not a mortgage by conditional sale, the Court may. 
Power to decree the instance of the plaintiff, or of any person 
suit . m ° VeC ° sure ’ interested either in the mortgage-money or in the right 
of redemption, if it thinks fit, pass a like decree (in lieu 
of a decree for foreclosure) on such terms as it thinks fit, including, if it 
thinks fit, the deposit in Court of a reasonable sum, fixed by the Court to 
meet to the expenses of a sale and to secure the performance of the 
terms.] 


NOTE. — Sections 85—90 and 92— 94, 96, 97 and 99, of this Act, being sections relating to 
procedure have been repealed from this Act. and are re-enacted as Order XXXIV, rules 1 — 6, 
7, 8, 10 and 12 — 14. respectively. They will be found set out and annotated in Part 2 of this 
Volume. 


89. [If in any case under section eighty-eight the defendant pays 
to the plaintiff or into Court on the day fixed as aforesaid 

defendant 1 * 6 ^jTs amount ^ ue ua ^ er the mortgage, the costs, if any, 
amouDfcdue. paJS awarded to him, and such subsequent costs as are 
mentioned in section ninety-four, the defendant shall 
(if necessary) be put in possession of the mortgaged property ; but if such 
payment is not so made, the plaintiff or the defendant, as the case may be, 
may apply to the Court for an order absolute for sale of the mortgaged 
property, and the Court shall then pass an order that such property, 
or a sufficient part thereof, be sold, and that the proceeds of the sale be 
dealt with as is mentioned in section eighty-eight; and thereupon the 
defendant’s right to redeem and the security shall both be extinguished,] 


NOTE.— Sections 85 — 90 and 92— 94, 96, 97 and 99 of this Act, being sections relating to 
procedure, have been repealed from this Act, and are re-enacted as Order XXXIV, rules 1—6, . 
7, 8, 10 and 12—14, respectively. They will be found set out and annotated in Part 2 of this 
Volume. 



(1) Fisher, § 1415, et seq. ; Robbing Mort- 
gage, 692, 706, Clause (6) is taken from 
the judgment of Lord Hatheriey in Pearce 
v, Morris, L.R., 5 Ch M 227. Snell’s Equity, 
pp, 354, 355 ; Story’s Equity Jurisprudence 
(2nd Eng. EcU, IS 1023, 1023a, 10285, 

(3) Kishen y. Belasoo, 3 W.R., 230 ; Bisso ■ 


nath v- Brojo Nath , 6 W.R., 230, (Both these 
cases are cited in the marginal note against 
clause ( b ) of this section in the Bill,) 

*(4) JDoorga Per shad v. Luchmun , 17 W.R. r 
272. (This case is cited against clause (c)> 
in the Bill with the note added — w But see 
marginal note in the Bill ”)- 

(5) S 768, 
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Redemption. 

9 1 . Besides the mortgagor, any of the following persons 
may redeem, or institute a suit for redemption 
reSmp ml saef ° r of = mortgaged property 


(a) any person (other than the mortgagee of the interest' 
sought to be redeemed) having any interest in or 
charge upon the property;, 

(b) any person having any interest in, or charge upon, the 

right to redeem the property ; 

(c) any surety for the payment of the mortgage-debt or 

any part thereof ; 

(d) the guardian of the property of a minor mortgagor 

on behalf of such minor ; 

( e ) the committee or other legal curator of a lunatic or 

idiot mortgagor on behalf of such lunatic or idiot ; 

(J) the judgment-creditor of the mortgagor when he has 
obtained execution by attachment of the mortgagor’s 
interest in the property ; 

( g ) a creditor of the mortgagor who has, in a suit for the 
administration of his estate, obtained a decree for 
sale of the mortgaged property. 

1883. Analogous Law. — This section closely resembles the English 
law according to which the persons enumerated in the section are also entitled 
to redeem. U* 

Prior to the passing of the Act, there was no statutory provision permitting, 
redemption in favour of persons other than the mortgagor’s representative, ! 2 ) 
But this term was construed to designate a person who, “ either by law or by 
contract between the parties succeeds the mortgagor, whether mediately or 
immediately in the position which be holds relative to the mortgagee in respect 
of the property which is the subject of the mortgage.”! 3 ) Under the pre-exist- 
ing law a person holding under the mortgagor, as for instance, a mohurruree' 
lessee could not redeem, <*) but such a person can no longer be denied that 
right. 

The last clause is acknowledged to have been taken from Fisher’s work on 
mortgage. ( 5 ) It will be observed that, though the section enumerates seven 
classes of persons who are declared entitled to redeem, still on close examina- 
tion it would appear that clauses (c) to ig) are more or less illustrative of the 


s« 91 J 
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(4) Bhajahari v, Gajendra , I. L. R., 37 
U., 282. 

(5) Kinnarid y » Tr allege, 39 Oh. D., 636. 


(1) Tasker v. Smith , 3 My. & Or., 70. 

(2) Courtenay y t Wright , 2 Giff., 837. 

(3) Baboo Kankha Lai v. Dad' Ali,- 
(1859) S.D.A., 1273 (1276), 


1884. Principle. — The object of the section is to enable the mortgagor 
to obtain the fullest value for his security, as also to enable him to disencum- 
ber his property with the help of others. The rule being primarily for the 
benefit of the mortgagor, persons possessing no interest in tbe property cannot 
be allowed to redeem. The equity of redemption being an estate in the land, 
only such persons as are entitled to any estate or interest in that equity are 
entitled to redeem a mortgage. The right is an inseparable incident of every 
mortgage,* 1 ) and no agreement between mortgagor and mortgagee can make 
the mortgage irredeemable.* 2 3 ! But the person claiming to redeem must show 
his title, for “ the mortgagee is not bound to any person who may start up 
with tbe allegation that he has succeeded to the rights of the original mortgagor.. 
On the contrary, it is his duty, as trustee for the mortgagor, to take the same 
care of the estate as he would of his own, and to admit no claims upon it 
until assured of the title of the claimant.” *3) 

1885. Meaning of Words. — “ Besides the mortgagor i.e. t a mort- 
gagor who has a subsisting title to the mortgaged property. ‘‘ May redeem or 
institute a suit for redemption “ May redeem ” in an execution-proceeding 
pending between the mortgagee and mortgagor, or out of Court if the mortgagee 
permits it. A suit would become necessary only if the other means fail. 
A person entitled to redeem is not necessarily entitled to sue for redemption 
(§1892). So while a prior mortgagee is, as such not entitled to redeem his 
junior mortgagee, he will be permitted to redeem him if he was impleaded in 
his suit and the mortgagee proceeds to execute his decree for sale which be may 
avert by redemption^) (§ 1726). Another instance is furnished of the right of 
redemption without the right of suit by tbe mortgagor who after the sale of his 
equity of redemption is sued on his personal covenant © (§1892). Other than 
the mortgagee '* A puisne mortgagee cannot redeem himself, but may redeem 
a prior or subsequent mortgagee. M The judgment-creditor of the mortgagor : ” 
Even after attaching tbe equity of redemption such a person does not acquire 
any interest in or charge on the property (§§ 846 — 849). 

1886. Mode of Redemption. — This section only enumerates certain 
persons wbo may, if they choose, redeem the mortgaged property. It does not 
state when and how that right may be exercised and in what order the several 
persons should rank in ease of competition amongst them. These lacunas 
of the law are, however, by no means unimportant, and they often render 
the section less useful than it might otherwise be. The first paragraph confers 
on the persons enumerated in the following clauses the right to redeem or 
institute a suit for redemption. These words have been used here in the sense* 
in which they are defined in section 60, which defines what is implied by the 
“ right to redeem,” and in which a suit to enforce that right is designated a 
suit for redemption. One mode of redeeming the mortgaged property is for 


first two clauses which only declare that any person having an interest in the 
mortgagor or the mortgaged property may redeem. Clauses (d) and are 
instances of persons interested in the mortgagor, while clauses (c), (/) and (g> 
afford instances of persons interested in the mortgaged property. 

This section does not provide a solution in case of competition between the* 
several persons enumerated. 
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the party redeeming to declare his status and pay or tender the mortgage- 
money to the mortgagee. If the latter refuses to accept payment, it may 
then be necessary to institute a suit for redemption, unless some other course i3 
feasible. A question has sometimes been raised in practice whether a person 
entitled to redeem can intervene in execution, as for instance, after the passing 
of the nisi decree, and before it is made absolute. This he can only be permit- 
ted to do, if he can be described as the representative of the mortgagor within 
the meaning of section 47 of the Code. There can be no doubt that this 
term is wide enough to include a representative in point of interest, such as 
an assignee of the mortgagor’s interest, In such a ease it is not the mortgagor 
but his assignee who is entitled to redeem the mortgaged property. For a 
mortgagor, as such, has not the right to redeem the property, if he has 
absolutely parted with his equity of redemption, or if the equity of redemp- 
tion ( 2) has been sold in execution, though no certificate of sale may have been 
granted to the purchaser.^) But in England if the mortgagee sues the 
mortgagor on his personal covenant after foreclosing his mortgage, a new right 
to redeem the mortgage, which had been previously foreclosed, revives in the 
mortgagor, who may then on pa>ment of the mortgage-money, insist upon the 
mortgaged property being recoaveyed to him, subject to such equity of reaemp- 


. (1) Ishan Chunder v. Beni Madhub ,1. L. 
R., 24 Gal., 62, F. B. ; Dwar Buksh v. Fatih 
JaU, X. L. R,, 26 Gal.; 250 ; Janhi Prasad v. 
TJjfai Rai, I. L. R., 16 All., 284; Badri 
Barain v. Jaikishendas, T. L. R., 16 AH., 
4&3 ; Lalji v. Nand Kishore , I. L R., 19 All.. 
332 ; Gur Prasad v. Bam Lai , I. L. R., 21 
AIL, 20. 

(2) Kinnaird v* Trollope, 39 Gh. D,, 636 
(642) .; Gmgadhar v. Batsher, (1887) B.P. J., 
209, 

(3) Apa v. Salam, (1889) R. P, J., 246. 

(4) Pahner v. Hmdrie , 27 Beav,, 349; O.A. 


28 Beav., 341 ; Walker v. Jones, L. R., 1 P. 0. 
50 (62) ; Pearce v. Morris , L. R., 5 Ch., 277 ; 
Kinnaird v. Trollope, 39 Ch. D., 636 (644, 
645). 

(5) Anon., 3 Afck., 314. 

(6) Maung Po v. Mhd . Gassim , I. L. R., 
30 Cal,, 1016, P. 0. ; Mutha v.Pyanda, I* L. 
R , 27 Mad., 348. - 

(7) Wynne v Sty an, 2 Phil., 306 ; Pearce 
v. Morris , L. R., 5 Ch,, 227. 

(8) S. 95 post ; Ball v* Bernard, 32 Ch. D., 
430. 
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purchase-money, and thereby acquired a charge on the property (§§ 1086-1093) ; 
such a charge-holder is entitled to redeem, but he is not entitled to redeem in the 
suit closed. This view was unaffected by the divergence of views which once 
prevailed as to the character of the proceedings subsequent' to the preliminary 
decree. And now that all proceedings subsequent to the passing of the decree are 
declared to be the proceedings in suit, the same conclusion appears to ba inevit- 
able. For unless a person with the benefit of an obligation be regarded as 
possessing an interest in the property to which the contract relates, 0) he is 
not a necessary party to the suit,^ and it being so, he cannot compel jthe 
Court to adjudicate on his right to redeem in a proceeding to which he is a 
stranger. < 1 2 3 ) It would then seem that a person may be entitled to redeem, 
but he is not therefore entitled to enforce his right in a suit between mortgagor 
and mortgagee. Where a decree for foreclosure was obtained against S who 
was the executor of his father’s estate and subsequently his brother A, and a 
purchaser M, of the bulk of the mortgaged property from him applied to be 
made parties to the suit, and to redeem, the Court refused their prayer on the 
ground that having transferred a considerable portion of his interest in the 
property A had little or no interest in redeeming the property, and as regards 
the purchaser “ he had no right to be made a party to the proceedings in 
the redemption- suit. ’ 5 ( 4 ) But this case is no authority for negativing the 
right of A and M to redeem by instituting a separate suit. 


1 888, Order of Redemption. — But where several mortgagees are also 
part-owners of the equity of redemption there may arise a question as to the 
order in which they should be permitted to redeem. As between several 
successive mortgagees, the rule is settled that the mortgagee entitled to priority 
in date has the first right to redeem, and in the event of his not redeeming, 
successive rights of redemption are given to those who follow. ( 5 ) And the 
same rule prevails as regards other persons admitted to redeem, their order 
being determined by the order in which they acquired their rights in the equity 
of redemption, whether in the same or in different properties affected by the 
mortgage sought to be redeemed.! 6 ) But where several mortgagees Me also 
part-owners of the equity of redemption, the practice in England in a suit by the 
prior mortgagee for the recovery of his debt appears to ba to direct by the 
judgment that, upon payment to the first mortgagee of all that is due to him 
by the second, the former shall convey the whole estate subject to his right to 
redeem the part in which he has acquired the equity of redemption. The second 
or other subsequent mortgagee will be redeemed in his turn by the first 
mortgagee, being the owner of part of the equity, as well as by the owner of the 
residue of the equity on payment by each of a part of the mortgage-debt 
proportionate to his share, and upon redemption, the estate is conveyed to them 
in the proportion in which they were entitled.! 7 ) 


(1) S. 54, ante . 

(2) S. 85, ante , 

(3) Dina Nathv . Lachmi Narain y I.L. R., 
25 All., 446 ; cf. Mohananda v. A khoy Kumar, 
6 0. W. N.,488. 

(4) Mohananda v. Akhoy Kumar , 6 0, W. 
N„ 488 (489). 

, (5) Per Wood, V. C., mBeevor v. Dock, L. 
R., 4 Eq., 537 (548); following Titley v, 
Davies , 2 Y. & C. Cb., 399, wote; distinguish- 

ing Edwards v, Martin^ 28 L. ,J. Ch.,49 (in 
which the decree did nob fully declare fclia 

rights of the parties, but left it to them to 


work out their rights in chambers-- -per 
Wood, V. C., in Beevor v. Lock , L. R., 4 
Eq., 537, 548, (549). 

(6) Mills v. Jennings , 13 Ch. D. f 639 (650) ; 

O. A. 6 App. Gas-, 698. This was a case of 
consolidation in which the owner . of equity 
of redemption in one estate was held entitled 
to redeem the two estates which the morfc* 
gagee had. consolidated. Such a case will, 
however, seldom arise m India. (See si 61, 
Gomm.) . • v - 

(7) Dina Nath v. Lachmi Narain, I. L. R.* 

25 All., 446 (455, 456) , > • • - « v -'- "A 
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1889. A person redeeming property is for certain purposes entitled to 

step into the shoes of the out-going mortgagee, and if, as 
Rights acquired ease of a puisne mortgagee he was a party to the 

on redemption. J a tters suit, he may be permitted to continue the proceed- 
ings for the enforcement of his own right. It is not always necessary that he 
should be driven to a separate suit to enforce his. right, for by his payment 
he practically becomes the decree-holder or the plaintiff as the case may be, and 
only with this change of interest the suit would continue to be a subsisting one 
till all the rights and liabilities of the parties have been finally adjusted, and with 
this view, the Court is competent to pass a final decree for foreclosure or sale in 
favour of the party so entitled. 0-1 But this view cannot be given effect to in 
execution after the decree has been made absolute. * 1 2 3 * * * ) 

1890. Procedure In Redemption Suit.— If a suit for redemption 
becomes necessary, it is the duty of the plaintiff to implead all persons interested 
in the mortgage as parties to the suit ; © the rest of the procedure being mutatis 
mutandis similar to that followed in mortgagee’s suit. The form , of the decree 
nisi for redemption is prescribed in the Code of Civil Procedure which also 
directs in what cases, and when it is to be made absolute. 

In redemption-suits where a defendant denies the factum of the mortgage, 
very slight prima facie proof that a mortgage had been originally made will, in 
this country, be sufficient to shift the entire burden of proof on the defendant.^) 
So it was observed in a ease: Xb being the ordinary custom in this part 
of India that deeds creating mortgages should remain in the custody of the 
mortgagee alone, no counterpart being taken by the mortgagor, very slight 
prima facie proof that a mortgage had been originally made would serve to shift 
the entire burden of proof on the defendant in case of this character ; but this 
prima facie proof must be forthcoming, and in its absence a plaintiff seeking 
redemption cannot be relieved of the burden which is imposed on ajl plaintiffs 
of establishing the fact or facts out of which tbeir claim to relief arises/’ (5) 
Where, however, the plaintiff asserts his right after a considerable time, he will be 
required to give more, cogent evidence in support of his title. (6) Where a certain 
property was mortgaged and described in the mortgage- deed, it is for the 
mortgagee to shew that the property so described was really different to that 
claimed on redemption. It is the duty of the mortgagee and bis assignees to 
identify fully the property mortgaged, and if they fail 44 the Court in cases relat- 
ing to confusion of boundaries proceeds upon the same principle as it dees when 
an agent or bailiff or any other parson, who is under an obligation, expressed 
or implied, to keep his own property separate from the property of another, 
mixes them together, for under such circumstances, he will have the onus thrown 
on him of distinguishing his own property ; and if he is unable to do so, the other 
person will be entitled to the whole property.”( 7 ) The mortgagee is then bound 
to restore the whole property in its entirety and he cannot be heard to say that 
he does not know what has happened to a portion of the mortgaged property/^) 


v. Muhund. 3 Bom. L. B,, 152; Bala v. 
Shiva, I. L. R., 27 Bom., 271. 

(5) Balaji v. Babu, 5 B. H. 0. R., 159. 

(6) Sevaji v. OMnna, 10 M. I. A.. 180. 

(7) Wake v. Conyers , 2 W. & T. L. O., 438 ; 
followed in Bamchandra v. Muhund, 3 Sqm* 
L. R., 152. 

(8) Bamchandra v. Mukund, 3 Bpm, Ii* 
R. t 152. 


(1) S 74, ante , and Comm., (§§1702—1705), 
Bamidhar v. Gaya Prasad , I. h. R., 24 All,, 
179 (182). 

(2) Gopi Barain v. Bamidhar , I. L, R., 27 
All., 325 (330), P. 0. 

(3) O. XXXIV. r. 1, See Comm , Pt. 2. 

,(4) Balaji v. Bahu, 5 B. H. 0. R., 159; 

Bama v. Baburao , (1874) B. P. J., 18 ; Chinto 

y, Suga, (1886) B. P. J., 247 ; Vishwaram v, 

JDevkuran, (1886) B. PJ., 248 ; Ramachandra 
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1891* The Court-fee payable in a redemption-suit is to be calculated on 
the principal money expressed to be secured by the instru- 
Coart-fee. men t of mortgage ; W and the value of the subject-matter 

of such suits for the purposes of jurisdiction is also the same.C 1 2 * * ) But the Court- 
fee payable on appeal would, in any case, be ad valorem on the subject-matter 

of appeal. (3) 

1892. Mortgagor’s Right of Redemption. — The mortgagor’s right 
of redemption is a necessary incident of his mortgage, and which he is entitled 
to enforce not only against the original mortgagee but also against all those who 
•stand in the position of the mortgagee (§§1353-1356). But his right to redeem 
his status as mortgagor (§1376), that is to say, be has the right to redeem depends 
upon only so long as he possesses or is interested in the equity of redemption, or 
in any part thereof (§§1382-1385). A mortgagor who has absolutely parted with 
his equity of redemption cannot redeem, unless he is sued by the mortgagee 
upon his personal covenant to pay the mortgage-money when he acquires a new 
right to redeem, and is entitled upon paying the mortgage-money to a re-con- 
veyance to himself, subject to any equity of redemption vested in any other 
person. And he is so entitled, even if after the assignment of the equity of 
redemption the assignee has further charged the property either to the original 
mortgagee or to some other person. But on the mortgagor absolutely 
assigning his equity of redemption in the mortgaged property, the mortgagor 
.does not retain any right to redeem by reason of bis covenant, but that right 
springs into existence the moment he is sued thereon. The rule depends upon 
the reciprocity of rights and obligations between mortgagor and mortgagee and 
if the former cannot redeem, the latter cannot sue him on the mortgage, and if 
he sues him on the covenant he is bound to reconvey subject only to such equity 
of redemption as may be vested in any person other than himself. ( 5 ) A 
mortgagor is entitled to redeem notwithstanding the existence of a puisne 
mortgagee, ( 6 ) and an undertaking on the part of the puisne mortgagors to join 
in the sale by the mortgagor to the first mortgagee does not amount to a sale 
of the equity of redemption J 7 * ) Under a mortgage of real estate made by way of a 
.conveyance to a trustee, upon trust to sell at discretion, and out of the proceeds 
Of sale to pay the mortgage-debt and to pay the surplus moneys to the mortgagor, 
the only right of the mortgagor is to redeem, and he cannot sue for a sale.® 
Any assignee of the mortgagor’s right whether for or without consideration may 
redeem. ( 9 ) If the transaction amounts to a mortgage and there is a mortgagor 
he has the right to redeem. But it is sometimes not easy to say whether a 
contract amounts to a mortgage (§T§ 1167 — 1171, 11891 — 192). Bor where, for 
instance, the mortgagee who had lent a sum of money to A. on the security of a 
reversionary interest to which he was entitled contingently on his surviving his 


(1) S. 7 (ix), Court Pees Act (VII of 1870), 

(2) Gobind Singh v. Kallu , I. L. R., 2 

AH., 778 ; Bahadur v. Nawab Jan , 1, 1 1 . R., 
S All., 822 ; Kubair Singh v. Atmaram, I. 3j, 

R,, 5 All., 332 ; Amanat Begam v. Bhajan 
Lai , I.L.R., 8 AIL, 438, P. B. ; Mana Vikrma 
v. Surya Naryana , I. L. R., 5 Mad., 284 ; 

Vasudevav . Madhava, I. L. R., 16 Mad., 826 ; 
Konna Panikar v. Karunakara , I. L. R., 

16 Mad., 328 ; Eachcharamv . Appu t l;-Jj, R., 

19 Mad., 16 ; Deosthan v. Makunda , 14 0. P. 

Ii.R., 154; but contra in Bupchandv* Bald ant t 
X Ii. R M 11 Bom., 591 ; Amrita v. Naru ; I, 

Ii, R„ 13 Bom. i 489 ; Bamchandra v, Janar* 
dhan, I. X. R«f 14 Bom., 19. 


(3) Nepal Rai v. Babi Prosad , I. L. R., 27 
All., 447 ; Mahadeb v. Gorakh Prosad , I, L. 
R., 30 All., 447. 

(4) Kinnaird y. Trollope , 39 Ch,. D. 636 
Lacknart v * Hardy , 9 Bear, 355, Palmer v 
Hendrie , 27 Beav, 349 ; 28 Beav. 341. 

(5) Pearee v, Morris , L, R. 5 Ch., 277; 
followed in Kinnaird v. Trollope, 39 Ch, X; 
266 (645). 

(6) Bai Kantha v, Mohendra , 1 C. L. J. 65. 

(7) Ganaadhar v. Balshet , (1887) B. P, 
209, 

(8) Locking v, Parker , L.R., 8 Ch., 30. " 

(9) Award v. Harris , 1 Yem., 193. ’ 
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1894. Persons interested may redeem.— Except the mortgagee 
Cl. (a). whose interest is sought to be redeemed, the first clause 

* ; , enables “ any person having any interest in or charge upon 

the property to apply for redemption. Such persons may either be those who 
became interested in the property before its mortgage, or those who became 
interested therein after its mortgage, and upon whom the same right is conferred- 
by the second clause. The effect of these two clauses is to enable all persons 
Whether they have acquired an interest in the property before or since the" 
Mortgage, to claim redemption. , , / 


V' Marquess of Northampton , 


(S) Bathna v, JPerumaliSB M* Lj X, ,576 
.7 I. 0. .837 ; disfemgaishing Euthasanan vi 
?aramesumrqn* h L. R.22 209 ‘ > ■ < ! 

(4) Yaru v, 
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father : as part of the loan transaction the mortgagee insured A’s life in an Insur- 
ance society of which hs was the trustee for more than thrice the amount of the 
loan, it being provided that th8 policy was to belong to A if he paid up the loan, 
but that it was to belong to the mortgagee if he predeceased his father without 
redeeming the mortgage, and which he did. It was held that since the policy 
was not effected for the sole benefit of the mortgagee but was to have become 
A’s own, if he paid off the debt, it amounted to a mortgage subject to redemp- 
tion by A’s representatives. I 1 ) The case would have been, of course, different,, 
if the policy had been purchased by the mortgagee for his sole protection. * 2 ) 

The term mortgagor, of course, includes not only the original mortgagor 
but also his legal representatives and assigns (§1205). 

The phrase “ or institute a suit for redemption’’ seems to be superfluous in 
view of the fact that the right to redeem necessarily implies aright of suit for 
that purpose. 

Redemption of the mortgaged Property.— This section 

d f f ^ O0S U0 ^ * ay ^ own any ru * 0 as to redemption of the whole or 
the wh™e or^art a par ? of m< >rtgaged property by one who is interested 
0D * y * n a par ^ hereof. That question is a large one and 
/v^epends upon other circumstances, and the rights acquired by tbe mortgagee or 
by third persons subsequent to the mortgage. ( 3 ) But where no such rights have 


accrued a person interested in only a small portion of the equity of redemption 
is entitled to redeem the whole mortgaged In other words, the right to redeem 
depends upon possession of an interest in the equity of redemption and not its 
quantity which may be ever so small, provided that the interest is not too 
remote,* 4 ) But a person who is entitled only to a part of the equity of redemption 
has not, under all the circumstances, the right to insist on redeeming the whole 
mortgage. If there are several persons in whom the equity of redemption is 
vested any one of them may redeem provided that by doing so the rights of the 
others are not thereby prejudicially affected, where the mortgagee has dealt with 
one of those entitled to the equity of redemption, a person entitled to the 
remainder may claim to redeem his share only of the equity of redemption. 
The objection to a mortgagee splitting up a mortgage is entitled to weight only 
where the owner of a part of the equity of redemption is prejudicially affected 
thereby. If some of the co-owners of the equity of redemption should desire- 
to continue the mortgage of their shares, one of the co-owners cannot be held 
entitled to redeem the whole of the mortgage* 
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Thus, besides the mortgagor, every transferee of the whole or a part of the 
property, (!) such as a vendee, or an execution-purchaser, * 2 ) a purchaser pendente 
liteft) and even an auction- purchaser before the confirmation of his sale/ 4 ^ a 
sub-mortgagee, ( 5 ) or a pusine mortgagee* 6 ) may redeem. But a plaintiff who 
had previously denied the title of the defendant in the Court of the first instance, 
although he may have admittedly an interest in a part of the premises comprised 
therein.* 7 ) And it has been held that the illegitimate son of an illegtimate member 
of a Hindu family, who as such illegitimate son might have had a right to 
maintenance from the property of his father, had no such interest in the estate 
belonging to the family as would entitle him to redeem a mortgage made by a 
previous rightful owner of the estate.* 6 ) In England, however, if the heir-at-law 
cannot be traced the hcere s faetus may redeem. *9) So a devisee of the equity 
of redemption may redeem against a purchaser from a pretended heir with 
notice of the suit to establish the will. ( 10 ) The mortgagor’s heir is allowed to 
redeem on the death or disappearance of the mortgagor, his death being 
presumed if he has not been heard of for a period of seven years. f 11 ) But in such 
cases the Court as a rule takes security for restitution in case of the re- appearance 
of the absent owner/ 12 ) 

1895. The right of maintenance being a purely personal right, does not, 
in itself, confer on the person entitled to it a right to redeem the property against 
which his right is enforceable. But as the right may be enforced by obtaining 
a charge on the property, if such a charge has been obtained by contract or 
decree, it will then enable the charge-holder to exercise the right of redemp- 
tion.* 13 ) So in England where legacies were charged by the will of the mort- 
gagor upon the equity of redemption , the legatees were beld entitled to redeem.* 14 
In England a dowress has been held entitled to redeem,* 15 ) but inasmuch as a 
mere right to dower does not; create any interest in any specific property, the 
Indian rule in this respect must be pronounced to be different.* 16 ) 

1896. A person having only an inchoate right may not redeem until the 
completion of his title. But if a person whose title is to some extent imperfect, 
seeks to redeem, and is able to prove a perfect title at the hearing of his cause, 
he should have a decree for redemption/ 17 ) As was observed by Westropp, G.J.; — * 

(1) Nainapva v. Chidambaram , I. L. R., Hall, 1 Oh. R., 191; Bhyroov, Nuthoo , (1854) 

21 Mad., 18. "** N.W.P.S.D.A., 525; distinguishing Korina 

(2) Periandi v. Angappa, I. L. R., 7 Mad., Panikarv. Karunakara , I.L.R , l6Mad., 328. 
423 ; Muhammad Niamat Ali v. Ghaffar (10) Saunders v. Hawkim, 2 Eq. Ca. Abr., 
Muhammad , I. L. R., 21 All., 272; Sheo 771, and cases cited supra. 

Narayanv. Chunilal, (1900) A. W . N., 51. (11) S. 108, Indian Evidence Act (I of 

(3) Ear Sankara, Sheo Gobind, I.L.R. , 27 1872). 

Cal., 966. (12) Dowley v, Winfield , 14 Sim. 277 ; 

(4) Hara Sankar v. Sheo Gobind, I.L.R., Bailey v. Hammond , 7 Ves. 590. 

27 Cal., 966 (972) ; Radha Kishun v. Hem (13) Roshan Singh v. Balwant Singh , I.D. 
Chandra , 11 C.W.N., 495. R., 22 AH., 191 (199) P.C., Gajadhar v. Thula , 

(5) Muthu Vijia v. Venkatachallam , I. L. 120 C. 37; 1 I. C. 690. 

R., 20 Mad., 35 ; Bam Subhag v. Narsiurh, (14) Bachelor v. Middleton , 6 Hare, 75. 
IJLr.R., 27 All., 472 ; Harprasad v. Phul (15) Palmes v. Danby , Freem. Oh., 137 ; 

Chandt 2 A.L.J.R-, 609. Dawson v. Bank of Whitehaven , 6 Oh. D., 

(6) 8. 74, comm, ante ; Radhabai v. Sham - 218 (230). 

rax ?, I.L.R., 8 Bom., 168. (16) C/. Roshan Singhv. Balwant Singh,!, 

(7) Konna Banikar v. Karunakara, 1, L.R., L.R., 22 AIL, 191, P. 0. ; Bhola Nath v. 

16 Mad., 328. Magbulunnissa, I.L.R., 26 All.,. 28; Ameer 

(8) Balwant Singh v, Roshan Singh; I. L Ammal v. Sankar anr ay arian, I. B. R. , 25 
R., 18 All., 253.; O.A, Roshan Singh v. RaU Mad., 658. 

want Singh, I.Ii.R., 22: All. r 191, P. O. (17) Krishnaji v, Ganesh, I. L. R. 6 Bom. t 

(9) Saunders v. Hawkins , 2 Eq. Ca. Abr., 139 ; Tukaram v. Satvaji, I.L.R., 5 . Bond,*. 

771 ; Lewis v. Bangle , 2 Yes., 431; Phillips v, 207. • A o * 

0, TP— 154 



t2) Bamchandar v. Kallu, I.L.R., 30 AIL 
7, 

[3) 11 An accessory follows the principal.” 

I'D Rtftrtr’a ■&*** 


(6) Gokul.JDas v. Debi Prasad t I. L.B., 28 
All-, 638. 

<7) Loian v. Patan Din, (1909) 12 0. G., ? 
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“ We cannot perceive that we should confer any benefit upon the mortgagees by 
rejecting the present suit. The plaintiff might to-morrow file another suit 
for the same purpose if we were to reject this suit.”! 1 ) But the interest here 
spoken of is evidently a present as distinguished from a contingent interest. 
Bor instance, the interest possessed by the reversioner of a Hindu widow during 
her lifetime is a contingent interest which does not give him the right to 
redeem.! 2 ) 

1897. In England u even a person claiming under a prior or subsequent 
voluntary conveyance may, as against the mortgagee, redeem. An assignment of 
debt generally draws after if the land mortgaged, as a consequence and an appurte- 
nance of the debt, upon the rule omne principaletrahit ad se accessoriumS 3) But an 
assignment of the mortgage without an assignment of the debt, is treated, at 
most, as a transfer of a naked trust.”! 4 ) 

But the test in India would in such cases be whether the person claiming 
the right had any interest in or charge on the property. A person who is only 
interested in the mortgage- money has no right to redeem. So a co-mortgagee 
who had advanced to his eo-l8nder a part of the mortgage-money on another 
security was held disentitled to redeem.! 5 ) The question depends upon what 
persons must be deemed to be interested in the mortgaged property. The term 
“interested ” used here would appear to be used in the same sense as in 0. 34, 
r, 1 of the Code of Oivil Procedure. It may then be generally predicated of all 
persons so interested that they possess the right of redemption. Indeed, the 
fact that they are necessary parties to a mortgage-suit pre-supposes that they 
possess that right. A charge upon property may be created in a variety of 
ways. It is sufficient here to state that the party claiming the right to redeem 
on the strength of his charge would have to show that he had a valid subsisting 
charge on the mortgaged property. A person purchasing the equity of 
redemption of the mortgaged property, a part of which had been sub-mortgaged, 
is entitled to redeem the whole mortgage, although he might not have specifically 
sought to redeem the sub-mortgage, and in such a case the proper course is to 
ascertain the amount due to the sub-mortgagee and direct payment of that 
amount to him, out of the amount payable for redemption of the whole mort- 
gage.! 6 ) A person possessing a heritable estate is entitled to redeem though the} 
estate be not transferable. I 7 ) 

1898. Can Mortgagee redeem. — It has been before remarked that a 
mortgagee cannot be permitted to redeem his own mortgage. Indeed, redemption 
being a right of the mortgagor against the mortgagee, the latter cannot be 
permitted to defeat that right by any action of his own (§§ 1396-1426). But 
the disability of the mortgagee is as regards his own mortgage. He is not 
absolutely debarred from redeeming other mortgages, and, indeed, he has been 
explicitly given that right by sections 74 and 75. But the mortgagee cannot 
be his own debtor, and he cannot therefore extinguish the right of redemption 
which may have the effect of defeating the very right which is created against 
him out of compassion to the mortgagor, 

(I) Krishnaji v. Ganesh, 6 Bom., (6 ) Emmet v. Tottenham , 10 Jur. (N.S.), 

189(148). 1090. 
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But while the mortgagee is so far competent, it does not thence follow that 
he may not purchase or inherit the equity of redemption, but this, of course, 
depends upon the consent of the mortgagor, and even then the effect of his 
acquisition is to extinguish the mortgage-debt pro tantoS b In other words, the 
mortgagee who acquires any portion of the mortgaged property must bear a rateable 
share of the debt, and bring into account the value of the property acquired by 
him. So it has been held that where the mortgagee has acquired the right of 
redemption in a portion of the mortgaged property, and an attaching creditor 

? had also become part-owner of that equity, the mortgagee could maintain a suit ^ 

for foreclosure or sale against the attaching creditor who had so purchased, for a 
portion of the mortgage-debt proportionate to the value which the property 
purchased by the latter bore to the value of the entire mortgaged property, — 
such value being calculated in accordance with the provisions of section 82 , 
and that the attaching creditor who had so purchased was entitled to redeem 
only the share which he had purchased.* 1 2 3 * Where one of several co-mortgagees 
purchases the equity of redemption, it does not affect the interest of other co- 
mortgagees who may recover their share of the mortgage-debt, ® but the 
question whether they would be entitled to redeem the outgoing co-mortgagee 
depends upon other considerations elsewhere set out (§§ 1427 - 1433 ). Where 
one of the co-owners of an estate under the management of the manager of joint 
property appointed under section 93 of the Bengal Tenancy Act, mortgaged his 
share which in execution of a decree on the mortgage was purchased by the 
mortgagee, it was held that the mortgagee thereby became a co-owner under the 
manager, and as such was entitled to the benefit of a decree for redemption in 
a suit for mortgage of the estate by the manager.* 4 * 

►"* 

1899. Sub-mortgagee. — The sub-mortgagee is clearly a person who 
has both an interest in and a charge on the mortgaged property. As such, he 
iig^ntifcled to redeem and in point of priority he will rank with his own sub- 
mortgagor to whose rights he is subrogated by the assignment. * 5 ) m ' * 


1900. Persons interested in the Equity of Redemption.-— Of 
persons interested in the equity of redemption, it is enough to 
CI * ***** say that such persons, whether they be assignees or mort- 

gagees, are equally entitled to redeem. A co-mortgagor is not merely interested 
in the equity of redemption. He is a debtor himself and is as such entitled to 
redeem the mortgaged property ; but he must redeem the whole, and cannot re- 
deem only a part of the property. It has been before remarked that a contractor 
for the purchase of the mortgaged property has, as such, no right to redeem 
(§ 1886), and the same remark applies to a contractor for the purchase of the 
equity of redemption.* 6 ) In England a voluntary alienation though fraudu- 
lent against the mortgagee, entitles the alienee to redeem the mortgage.* 7 ) 
A person interested in only a distinct portion of the mortgaged property, or of 
the equity of redemption is not of right entitled to redeem anything more than 


(1) Bisheshur v. Bam Samp, I. L. R 22 
All., 284, F.B. ; Shib Lai v. Bhawani. I. L. 
R,, 26 All. , 72 (75); Sami Rawappav* Kuppu- 
£ami, 10 M L.T. 240 ; Shankar Das v* Gobind 
Bam, (19111 P.R. No, 62, 

\ (2) Dina Math v. Lachmi Narain , T. 31. R. 
£5 All., 446 ; Shib Lai v. Bhawani, L B. R*» 
26 AIL, 72 (75). 

(3) Bamdas v, Sheo Lai, 9 LG*, 1026, 


(4) Amar Ghandrav . Shoshi Bhusan t I. L, 
R . 31 Cal., 305 P. C, 

(5) Venkat Narayanasami v, Eanni , 14 
M.B.T., .390 ; 21 1.0., 560. 

(6) Tasker v. Small , 3 My. & Or., 69 ; 
Pearce v. Morris, L. R 5 Ch., 227 (231). 

17) Bana v, Cartwright , l Oh. 59 ; 
Howard v. Harris , 1 Vein., 193; Barthorp v. 
West, 2 Gh* R., 62. - V— y> 
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the portion in which he is interested, unless the mortgagee wills otherwise. (*) 
In any other case, he most be content to redeem only his share upon payment 
of a sum equivalent to the portion of the mortgage-debt chargeable on that 
share® (§§ 1423 — 1433). Among persons having charge on the equity of 
redemption must be classed such persons as the subsequent mortgagee, ® and 
all other persons who have established a charge properly so called on the 
property. In all cases in which the claims of a third party to redeem' are 
considered the mortgagor is a necessary party, if supposing he has any subsisting 
interest in the equity of redemption. (*) 

1901. Persons entitled to a charge on property are dealt with else- 
j^ easee where, (5) They are in the nature of incumbrancers and as 

such undoubtedly entitled to redeem, because possessing as 
they do rights in the nature of rights in rem there is a priority of estate between 
them and all mortgagees which confers on them the right of redemption. But 
persons “ having any interest in the property ” are more difficult of description. 
An effort has been made to enumerate such of them as are held to possess- 
such interest ® but beyond these the term “interest” must comprise such 
interest which is affected by the mortgage sought to be redeemed. , The ques- 
tion whether any one claiming to redeem has such interest must then be 
decided according to the circumstances of each case. Thus while a ?$/o£ 
under a zemindar in Bengal is held to possess no such interest in the riHemp- 
Son of the Zemindari (?) the contrary is maintained in Madras where the 
Word interest ” is held as “not necessarily confined to right of ownership, but 
is sufficiently large to include any minor interest such as that of a tenant ” ; ( Q ) 
and so in England “ according to the general law of the lands a person 
who claims as lessee under a mortgagor after the mortgage, and has 
thereby derived an interest in the equity of redemption, has the right to 
redeem.”® This view has been cited with approval Iwtofe- in Madras «NNi 
MHMHi, where the mortgagor’s permanent lessee was held to possess the 
right of redemption, it being added: “The plaintiff cannot be described 
a.s a mere tenant of an ordinary lessee. Subject to the payment of this 
fixed amount every year he has all the rights of ownership, ”(10J But these 
words were not intended to negative the right of such tenant to redeem; 
Ik they were used to strengthen the claim of the permanent lessee who had sued 

ill for it — and the question still remains whether a lessee for a term of years is 

M entitled to redeem the proprietary interest in the property of his lessor. But 

i h* view of the diverse and varying interests possessed by the lessees in this 

country, depending upon the character of the property and the lease, and the 
incidents attaching thereto both by contract and the statute it cannot be 
generally predicated that lessees as such have or have no right of redemption, 
again, persons who might have had no right to redeem in a suit of their 

I*, ; ; 

I .;•/ v W Azumatali y.' J owahir Singh , IS M. I, N., 83; The report of this case does not 
wt--' 1 404 (415) ; Gtrish Chunder v. Juramani , show the character of the “ rayyati lease ,r 

p 5 O.W.N,, 83 (85)* and it was on that ground distinguished in 

p (2) Azwmat AH v. Jowahir Singh , 13 M. Baghunandanv. Ambika Sinqh. I. L. R., 29 

I I. A,, 404 (416). , AH.. 679 (682). 

(8) Fell v. Brown, 2 Bro, C. 0., 276 ; 29 (8) Paya v. Koramel, I. L. R., 19 Mad. y 

E. L. R., 151 (163), 151. r 

(4) Per Thurlow, L.J., in toll v. Brown, (9) Warn v. Turner, 39 Ch. 456 (468) ; fol- 
j2.Bro. C. C., 276 (278) ; Balk v. Clinton , 12 lowed in Paya v, Koramel, I. L. R, 19 Mad . T 

157 ; Baghunandan v. Ambika Singh, I, Ik 
; .W S*100, post - .... . 29 AIL, 679. * • 

„• |6);0«'34, r,.l, Comm; . (10) lb,, p t §82. . '.''v/. A . A- 

■ [li Girish Chunder v. Jurmqom t & 0,- W« A- ' A) 
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own may acquire that right; if they are impleaded in a suit;, and in which case 
the Court; may from the very fact of their joinder give them the right of redemp- 
tion. ft) But apart from this fact, the cases on the subject are by no means 
unanimous. It is evident that in this respect a Zurepeshgi lessee being in fact 
a mortgagee (§§1190-1192) forms a class apart, and his right to redeem cannot 
be questioned. ( 2 ) But a mokurrari lessee stands on a different footing. In cases 
decided without reference to the Act he was held to “ hold under the mort- 
gagor ” and as such had no right to redeem. *3) But the case of a patnidcvr was 
r held to be different be being entitled to redeem. As Pontifex, J. observed : 

“In this country patnis, Zuripeshgi leases, and interests of that nature are very 
considerable interests in the land, and cannot be looked upon as mere leases 
for a term of years which a mortgagee might have the right to disregard. They 
are in fact substantial proprietorial interests, on the grant of which, as in this 
case, considerable premiums are paid ; and it is only equitable that persons in 
that position should be allowed the opportunity of preserving their interests 
by redeeming any mortgage made by the superior holder.” ( 4 > A tenant of 

tha, property can equally enforce that right. ( 5 ) It might be suggested 

that the foreclosure or sale of the mortgaged property having relation to a 
right paramount to the tenancy which is not necessarily affected thereby, the 
tenant can scarcely be said to be interested in the right of redemption. But the 
question has not to be approached in this light. If tbs assignee of the equity 
of redemption has the right, why should not a lessee, who is an assignee by 
demise, have also that right ? “ The interest which a tenant gets from the 
mortgagor makes him to a certain extent an assignee of the equity of redemption, 
and therefore entitled to all the rights which appertain to the owner for the 
r time being, however small his interest in the equity of redemption may be with 

regard to duration of time.” (6 ) So Pry, L. J., said : “ According to the general 
law of the land a person who claims as lessee under a mortgagor after the 
mortgage, and has thereby derived an interest in the equity of redemption, has 
the right to redeem. ’’O?) In this case the redeemer had merely an agree- 
ment for a lease from the mortgagor in his favour, and still Pry. L.J., 
said that the right to redeem existed though no lease had been executed in his 
favour. In other words, the right to redeem was conceded to one who 

had merely the benefit of an obligation giving him merely the right to 
specific performance. ( 8 ) The right of a lessee to redeem has been ad- 

mitted in several Indian eases. As already stated, in Calcutta a patnidar is 
* held to possess that right.( 9 ) In Allahabad the right is held to belong to a 
permanent lessee ; and the fact that the premium payable annually does not 
make his interest any the less permanent so as to disqualify him from enforcing 
his right J 10 ) A verumpattom tenant in Malabar claiming under a lease from 
I the ottidars is entitled to redeem the prior k^oom. (1] ) It may then be taken 

to be settled that the word “interest” ^sufficiently large to include any 

L (1) Bhajahari v. Gajendra , I. L. R., 37 L. R., 5 Cb., 227. 

j Cal. 282 (284). (7) Taru v. Turner , 39 Ch. D., 456 (468). 

I (2) Radha Pershadv. Monohur , I. L. R., (8) 15., p. 469. * 

f 6 Cal. 317. (9) KoJcil Singh v. Dull Chand , 5 C. L. R., 

I (3) Doorga Per shad v. Luchmun, 17 W. B. 243. (Case of mokurari lessee) ; Easimun - 

272 ; followed in Sripati v. Mohip Narain , I. wissa v, Nilratna Bose, X. L. R., 8 Cal., 79 ; 

L. R., Cal., 643. Jugul Kishore v. Kartic Ohunder , I. L. R., 21 

j (4) Kasimunnissav. Nilratna, I.L.R..8 Cal. Cal., 1 16 (120). 

79 (87) ; followed in Raghunandan v. AmUha (10) Raghunandan v. Ambika Singh , I. L. R, 
I Singh, I.L R., 29 AIL, 679. 29 All. 679. 

I (5) Taru v. Turner, 39 Ch. D., 456 1460). gp (11) Paya v. Eovramel, I.L.R., 19 Mad., 

1 (6) Per Cotton, L. J,, in Taru v. Turner , 151; following Taru v. Turner , 39 Ch. D. 

f 39 Cb. D. f 456 ; (465) Pearce v. Morris , 456 (468). 
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minor interest such as that of a tenant. But, of course, the tenant must 
be at least of a part of the mortgaged property, and not merely a tenant of the 
mortgagor. A ryot W or holder of a tenancy land in a settled village would, for 
instance, be incompetent to redeem. And similarly the landlord has no such 
interest as would entitle him to redeem mortgages of his holding by an 
absolute occupancy-tenant. (2) But a zemindar in the United Provinces may 
upon escheat redeem a mortgage subsisting on the holding of his fixed rate tenant 
who has merely a. right of occupancy in his land and is liable to ejectment for 
non-payment of rent or breach of conditions. ( § ) Indeed, where the tenancy 
is determined, the zemindar may exercise the right of re-entry without even 
redeeming the mortgage, since the tenure ceasing the mortgage which was a 
graft thereon would also cease. The heir of a trespasser-mortgagor who had 
acquired a possessory title at the time of the mortgage, may redeem, though 
his title as rightful owner may have become barred by time. A person who 
has acquired a possessory title under the Statute of limitation against the 
mortgagor may likewise redeem, < 1 2 3 * 5 * * ) 

1902. A superior proprietor who holds decrees against the inferior 
proprietor on account of revenue payable under a sub-settlement has a charge 
upon the land comprised in such sub-settlement which gives him a right to 
redeem a mortgage made thereon, (6) and which right he does not lose by 
obtaining a simple money-decree against the inferior proprietor. For in the 
words of Bilenborough, C., “a judgment recovered in any form of action is 
still but a security for the original cause of action, until it be made productive 
in satisfaction to the party ; and therefore, till then, it cannot operate to 
change any other collateral concurrent remedy which the party may have. 55 (V' 

1903. Surety. — “ A surety is entitled to redeem the estate charged by* 

virtue of his right to avail himself of all the creditor’s 

securities; ( 8 ) but not where the surety ship is for another 
debt, or for a distinct part of the same debt, for which the first security is 
given. Therefore, if a security by bond for part of a debt, the other part 
whereof is secured in another transaction by a mortgage, be compelled to pay 
on his bond, he is not entitled against a subsequent mortgage of the same estate 
to the benefit of redemption of the mortgage in satisfaction of what he has paid 
on the bond.” (9) The right of the surety to redeem is a part of his general 
rights as a surety defined in sections 140 and 141 of the Contract Act, under 
which he is entitled to the benefit of every security which the creditor has 


(1) Girish Ghunder v. Juramani, 5 & W. 

83. 

(2) Ganpatv . Bhangi, 15 O.P.L.R., 175. 

(3) Tulshi Bam v. Gurdial Singh , I. L. B. 
33 All,, 111 F. B; overruling Earn Dihal v. 
Maharaja of Vizianagram t I. HR,, 30 All., 

488. The same view has been held to prevail 

in Oudh where a zemindar is held entitled to 
redeem a possessory mortgage of bis grove by 

a tenant upon the latter's abandoning the 
village entailing the forfeiture of his tenancy 
under the village wajib~ul-arz f Debi Sahai v. 

Sumer Singh , (1909) 12 C. 197 ; 3 I. O. 519 ; 

overruling Ram Sahai v, Bansgopal, 1 O. C. 
42; followed in Iqbal Husain v, Shea Gharan, 
12 O. C. 20 J ; 8 I. C. 521, But in such case 
redemption of the mortgage is a concession 
to which the mortgagee is legally not entitled. 


(4) Stvamirao v. Padapa, I.L.R., 18 Bom., 
22 (33); reversed O. A., in Padapa v. Swa- 
mirao , I.L.R., 24 Bom., 556 P, 0, ; but on a 
point which does not affect the principle 
which was affirmed (ib t > p, 561), 

(5) Fletcher v, Bird, Rep., in Fisher, 
p. 972, 

(6) EatanLalv. Timed Kuar, 11 C. P, H 

R. , 95. 

(7) Drake v. Mitchell , 3 East., 251 (258, 
259), 

(8) Crisp , Exp., 1 Atk., 608 ; Wright v, 
Morley , 11 Ves., 12 \Mayhew v. Grick&tt , 2 

S. W. } 185 ; Gopis v. Middleton, T.& R,, 224. 
Green v. Wynn, L. R,, 4 Oh,, 204. 

^9) Fisher, § 1427; Indian Contract Act 
(IX of 1872), ss. 140, 141. 
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against? the principal debtor at the time when the contract of suretyship is 
entered into, whether he knows of the existence of such security or not. The 
surety is, however, entitled to redeem only during the continuance of his 
security. If he is discharged or a release takes place under the law, he is no 
longer entitled to redeem the mortgage in respect of which he is discharged or 
released. W 

1904. A surety for the payment of interest alone under a mortgage may 
redeem.! 1 2 ) The right of a surety who redeems the morfc- 
Surety’s rights. gage, to stand in the shoes of the mortgagee whom he has 
redeemed, is one which has been affirmed on the general principle both in 
England and in this country. ! 3 ) The right of the surety to be subrogated to 
ail the rights of the mortgagee is so far recognized as to entitle him to the 
benefit of the securities which were unknown to him, and although they may 
have been taken by the mortgagee after his own security. ! 4 ) The right of the 
surety originates in law, and therefore the moment the surety pays off the 
debt, rights similar to those possessed by the mortgagee are at once created in 
him, which he may enforce against the mortgagor, and for that purpose he is 
entitled to the benefit of all the securities held by the mortgagee, ( 5 ) including 
even those which were subsequently taken.! 6 ) But, of course, the right of the 
creditor to hold the securities until his whole debt is paid is paramount to the 
surety’s claim.! 7 ) As between co-sureties all the securities which they may 
have received must be brought into the hotchpotch ; so when one co-surety 
obtains from the principal debtor a counter-security against his liability, he 
must give his cc-sureties the benefit of that security pari passuS®) But the 
principal creditor is not entitled to the benefit of all collateral securities given 
by the principal debtor to the surety. (9) On the other hand, the surety is. 
only entitled to the securities given to him by the debtor, and as against the 
creditor not those given by the co-sureties. ! } °) 


1905. Guardian. — The minor being himself incapable of maintaining 
Ci / d , a suit for redemption is allowed to redeem through his 

guardian. This is in accordance with the general law and 
the Code of Civil Procedure. (U). Eormerly the guardian must have been certifi- 
cated, but these Acts ! 12 ) have now been repealed.! 13 ) 


(1) Commercial Bank v. Jones , [1893] A. 

C. 813; Bolton v. Salmon, [1891] 2 Ch., 48. 

(2) Green v. Wynn , L. R., 4 Oh., 204 ; 
Forbes v. Jackson , 19 Ch. IX. 615. 

(3) Craythorne v. Swinburne, 14 Ves., 160 
(162); In re Wrexham, dc., [1899] 1 Ch., 
440 ; Nicholas y, Ridley , [1904] 1, Ch. 192; 
Mercantile Law Amendment Act, 1856 (19 & 

20 Yict., c. 97, s. 5) ; Heeralall v. Ozeer AH , 
23LW.R., 347. 

(4) Cf* s. 140, Indian Contract Act (IX of 
1872) ; Pearl v. Deacon , 1 DeG. & J., 
461 ; Lake v. Brutton , 8v, DeG. M. & G., 
440 ; Duncan Fox d Go* v. N. W, Bank , 6 
App., Cas.; Forbes v. Jackson , 19 Ch. D-, 
615. 

(5) S. 141, Indian Contract Act (IX of 

1.872). f 

(6) Forbes v. Jackson , 19 Ch. D., 615 (621); * 

Newton v. Chorlton , 10 Hare, 646; Mayhem 


v, Crickett , 2 Swan., 185 ; contra in Williams 
v. Owen , 13 Sim. 597; FarebrotherY. Wode- 
house , 23 Beav., 18 is no longer sound law; 
per Hall, V. C., in Forbes v. Jackson , 19 Ch. 
IX, 615 (621, 622). 

(7) Goverdhandas v. The Bank of Bengal , 
I.L.R. 15 Bom., 48. 

(8) Steel y. Dixon , 17 Ch. D., 825; Berridge 
v. Berridge , 44 Ch, D., 168. 

(9) Per Sterling, J., In re Walker , [1892] 

I Ch., 621. 

(10) Cf. Per James, L. G., in Duncan Fox 
Co. v. North d South Wales Bank , 11 Ch. 
D., 88 {94, 95); O.A., 6 App. Cas., 1, reversed 
on other ground (see Per Lord Sel borne , L t 
C., pp. 13, 14). 

(11) S. 440. 

(12) Act XL of 1858 (s. 3f or Bengal) ; Act 

II of 1864 (for Bombay). 

(13) By Act YIII of 1890, 
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1906. Under the Guardians and Wards Act W a guardian may now be 

appointed or declared by the District Court having juris- 
Appointment of j on } n the place where the minor ordinarily resides, or 
by a District Court having jurisdiction in a place where he 
has property. ( 1 2 ) The persons qualified to be guardians are those recognized 
by the personal law to which the minor is subject. ( 3 4 5 ) These are usually his 
nearest blood relatives. The minority of a person is now subject to the Indian 
Majority Aet,W according to which except in the case of a minor whose 
guardian has been appointed before he has attained the age of eighteen years, 
“ every other person domiciled in British India shall be deemed to have attain- 
ed his majority when he shall have completed his age of eighteen years and not 
before.” W 

1907. Where the mortgagor is a minor and his guardian sues to redeem 

for him, his name must be brought upon record. If then he 
is ignored and there is nothing on the face of the proceed- 
ings to show that his guardian was acting for him, he cannot afterwards be 
bound by the proceedings. ( 6 ) Thus in a case it was held that a widow 
did not represent the estate so as to bind the son when the existence of the 
minor son was, from whatever cause, altogether ignored, and there was 
nothing on the face of the proceedings to show that she was sued as repre- 
senting the minor son. Accordingly where the plaintiff, a minor, sought to 
redeem a certain property from the defendant who had purchased the equity of 
redemption at an auction-sale in execution of a decree obtained against the 
plaintiff’s mother alone as representative of her deceased husband, he was held 
entitled to redeem.C 7 ) But this case has been recently distinguished by 
Jenkins, C. J., who has upon an elaborate review of the existing authorities laid 
down that the mere fact of a minor son being not represented in the former suit, 
is not by itself a sufficient reason for allowing a second suit for redemption, 
unless it can be shown that the son is not bound by the previous decree passed 
against his natural guardian, either on the ground that the foundation of the 
decree was of such a nature that no liability arising from it could attach to the 
family-property, or, failing which, that the entirety of the family-property was 
in fact not sold. ■■ 

1908. Curator of a Lunatic. — A lunatic or an idiot like a minor labours 

under the same incapacity to contract or look after his 
CI * own interests, and he is therefore likewise entitled to 

redeem through the committee or other legal curator appointed to take care of 
his property during his lunacy or idiocy as the case may be. The law here 
enacted as regards minors and lunatics closely resembles the English rule.* 9 ) 

The administrators or interim curators of the felon mortgagor are em- 
powered to redeem. ( 10 ) 


Procedure 


(1) Act VIII of 1890. 

<2) 8. 9 (2), Act VIII of 1890. 

: (8) lb , ss. 3, 6. 

(4) Act IX of 1875. 

(5) S. 3, Act IX of 1875. As to certain 
exceptions, see Birj Mohun Lall v. Rudra, 
I. L. R., 17 Cal., 944 ; Yeknath v. Warubai , 
I. L. R., 13 Rom., 285 ; Sarat Chandra v. 
Forman, I. L. R., 123 A, 213. 

(6) JsHan Chunder v. Buks Ali,, Marsh., 

614 ; General Manager , Raj Barbhanga v. 


Maharaja Goomar Ramaput Singh, 14 M. I, 
A,, 605 ; Sotish Chunder v. Nil Comul , I. L, 
R., 11 Cal., 45 ; Jatha Na\k v. Venkatapa , 
I. L. R., 5 Bom., 14. 

(7) Akobav. Sakhar am, I, L. R.,.9 Bom., 
429. 

(8) Deoji v. Sambhu , I. L. R., 24 Bom., 
135 <147, 148). 

(9) Grimstone, Exp., Amb,, 706 * Robb., 
Mort., 697 ; Fisher, §§ 1440, 1441. 

(10) 33 arid 84 Viet., c, 23. 



(9) lb, p, 416; See O. 34, r. 1 Comm., 
post. 

(10) Aynsleyv.Reed.D ick., 249. 

(U) Eaymer v. Haimer, 2 Vent., 343, 

(12) Lewis v. Nangle , Amb„ 150. 

(13) Play ford v. Playford, 4 Hire., 546. 

(14) Ranald v. Bussell , 1 Younge, 9 (21) ; 
Proutv. Coek [1896], 2 Ch., 808. 

(15) Venkata v. Venkataramayya, I.L.B., 
37 Mad., 418. 

(16) Sharpen B wl of Scarborough , 4 Ves., 
538 ; Turnsiall v. Trappes, 3 Sim. 286 1300). 

(17) Shirley v. TFu^s, 3 Aik., 200 ; Angell 
v. Draper , 1 Yern., 399. 

(18) Brace v. Marlborough , 2 P. Wms., 
492; Stonehewer v. Thompson , 2 Atk*, 440 
(441); 26E.B., 765 (666). 


(1) James v. £io%, 3 Swanst., 237. 

(2) “The goods of deceased persons not 
administered” ; Butler v. Bernard , Preem. 
Ch., 139 ; Skeffingtonv . Whitehurst, 9 CL & 
P.,219. 

(3) Eng. Bankruptcy Aot, 1883, ss. 57, 19 
(13). 

(4) Franklyn v. Fern Barn, Gh., B., 30; 
Troughton v. Binkes, 6 Yes. 573. 

(5) Benfield v. Solomons, 9 Yes., 77 ; 

v. Davis, 18 Ves., 72, 

(6) Doran v. Simpson, 4 Yes.» 651; Alsa- 
ger v. Bowley , 6 Yes., 748. 

(7) Troughton v, Binkes x 6 Yes,, 574 

(776). 

18) Thatlan v. MangaUihi I, Ii. B., 34 

Mad,, 406 ; Isfoojp v. Ayappen, 16 I.C,, 435. 
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1 909. Trustees or trust to sell and pay^offodebts which have been satisfied 
Trustee have n0 r0 ^ 0Qma, k* a interest m the property/ 1 2 3 4 5 6 7 * * * * ) But in the 

1 ! ' case of mortgage by an executor or administrator, it has been 

held that the equity of redemption passed to his representative though he be 
not the heir of the decseased, and not his administrator cle bonis non.fi) The 
official assignee of the insolvent mortgagor has also the same right,® So of 
course a trustee in bankruptcy, or a trustee of a deed of assignment for the 
benefit of creditors may exercise the same right, (4) and should whenever it is to 
the benefit of the creditors. 15 ) And if they refuse to redeem, and it appears that 
their refusal is due to collusion,® then even the creditors may be permitted to 
redeem.® 


The right of one or more of trustees of a public or charitable endow- 
ment to redeem depends upon his individual rights and powers. If the 
trustees possess powers only collectively, than some of them cannot act in- 
dependently. Their right to redeem depends upon their right of representation. 
One trustee may redeem if he represents all. But' otherwise those sumg to 
redeem must join the recalcitrant trustees as party defendants. If the nnjority 
of them are in favour of redemption, the minority cannot be ignored unless 
their dissent can be validly overruled. fi) One trustee may sue for redemption 
without consulting the other trustees or making them co-plaintiffs, and the 
Court may decree redemption to all the trustees for the benefit of the cestui que 
trust fi). 


1910. A remainderman or reversioner may redeem/ 10 ) An equitable 
, tenant-for-life, M) a tenant-for-life of property settled to 
limitedTaterest, uses, ^ an< ^ a tenant-in-tail < 18 ) are all entitled bo redeem. 

The fcenant-for life of a settled equity of redemption has the 
first right to redeem the mortgage, and during his life the remainderman is not 
entitled to redeem without his consent. < 14 ) 


1911. Attaching Creditor. — A]udgmenf-ereditor when he has attached 
the mortgagor’s interest may also redeem/ 15 ) Such a per- 
son, it has been held, does nob by his attachment acquire any 
interest in or charge on the property (§§846—849). But in this respect the English 
rule has always been divergent. Eor there a judgment- creditor was always 
permitted to releem even before taking out execution/ 15 ) except as regards, 
mortgaged leaseholds which he could redeem only after his execution had first 
issued. ( 17 ) In English law a judgment was formerly sufficient to create a lien 
upon the debtor’s property/ 18 ) and this view has survived the statutory zeal to 
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(1) 27 & 28 Viet., o., 112, s. 1, provides that 6 Cal,, 663 


(8) Mildred v. Austin, L.B., 8 Eq #J 220. 

(4) Earl of Cork v. Bussell, D.B., 13 Eq,, 
210 . 

(5) Per Malins, V.C., ib 216. 

(6) Gossain Munraj v. Been Dyal, 20 W, 

E., 20 ; Sarasvati Nabawip, 5 380, 

(7) S. 274, Civil Procedure Code. 

(8) Nathv. Uma Gharan,6 O.W.N., 
57, 

(9) S. 490, Civil Procedure Code. 

(10) See s. 213, Civil Procedure Code. 

(11) Christian v. 2 Hare. 177. 

(12) Pe^0M v. Aylifie, 2 Yem., 312. 

(13) Attprmy-General v, Grofis, # Brcv, 
P.C., 136 ; Lqv&’s case, 1 Shalk,, 85, 


a creditor can obtain charge only by issuing 
legal or equitable execution. But while such 
creditors may no doubt redeem {Ghampneys 
v, Burland , 19 W, E. (Eng.) 148 ; Fawcet 
v . Father gill, Dick:, 19, the taking out of an 
execution is by no means a condition prece- 
dent to the exercise of that right,; (see per 
Sir Charles Hall, V.C., in Beckett v. Buckley , 
L. J&, 17 Eg., 435 (487) ; who observed 
^ 'Phe proper course for a judgment- creditor 

S irsue where the legal title is outstanding 
come to the Court by a bill and ask to be 
allowed to remove the obstacle ’vtrhiek. prevents 
him from enforcing hi§ inchoate' right % (Cf 
also Station v. Haywood, L. B.y f) QlpL . , 229.) 
v(2), : SoobulGhmdxr T. : Nity Gkurhi I.fc.R.,' 


lOQA __ 

annul it.M This clause overrules^ 2 * that an attaching creditor had not, as such r 
any right to redeem a mortgage subsisting prior to his attachment. A similar view 
was also taken at one time in an English ease/ 3 ) - but it was afterwards disap- 
proved. W In this case, it was held that a judgment-creditor who has not issued 
execution has no interest in the land and cannot redeem.^) But in India the 
taking out of mere execution does not give the creditor a redeemable interest*, 
which only commences with the attachment of the property. The equity of 
redemption in mortgaged property is under section 266 of the Civil Procedure 
Code attachable. The mode of attachment is prescribed by section 274 of the 
Code, that is, it shall be made “by an order prohibiting the judgment-debtor 
from transferring or charging the property in any way, and all persons from 
receiving the same from him by purchase, gift or otherwise. The order shall be 
proclaimed at some place on or adjacent to such property by beat of drum or 
other customary mode, and a cony of the oraer shall be fixed up in a conspicuous 
part of the property and of the Court house. ^ When the property is land pay- 
ing revenue to Government, a copy of the order shall also be fixed up in the 
office of the Collector of the district in which the land is situate .” lv An attaching 
creditor may redeem, but he cannot buy back the property under section 310- A 
of the Code, since he is not “ the person whose immovable property is sold ,r 
within the meaning of that section.(S) The term “judgment-creditor, ^ is a term 
of English law and is used here to signify a creditor who has obtained a judg- 
ment against his debtor, who is then designated a judgment-debtor. Having 
regard to the significance of the term, it would appear that a creditor who has 
obtained a conditional attachment before judgment is not competent to redeem. 
Such a creditor, however, becomes eligible to redeem as soon as he files his 
execution, for as no fresh attachment is necessary in his case, ( 9 ) the moment he 
executes his decree, he satisfies the condition upon which his right to redeem is 
contingent. As between several attaching creditors, the right to redeem will be 
determined by the rule of priority. 

1912. Creditor in Administration Suit.— A creditor in a suit for the 
administration of the estate 0°) of the deceased to insolvent 
mortgagor is also entitled to redeem after obtaining a decree 
for sale of the mortgaged property. The last condition must be fulfilled, inas- 
much as its effect is to give the creditor an interest to maintain the subse- 
quent suit for redemption. It is. said that in such a case he is allowed to redeem 
so that he may get the benefit of tho decree* ( n ) But if the mortgagor’s estate is 
confiscated and granted to another, but it has to be restored on reversal of the- 
order, the right of redemption also reverts to him. ( 12 > But if there is no restora- 
tion, the right to redeem will vest in the granfcee.C 13 ) 


ss. 92,] 
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1918 . Crown. — The right of redemption may also be vested in the Crown 
upon forfeiture of the mortgagor’s interest on his conviction or attainder 
j or escheat on the mortgagor’s death without an heir, in which case, the Grown 

j or Lord may redeem a term created by the mortgagor in right of the escheated 

reversion. W At any rate, such is the law in England. (3) But though a 
i Mokurraree istimrari tenure which is absolute and alienable estate may be 

j escheated, (4) there can be no escheat to the Grown of a fixed rate tenant who has 

f merely a right of occupancy and is liable to ejectment for non-payment of rent 

f or breach of conditions. Such tenure ceasing by death, abandonment 

or forfeiture, the remainder is clearly entitled to possession and it follows to 
redemption of any outstanding mortgage, though the tenure ceasing the mortgage 
j will also ordinarily cease to exist. 

1914 . Others entitled to redeem. — As remarked before, this section 
?■ is ill-drafted. Even its enumeration of persons entitled to redeem is neither 

; logical nor exhaustive. Eor besides those enumerated there are unquestionably 

others equally entitled to redeem : such for example, is the assignee of an insol- 
| vent or a trustee under a deed of arrangement for the benefit of creditors, (6) 

I' the Court of Wards and the Crown (§1912). 


Decree in redemp- 
tion suit. 


[92. In a suit for redemption, if the plaintiff suc- 
ceeds, the Court shall pass a decree ordering — 
that an account be taken of what will be due to the defendant for 
the mortgage-money and for his costs of this suit, if any, awarded to 
him, on the day next hereinafter referred to or declaring the amount so 
due at the date of such decree ; 

that, upon the plaintiff paying to the defendant or into Court the 
amount so due on a day within six months from the date of declaring 
In Court the amount so due, to be fixed by the Court, the defendant 
shall deliver up to the plaintiff, or to such persons as he appoints, all 
documents in his possession or power relating to the mortgaged property, 
and shall re-transfer it to the plaintiff free from the mortgage and from 
all incumbrances created by the defendant or any person claiming under 
him, or, when the defendant claims by derived title, by those under 
whom he claims, and shall, if necessary, put the plaintiff into possession 
of the mortgaged property ; and 

that, if such payment is not made on or before the day to be fixed 
by the Court, the plaintiff shall (unless the mortgage be simple or 
usufructuary) be absolutely debarred of all right to redeem the property, 
or (unless the mortgage be by conditional sale) that the property be sold.] 

NOTE. — Sections 85 — 90 and 92-— 94, 96, 97 and 99 of this Act, being sections relating to 
procedure, have been repealed from this Act, and are re-enacted as order XXXIV, rules 1—6, 
7, 8, 10 and 12—14, respectively. They will be found set out and annotated in Part 2 of this 
Volume* 


(1) Attorney- General v. Crofts, 4 Pro., P 
0., 136 ; Hancock v. Attorney General, 33 
Jjj.J.Cb., 161; Sutton v. Smith, 10 Jur. 
(N. S.h 557n, / 

’ (2) Rogers v. Maule, 1 Y and C.C.C. 4 ; 
Qattleyv. Sampson, 33 Beav., 551 * Attorney * 
General v, Crofts, 4 Bro* P.G. 136 ; Bowne v. 
Morris, 3 H.A., 391 ; Beale v. Symonds, 16 
Beav,, 506, 


(3) Viscount JDowne v, Morris , 3 Hare 
394; Attorney- General v, Crofts , 4 Pro., P, 
..Cm 186. 

(4) Soonet Koer v. Mirza Hunmar , 

1 Cal., 39 P.G. 

(5) Tulshi Rant v.Gurdial, I.L.B. 33 All,, 
111 F.B. 

f6> Fray v. Brew, 11 Jur,. (N. S,) 130, 
S.2G, Provincial Insolvency Act (HI of 1907). 
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93. 


In case of re 
derapfcion, posses 
sion. 


[If payment is made of such amount and of such subsequent 
costs as are mentioned in section ninety-four, the 
plaintiff shall, if necessary, be put into possession of 
the mortgaged property. 

If such payment is not so made, the defendant may (unless the 
mortgage is simple or usufructuary, apply to the Court, 
c lo I a “urt ef or al sal f e < ! re ' for an order that the plaintiff and all persons claiming 
through or under him be debarred absolutely of all 
right to redeem, or (unless the mortgage is by conditional sale) for an 
order that the mortgaged property be sold. 

If he applies for the former order, the Court shall pass an order 
that the plaintiff and all persons claiming through or under him be 
absolutely debarred of all right to redeem the mortgaged property, and 
may, if necessary, deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass an order that 
such property or a sufficient part thereof be sold, and that the proceeds 
of the sale (after defraying thereout the expenses of the sale, be paid 
into Court and applied in payment of what is found due to the defendant, 
and that the balance be paid to the plaintiff or other persons entitled to 
receive the same* 

On the passing of any order under this section, the plaintiff’s right 
to redeem and the security shall, as regards the property affected by the 
order, both be extinguished : 

Provided that the Court may, upon good cause shown, and upon 
such terms, if any, as it thinks fit, from time to time 
time Wer t0 enlar ^ e postpone the day fixed under section ninety-two for 
payment to the defendant.] 


NOTE. — Sections 85—90 and 92-94, 98, 97 and 99 of this Act, being sections relating to 
procedure, have been repealed from this Act, and are re-enacted as Order XXXIV, rules 1 — 6, 
7, 8, 10 and 12—14, respectively. They will be found set out and annotated in Part 2 of this 
Volume. 


94. 


[In finally adjusting the amount to be paid to a mortgagee in 
case of a redemption or sale, by the Court under this 
Costs of ntorfc- chapter, the Court shall, unless the conduct of the 
foTcree 8abSe90ent mortgagee has been such as to disentitle him to costs, 
add to the mortgage money such costs to suit as have 
been properly incurred by him since the decree for foreclosure, redemp- 
tion or sale up to the time of actual payment.] 

NOTE.— Sections 85—90 and 92—94, 96, 97 and 99 of this Act, being sections relating to 
procedure, have been repealed from this Act, and are re-enacted as Order XXXIV, rules 1 — 6, 
V, 8, 10 and 12 — 14, respectively. They will be found set out and annotated in Part 2 of this. 
Volume. 

95. When one of several eo-morfcgagors redeems the mort- 
charge of one of gaged property and obtains possession thereof, 
.several eo-mort- he has a charge on the share of ea,ch of the 
gagors who redeem, CO -mortgagors in the property for his 

proportion of the expenses properly incurred in so redeeming and 


s. 95.] 
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1915. Analogous Law. — This section evidently taken from Maepherson 
on Mortgage, is closely analogous to section 89 of the Indian Contract Act W and 
reproduces the English equitable rule by which on the principle of subrogation 
one co-mortgagor redeeming the entire estate can retain it until be is in his turn 
re-deemed by the other co- mortgagors. The contribution is to be made as 
directed by section 82. 

1916. Principle. — Ordinarily, a mortgage is indivisible and the mort- 
gagee may therefore compel the co-mortgagor to redeem the entire mortgage or 
not at all. If he does so, in redeeming his own share he has also to redeem 
the share of bis co-mortgagors, and therefore in equity he is entitled to ask them 
for their quota of the redemption-money, and until payment to retain possession 
of the property which he has redeemed against payment by the other co-mort- 
gagors. The latter cannot complain as they are in no worse position than if 
they had to redeem directly from the mortgagee. And the co-mortgagor must 
be recompensed for money expended by him, and from which they have or might- 
he benefited. They cannot plead that the co-mortgagor might have let their 
shares alone, for the indivisibility of the mortgage, and his liability to redeem 
the entire estate, or not at all, is the foundation of the equity he has against 
them. (8) The right to indemnity or contribution in these cases exists, although 
there may be no privity between the plaintiff and the defendant. W 


1917. Meaning of Words. — 51 One of several mortgagors : ” Is the 

term “ mortgagor” here used in the limited sense assigned to it in section 58 ? 
It seems not. “ Obtains possession: ” This does not mean that charge cannot 
be created without possession. In the words of the Privy Council, the section 
should be construed distributive^, that is the condition of obtaining possession 
should be held to apply only to the cases in which its fulfilment is from the 
nature of the mortgage possible. In other cases the charge should follow on 
redemption. ( 1 2 3 4 5 6 * ) “ He has a charge A charge is defined in section 100, and 
means the same thing as “ Lien ” in England. A charge or, a lien is an obliga- 
tion which by implication of law, and not by express contract, binds the estate 
for the discharge of the debt or engagement, but does not pass any property in. 
the subject of the charge. (?) “ Expenses properly incurred : ” Originally the 

word here used was ‘‘costs” and not “expenses,” l 8 ) but the latter word was 
subsequently substituted probably, so as to enlarge the scope of the section 
including in the term the proportion of the mortgage-debt as well as the costa 
properly so called. 

1918. Co-mortgagor’s Claim for Contribution.—The questions 
that arise in a case for contribution are: (i) What is the nature of the right; 
(ii) who is entitled to it; (iii) against whom is it available; (iv) for what 
payments; (v) when does it commence; (vi) how it may be enforced; and, 
lastly, Cvii) its duration. These qestions may now be considered in the order in 
which they are stated. 


(1) Ed., 1877; p. 145; Perianna v. Madurai - 
nayagam , 9M.L. J. R., 166 (170), 

(2) Act IX of 1872. 

(3) S. 60, last para ; Asanah v. Vamana, 
I. L* R., 2 Mad., 223 ; Nainappa v. Chidam- 
baram. .-I. L R,, 21 Mad., 18. 

(4) Asanah v Vamana, I. L. R„ 2 Mad., 
223 (225) ; Chohnondely v. Clinton, 2 Jac. & 
W., 184. 

(5) Johnsou v, Boyal Mail Steam PacTtei 

Co L. R , 3 C. P. t 38 ; Lampleigh v . Brath- 

wait, 1 Sm. L. C., 151 ; Edmunds v. Walling- 


ford , 14 Q. B. 811 (1815), [“ If we take # 

a view of the cases both in law and equity,. * 
we shall find that contribution is bottomed 
and fixed on general principle of justice, and 
does not spring from contract, though contract 
may qualify it.” Per Eyre, C. B., in Bering 
v. Earl of Winchelsa, 1 Cox, 321.] 

(6) Ahmad Wali Khan v. Shamshul Jahan t 
I. L. R., 28 All.. 482 (487), P. C. 

(7) In re Leith's Estate, L. R., I P. C. 296. 

(8) Law Commissioners’ Report, 1879 
Nov. 1879), § 34. 
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1919* Nature of Eight acquired by Co-mortgagor. — “A person” 
says the Indian Contract Act “ who is interested in the oay- 
(i) Mature of the metl fc 0 { rnoney, which another is bound by law to pay, and 
right * who therefore pays it, is entitled to be reimbursed by the 

•ofcher/’W This generally states the principle which the section under discussion 
-extends to the case of co-mortgagors. But while no doubt section 69 of the 
Indian Contract Act includes the principle embodied in the section, the latter 
gives the plaintiff a charge upon the property which the Contract Act does not 
give* The co-mortgagor enforcing his remedy under this section is said 
to acquire a right to treat the other co-mortgagors as his mortgagors, < 1 2 * ) only 
however, for the limited purpose specified in the section. He cannot, for in- 
stance, compel the other eo* mortgagors to redeem the entire property, but can 
only insist upon each co-mortgagor to redeem on payment of his quota, only 
his share of the mortgaged estate ; with this reservation, his position is certainly 
the same as of the mortgagee whom he has redeemed. (3! The co-mortgagor 
redeeming the estate must, however, have some subsisting interest in the 
property. Hence if he redeem the property without any interest, however 
smali therein, he cannot enforce his claim for contribution/ 4 ) But any interest, 
however small, is sufficient to create the right. So where with the consent of 
the real owner a benamidar executes a mortgage for a consideration binding 
upon the former, a payment made by the benamidar of the mortgage amount 
is not an officious and voluntary payment, and be is entitled to a charge 
upon the property/ 5 ) Similarly where a judgment is passed against several 
defendants/jointly and severally, and some of them pay the whole of the 
judgment-debt, these latter become entitled to contribution from the rest/ 6 ) 

But such persons are not within the scope of the section, which deals only 
with the case of a co-mortgagor, who is similarly declared entitled to a charge 
on the share of his co-mortgagors, a frail security to be sure, if a charge be 
held unenforceable against a bona fide transferee without notice. (?) The 
principle of subrogation entitles the co* mortgagor to the same security as was 
possessed by the mortgagee whom he has redeemed, and in may be a question 
whether the term ** charge 99 was not inadvertently inserted at a time when that 
concept was little distinguished from a “ mortgage/* 

1920/ And this leads to the second question, who is entitled to the 
. right. The section speaks only of “one of several mort- 
al* iS gagors.” But if the term / mortgagor * be here understood 

in the narrow sense in which it is defined in .section 58 
(§ 1205), the section would exclude cases of all other incumbrances. But this 




(1) S. 69, Indian Contract Act {IX of 1872). 

(2) Asanah v. Vamana, I.L.R., 2 Mad., 

223 (225). 

*(3) Moidin v. Oothumanganni, I.L.R, 11 
M^d., 416 ; Nainappa v. Chidambaram, I*L. 

# R„, 21 Mad., 18 (26) ; Pancham v. Ati Ahmed* 

I.LR.,4 All., 58; Fakir Buksh v» Sadat 
Aliy I.Ii.R., 7 AU., 376 ; Nura Bibi v. Jagat - 
mraift, LL.R., 8 AIL, 295 : Ohedx Lai v, 
Bh&gwan, I.L.R., 11 All*. 234; Ashrat Ah- 
imd i.Mazir Ali, (1891), A.W.N*, 211 ; Rani 
v, Amir Baksh, (1-900) A.W.N., 39 ; Baghu - ' 
b&* vJ Bunyad Ali y (1886) A. W. N., 152; 
Bhagwan Da&v. Hardei, I.L.R-, 26 All., 227; 
Banappa v* Yamumppa, I/L.R*, 26 Bom., 
879. But in Calcutta the right is said to be 
merely personal— Nawa b Jahan v, Mirza Shu - 


jouddin, 9 C.W.N., 865. See § 1259. 

(A) Chedi Lalv, Bhagioan Das, I.Ii.R*, 11 
All., 234. 

(5) Subbamal v. Muthu Pathan , 13 M.L. J. 
R., 228 ; following Bhagioati v. Radha Kishen, 
I.L.R., 15 AIL 304. 

(6) Danappa v. Yamunappa , I. L.R,, 26 
Bom., 379 (384 > ; following Suppanachari v. 
Chakara , 1. M. H. C. R. f 411 ; Ghagandas v, 
Gansingh, I.L.R.. 20 Bom., 615; Ramchandra 
v. Sadashiv . I.L.R., 11 Bom., 422 ; Ibn Hus- 
ain v. Bamdai , I.Ii.R,, 12 AIL, 110; Balieo 
v, Baijnath, I.L.R., 3 3 All., 371; SeshaAyyar 
v. Krishna , I.L.R., 24 Mad., 96 (108) ; distin- 
guished* 

(7) S. 100 Comm, post 
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afe any rate is certain that the term cannot be held to exclude owners 
•of equity of redemption, who stand for all other purposes in the same 
position as mortgagors (§ 1205). Such persons and tbos8 claiming under 
them are admitted to the same right in England. 0) But it has been 
doubted in Calcutta whether the several representatives of a deceased mort- 
gagor could be regarded as co-mortgagors within the meaning of this section, 
so as to confer upon the representatives who payoff the mortgage a charge 
against the rest.( 2 * ) But this view was sought to be distinguished by another 
bench of the same Courfc^) and it is otherwise unsupported by reason. Not 
only the co- mortgagor and his representatives, but a puisne mortgagee paying 
off a prior mortgagee may claim to he placed in the position of a prior 
mortgagee if his intention was not to extinguish the prior iienJ 4 ) But the 
same principle cannot be extended to persons who do not fill the character 
of a co-mortgagor used in that large sense. For example, the assignee of a 
mokurari interest granted by the mortgagor himself cannot claim the same 
lien but is merely entitled to a personal decree. On the other hand, in 
another case the same Court applied the doctrine of subrogation to a stranger 
paying off the debt, by holding that even a stranger paying off a mortgage- 
debt is prima facie entitled to the benefit of the security he has discharged.^) 
But it is scarcely correct to say that any officious intermeddler may step 
into the shoes of the mortgagee by paying off his mortgage. 

1921. This section is like many other sections of the Act ill-drafted* 
Strictly construed, it implies that the right of contribution is not dependent upon 
mere redemption in addition to which the mortgagor. must have obtained posses- 
sion of the property, which would confine its operation only to possessory mort- 
gages. As the Privy Council observed: “That section might be so strictly con- 
strued as to limit its operation to mortgages under which possession passes, and 
therefore on redemption property repasses. But it seems to their Lordships 
more reasonable to construe the section distributive^, to make the condition of 
obtaining possession apply only to the cases in which its fulfilment is from the 
nature of the mortgage possible, and in other cases, to make the charge follow 
upon redemption.” But even this is clearly a concession to the wisdom of 
the Legislature, since it places the redeemer of a 1 possessory mortgage in a posi- 
tion of comparative disadvantage, and he may at times be even defeated if he is 
unable to obtain possession and which may occur in many conceivable circum- 
stances. 

However, as the section stands, it must be read as meaning that a co-mort- 
gagor becomes eo titled to contribution as soon as he redeems; but that “if 
from the nature or the mortgage ” he should oh redemption become entitled to 
possession, then his right would date from when he obtains possession. Thera 
still remain® the question whether in the lattbr case he must obtain possession 
of the entire property, for the section is so worded. But probably a certain 
degree of latitude is permissible in its construction also. 

(1) Aldrich v. Cooper* 8 Ves,. 390 ; Clarke 79 (84, 85)* 

v. Brereton* 1 Jo.. 165 ; Johnson v. Child* 4 (4) Gokuldas v. Pumnmal , I. L. R., 10 

.Hare, 87 ; Norender v. JDwarka, Lai , LIj.R,, Gal„ .1035, R. C. ; Raushan Alt v. Kali Md * 

8 Cal., 408 ; Vithalv . Vishvasrav * l.L'R., 8 han* 4 C.LJ., 79 (84). 

Bom., 497 ; Mohan v. Kashinath* 3 Nag. L. (5) Raushan AU v. Kali Mohan* 4 C.li.J.# 

R., 92. 79 (85). 

(2) Nawab Jahan v. 9* (6) Jagatdhar v* Brown , 4 0. L. 121 

'O.W.N., 865, dissenting Atom Bhagwan Dass (13$); ; 1 • 

V. Bcwdm* Lli.R., 26 AIL, 227 ; Danappa v; : (7) Ahmad Malikhan v, BhamtJml Jahan § , 
Jamunappa* LB.R., 26 Bom., 379. . I.L.B. 28 All. 482 (487) P.O. 

(8) Bamhan AU v, Kali Mohan t ^ , . < v,,..';,. ‘;i s.'. 
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1922. As regards the persons against whom the right avails, it is sufficient 

,ny whom ^ er6 fco statb that pnM fade all persons liable to contri- 

g ‘ bute should be subject to the right, though this again is 

by no means apparent from the Act. But in cases decided independently of the 
Act, it has been decided that where a prior mortgage had been redeemed by the 
mortgagee of one of several co-parceners, he was entitled to claim contribution- 
from the mortgagees of another eo- parcener before giving up the latter’s 
share. So where one or more of several tenants-in- common redeem the mort- 
gage, they have a right to remain in possession of the mortgaged property until 
the amount due from the other co-mortgagors as their contribution towards the 
redemption-money has been paid off, and they have therefore priority over a 
subsequent mortgagee of property mortgaged by the other eo-parceners.( 2 ) 
Purchasers of the equity of- redemption of a co-mortgagor are equally bound to 
contribute rateably. Thus where the mortgagor mortgages his two properties, 
and one of them is subsequently sold to a purchaser in execution of a decree 
against him, without notice of the mortgage, the execution-purchaser of one pro- 
perty and the original mortgagor stand in precisely equal positions towards the 
mortgagee who could enforce his mortgage against both together, or against 
either of the two, leaving that one, if forced to pay the whole sum, to recover 
the proper rateable contribution from the other. On the other hand, either the 
original mortgagor or the purchaser might redeem the whole, and seek contri- 
bution from the other. W 

A claim to contribution cannot ba resisted on the ground that the co- 
sharers against whom the right is enforced has been improperly left out in the 
mortgagee’s suit,( 4 ) or the mortgagee had given up the land belonging to a 
co-sharer/ 5 ) Being a right issuing out of a mortgage, in the latter case it might 
be urged that the mortgagee could not by an arrangement made with an indivi- 
dual co-sharer increase the liability of the others. When contribution creates a 
charge, it may be enforced ^.against all persons irrespective of notice, except only 
a bona fide purchaser without notice. ( 6 ) 

1923. Although the .'word ‘‘expense” is inapt as primarily denoting the 

. , incidental cost as distinguished from the redemption-money, 

°ments. P * y there can be no doubt that what was intended is to enable 
the mortgagor to recover the whole of his outlay of course. 
Where a co-mortgagor is suing the other co- mortgagors for contribution upon 
the allegation that the portion of the mortgaged property in which he is 
interested has been made to discharge more than its proper share of liability 
under the mortgage, the Court in assessing contribution has first to ascertain the 
values of the various items of property in question as they stood at the date of 
the mortgage ; next the rateable liability of each item for the amount payable 
under the decree ; next how much each item has contributed to t&e payment 
of the decretal amount, disregarding any purchase-money which any of the 

(1) Shankar v, Aniaji, (1886) B. P. J., ! 165. 

(2) * Ganesh v". Bagunath , (1880) B; P. J„, 

300 ; Favidjirav v. Naroji , (1881) B. P;J,, £7. 

(3) Norenderv. DwarJeaLal, I.L.R.,3 Cal., 

4Q& ; Vithal v. Vishvasrav, I. L. R:, ,8 Bom . , 

427 (500), But such a charge cannot be en- 
forced - against & bona fide purchaser without 
noticQ—Sapmes v. Cooper, 83 Beav., 43 1; 

248 ; 

In re Tyabp t J Boib< R4 KheUer 
Kfisto V. Eally Prosunno, I.L.R,, 25 Cal., 


887. 

(1) Jag at Narain v . Qutub Husain, LL. 
R., 2 All., 807. 

(5) Ghagandas v. Gansing , I.L.R., 20 

Bom., 615. 

(6) Sees. 100 post ; Haymes v. Cooper, 33 

Beav., 431 ; Devhahai v. Jafferson , I.Ii.R,, 10 
Bom., 248; In re Tyabji , 7 Bom. L.R„ 547 ? 
Khetter Krista y. KallyProsunno, I.L.R., 25- 
Cal. , 8S7. , ; 


s. 95,1 


COMMENCEMENT OF BIGHT. 


1241 


| purchasers has paid or retained, and it should then proceed to apportion the 

f liability between the different items. !*) Since the consolidation of mortgages 

has been abolished, where two successive mortgages in respect of the same 
property were created, the first by all the co-mortgagors jointly, and the second 
by only some of them, a co-mortgagor who redeemed the first mortgage be- 
comes entitled to a contribution from his fellow-mortgagors, and his claim 
cannot be resisted on the ground that the further charge remains unsatisfied* 
; He is entitled to hold the property till his contribution is paid and thereafter 

I the mortgagee will be entitled to enforce his further charge,! 2 ) 


1 924. In recovering the proportionate share of the redemption-money from 
the contributories, the plaintiff is entitled to charge also a reasonable interest from 
the date of redemption.! 3 ) The right which the co-mortgagor thus acquires is 
• transferable ! 4 ) but not so as to prejudice the right of the contributories who 

may enforce it against the subsequent transferees/ 5 ) The contributories are 
j not bound to pay to the mortgagor anything paid by him in excess on account 

of the mortgage. The expense must have been in the language of the section 
“ properly incurred/’ Hence where it appears that the claimant with a view to 
swell his claim against the co-mortgagors has paid what was not due, or could 
not be legally recovered, the latter are not bound to contribute rateably to this 
sum, but can redeem on payment of their fair proportion.! 6 ) But where the 
claimant has paid the amount bona fide , the mere fact that it has been 
erroneously recovered from him is no ground for disallowing it, !7) but if he was 
exonerated in a suit by the mortgagee, redemption of the property by bim would 
not per se create an “ interest ” therein so as to entitle him to sue for contribu- 
tion/ 6 ) And so also where the claimant has suffered a decree without 
availing himself of the Statute of Limitation, in which case the contributories 
may well plead that, if the plea had been set up, the claim would have been 
dismissed/ 9 ) 


1925. As regards the time when the charge fastens on the co-sbarer’s 
When does it P r °P 0r ky the language of the section is again defective, 
commence. At first sight it would seem that the right does not 
commence till the mortgagor has not only paid off the 
mortgage-money, but has also entered into possession. But such a construction 
would render the section nugatory except in a usufructuary mortgage, to which 
alone there is no sense in confining it. This section then presents a fit case, 
in the construction of which some degree of latitude is permissible. For there 
can be no doubt that the phrase 4f and obtains possession,” has not been used 
to mean that the co-mortgagor in possession is alone entitled to have a charge 
on the property.! 10 ) Several attempts have therefore been made at its decipher- 
ment. In the opinion of the Madras Court : “ The true construction of section 
95 is that the co-mortgagor redeeming the whole of the mortgaged property, has 
as well a right of obtaining possession as of treating the co-mortgagor s share 


(1) Bhagwan Singh v. Mazhar Ali, I.L.R., 
36 AIL, 272. 

(2) Pandjiravv . Naroji, (1881) B.P»T. 57 ; 
Ganeshv . Raghunath , (1880) B.P J. 300. 

(3) Rani v. Amir Baksh, (1900) A W.N., 
39. But in Digambar v, Harendva , 11 

226 (232L the granting of interest was held to 
be merely discretionary with tbe Court. 

(4) Vithal v, Vishvasrav , I.L.R., 8 Bom., 
497 . 

, (5) 16., p. 500. 

(6) Vickers v. Oliver , 1 Y & C. (Ch.), 211. 
G. TP— 156 


(7) Nobin Krishna v. Mon Mohan , I L.R., 
7 Cal., 573 ; Dahina v. Saroda , I.L R., 21 
Cal., 142, P.C.; Bindu Bashini v. Ilarendra 
Lai , I.L R.. 25 Cal., 305. 

i8) Cheai Lai v. Bhagwan Das , I.L.R.* 11 
AIL, 234. 

(9) Fordham v. Wallis , 10 Ha., 217. 

(10) Moidin v. Oothumanganni , I* L. R* , 11 
Mad., 416 ; Gulamv, ML Banno , (1901) 4 
O.C. 178 ; Bhagwan Dass v* Bardie , I.L.R., 
26 All., 227. 
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of the mortgage-debt as a charge on the latter’s interest in the property 
redeemed.” f 1 ) Bat this interpretation was nob accepted in Allahabad where 
the phrase was held to be elliptical, the phrase “ and obtains possession ” being 
held as meaning “ obtains possession when the mortgagee had possession under 
his mortgage.”! 2 ) Bat this view implies discrimination unsupported by reason 
between a possessory and a non-uossessory mortgage. Bor why should the 
mortgagor’s charge be postponed until he obtains possession only in case when 
the mortgagee was in possession. Indeed, it would be a relief of doubful 
virtue, if the mortgagor had to obtain possession before he could establish a 
charge on his co-sharers’ property. On the other hand, there could be no valid 
objection to bis taking possession in enforcement of his right, in cases in which 
the nature of the mortgage renders it feasible. This view is now supported by 
the dictum of the Privy Council who remarked : “ The section might be so 
strictly construed as to limit its operation to mortgages under which possession 
passes, and therefore, on redemption property repasses. But it seems to their 
Lordships more reasonable to construe that section distributive^ to make the 
condition of obtaining possession apply only bo the eases in which its fulfilment 
is from the nature of the mortgage possible, and in other cases to make the 
charge follow upon redemption.”! 3. This case sets at rest the controversy on 
the subject, but one is inclined still to question the policy of the rule which 
makes the taking of possession even in some cases obligatory before creating a 
charge. Indeed, in such cases the right to assume possession should have even 
by reason of the charge and not as a necessary preliminary to it. Though 
neither section 72 nor section 76 is strictly speaking applicable to a person so 
taking possession still his liability to account arises from the very fiduciary 
nature of his position, Moreover, it is not, as of course, that he can claim 
possession by disturbing that of his co-mortgagors, ( 6 ) though in a possessory 
mortgage, he may well claim to take possession which the mortgagee was 
obliged to deliver upon redemption. 


(6) Procedure. 


1927. The co-mortgagor’s possession of the property held by him against 
payment by the other co- mortgagors cannot be regarded 
( ) uni a ion. as a( } verse fj 0 them, (?) as a man cannot have a charge on 
his own property, and the person entitled to redeem has, therefore, the right of 
redeeming the charge subject to the law of limitation, upon which, however, the 
Courts are not agreed. In view of the Allahabad High Court the charge is 
redeemable within sixty years, as provided in Article 148 of the Limitation Act, 
and not only within the twelve yea»rs allowed by Article 134. (®) According to 
the view taken in Oudh the limitation in such cases is that of 12 years as 


1926. The procedure for enforcing a charge will be 
set out under section 100. 


(l) Moidin v. Oothumangannit 11 

Mad., 416 (418> ; Dhakeshwar v. Harikar, 21 
C.L.J1QMU0). 

8 Bhagwan Dcls v. Bardie , I. L. R. , 26 
■227 (230) ; 'Gulam Maula v. Mi. Banno , 
(1901) 4 0, 0, 273 ; dissenting from Moidin 
Vv Oothumanganni , I. L. R,, 11 Mad., 416 : 
The first case was followed in Mohan v. 
Kashinath , 3 Nag.L.R., 92. 

(3) Ahmad Wall Khan v. Shamshul Jahan, 
I.L-R , 28 AIL, 482, P, G ; overruling I. L. 
R„ 25 Ali, t S37, * ■ A . , . - . . 


(5) Deonarain v. Naih Per shad, 2 N. W. P. 

H. 0. R., 217 (220), 

(6) Anand Raov. Tatya , (1888) B.PJ., 37. 

(7) Nura Bibi v, Jagat Narain, I. L. R,, 8 
All., 295. 

(8) Nura Bibi v. Jagat Narain , I. L. R , 8 
All,, 295 (300); Ashfaq Ahmad v. Wazir AH, 
X. L. R., 11 All., 428, F. R.; again reported, 

I. R. R., 14 All., 1 F. B. ; explaining 
Umrunnissa v. Mhd* Yar Khan % I. fj. R„ 3 
All., 21, F* B. But a suit to enforce the 
charge must be brought within 12 years, 


500 (503)^^ V Bala ^^ h L * 26 Bom., AH v. Kishan Lai , I. L. R., 28 All.', 
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provided for by Article 144, calculated from the date when the redeeming 
co-mortgagor sets%p his adverse possession. (0 Now Article 148 of the 
Limitation Act relates to a suit maintained against a mortgagee, while Article 
184 is more general and embraces the case of a trustee. As this section only 
creates a charge and in view of ths definition of that term, since a charge-holder 
is not a mortgagee, (2) it may be plausibly urged, and has been so held in Bombay, 
that Article 148 is inapplicable, and that Article 144 is more appropriate. W 
But it may be urged against this view that the distinction between the two 
terms has been for the first time made by this Act, and that no such distinction 
was observed in 1877 when the Limitation Act was passed. But this objection 
is not insuperable (§§ 1222 — 1228). 

Sale of property subject to prior mortgage. 

96. [If any property the sale of which is directed under this 

chapter is subject to a prior mortgage, the Gourt may, 
subject ° f to r ° P rior the consent of the prior mortgagee, order that 

mortgage. ° P ^ the property be sold free from the same, giving to such 
prior mortgagee the same interest in the proceeds of 
the sale as he had in the property sold.] 

NOTE.— Sections 85—90 and 92—94, 96, 97 and 99 of this Act, being sections relating to 
procedure, have been repealed from this Act, and are re-enacted as Order XXXIV, rules 1—6, 
7, 8, 10 and 12 — 14, respectively. They will be found set out and annotated in Part 2 of this 
Volume. 

97. [Such proceeds shall be brought into Court and applied as 
Application of follows : — first, in payment of all expenses incident to 

proceeds, the sale or properly incurred in any attempted sale ; 

secondly, if the property has been sold free from any prior mort- 
gage, in payment of whatever is due on account of such mortgage ; 

thirdly, in payment of all interest due on account of the mortgage 
in consequence whereof the sale was directed, and of the costs of the 
suit in which the decree directing the sale was made ; 

fourthly, in payment of the principal money due on account of that 
mortgage ; and 

lastly, the residue (if any)- shall be paid to the persons proving 
himself to be interested in the property sold, or, if there be more such 
persons than one, then persons according to their respective interest 
therein or upon their joint receipt. 

Nothing in this section or in section ninety-six shall be deemed to 
affect the powers conferred by section fifty-seven.] 

NOTE.— Sections 85—90 and 92 — 94. 96, 97 and 99 of.this Act, being sections relating to 
procedure have been repealed from this Act, and are re-enacted as Order XXXIV, rules 1—6, 
7, 8, 10 and 12— 14, respectively . They will be found set out and annotated in Part 2 of this 
Volume. 

(1) MaJchdum Khanv . ML Jadi, 9 O, C., R., 685 ; FaJci Abbas v. Faki Nurudin, I.LIR, 


(2) S. 100, post, " ■ -/ 

(3) Vasudev v. Balaju I. L> B. * 26 Bom., 
500 (§03); Vithat v. DinJcar Bao , 3 Bom. L. 


16 Bom., 191 ; Ramchandraw, Sada$iv t I. L. 
R., 11 Bom., 422. 

(4) So held in MaJchdum Khan v. Mi, Jadi, 
9 0. C., 91. 
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(1) Vol.III, p. 217, etseq. 

(2) Law Commissioners’ Kepoit, 1879, dated 
Sth November, 1879, p. 34. 

(8) Macpherson’s “ Mortgage ” 7th Ed. 


(4) S 91, Indian Evidence Act (I of 1872) 

(5) lb., s. 925 proviso (5). 
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Anomalous Mortgages . 

98. In the case of a mortgage not being a simple mortgage, 
Mortgage not a mortgage by conditional sale, an usufructuary 
described in 8 58 mor t ga ge or an English mortgage, or a combine 
amT(e). ’ ’ tion of the first and third or the second and third, 

of such forms, the rights and liabilities of the parties shall be 
determined by their contract as evidence in the mortgage-deed, 
and, so far as such contract does not extend, by local usage. 

1928. Analogous Law.— This section deals with mortgages, resulting 
from the combination of certain pure forms of mortgages defined in section 58. 
In England anomalous mortgages as a class do not exist, nor are mortgages 
there classified as in the Act The Punjab anomalous mortgages often assume 
quaint and varied forms and are dealt with in Tupper s Punjab Customary 
Law. ( L ) 

For the history of the section see below (§ 1928). 

1929. Principle. — To the list of the four forms of primary mortgages, 
this section further adds two other forms, viz., usufructuary mortgage, combined 
with either simple mortgage, or mortgage by conditional sale (§§ 1227 — 1248). 
All other combinations are here designated anomalous mortgages and are to be 
dealt with according to the intention of the contract — as evidenced in the 
mortgage-deed. But the section, while providing for the rights and liabilities 
of the parties in the case of an anomalous mortgage, does not do the same in 
the case of the two combinations it excepts from that class. It appears that it 
was originally intended to provide for these mortgages by declaring that the 
parties have the same rights and liabilities as they have in each of the two 
forms of which they are made up, so far as such rights and liabilities are 
consistent with the right of the mortgagee to avail himself of any of his 
remedies. ( a ) But it appears that subsequently the declaration was cut out, 
on the motion of Mr. Justice West who thought that the general provisions of 
the Bill were sufficient to cover the matter.^ 

1930. Meaning of Words. — “ Combination of the first and third: 19 
i. e. t a simple mortgage usufructuary. “ Or the second and third: 11 i. e„ 
a mortgage usufructuary by conditional sale, which is the combination 
of a mortgage by conditional sale with a usufructuary mortgage. “ Evidenced 
in the mortgage-deed “ oral evidence being inadmissible.”^) “ Contract does 
not extend as where a mortgage is described by a term which is well under- 
stood to import certain conditions, in which case oral evidence of local usage on 
the point is admissible. <5 ) 

1931. Simple Mortgage nsnfnxctxiary.— To the list of the four 

pure forms of mortgages described in section 58, two other forms mentioned 
in this section must be added. All other combinations are declared by it to 
constitute anomalous mortgagesT^'TBe''' 1 2 combina^ a ' 

be. called; simple mortgage usufructuary , “ is 
that in which, though the property is only collaterally pledged, as in the 
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case of a pure simple mortgage, the mortgagee is permitted to have the 
usufruct of it. Tills may be dons ei&her by simply allowing him to receive 
the rents and profits or by giving him a lease for a limited period. In 
either case the proceeds are credited to the mortgagor against interest, 
and, if they exceed what the mortgagee is entitled to for interest, against 
principal also. As in a pure simple mortgage, the mortgagor is personally 
liable, W and his estate is subject to be sold in default, though redeemable 
until it is sold/’ ( 1 2 3 * ) The following may be cited as specimens of this form 
of mortgage : — “ We, M and S , declare that we have mortgaged a house 
situated in Ghaziabad, owned and possessed by us, for Rs. 300, to K and G 
for two years : that we have received the mortgage-money, and nothing is 
due to us : that we have put the mortgagees in possession of the mortgaged 
property ; that eight-annas has been fixed as the monthly interest in addition 
to the rent of the house, which we shall pay from our own pockets : that we 
promise to pay the aforesaid sum to the mortgagees within two years, and 
redeem the mortgaged property : that if we fail to pay the mortgage-money 
within two years, the mortgagees shall be at liberty to recover the mortgage- 
money in any manner they please.” So where an instrument mortgaging 
villages for a sum payable within a certain period by instalments, and making 
distinct provision that, upon default in payment of an instalment, the 
mortgagee by his servants was to take possession, and after paying the 
revenue and the expenses of collection, to credit the balance towards payment 
of the instalment, also expenses of collection, to credit the balance towards 
payment of the instalment, also contained the following: — “Should on the 
expiration of the term of this instrument any money remain due, then, till 
f payment thereof, possession will continue according to the terms herein set out. 

If I do not accept this, then as soon as the breach of promise occurs, they will 
at the end of the year realize the whole amount of the instalment by sale of 
the villages, and of other moveable and immoveable property belonging to me.” 
Construing the document as a whole, and giving effect to all its clauses, 
the Privy Council held that under its terms, the mortgagee was entitled 
to take possession upon default in payment of an instalment, and that 
he might also sell if the mortgagor objected to his applying the rents 
in reduction of the principal and interest due. (4) 


K 


1932. Another instance of a simple mortgage usufructuary is the 
following; — “Usufructuary mortgage-bond in respect of inam land executed 
on the 27th June 1884. ..to Vissannavadhanulu by us both jointly Ravi and his 
undivided son Chenulu. The amount of loan received from you this day. . . . 
is Es. 300, and interest Es. 30. For the discharge of the said interest my 5 
acres of land. . . . have been made over to you. It is settled that we should 
pay the principal amount to you in three instalments within this period. In 
default of payment... it is settled that you should continue to enjoy the same 
for interest in the aforesaid manner, and if the principal money be paid in the 
30th Pbalgun Bahula of any year, mak8 over to our possession the said land.” 
Here the mortgagor, having covenanted to pay the mortgage- debt the 
mortgagee was held entitled to sue for sale of the mortgaged property. In 
another case the mortgage-deed ( 5 ) put the mortgagee in possession of the 


(1) Ramayyav. Guruva , I.L.R., 14 Mad,, 
232. 

(2) Macphersort’s “ Mortgage ” (7th Ed.), 

p. 21. 

(3) Phul Kuar v, Murli Bkar, I. L. R., 2 

All,, 527 (532). 


(4) Deputy Commissioner of Rae Barelli v„ 
Rampal Singh, I.L.R., 11 Cal., 287, P. C. ; 
Salamabullah v. Partap Singh , 6 I. 0. (All,) 
795. For other cases see § 1544— 1550. 

(5) Ramayya v. Guruva . I. L.R., 14 Mad. 
232. 



(1) 8. 58 ( d }, ante. 

\ (2) S. 58(5), ante. 

(3) Amarchand v. Kila Morar, X. L. R,, 
27 Bern,, 600, • 

(4} ( Amarbhand v. Kila Morar, I, L. R., 
27 Bom*,, 600,; Kang ay v. Kalimuthu , X. L. 
R., 27 Mad., 526, F. B. 

(5) Aviarchand v. i&ia Ifomr, I.L.R., 26 


Bom., 600. 

(6) j Kangaya v, Kalimuthu , I* L. R., 27 
Mad., 526, F.B. 

(7) Jawahirv. Someshar t 13 0. W. N., 
266, P. 0. (Oudh Appeal). 

(8) Motiram v. Vital , I. L. R., 13 Bom., 
90, F. B« 


mortgaged property and authorized him to recain possession until payment of 
the mortgage-money. the mortgagor being given credit for a§l profits recovered 
from the mortgaged property over and above the Government assessment. It 
also contained a personal covenant for payment of the mortgage money, and 
an implied agreement that in the event of non-payment, the property should be 
sold, the balance, if any still remaining due, being recoverable from the person 
and other property of the mortgagor. In this transaction the first proviso 
constituted it a usufructuary mortgage, W and the second clause a simple 
mortgaged It was thus a simple mortgage usufructuary.* 1 * 3 * ) In this case the 
mortgagee having subsequently sublet the mortgaged property to the 
mortgagor for a certain term, sued him to regain possession, but the Court held 
that though the mortgagee could not rejoin possession he was nevertheless 
entitled to enforce the distinct and independent right to sue for the mortgage- 
money and to obtain a decree for sale of the mortgaged property, *4) A simple 
mortgage usufructuary is not an anomalous mortgage as was held in the 
Bombay case just cited/ 5 ) Where a mortgagor gives possession of the mortgaged 
property to the mortgagee and states that the mortgagor shall cause the money 
to be paid within a certain date and redeem or recover back tbe land by paying 
the money on a certain date in a particular year, but that if he does not so 
pay within the said period and recover the land, he may pay the money on tbe 
corresponding data of any future year and recover back tbe land. It was 
held that tbe mortgage was a combination of simple and a usufructuary 
mortgage and that the mortgagee was, in default of payment, entitled to a decree' 
for the mortgage-money, and a decree for sale.** 5 / Another instance of the 
game mortgage is furnished by the following. The mortgagor placed the 
mortgagee in possession of the property (a) stipulating for payment of interest 
at a certain rate and for appropriation of the usufruct towards discharge of 
interest ( b ) adding “ that if the net profits should not cover the amount of 
interest, the mortgagor would make good the deficiency out of his own pocket, 
it was held that though clause (a) standing alone might possibly be construed 
as constituting an ordinary usufructuary mortgage, its prima facie meaning 
was qualified by clause (6) which entitled the mortgagee to sue the mort- 
gagor for the principal money with interest.* 7 ) In such and similar cases a 
good plan is to first reduce into their elements ail the covenants however 
numerous or varied and then to group them so as to conform to some form of 
the primary mortgages defined in section 58. It will then be easier to classify it. 

1938. It is often difficult to distinguish the two kinds of mortgages 
described above, from what are denominated in the section as anomalous 
mortgages. Thus in a case * 8 ) where the mortgagor agreed to repay the loan, 
within four years and after stating that certain property had been mortgaged to 
the plaintiff-mortgagee as security for the loan, and that if the principal and 
interest were not paid within the time fixed, the plaintiff .was to take-up the 
management of the property. And the bond further contained the following 
clause : “ We will redeem the mortgaged property on the day on which we shall 
gay ; the amount of the principal and the amount of the interest that may be 
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maintained it. (2) And similarly in a mortgage usufructuary and by conditional 
sale, the mortgagee can foreclose which he could not have done in a purely 
usufructuary mortgage. 

1934. Mortgage usufructuary by conditional Sale.—Tbe other 
form of mortgage similarly excepted from the category of an anomalous mortgage 
is that composed of a usufructuary mortgage and a mortgage by conditional sale. 
Such a mortgage would result where the mortgagee, by conditional sale is allowed 
by the same contract usufruct of the property mortgaged to him, either under 
a lease, or an agreement entitling him to take possession of it. “ The position 
of the parties up to the date on which the loan is repayable is in all respects 
the same as in a pure usufructuary mortgage. From that date their position 
resembles what it would be in a pure mortgage by conditional sale.” G) Hence 
until he obtains a decree for foreclosure, he is accountable to the mortgagee for 
the rents and profits received by him, unless there is no necessity to render 
accounts as where by the contract the usufruct is taken in lieu of interest, or 
there are other reasons for which any other usufructuary mortgagee would not 
be liable to account. If before foreclosure the mortgagee has received the 
amount due on the bond, the mortgagor is entitled to redeem, otherwise a 
decree in the terms of section 86 will be passed and the relations between 
parties will thenceforth be governed on the footing of the decree. 

The combination of a usufructuary with a mortgage by conditional sale 
gives rise to a transaction known as kat-kabala muddatahriyam among Hindus, 
and byebit-wufa, with possession among Mohammedans. ( 1 2 * * 5 ) 

1935. Anomalous Mortgage.— Having eliminated the two forms of 
composite mortgages described above from the category of anomalous mortgage, 
the section leaves the combinations of the remainder, as well as other mortgages 
not comprised in the six forms, to be included in that term. Such mortgages 
are far too numerous and varied to form the subject of an exact definition. 
Moreover, they differ in their remedial incidents in various localities so that all 
that can be really said of them is what has been said in the section. Some 
well known instances of this form of security are presented by the otti and 
hanom mortgages of Malabar, the IUudwara and the Peruarthum of Madras, the 
Lakhamukhi , Dharthe , Waldi and Niawa mortgages of the Punjab and the 
adjacent districts, and the San mortgages of Guzerat, which all present such 
contrasts to each other as to baffle all attempts at systematization. 

Some forms of anomalous mortgages closely resemble one or other of the 
elementary forms. For instance, in a pure usufructuary mortgage, there is no 
term fixed for the determination of the mortgage, the mortgagee being entitled 
to retain possession of the property until repayment of the mortgage-money. 

(1) Per Sargeant, Q. J., in Motiram v. Vital , R.. 12 Mad., 109. 

I. L. R , 13 Bom., 90, F. B. (4) Maepberson’s “ mortgage ” (7th Ed.), 

(2) Chathu v. Kunja, I. L. R., 12 Mad., p, 21. 

ftamayya y* Gury,va, I. L. R., 14 Mad., (5) Ramasami v, Samiappa Nayakan , XX. 

232. R., 4 Mad., 179 (183) ; Girwar Singh v. Tha- 

. (3) S§e s* 67 fd) ; Ch^hu y. Kunjw, I* 1*1 kur Narain Singh, I. L. R., 14 Cal,, 730 (737). 
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A contract therefore which was described and stamped as a mortgage and in 
which the mortgagor in lien of a sum due on account, made over to the mortgagee 
certain land “ for enjoyment for a- period of ten years in liquidation of the 
aforesaid rupees,” after which the mortgagee “ will have no right whatever left 
to the land,” was construed to be an anomalous mortgaged 1 ) The following 
are some other instances of an anomalous mortgage : Now of my own free 

will, I have mortgaged two and a half biswas ... in lieu of Rs. 300 to Wilayat- 
ullah for a term of four years with interest at the rate of one per cent. Having 
received the whole and entire mortgage-money from the mortgagee, I have put 
the mortgagee in possession of the mortgage- property.” After providing that 
the yearly profits were to be credited ' -towards - interest, and the balance if any 
towards the principal, the bond concluded Should any deficiency arise in 
the interest, I will pay the same from my own pocket, and the whole money, 
principal and interest, having been paid at the time of the expiry of the term, 
the mortgaged property will be redeemed. ”( 2) This bond was held to create 
.an anomalous mortgage, but its terms scarcely distinguish it from the specimens 
of simple mortgages usufructuary above given (§ 1930-1932). Another instance 
of a bond “ not without hesitation ” considered to be an anomalous mortgage ran 
thus : — " As we have received Rs. 500, you will, in lieu of the said amount and 
interest, enjoy the said property for three years by virtue of the Arakattuotti, 
# ... on the condition that, on the expiry of the said three years, we should 
redeem the land without paying either principal or interest. You will on the 
expiry of the said period, deliver possession of the said immoveable property 
without raising any objection.”* 3 ) This bond was construed to be a usufruc- 
tuary mortgage by the lower Court : the High Court, however, held it to he an 
anomalous mortgage, but it is difficult to see why the bond is not a usufructuary 
one especially as in its term the contract is nowise different from a zur-i-peshgi 
lease. ' : ■■ ; , 

1936. The “ Peruarthum” W mortgage, prevailing in a certain part of 
Malabar, is, however, clearly anomalous. “ The Peru- 
a mortgagea” 8,1,3 ^ arthum mortgage is a transaction in which the proprietor 
receives the full marketable value of the property for the 
•time being retaining the empty title of ‘ Jenm ’ not being entitled to the 
smallest token of acknowledgment of proprietorship, and in redeeming the 
property he repays, not the amount originally;; advanced to him, hut the actual 
value of it in the market at the time of redemption. If he is to repay only the 
amount so advanced, then he does not pay ‘ peruarthum because that term 
means fall value realizable and this value. . . . would be one hundred per cent, 
more than the said amount.”* 5 ) Other forms of anomalous mortgages also 
indigenous to Madras are otti and kanom of Malabar, and llludwara to be found 
in certain parts of the Madras Presidency. These mortgages are in the nature 
of usufructuary mortgages, but are not redeemable before the lapse of a certain 
time. Thus for instance, in otti&) and kanomfl) mortgages a certain time is 
fixed for redemption,* 8 ) and in any case in the absence of an express agreement 


(1 \ Tuhar am v. Bamchand , I.L.R. , 26 
Bom,, 252 (258), F.B. 

(2) Hihmaiullah v. Imam Ali , I. L. R., 12 

All,, 208, , • ' ■ ■' ' ; 

■ (8) tismlinga v. Palaniapm i I. L. B., 21 

Mad., 11, ■ ", , , , ' , 

(4) Means “ full value realisable.” 

(5) Shehari Yarma v. Mmigalam, I. L, R., 
1 Mad.. 57; Bamasaim v. Samiappa Nayakan s 


I. L. R.. 4 Mad., 179 (184). 

(6) Edathtl v* Ropashon, 1 M, H. 0, R., 
122 ; Kumini v. Pakram , 1 M. H. O. R,, 261* 

(7) Kumini v. Pakram t1 1 261 ; 

Pramatan v. MadHi, 1 M. H. O. R., 296. 

(8) Kpshava v. Keshava . I. L. R., 2 Mad., 
45 ; Shekhar a v. Raru< I. HR., 2 Mad.* 198 ; 
Ahmed v. Kunhamad i 1. L. R,, 10 Mad., 192; 
Raman v. Yasudevan, I* Ii. R., 27 Mad,, 26, 



(1) Eelappanv. Madhavi , I. L. R., 25 Mad., 
452 ; Vyathilingam v. Kuthiravattah , I. L., 
R., 29 Mad., 501 ; Kurri v. Kurri , I. L. R., 
29 Mad., 336, F. B. 

(2) Gopalan v, Kunhan, 17 M. .L, 3. R., 
189. 

(3) Kurri v. Kurri, I.L.R., 29 Mad., 366. 
F. B. ; Gopalan v. Kunhan , 17 M. L. 3. R. 
189. 

(4) In Bamunni v. Brahma Dattan, I, L. 
R., 15 Mad., 366. But see Nellaya v. Fada- 

I. L. R , 3 Mad., 382 ; Mana v. Surya 
Narayana , I, L R., 5 Mad., 284 ; Sri Devi v. 
Virarayan , I. D. R., 22 Mad., 350, in which 
kanom has been held to ba no more than a 
usufructuary mortgage. 

(5) Bamunni v. Brahma Dattan, L I*. R., 
15 Mad., 366 (369) ; dissented from in Sri 
W v. Virarayan, I. L. R., 22 Mad., 350. 

(6) Kamini v. Bakram , 1 M, H. 0. R., 
261. 

a. TP — 157 


(7) Kuyhamu v. Attapuretti, I. L. R., 3 
Mad., 246. 

(8) Kundu v, Impiohi , I. L. R. s 7 Mad., 
442. 

(9) Sri Devi v. Ftrara#<m, I. L, R., 22 
Mad., 350; Viyathen v. Veerayan , 9 M. L. 
J.R., 108. 

(10) Vayalil v. Udaya , 2 M.H.C.R., 315. 

(11) Bamen v. Kandapuni , 1 M. H. 0. R., 
445 ; Mayjxvanjari v. Nimini , 2 M# H. O. R., 
109 ; Eelu v . Pudpalli, 2 M,H.G R., 161. 

(12) Mayavanjariv . Nimini , 2 M. H. C. 
R., 109. Bub not so an otti-holdeu ; Kannoth- 
v. Vannathan, I.L.R., 3 Mad., 74, 

(13) Mallarkandi v. Narayana , 9 M. L. 3"*. 
R., 306. 

(14) Bautanv. Kadangot , 1 M* H. 0. R,, 

112 ; Kunju v. Manavikrama, 1 M, H,0. R,, 
113, ; Krishna v. Shanhara, 1 M. H. 0, 

R., 113, note, 

(15) v. Jiom&ijT.L.R., 8 Mad., 381 « 
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to the contrary, they cannot be redeemed before twelve years from the date of 
their creation. And even on expiration of the twelve years the hanom lease does 
not determine, though he is then liable to be redeemed at any time B) unless 
there is a covenant for renewal which would bind the lessor to renew the hanom 
and though such a covenant must be clear and definite it may he for perpetual 
renewal,*' 2 ) Bab a mere covenant for renewal would not be sufficient to answer 
to the mortgagor’s suit for redemption even though the kanomdar be in posses- 
sion. In order to resist such a suit the mortgagee must produce a renewed 
hmom executed and registered in accordance with law. 

1937. Madras Mortgages : A hanom mortgage in Madras is, according 

to Sir Muttusamy Ayyar, J., * 4 ) another instance of a tran- 
saction in which the ingredients of both simple and a 
usufructuary mortgage are combined. *' According to the usage of Malabar it 
is a mortgage with possession for twelve years with a right in the kanomdar to 
appropriate the usufruct in lieu of interest, or both of principal and interest and 
the Jenmi is also bound, under the contract, to pay the hanom amount on the 
expiration of twelve years.”* 5 ) 

1938. But an otti differs from a hanom mortgage, first , in respect of the 

right of pre-emption which the o^i-holder possesses; 
secondly , in being for so large a sum that, the jenmi, or 
mortgagor receives practically a pepper-corn.* 6 ) Moreover, an ottidar posses- 
ses the right to make further advances, which a kanomdar does not possess. 
Indeed, an ottidar may redeem a prior kanomdar,* 7 ) a kanomdar being 
regarded as little more than a mere lessee. On the other hand, an ottidar 
is regarded as little less than an absolute owner. The consideration paid 
for this mortgage is ordinarily two-thirds of the value of the land, and 
the interest due on the debt is considered to be equal to the annual rent.* 8 ) 
A kanom mortgage does not imply a personal covenant to pay, GO but if the 
jenmi fails to give possession, the amount advanced by the kanomdar may be 
immediately recovered from him.* 16 ) A kanomdar in possession is liable to 
eviction if he repudiates the ienmi’s title, i 11 ) even for the first time in the 
pleadings, * 12 ) or if he has committed wilful and extensive waste. * 18 ) But he 
cannot b9 ejected for mere non-payment of rent, * 14 ) which the jenmi may, 
however, recover by a suit, or he may choose to take credit for the amount, in 
arrears at the time of redemption ; * 15 ) a right is not affected by the three years’ 
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rule of limitation for the recovery of arrears of rent; * 1 ) and whica he may 
enforce even against the kanom-holder’s assignee. < 2 > A jenmi who has obtained 
a decree for arrears of rent, may sell the kanom before the expiry of twelve 
years, hut such a sale does not put an end to the kanom, but only transfers the 
kanom dar’s interest to the purchaser at the execution-sale. < 3 > 

1939. The kanomdar has the right to remove the trees that he has planted 
during the period of his occupation, provided that he leaves the property substan- 
tially in the state in which he received it. < 4 5 6 7 ) On redemption the kanomdar is 
entitled to claim compensation for improvements, and it is customary in 
Malabar to take accounts of the improvements at the end of the term of 
kanom, the value of which are added fco the kanom, unless it is at once dis- 
charged by payment. But this rule may differ in other localities, as by the 
local usage of -.Broad the jenmi is, on redemption, given credit for one-half of 
the value of improvements effected by the kanomdar, (6) except, it would seem, 
when valuable timber is grown on the land.^l The kanomdar is not entitled 
to claim the value of trees of spontaneous growth under the head of improve- 
ments.! 8 ) There is no presumption nor usage in Malabar against a tenant 
being allowed compensation for improvements effected prior to the date on which 
the kanom was renewed, if his right to it was not specially reserved by the 
deed. ( 9 ) 

1940. As an otti mortgage is superior to a 'kanom mortgage, so is a “ kavidu 
otti ” superior to otti itself. Indeed, a kavidu is essentially a sale with the right of 
pre-emption reserved to the mortgagor.! 1°) In another form of mortgage called 
nirmutal nothing is reserved to the transferor except the right of water.f 11 ) As 
an intermediate security between this and otti , stands the ottikamparam in which 
a sum 10 per cent, more of the amount of the otti is usually lent, the mortgagor 
being liable to pay this amouat as also the further advance with interest at 
10 per cent. A still further sum is lent in the nirmutal , while the last stage in the 
gradations is reached in jenmi panayam , attiper and Anubhasam ! 12 ) which are 
mortgages merely in name, being in reality absolute transfers. Akin to them 
is ubhaya pattom , which is a kanom mortgage, and in one specimen of it which 
came up before the Madras Court there was a covenant for perpetual renewal 
entitling the mortgagor “ fco hold the properties for ever without surrendering 
them ,J and which the Court naturally treated as a clog on redemption. (13) In 
another ease in which fche morfcgagor had covenanted: “ You shall obtain a 
renewed demise on the expiration of every twelve years and thus hold the 
properties ” and the mortgagee on his part had covenanted “ I shall obtain a 
renewed demise on the expiration of every twelve years and shall hold fche lands 
thus” the Court while holding the transaction to amount to an anomalous 
mortgage and not a renewable lease construed the covenants as neither 


(1) Unnian v. Bama, I. L.B., 8 Mad., 415. Mad. 284 (488). 

(2) Achutan v. Kali , I.L.R., 7 Mad., 545. (9) Mupana v. Virupa, I. L. K., 4 Mad., 

(3 ) Achutan v. Keshavan , I. L. B., 17 287. 

Mad., 271. (10) Kundu v* Impichi, LL.B. 7 Mad., 442 

(4) Vasudevan v. Valia , I. L. R., 24 Mad., (450). 

47. (11) Kundu v. Impichi, I. L.B, 7 Mad., 442‘ 

(5) Narayana v. Narayana , I. L. B., 8 (451). 

Mad.. 284 (288),. (12) Vythilingam v. Kuthiravattah, I, L. 

(6) Unnian v. Bama< I.L.B., S Mad., 415. 29 Mad., 501 (504, 505). 

(7) Achutan. v. Narasimham, L L, K., 21 (13) Neelakandhan v, Tirunila% 1. L. B,* 

Mad., 411. ; 30 Mad., 61. 

* : (8) Narayana v. Narayana, I. L. R. v 8 
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obligatory nor amounting to a grant of a perpetual renewal and that such a 
renewal required to be registered under section 59 of this Act. W 

1941. Punjab Customary Mortgages.— A few well-known species of 

anomalous mortgages also find place in the Punjab Customary Law. The 
Lakhamukhi is an instance of such a mortgage in which either a well or a 
share therein, or an estate is transferred to the creditor for management, the 
lakhmukhidar being responsible for proper management for which he is entitled 
to charge muhasili 2 topas per karwar besides interest if the proprietor gets into 
his In toaldi the mortgagee is placed in possession and pays one-tenth 

of the produce to the mortgagor as the landlord’s due. The Dharta. is a security 
obtaining in the Multan District, in which the mortgagor remains in possession, 
but pays to the mortgage one eightieth part of the produce of the land! 3 ) 
Other variations of this form of security are to be met with in the Trans-Indus 
Districts. 

1942. The San mortgages in Gujerat is another instance of a transac- 
tion which possesses peculiarities of its own ; a San mortgagee without posses- 
sion having priority over a subsequent bona fide purchaser with possession! 4 ) 

1943. It should be noted that though this section covers mortgages of 
all kinds, however peculiar their provisions may be, still it does not extend to 
a transaction which does not answer the definition of a mortgage as contained 
in section 58 before. Some of the so-called mortgages which exist in various 
parts of India are probably not mortgages at all, as defined in the Act, and 
therefore this section does not provide for them. * 

1944. General Incidents. — Of anomalous mortgages no more need 
be said than that they are governed by the terms of the written contract, 
except where their nature is such as to admit of oral evidence, which is admissi- 
ble only to prove any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that description, 
provided that the annexing of such incident would not be repugnant to, or 
inconsistent with the express terms of the contract! 5 ! ” The true and 
appropriate office/’ says Story, of a usage or a custom is to interpret the 
otherwise indeterminate intentions of parties, and to ascertain the nature and 
extent of their contracts, arising not from express stipulations, but from mere 
implications and presumptions and acts of a doubtful or equivocal character. It 
may also be admitted to ascertain the true meaning of a particular word or of 
particular words in a given instrument, when the word or words have various 
senses, some common, some qualified, and some technical according to the 
subjeet-matte.r to which they are applied/*! 6 ) Local usage may be proved by the 
decrees though not inter partes in which such a custom or usage is recognized!?) 
It may also be proved by statements of witnesses, whose opinion supported by in- 
stances in which the usage has been recognized is relevant! 8 ) In the words of the 
Privy Council “ a custom is a rule which in a particular family or district has 
from long usage obtained the force of law. It must be ancient, certain and reason - 
a ’ole, (91 and being in derogation of tbe general rules o f law must be construed 

(l) Gopalan v. Kunhan, I. L. B., SO Act (I of 1872). 

Mad., 800, (6) Equity Jurisprudence (2nd Eng. Ed.). 

(2; 3 Tupper’s Punjab Customary Law, (7) Bai Baiji v . Bai Santok , I. L. B. '20 
p. 219. Bom., 53. 

(3) 3 Tupper’s Punjab Customary Law, (7) S. 13 (a), (6), Indian Evidence Act 

pp. 219,222. (I of 1872). 

(4) Parmaya v. Sonde 8hrinivasapa y I. L. (9) Bar Prasad v. Sheo Dyal , 26 W. 

4 459 (£61). ^ 55, P.C. ; LachmanBai v. Akbar Khan t -1*1*. 

(5) S. 92, proviso (5), Indian Evidence B., 1 AIL, £40. 
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for the payment of money to another, and the 


1 (3.) Jagomohun Bai v. Nimu Dasi, Montri- (5) Neelakandhan v. Tirunilai, I.L.R., 30 
on’s cases on Hindu Law, 596 ; Jai Krishna Mad., 6i. 

Y.J&irga Narain, 11 W. R., 348. (6) Baquar Hicssain v. BalaJc Earn, 18 1. 

(2) juggo Mohun v . Manikchund, 7 M, I, G,, (Oudh), 24. 

263 ; see also Seth Samur v.Choga Lai, (7) Kangaya v. Kalimuthu , I.L S., 27 
tliJL, 5 Cal., 4=21, P.O, Mad,, 526, F.B. ' 

(3) Amritnath v, Gauri Nath, 6 B, L< B M (8) Azimdad v. G-hansam , 1 A.L.J., 20 ; 

288. Amarchand v. JSTiZa Morar, I.L.R., 27 Bom., 

. (4) Bamalalcshmi v. Sivmantha , 14 M, I. 600. 

A., 585 ; Fandraucm v. Manilal , I.L.R., 16 (9) Hemrqf v, Trimbak , (1897) B.P.J., 

Bean,, 470 ; v, X. L. R,, 9 41Q ; Amarciband v, Kila Morar » X.L.R,, 27 

TV/Tor? d-d ' "Rnm RftfV 
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strictly.” An usage which has been shewn to have existed for at least twenty 
years may raise a presumption in the absence of direct evidence of a usage 
existing beyond the period of legal memory. W If the antiquity of an usage 
cannot be proved, “ it is enough if it appear to be so well known and acquiesced 
in that it may be reasonably presumed to have been an ingredient tacitly im- 
ported by the parties into their contract.” W A local usage, or desachar , is a 
-custom prevalent over a large area, and is not like kalachar or a family custom 
confined to one particular estate. Evidence which may be sufficient to prove 
the latter is not necessarily so as to establish the former, which from its 
universality must be susceptible of clear and cogent proof. (3) by clear and 
unambiguous evidence. But though in their operation such mortgages are 
subject to contract as modified by local usage, still being “mortgages” they 
are subject to all the rules applicable to them. Eor instance, while a covenant 
for perpetual renewal of a Kanom mortgage may be sanctioned by usage, it 
eannot*be enforced because it operates as a clog on redemption.^) They are 
equally subject to other principles applicable to all mortgages, contract and local 
usage being left to determine only such incidents as do not detract from their 
essential character as mortgages. Where, for instance, he is entitled on default 
either to foreclosure or sale, it is for him to choose his remedy, and if he elects 
to foreclose, the mortgagor cannot compel him to sell.* 6 ) But should the 
mortgage confer him the power of sale without the intervention of the Court it 
cannot be exercised because such sale is interdicted by section 69 .(J); But 
otherwise the mortgagee may put in force his multiple remedies.* 8 ) ^ 

' 1945. Court- fee. — A claim to enforce the terms of an anomalous mort- 

gage should be valued at the amount of the debt sought to be recovered.* 9 ) 

Attachment of Mortgaged Property. 

99 . [Where a mortgagee, in execution of a decree for thesatisfac- 
Attachment of ^ on an y c * a ™> whether arising under the mortgage 

mortgaged pro- or not, attaches the mortgaged property, he shall not 
pe**y* be entitled to bring such property to sale otherwise 

than by instituting a suit under section sixty-seven, and he may 
institute such suit notwithstanding anything contained in the Code of 
Civil Procedure, section forty-three.] 

NOTE. —Sections 85 — 90 and 92—94, 96, 97 and 99 of this Act, being sections relating to 
procedure, have been repealed from this Act and are re-enacted as Order XXXIV, rules 1—6, 
7, 8, 10 and 12 — 14 respectively. They will he found set out and annotated in Part 2 of this 
Volume. 

Charges. 

100 . Where immoveable property of one person is, by 

_ -i. - £ ~ ~i.‘ „ .n _ n _ 
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CHARGE AND MORTGAGE. 


transaction does not amount to a mortgage, the latter person is 
said to have a charge on the property; and all the provisions 
hereinbefore contained as to a mortgagor shall, so far as may be, 
apply to the owner of such property, and the provisions of sections 
eighty-one and eighty-two shall, so far as may be, apply to the 
person having such charge. 

Nothing in this section applies to a charge of a trustee on 
the trust-property for expenses properly incurred in the execu- 
tion of his trust. 

1946. Analogous Law. — The section has been amended by striking 
out the words and all the provisions herein before contained as to a mortgagee 1 2 3 
instituting a suit for the sale of the mortgaged property”(*) which occurred after 
the word eighty-two/’ the reason of the amendment being that the said provi- 
sions have now been relegated to the Code of Civil Procedure so that such 
provisons, though they still apply to charges, ar6 no longer a part of this Act. 

The term " charge ” was originally proposed to be defined as follows 
If by any assurance other than a mortgage-deed or by any will or under the 
provisions of this or any other Act, or by operation of law, certain immoveable 
property of one person is made security for the payment of certain money to 
another, the latter person is said to have a charge on the property. The Law 
Commissioners, however, substituted for it the present definition, which is 
substantially the same, 

1947. The term “ charge ” corresponds with the term " lien ” which in 
England is defined to be an obligation which by implication of law, and not by 
express contract, binds real or personal estate for the discharge of a debt or engage- 
ment ; but does not pass any property in the subject of the lien.W But while a 
“ charge ” may be created by act of parties (as by settlement or will), a lien is 
created only by “ operation of law/’ The latter term appears to have been used 
in this sense in the Indian Contract Act,' 4 ) but as applicable only to moveable 
property, whereas the term “ charge ” in this and other Acts seem to be confined 
in it's use to only immoveable property. The term il lien ” is, however, used in 
English Law where charge would be the more appropriate word in this 
country, but words like “ vendor’s lien ” and the like have become too familiar 
to be easily discarded in favour of the more correct expression ‘Vendor’s charge ” 
and the like. 

This Act for the first time makes a distinction between a “ charge” and a 
" mortgage,” the two terms being before used interchangeably.^) 

The second paragraph refers to section 32 of the Indian Trusts Act. (6) 

1948. Instances of charges created by operation of law will be found in 
, this and other Acts. In the Act itself both the vendor^) 

analogues! 58 aD an ^ P urc k aser ^ given statutory charges for the pur- 
chase-money while the mortgagee is given a charge on the 
surplus of the proceeds of sale of the mortgaged property to him for arrears of 



(1) Fifth Schedule, Civil Procedure Code 
(Act V of 1908). 

(2) 16., 0. XXXIV, r. 15. 

(3) Fishes, § 466 ; Wilson v. Heather , 5 
Taunt., 642. 

(4) Act IX of 1872 ; see s. 95 eU $e%. 


■■■■■■ ■ : : 


(5) Oirwar Singh v. Thakur Narain Singhs 
I. L. B„ 14 Cal., 734, E\ B. 

(6) Act II of 1882. 

(7) S. 56. (4) (6). 

(8) S. 55, 6 (6). 
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(1) 8. 73. 

, (2) S 95. 

(3) S. 65, 0. P. Land Revenue Act (XVIII 
df 1881 ). 

: (4) Eg. 8. 32, Indian Trusts Act (H of 18821. 

,.|5) ;M,g« S, 65, Beng. Ten. Act (VIII of 
1835); Maradugula v. Kotala , 21 M L J. 418, 
9 (Mad.) 255 (charge on goods assigned 
When notin existence). 

(6) Thus Sir Barnes Peacock speaking of a 

hypothecation' bond designated it as a 

u charge upon immovable property.” Surwar 

Eossain v, Qholam Mahomed % 9 W, R,» 170, 


F. B. ; similarly in Ramdin v, Koiha Prasad , 
I. L. R,,7 All., 502. P. C., the term “charge” 
was assumed to include a “simple mortgage.” 

. .«7) The view of the legislature is now 
confirmed by the decision of the Privy Council 
in Vesudevav. Srinivasa , I L< R,, 30 Mad. 
426 P. C. and by the Legislature in the 
present Limitation Act (IX of 1908). Art. 132. 

(8) S. 1 (vi), Conveyancing Act, 44 <fc 45 
Viet., c. 41. 

(9) Vasudeva v. Srinivasa , I. L. R , 80 
Mad. 426, P.C. 

{10} p. XXXIV, r. 15, Act V of 1908. 
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revenue^ while a co mortgagor is given a charge on the mortgaged property 
redeemed by him against his co-mortgagors for their contribution. * 1 2 ) Besides 
these there are other occasions when, apart from the statute law, law fastens a 
charge on property and which will be found set out in the ensuing discussion. 

Other Acts furnish other instances of charges, some of them the same/ 3 ) 
others similar* 4 ) while the rest are neither/ 5 6 ) 


1 949. Principle.— The definition of “charge ” given in the section is new, 
and limits the indiscriminate use of the term found in the earlier reported 
cases.* 3 ) The section now draws a clear distinction between a “ mortgage*' and 
a “charge,” the former being a transfer of an interest in immoveable property 
made by the mortgagor as a security for the loan, whereas the latter is not a 
transfer, though it is none the less a security for the payment of moiety to 
another. A charge may be created (i) by act of parties, or (ii) by operation of 
law. A mortgage, however, can only be created by act of parties, and not by 
operation of law. A charge being thus a wider term includes also a mort- 
gage/ 7 ) In other words, while every mortgage is a charge, every charge is not 
a mortgage. And hence it is that in the English Conveyancing Act mortgage 
is defined to include “ any charge on any property for securing a money's 
worth.” ( 8 ) Usually a mortgage is the result of an express contract between 
the creditor and the debtor, but a charge is in most cases created not by 
express contract, but by either implication, or it is the result of legal com- 
pulsion. 


1950. The difference between the two terms would not be important 
were it not for the difference it at one time made in the question of limitation, 
for while a suit to enforce a charge was held to be governed by Article 132 of 
Schedule II of the Limitation Act, a suit to enforce a mortgage was under 
Article 147, held to be within time if instituted at any time within sixty years 
from the same date. But this question is now finally disposed of bv a ruling 
of the Privy Council, ( 9 ) the force of which has been impliedly recognized by 
the legislature in the new Limitation Act passed in 1908 after the promulga- 
tion of that ruling. But the difference has now gained importance for another 
purpose, for while a mortgage deed must be attested by two witnesses a charge 
need not be made in writing and if reduced to writing it need not be either attested 
or registered. There is also some divergence of opinion as to its enforcement 
against a transferee without notice (§1966). In other respects there is practically 
no difference in the remedies open to the incumbrancer, since “all the provi- 
sions herein before contained as to a mortgagor shall, so far as may he, apply 
to the owner of such property, and the provisions of sections 81 and 82 ” and 
all the provisions contained in the Code of Civil Procedure as to a mort- 
gagee instituting a suit for the sale of the mortgaged property are, as far as 
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may be, enacted to apply to the person having such charge. In other words, 
a charge-holder has now very much the same legal status and remedies as a 
simple mortgagee. He cannot foreclose, but may bring the property charged 
to sale. Bub the rights and remedies of the person subject or entitled to the 
charge are not identical with but only so far as may he similar to those under 
a mortgage. The two transactions are analogous, but not identical. “ A charge” 
says Day, J., “ differs altogether from a, mortgage. By a charge the title 
is not transferred, but the person creating the charge merely says that out 
of a particular fund he will discharge a particular debt.” (D In such a case, 
where a decree is obtained against the land, it is the decree which transfers 
the interest, and not the original transaction between the parties.^ But a 
decree for sale may be obtained in the same way as upon a mortgage. And the 
rule is the same in England, where the Land Titles and Transfer Act ® pro- 
vide that the registered proprietor of a registered charge may enforce a fore- 
closure or sale of the land charged in the same manner and under the same 
circumstances in and under which he might enforce the same if the land had 
been transferred to him by way of mortgage, subject to a proviso for redemp- 
tion on payment of the money named at the appointed time. W A document 
may fall short of a mortgage, but may yet contain stipulations sufficient to 
create a charge. 

1951. Meaning of Words. — “Act of the parties: ” as by a covenant, 
a settlement, a will or other instrument given as security for the payment 
of money. “ Operation of law as by a seller on the property sold for 
the unpaid purchase-money ; ® or as provided in sections 72, 73 and 95, 
“ Immoveable property is made security : ” as in the case of a mortgage. “ And 
the transaction does not amount to a mortgage : ” This does not connote that a 
deed failing of its effect as a mortgage may still operate as a charge, but only 
that the transaction was not intended to be a mortgage and does not amount 
to it. If therefore it was intended to be a mortgage but somehow does not 
have that effect, it will not be effective as a charge. “ All the provisions herein- 
before contained as to a mortgagee instituting a suit for the sale of the mortgaged 
property means all provisions dealing with a sale of the mortgaged property.® 

Charge of a trustee who is entitled to reimburse himself as provided in 
section 32 of the Indian Trusts Act. (?) 

The word charge” in the section is used in the same sense as in Article 
132 of Schedule II of the Limitation Act.® 

1952. Pre-requisites of a Charge— Under the section a charge is 

c created when a transaction is not a mortgage, but a specified 

excfudecL ° ar ^ e immoveable property is made security for the payment of 
money to another. This may arise as the section indicates 
(a) by act of parties or (b) by operation of Jaw. Where charge is created by a 



(1) Burlinson v. Hall, 12 Q.B D ,347 (350) ; (4) 16., s. 26. 


followed in Tancred v. Delagon Bay By. Co., (5) S. 55, clauses 4 and 5 , ante. 

23 Q.B. D., 239 (242). National Provincial (6) Uttam Ishok v. Phulman, 2 A.LJ.R., 

Bank v. Earle, 6 Q B D., 625, dissented 379 (388) ; but according to Banerji, J. t these 
from ; see also Kishan Lalv. Qangaram , I. words are wide enough to include the right 
X. B ,13 All,, 28 (&8) Motir am v. Vithal to proceed under s. 90 (id., p. 385). See the 
IX. R., 13 Bom. 90 (99), FB. . subject discussed under s. 91. 

(2) Sheoratan v, Mahivai. I. L.R., 7 All., (7) Act II of 1882, 

258 (266) f Motiram v. Vitai , LX. R., 13 (8) Lallubhai v. Narain , IX. R., 6 Bom. 

Born , 90 (100), E.B* 7l9f(724) ; Khemji v. Rama, IX. R. 10 Bom, v 

(3) 38 & 39 Viet,, c. 87 (1875). 519 (526), 
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document, it must be a document that creates such charge immediately on its 
execution and which therefore does not operate only as a charge at some 
future time, such as in the event of non-payment of money secured by it, —the 
latter being the possibility of a “ charge ” ultimately arising on the land and 
not “ a charge ” within the meaning of the section. Thus where the document 
after receipt of a loan and the time for re-payment continued : “ If I do not 

pay the money according to the stipulation, then I declare in writing that 
I shall lose my right to one bigha seven cottahs of guzasbta land,..,..*., 
“ If I do not pay the money according to the promise then the aforesaid 
Misser shall take possession of the land,” it was held that the document did not 
create either a mortgage or a charge. “All that it does is to create the 
possibility of a charge under section 100 of the Transfer of Property Act.” 

But where the document provides “ that if the money could not be recover- 
ed from the resumed muafi land (the land specifically mortgaged) the mort- 
gagees might realize it from the property in Nagoria Alampore. ” the words 
were in one ease held to be sufficient to create a charge in favour of the mort- 
gagee ; ( 2 ) though in a later case the “ hypothecation ” of property as security 
for a loan was held to amount not only to a charge but a mortgage. ( 3 ) So 
also the words, “I have willingly and as a thanksgiving fixed an annual allow- 
ance of Es. 100 in cash in perpetuity out of the profits of the said village for 
my eldest brother,” (4) The ratio recidendi of all these cases is that an expres- 
sion of desire to take effect in future does not create a charge, but the expression 
of present intention coupled with the necessary words is sufficient to constitute 
it. So it has been held in England that a mere covenant to charge lands to be 
acquired in future does not create a charge, unless they can be identified by 
existing facts and circumstances so that there is no ambiguity about them. ( 5 ) 
But if the property charged is ascertained or at least ascertainable, the fact 
that the creation of the charge was contingent on the happening of a certain 
event would not appear to affect the question. ( 6 ) In India, however, such a 
contingent charge is not recognised, it being, as remarked before, the essence of 
a charge that it should take effect immediately. (7) But though law does not 
recognize the future charging of existing property, it recognizes and enforces 
the present charging of future property, in which case, when the property comes 
into existence, equity, treating as done that which ought to be done, fastens 
upon that property, and the contract to assign this becomes complete assign- 
ment M (§ 898). 

1958. There is no provision in the Act prescribing the mode in which 
Writing umieces* a °karge should be effected. It may then be executed with- 
eary. out any writing, but if a writing is executed it must then 

conform to the requirements of the Eegistration Act. In 
England, on the other hand, writing is essential to create a charge, though its 
registration is by no means essential. Hence it follows that while an unregis- 
tered writing can never operate as a charge in India, (9) a writing though 

(1) Madho Misser v. Sidh Binaik^ I.L.R., 488. 

(691)* • (7) Madho Misser v. Sidh Bmaik, I, L, B., 

. (2; Bhagwan Bershad v. Narain Prasad, 14 Oak, 687 (691). 

_ (8) Per Jesse-1, M. R, in Collyerv . Isaacs , 

(3) Muhammad v. Vmayak, 9 X, C. (Mad.), 19 Ch. D. 342 ; Holroyd v. Marshall , 30 H. 

(A\ r, r r 7 ... . , „ . L.C. 191 ; Tmlley v. Official Receiver, 13 App! 

(4) KanhiaLal v. Muhammad Husain ; I, Gas. 523, F 

k* 5 y t ‘ ,, ‘ ( 9 ) 8 * 17 » Registration Act (III of 1877); 

7 r . j -tSPl P , 1‘ 1 m Montagu Vi Earl Bengal Banking Corportion v. Mackertich 

of Sandwich m Ch, £, 5.25, . . . , , I. h. R., 10 Cal" 815(822) ; cf. AvpasamiZ 

(6) In re Hurley s Estate , [1894] R;, Manikam , I, L. R., 9 Mad., 103 (HX7, 108). 
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informal and unregistered may have that effect in England on the principle that 
equity regards that as done which ought to be done. In Madras it has been 
held that a charge must be expressed in writing registered and cannot be raised 
by implication, tt) but there is no authority for this view. 

1964. Charges created by act of parties.— Of all charges, those 
created by the act of parties are most liable to be mistaken 
for simple mortgages. But since a charge is not a mortgage, 
it is evident that the Legislature intended to discriminate 
the two kinds of securities, though in doing so the Courts 
have often made a distinction without a difference, and indeed, if regard be had 
to the fact that while a charge presents obvious points of divergence from an 
English mortgage, the only form of security ordinarily in vogue in England, the 
various forms of mortgages prevalent in India must necessarily render it often 
difficult here to define when a charge ends and a mortgage begins. It is not 
therefore surprising that contracts which are regarded as constituting mort- 
gages in Allahabad, and Calcutta, are construed to create no more than a charge 
in Bombay and Madras and cases of the same Court are at times contradictory 
and conflicting. Thus for example where the document sued upon ran 
thus “ Having pledged to you this day. . . . the brick-built house, &c. s &C.,” 
the Madras High Court held the document to create no more than a 
charge on the property. ( 2 ) But the Allahabad High Court, subsequently 
commenting upon the case, dissented from the view taken in Madras, and 
seems to have beQn of opinion that the contract, construed in the light 
of the intention of the parties and the terms ordinarily employed in that 
connection, was clearly one of mortgage as defined by the Act. In another 
case Muthuswamy Avyar, J., observed: “The distinction then between a simple 
mortgage and a charge consists in this, viz., where a power of sale is conferred 
upon the mortgagee expressly or implied by the instrument of mortgage the 
transaction is a mortgage ; otherwise it only creates a charge ; ” W According 
to this view it is not however necessary that the power of sale conferred 
by the bond should be exercised by the mortgagee, otherwise than through 
the intervention of the Courts, but it is urged that if the bond only stipulates 
that the loan should be repaid with interest in a certain year and certain 
immovable property is hypothecated as security for repayment of the 
debt, the bond could not be regarded as creating anything more than a 
charge since the power of sale is wanting.! 5 ) And this seems to be the 
rationale of a number of cases decided in Madras,! 6 ) though in other 
cases similar words were held to suffice to create a mortgage.! 7 ) So where 
the obligor promised to repay the loan on the security of his house site, the 
Court construed it to amount to a mortgage merely because there was a 
covenant to pay, and, which in the opinion of the Court was the sole point of 
distinction between a mortgage and a charge, and for which a Bombay decision ( 8 ) 
was cited in support but which itself dissented from the earlier Madras cases, 


(1) Charge and 
mortgage distingui- 
shed. 


(1) Kuttiamma v. Madhava , 11 M.L.J.R., 
186 ; distinguishing Imdad Hasan v. Badri 
Prashad , X, L. R„ 20 All., 407. 

(2) Rangasami v, Muttu Kumarappa, I. L. 
R., 10 Mad., 509, F, B. 

(3) Kishan Lai v. Gangaram , I.L.R., 13 
All., 28 (46). 

* (4) AUbav. Narw, L L. R., 9 Mad., 218 

( 221 ). 

(5) Ibid ♦ 


(6) Ghetti Gaundan v. Sundaram^I M.H> 
C.R., 51 ; Golla Chinna v. Kali Appiah, 4 M. 
H.C.R., 434; Sadagopav . Ruthna, 5M.H.C. 
R., 457 * Lavani v. Raina, I.L.R., 6 Mad., 
417 ;■ Cooling v. Sarvana , I. L. R,, 12 Mad., 
69. 

(7 ) Balasubramamav. Sivaguru, 21 M.L. 
562; 11 I C., 629. 

4 (8) Datto v. Vithu,!' L.R., 20 Bom., 408; 



M d)atto v . Vithu , I.L.R. 20 Bom., 408 Mohammad Amin v. Jan Patel, 12 C.P.L.R. 
(413, 414.) 26 

. ;(2) Khernji v. Rama, I.L.R., 10 Bom., 519 (5) Per Couch, C.J., in Radha Pearee \ 

i5Z7) ; Ccvind v. Kalnak, X.Tj.R., 10 Bom.; Nobin Chunder, 13 W.R., 82 (84), F.B. 

^92; Moti Ram v. Vitai. I.L.R , 13 Bom. 90 ; (6) Jagatdhorv. Brown, LL.R., 33 Cal. 

Venhateshv. Narayan , I.L.R., 15 Bom. 183, 1133 ( 1 153) ; following Najibulla v. Nusir I 

U 8 9D B.P.J. 35 ; V, L.R., 7 Cal., 196. To the same effect Collet 

B , 20 Bom. 408. tor of Etawah v, Bed Maharani, 1. L B. 1 

'(S) Eishan Lai v. Qmiga Ram , I.L.R., 13 Ail. 162 ; followed in Kishen Lai v. Dtai 

^ 8 * _ , 8 I C. (All.) 865; Bheii v. Maddipatu, I.L.JR. 

• (4) Per Mahmud, J., m ifts/ian Lai v. 3 Mad, 5 
Bam, I. v L. R., 13 All., 28 (48, 50) ; 


and in which the words “ iaran gahan ” (security mortgage) were held to be 
decisive, though in so holding the Court followed its own previous cases and 
acted more on the principle of stare decisis ( x ) and convenience than upon 
the strength of its own conviction. 

1955. The course of decisions in Bombay, then, appears to be to regard 
the power of sale as of the essence of a mortgage though such power may 
be impliedly given to the mortgagee. ( 2 ) This view has been impugned by 
Mahmud, T., in an elaborate judgment (3) in which Young, J., pointed out 
that a “charge in strictness not only empowers of its possessors in many 
cases to hold the property charged, if in bis possession, but also gives him the 
right to come into Court and sue actively for the satisfaction of his claim, ” 
it may be added, by bringing the property charged to sale. Again, in a simple 
mortgage, the mortgagee can no more sell the property out of Court than 
he can in a charge. « “ The use of the phrase ‘ to cause ’ in section 58 (h) 
taken with the provisions of section 67, as to order for sale clearly shows that 
in a simple mortgage, the mortgagee’s power of sale is not intended to be 
exercised independently of the Court. If any doubt could exist upon the point, 
it is removed by the express provisions of section 69, which in dealing with 
the matter, lays down that ‘a power of sale without the intervention of the 
Court" is valid in the following cases and in no others , and the cases enumerated 
in the section do not include simple mortgages, as defined in clause (5) of section 
58. It is therefore clear that in order to constitute a simple mortgage, an 
express or implied power of sale exercisable through the Court is all that is 
required, and that it is none the less a mortgage, if it conveys no power to the 
mortgagee to sell the property out of Court, a power which, as I have shown, 
could not be invalid in such mortgages... It seems to me that the question 
whether the mortgagee’s power of sale is to be exercised out of Court or 
through the intervention of the Court is a matter relating to what may be 
called the modzis operandi as distinguished from the essence of the mortgage. ” W 
And so it has been held by the Bull Bench of the Calcutta High Court, that to 
constitute a mortgage “ it is sufficient if it appears to have been the intention of 
the parties to create a charge upon the lands, and in ascertaining the intention 
the form of expression, the literal sense is not to be so much regarded as the 
real meaning which the transaction discloses. ’*(5) In another case W stress 
was laid on the intention more than 013 . the expression. In this case, by a docu- 
ment on the face of it a simple money bond the obligor agreed to repay the debt, 
and admitted that, if he failed to do so, the obligee would be entitled to recover 
the debt by sale of a certain factory belonging to him and from his person and 
other properties, and that the property referred to in the bond would be held 
bound for the debt, it was held that the bond created no charge on the factory, 
because (a) a general charge created on the offiigor’s entire assets merely 
amounted to a declaration that the debt was recov«>.hle as provided under the 
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law* and ( h ) because the bond was registered as an agreement in Book No. I and 
not as a mortgage in Book No. IY under the Registration rules. Inanotber case 
the Court adopted the simpler but by no means infalliable criterion of distinguish- 
ing a moitgage from a charge in that the instrument creating a charge directs the 
realization of money from a particular property without reference to sale.” W 

1956. But as sale is the remedy provided by law in each case, why 
should its mere mention alter the nature of the transaction. It seems that the 
only distinction recognized by the legislature between a mortgage and a charge 
is that while there is the (a) transfer of an ( b } interest in specific immove- 
able property in the one there is merely the creation of a security without any- 
thing more in the other, and as of these elements that of “ transfer ” is the most 
material, the question depends upon whether any transfer was made in favour 
of the obligee, and since such transfer must be symbolized by a specific right 
whether of forclosure, possession or sale in favour of the obligee, its absence 
would suggest the absence of transfer and the possibility of a charge. This is 
the sole feature of distinction when the two transactions are otherwise iden- 
tical. But in not a few cases they present other points of divergence. In this 
view the covenant for sale is not the sole test but merely an index of intention, 
which may be indicated by use of other apt expressions evidencing a mortgage, 

(§, 1153-1166) the absence of which would be a circumstance justifying the 
inference that while the obligor created a security he did not effect a transfer. 

If for instance, the obligor were to say “ I mortgage you my land” it could 
not be held to be a charge because there was no power of sale. If, on 
the other hand, he were to say “ I offer you the security of my land, which 
I know you can sell as provided by law, and, therefore, agree that you 
should do so ” it would be a charge though the covenant for sale may 
have been inserted, which without it would be implied as its necessary 
legal incident. The power of sale as a contract, in view of section 69 is never 
literally construed nor enforced, and the mere use of an expression devoid of 
its legal significance is no more than the evidence of intention of whether the 
obligor had parted with an interest in his land or merely burdened it with a 
payment. The fact that the sequel of the two transactions is the same 
•does not necessarily prove their identity but proves only their affinity. 

1957. A charge may be created generally as where a company may by its 
articles of association confer upon itself a lien on all shares registered in the name 
of a member for his debts to the company and such a lien may be discharged 
by a new arrangement between the indebted member and the company, the terms 
of which are incompatible with its retention or which shew an intention to waive 
itJ 1 2 ^ The payment of a premium on a life policy is not to be regarded as 
securing a certain part of the money assured by the policy. The whole of the 
premimus are paid to keep up the policy and no proportionate part of the money 
payable under it is represented by the payment of any particular premium.! 3 ) 

A mere agreement to sell,! 4 ) or mortgage,! 5 ) does not create any charge on the 
property agreed to be sold or mortgaged. So where a deposit of title-deeds is 
insufficient to create a mortgage, it cannot beheld to create a charge.! 6 ) And 

(1) Govinda v. Dwarka , I. L. R., 35 Cal., Mining Co., [1892] A.C., 281. 

837; (844) followed in Akhoy \ Kumar v. Corpo* (3) In re Harrison v. Ingram ; Ex varte 
ration. 19 C.W.N. 87 ; iUC.LX, 177, (182); Whinner, [1900] LR.,2 Q.B. 710. 

X/ic wc/iawd v^ikTa 10 N.L.R. 81 (85, 86) % (4) 8 54. 

To the same “ effect Moti Begam v. Ear (5) Konchadiv. Shiva Kao , I. L. R., 28 a 

Prasad,!! ..A' X J. 570 ; Masuma v.* Tahira t Mad., 54. 

11 580. < (6) Ronchadiv , Shiva ,Rao, I. L. R., ,28 

(2) Bank of Africa v, Salisbury Gold Mad., 54. •' \ . 
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generally a document intended to be a mortgage cannot be construed to create a 
charge if it fails to operate as a mortgage. If it were otherwise, a facile loop- 
hole would have been obtained for deeds otherwise defective and ineffective. In 
this respect the law here widely differs from that in England where the subtle 
distinctions between law and equity result in taking the wish for the deed, so 
that a security, though defective as legal mortgage, in ay nevertheless be enforce- 
able as creating an equitable charged This view has been transported across 
the Atlantic to the Courts of America, where the bald doctrine that a mortgage 
failing as legal mortgage may still be enforced in equity is well recognized.^) 
As the distinction between law and equity is foreign to the notions of Indian 
jurisprudence, no mortgage can be here enforced circuitously when it cannot be 
enforced directly, and the phrase “ and the transaction does not amount to a 
mortgage ” must, it is apprehended, be understood in that sense. 

1958. Though the section does not state that the property charged must 
(2) Property must s P ec ^ e< Mk is nevertheless essential, for otherwise there can 
be specified. be uo security unless the property is reasonably certain. A 

loose statement that if the obligor does not pay the money 
then the obligee could recover it from his person and property does not charge 
bis estate, because it is a statement of the law and no covenant creating a 
charge. So where the debtor stipulated that if the debt be not paid then “ the 
obligee be entitled to recover the whole of bis money together with the interest 
fixed by instituting a suit from my (the debtor’s) moveable and immoveable pro- 
perty” was held to create no mortgage, nor did it suffice to create a charge on 
any specific property of the debtor. (4) So again where some co-sharers of 
property subject to a mortgage agreed to divide it amongst themselves stipulat- 
ing that “ if, for any reason, any of the co-sharers fail to pay the debt, then the 
eo-sbarer, who has to pay any amount of the debt in excess of bis share, shall 
be entitled to get the same from the person and property of the defaulting 
co-sharer, it was held to constitute no charge because it merely amounted to a 
declaration of the obligee’s legal rights. ( 5 ) In other words the covenant that 
the obligee could recover from the “person and property” of the debtor is too 
wide to fasten a charge on any of his property. But in considering the 
question of definition of property it is well to remember that cerium est qui cer- 
ium reddi potestA®> By a partition deed two co-sharers partitioned their shares 
in the properties jointly held by them, and in lieu of a larger share allotted to the 
defendant he was to pay the joint debt. It was stipulated that if the defendant 
failed to pay the debt and plaintiff had to pay it, the defendant would have to 
pay him double the amount out of bis “ properties.” The plaintiff claimed a 
charge for the amount from the share allotted to the defendant, who resisted it 
on the ground of indefiniteness, but the Court considered the purpose of the 


(1) Kumari Bibi v. Sri Nath , 1 C. W. N. f 
81 ; Tofaluddi v. Mahar Ali , I.L.R., 26 Cal., 
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whole deed and the inequality of division and held that the :** properties ” referred 
to the share allotted to the defendant which was liable to be charged for the 
payment.! 1 ) 

1959. Then, again, even if the property be mentioned it must be “ made 
security for the payment of money to another Such security may be created 

by contract or by law, but then it must be a security. 
Where, therefore, the obligor merely covenants not to 
alienate his property it does not constitute a charge, 
because it does not secure any of his property {§§ 1165, 1166). It will 
be noticed that while a mortgage may be made not only for the payment of 
money but also for the performance of .an engagement giving rise to a pecuniary 

liability a charge is here described as made only for the payment of money 

but the difference in language was merely inadvertent, for since a charge is a 
wider concept embracing the higher security of mortgage, it may equally be 
made for the same purpose as a mortgage. In fact its operation is more 
extended since it is made or implied for a variety of purposes, and law furnishes 
many examples of a charge for the performance of an engagement, as in the 
cases before noticed.! 2 ) 

1960. Property may be charged both expressly as well as by necessary 
implication, but in the latter case there must be something more than the mere 
possibility of a charge (§ 1951). Of course, a mere statement that the plaintiff 
and his children were to receive certain allowances at the chatrum, would not 
charge the endowment with their payment.! 3 * ) But since charge unlike a 
mortgage may be created and proved by parol the circumstances in which it was 
created may be shown to support it. Bo, for instance, that a certain payment 
by way of maintenance (§§ 659-680) had been for along number of years paid 
out of the profits of a certain property it would be reasonable to infer that the 
payment was secured on the property. The question is in each ease one of 
evidence. The fact that payment was made in circumstances justifying a 
charge is material though not conclusive.^) 

1961. Instances of Charge, — The following are some instances of docu- 
ments held to create a “ charge.” A document which ran thus: “I have 
willingly and as a thanksgiving fixed an annual allowance of Rs. 1,000 in cash 
in perpetuity out of the profits of the said village for my eldest brother.”! 5 ) So 
a stipulation in the sale-deed by the vendor for payment to him by the vendee 
of a certain sum as malihana was inserted in the sale-deed as follows : “ the 
said vendee is at liberty to retain possession himself or to sell it to some one else; 
and he is to pay Es. 25 of the Queen's coin to me annually (as malihana ), which he 
has agreed to pay.” It was held that the words “ as malihana ” in the deed of 
sale could not be regarded as surplusage ; that they showed an intention that the 
payment of the Rs. 25 should be an annual charge upon the property and the 
profits arising therefrom analogous to that of a malihana reserved on \a settle- 
ment by a Government settlement-officer for a zemindar ; that the use of these 
words was intended to reserve and create a perpetual and heritable charge upon 
the property ; and^ that the Court was not prevented from coming to this conclu- 
sion by the omission of specific words of .inheritance.! 6 ) Similarly in several 
cases where malihana was reserved, it was held to be a distinct proprietary 

(1 ) Manickam v, Audinarayana, ( 1910) 7 (4) Kaua v. Karnavan , 9 L.R., 30 Mad. 

M.L.T. 158; 5I.C. 517. 308 (306). 

<2) See S. 55-4 (6) ; 6 (6). (5) Kanhia hall v. Muhammad, I. L. R,, 

President, Taluh "Board V'Chilalcamarrii 5 All. 11, cited supra, 

(1911) 2 M.W.N.,288. (6) Churaman v. Balli , I.R.R., 9 All., 591, 
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(right, and an annual recurring charge on the property, f 1 2 * ) In one case the 
bond after acknowledgment of the principal sum received ran thus : “ To secure 
this money, I pledge voluntarily and willingly my wealth and property in 
favour of the said banker. Whatever property, etc., belonging to me be found 
by the said banker, that all should be available to the said banker. If, without 
discharging the debt due to this banker, I should sell mortgage, or dispose of 
the property to another banker, such transfer shall be void.” It was held that 
the bond showed that the intention of the parties was to create by it a charge 
upon all the property of the obligor for the payment to the plaintiff of the 
principal moneys borrowed together with interest at the agreed rate . W Simi- 
lar view was taken by the same Court of a compromise decree in which for a 
certain payment it was agreed that “ this share as well as the person of the 
defendant shall be liable and until this money is paid, the property in dispute 
cannot be alienated,” and which decree was construed to create merely a charge 
and was held therefore incapable of execution. A deed the material portion 
of which ran thus : “ Whereas I have borrowed Es. 99 from Madho Misser.... I 
shall pay interest at Es. 1*6 per cent, per mensem without any objection... If I 
do not pay the money according to the stipulation then I declare in writing that 
I shall lose my right to one bigha seven cottas of guzashta land... If I do not 
pay money according to the promise then the aforesaid Misser shall take 
possession of the land,” was held to be not a mortgage, but a charge.^) 

1962. A registered agreement whereby the debtor acknowledged the sum 
of Es. 15,505 as due upon an account made, and which he promised to liquidate 
by paying Es. 4,000 before Bhadrapad Vadya (18th September 1895) adding: “If 
I fail to pay you Es, 4,000 as agreed above, I shall pass to you a mortgage-bond for 
the whole amounts. If I fail to pass a mortgage-bond as agreed above within the 
stipulated period, and if you file a suit against me for the same, I shall pay you 
the costs of the suit with interest. As written above I shall pay you Es. 4,000 
before Bradrapad Sudh 15th and I shall afterwards pass to you a mortgage-bond 
in respect of the above property before Bhadrapad Yadya 30th (18th September 
1895) for such balance as may be found due with interest.” It was held that 
since the existing indebtedness consisted of a valuable consideration, a good 
charge was created in the obligee’s favour even without the execution of the 
contemplated mortgage-deed . &) But the correctness of this view is open to 
doubt. There can be no doubt that all that the agreement did was to promise 
a mortgag e infuturo, and as such it fell short of a charge which must take 
effect immediately^) (§§1365, 1166, 1951). Similarly where a person by a writ- 
ten instrument charged “ ail his present and future personality” to secure to 
the plaintiffs any , sums he might become indebted to him, and afterwards 
incurred debts to the plaintiff, Ery, J., allowed the claim bolding it to operate 
to charge all the personal property belonging to the debtor at the date of 
the instrument, but not the after-acquired property.! 7 ) But it must be noted 
that the property in this case was charged by a letter dated the 7th October 1881, 
in which the property being “ my appointed interest under the will of dame 


(1) Heeranundv . Oozeerun, 9 W.R., 102 ; 

Bhoalee Shugh v. Neemo Behoa , 12 W. R., 
498 ; Gobind Chunder v. Bam Chundra , 19 
W. R;, 94 ; Hurmuziv. Hirday, I. L. R,, 8 
Oa-L, 93 ; Mohomed KaramottoUah v, Abdool 
Majeed , 1 N.W P.H.C.R., 205 (Ed. 1873, 
p. 288.) , 

(2) Bam Sidhv , BalgoUnd. , I.L.R., 9 All., 

158, 


(3) Bameshar v. Subkaran , 8 A.L.J. 418 
F.B. ; 301. C. 481. 

(4) Madho Misser v. Sidh Binaik , I. L. R. f 
14 Cal., 687. 

(5) Gobind v. Parasharam, LL.R., 25 Bom. 
161 (166). 

(6) Madho Misser v. Sidh Binaik , I, L. R., 
14 CaL, 687 (691). 

(7) Tadmanv . D'Eyimuil) 20 Oh. D., 758. 
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Mary O’Connell” was sufficiently specified by a memorandum dated the same 
day by which “all my present and future personalty” was again charged. 
Fry, J., in allowing the charge was of opinion that the property in possession of 
the debtor on the date of the latter memorandum was specific, because it 
could be ascertained W — cerium est quoa certumreddi potest (2> — and as to the 
after-acquired property, he observed : “ There are many reasons why such a 

charge as this should not be operative as regards undefined property not belong- 
ing to the mortgagor at the date of the execution of the deed ; it would interfere 
with his power of maintaining himself. But the invalidity of the charge as to 
part of the property included in its terms does not, in my opinion, interfere 
with its validity as to the rest.” ( 3 ) 

1963. It appears that in such a case everything depends upon the inten- 
tion of the parties at the time of the contract. A mere promise to charge a 
certain property, or intention to do the same in future, is not enough. ^ ) But 
if there is a sufficient indication that the supposed assignee is to have the 
benefit of the fund or chose in action in question, in addition to relying on 
the credit of the assignor or as it is sometimes put, is to be paid ‘out of 
the fund ’ as distinguished from ‘when the assignor gets the fund,* a valid 
equitable assignment is created, provided that the transaction is for value.” 
But in such a case where no specific property is charged, even according to 
the Madras High Court, it does not create a charge so as to bind a purchaser 
unless he purchase it in fraud. ( 5 ) A document creating a charge must do so by 
its terms. It must not contemplate the mere possibility of a charge. A covenant 
entered into by the vendor of property to the effect that if in the future any person 
appear as a claimant of the property and injury results thereby, then the 
purchaser may recover the money from one person or sold property or any other 
property creates no charge, inasmuch as the covenant provides against a 
contingency which might never happen, ( 6 ) and the clause moreover does not 
sufficiently specify the property to be charged so as to make it security for the 
payment of money for it is no specification to mention all the debtor’s assets 
out of which his debts would be payable in any case. Such, however, 
would have been the ease if the property mentioned had been only the sold 
property. ( s ) 

1964. Perpetual Charge. The fact that an allowance had been received 
out of certain lands fora long period from several successive owners, is proof of a 
grant of perpetual allowance charged on such land. Another instance of a 
charge created by the act of parties is what is known as a corrody, which creates 
a charge on the profits of the estate. A document called a sanad attested by 
witnesses, and whereby the executant, a Hindu, promised to pay an annuity to 
his sister and on her decease to her daughter from the produce of his inheritance, 


fl ) Tadman v. D’Epincuil 20 Oh. D., 758 (3) Casey's Patents , [1.892] I Oh,, 104. 

(780} ; see also Belding v. Read , 3 H. & C., (4) Fisher. § *230. 

955 ; Eolroyd v. Marshall, 10 H. L. O., 191 ; (5) Bheri Dorayyav . Maddipatu , I. L* R., 

Wilmot v . Alton, [1897] 1 Q.B., 17; see also 3 Mad., 35. 

Bills of Sale Act, 188^ s. 9, by which a gene- (6) Earjas v. Naurang, 3 A.L.J.R., 220, 

ral assignment of future acquired chattels is (7) Harjas v. Naurany, 3 A.L.J.R,220; 

made absolutely void for the reason of which explained in Maina v. Bachchi, I. L. R., 28 

see Thomas v. Kelly, 18 App. Gas. 506, All. 655 (658). 

(2) “That is sufficiently certain which can (8) Gf- Maina v. Bachchi, I.L.R., 28 All., 
be made certain,” [This is an old maxim 655 (658). 

of both logic and law, and is peculiarly ap- (9> Mana v, Karnaban , K.R. 30 Mad,, 203, 
plicable in construing a written instrument. 




iiii 


(6) Young v. Young , 26 Beav., 522* 

(7) Dacre v* Patrickson , 1 Dr. &Sm., 186, 

(8) XZmv, Hogan, LI. & Gr. } item#, Sugd., 
231. 

(9) Bomanath v. Kanai Lai , 7 0. W- N., 
104; following Farhall v. Farhall , L. R.. 7 
Oh., 123. 

(10) Veerasokkaraju v. Papiah , I, L. R. f 26 
Mad., 792 (796), 

(11) See a. 91* Evidence Act (I of 1872), 


(1) Ghatti Chalamanna v. Pandrangi, I. 
L.R., 7 Mad,, 23. 

(2) Cradock v. Scottish Provident Institu- 
tion , 63 LJ. Ch., 15, 

• (3) Amesbury v. Brown, 1 Ves., 482. 

(4) Anund 'Move v. GrtsZi Ghunder , I. L. 
R., Cal., 772 (776). 

' (5) Daunt v. Daunt, 13 Ir. Ch. R., 175 : 
Ion v. Aston, 28 Beav,; 379 ; Bream v. 
Dowiing, |0 Bev., 624 ; Throws v. 19 

' 
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was so construed. © Such a document would be supported even under the 
English law as a settlement. © 

1965. Of course, a valid charge may be created by a settlement or a will. 
Thus where a testator after disposing of his other property 
gave four legacies to each of his four sisters, and in the 
same clause added, “ all of which legacies I mean shall be 

paid out of my freehold estate in N,” it was held that the real estate was 
primarily liable. © The gift of property by will upon trust to pay a particular 
debt or particular debts creates a good trust, and the debts will then be a cnarge 
on the property set apart for their payment.© So where D bequeathed lands 
in 0 and L to the use that M should receive an annuity of £50 per annum out 
of the C lands and a like annuity out of the L lands, and devised the G lands 
to E in strict settlement. He devised the L lands, subject to the annuity of 
£50 and “ to the charge of £1,000 hereafter mentioned,” to E , in strict settle- 
ment. He then gave to X , W, and B, £1,000 and charged the sum upon the L 
lands, and bequeathed the residue of his real and personal estate to X, W , and 
B, it was held that the £1,000 was charged on the L lands in exoneration of 
the personalty.® So the testator may charge his real estate to pay “ all his 
just debts, funeral and testamentary expenses ” in exoneration of his personal 
estate.® But in England such a charge if made upon a legacy may fall person- 
ally upon the legatee who, on failure of that legacy by means of the Mortmain 
Act takes it.® In one sale by a deed of compromise between U and L, the 
former conveyed a certain fee simple estate to a trustee, “charged and chargeable 
with all leases, mortgages, gifts, conveyances, judgments, and incumbrances, 
theretofore made by him, of all or any part of the said estate,” upon trust to 
permit him, U during his life, to receive the rents, and after his decease to convey 
the said estate to L and his heirs. Previous to the execution of this deed, 
U had confessed several judgments, and mortgaged the whole estate. U 
afterwards died leaving considerable personal property. It was held that the 
real estate, so conveyed by him was the primary fund for the payment of 
those incumbrances. © Apart from any special power given by a will to 
an executor, money borrowed by him on a promissory note for the benefit of 
an estate is not a charge upon the estate. ® So the unsecured creditors of a 
Hindu have no charge or lien on the inheritance^ 10 ) 

1966 . These instances to which numerous others could ba added, are 
sufficient to show the nature of the charge created by a settlement or a will. 
Charges so created are of course subject to the same rules as other charges. 
Parol evidence to prove intention is in every case inadmissible and in other 
respects it can be admitted to the same extant and subject to the same limita- 
tions as in the case of a mortgage. ( n ) In construing a document the Court 
cannot look to extrinsic circumstances, but must confine itself to the document; 
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arid cannot advert to other facts although these may in its opinion explain the 
deed. U) 


1967. The charge created by a settlement or a will cannot be enforced as 

. against the property in the hands of a bond fide transferee for 

against transferee va * ue whether the alienation has been made absolute by sale 
without notice. or ^7 mortgage. ( 2 * The reason for the rule is thus stated 
by Williams : “ It is a general rule of law and equity that 
an executor or administrator has an absolute power of disposal over the 
whole personal effects of his testator or intestate, and that they cannot be 
followed by creditors into the hands of the alienee. The principle is that the 
executor or administrator in many instances must sell in order to perform his 
duty in paying debts, etc., and no one would deal with an executor or adminis- 
trator if liable afterwards to be called to account.” ( 3 ) The same principle is 
applicable to real property.! 4 ) So in a case Pontifex, J., observed : “ In India 
the general creditors seem to have had no higher rights than the speciality 
creditors had under the common law in England. For if they had a charge 
on the descended land, it would have been impossible for the heir to deal it 
without the concurrence of all the creditors ; and in early times, therefore, it 
would have been impossible to make any title.” ( 5 ) Where, however, from 
intrinsic evidence it appears that in making the alienation, the executor was 
not acting in the execution of his duty but was committing a breach of the 
trust — the mortgagee or purchaser being a party to the breach of trust, cannot 
hold the property discharged from the trusts, but must hold it subject to 
the payment of debts and legacies to the same extent as property in the 
hands of the executor.! 6 ! 

1968. Charge of Annuities. —The question whether an annuity given 
by a will constitutes a charge on the corpus or only on the rents and profits is 
one which depends upon the intention as expressed in the instrument. W A 
power to recover it by “ distress and sale ” is insufficient to charge the corpus, 
for rents are so recoverable by law.! 8 ) But if the estate is devised “ subject to 
an annuity,” it is then clearly a charge on the estate. * 9 ) 

1969. A charge of debts generally by a testator upon his property or any 

Limitation. part of it, will not affect limitation, because it does not at 

all vary the legal liabilities of the parties, or make any 
difference with respect to the effect and operation of the Statute itself. The 
executors take the estate subject to the claim of the creditors, and are in point 
of law trustees for the creditors, and such a charge adds nothing to their legal 
liabilities. But the case is different when particular property is given upon 
trust to pay particular debt or debts. In such a case the trustee has a new 


available 
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•duty, not the ordinary duty of an executor to pay debts generally out of property 
generally, but a duty to apply a particular property to secure a particular debt ; 
•and there is then a trust within the meaning of section 10 of the Limitation 
Act.W 


1970. 


(1) Statutory 
charges. 


Charges by Operation of Law.-— The other class of charges 
includes those created not by any volition of the parties, 


but as the result of a legal obligation. Such charges are 
known as equitable liens in the English law,( 1 2 ) which may 
be created by any law and under the Act they have been created by sections 39, 
55 (4) ( b ), 72. 73 and 95. These charges “are founded upon the consideration of a 
duty or implied intention on the part of the owner of property to make it answer- 
able for a specific claim.” < 3 4 5 ) Thus according to the Hindu Law the maintenance 
of a Hindu widow is a charge upon her husband’s estate, but it is a queere 
whether a claim of an illegitimate son, not founded on contract or decree, is 
equally a charge within the meaning of this section. (5) A widow’s claim for 
dower under Mahommedan law is not a charge on her husband’s property, but 
ranks on a par with ordinary debts. W The vendor of immoveable property is dec- 
lared to have a charge on the property sold for unpaid purchase-money, and which 
he may enforce in the manner stated in section 55 .ffl And similarly the pur- 
chaser has a charge on the property purchased by him in respect of the price re- 
paid by him. ( 8 ) Section 72 entitles the mortgagee in possession to hold the 
property charged against payment of sums expended on the objects therein 
specified, and similarly section 73 enables the mortgagee to have a charge on the 
surplus of revenue- sale, while section 95 enables a co-mortgagor redeeming the 
entire property to have a charge on the share of the other co-mortgagors in the 
property for his proportion of the expenses properly incurred in so redeeming 
and obtaining posessiom I 9 ) 

1971. Equitable Charges.— Oases out of salvage-liens stands on the 
(2) Salvage liens. same f°°^ n g- According to Roman law a negotiorum gestor , 
or person who volunteered to render some necessary service 
to property in the absence of its owner, had a claim to be compensated by the 
owner for the trouble he had taken, and the owner had also a claim for any 
loss which had resulted from the interference of the negotiorum gestor. Of a 
similar character are the rights given by English law to the salvors of ships in 
distress and recaptors of ships which have been made prize bv the enemy, and 
to those who have supplied necessaries to persons who being lunatics or in a 
state of drunkenness were incapable of entering into an agreement. flO) As 
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Bentbam observed : “ A surgeon has bestowed his services upon a sick man 
who bad lost his senses and who was not in a condition to ask for assistance. 
A depository, though not requested to do so, has employed his labour, or has 
made pecuniary advances for the preservation of a deposit, A man has exposed 
himself in a fire to save valuable property or to rescue persons in danger. 
Tbe effects of a passenger have been thrown overboard to lighten the -ship 
and to preserve the rest of the cargo. In all these cases and in a thousand 
others which might be cited, the law ought to ensure a recompense equivalent 
to the value of the services. This title to indemnity is founded upon the 
best of reasons. Grant it, and he by whom it is furnished will still be a 
gainer ; refuse it, and you leave him who has done the service in a condition 
of loss. Such a regulation is less for the benefit of him who receives the 
compensation, than for the benefit of those who need the service. It is a 
promise of indemnity made beforehand to every man who may have the power 
of rendering a burdensome service, in order that a prudent regard to his own 

personal interest may not come into opposition with his benevolence Three 

precautions must be observed in arranging the interests of the two parties : First 
to prevent a hypocritical generosity from converting itself into tyranny, and 
exacting the price of a service which would not have been accepted had it not 
been supposed disinterested. Secondly , not to authorize a mercenary zeal to 
snatch rewards for services which the person obliged might have rendered himself, 
or have obtained elsewhere at a less cost. Thirdly , not to suffer a man to be 
overwhelmed by a crowd of helpers who cannot be fully indemnified without 
counterbalancing by an equivalent loss the whole advantage of the service.’(lj So 
also Lord St. Leonards in one case remarked : “In Ireland it is a very common 
equity to have, as a prior charge to all other incumbrances what is called sal- 
vage-money. Where a household estate or an estate held for lives to which half- 
a-dozen people are entitled in succession, many of them being mortgagees 
according to certain priorities, the last man of all who is entitled after everybody, 
being in possession redeems, I may say, the estate by paying the landlord who 
otherwise would have recovered the estate and taken it from everybody ; and 
a very proper equity. He that pays the salvage has a prior incumbrance to every 
other charge and interest, because so far as any interest is left to anybody 
beyond the charge, it is acquired by that payment in the shape of redemntion- 
monev.”( 1 2 3 4 5 ) But the doctrine so stated has not been followed in the English 
cases. W 

1972. The doctrine of salvage had no doubt its origin in maritime practice, 
which enjoins the navigators on the high seas to render to each other mufcal 
help in distress. This practice, primarily owing its origin to sheer necessity— 
was in England enforced by a Statute G) at the instance of L:>rd Kingsdown 
“in consequence of some case or cases which came within its cognizance while 
sitting in the Judicial Committee of the Privy Council, in which, after a collision 
one ship had sailed away and left the other to parish/’ W But although owing 
its origin to maritime custom, the doctrine has, on account of its utility, been 
generally extended, And it now appears to be the law both in England 
and this country, that a parson rendering necessary service to another has a 
dght to be reimbursed by him, provided that his interference with the affairs 

(1) Theory of Legislation, pp, 191, 192. Currie v. M, Knight , [1897] A.O , 97. 

(2) In re Tharp , 2 Sm, & G., 578. <6) But see per Mahmud J., in Seth Chitor 

(3) See infra, Mai v. Shib Lai, I.L.R., 14 All., 273 (305) ; 

(4) 25 & ‘26 Viet., o. 68, s. 33, Ba jalz of Viaianagram v. Rojah Setrucherla 

(5) Per Sir Robert Phiilimore in The Hmni~ I.L.R. 26 Mad, 686 E.B, 

bal v. The Queen, L. R., 2 Adm,, 53 (56); ,* > 
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of another has not been wholly officious or purely mercenary.! 1 ) For such 
service, however, the party rendering service is entitled to no more than reim- 
bursement. But there are cases where equity and public policy require that 
the person undergoing trouble and expense shall hot only have a claim against 
the other, but that his claim shall be secured in some way, so as to afford him a 
measure of protection for the expense which he has undergone. In all such 
cases a charge is created by the operation of law. Thus it has been laid down 
that a person who pays the Government revenue, due on an estate in which he 
is interested, is entitled to hold it as a charge for its payment with interest, ( 2 )‘ 
though be could not recover the sum personally from the defaulter.! 3 * But 
it has been held in Calcutta that where one of two co-sharers in a revenue- 
paying estate pays the whole revenue in order to save, and so does save the- 
estate, he is not entitled to a charge upon the share of the defaulting co- 
sharers^) or a purchaser from him. This case has been approved in 
Allahabad where Edge, 0. J., in delivering judgment of the Full Bench, 
held that there is no general principle of equity to the effect that whoever 
having an interest in an estate, makes a payment in order to save the- 
estate, obtains a charge thereon, and, therefore, in the absence of a statutory 
enactment, a co-sharer who paid the whole revenue and thus saved the estate, 
does not, by reason of such payment, acquire a charge on the share of his 
defaulting co-sharer. ! 5 ) But in this case the contrary view was maintained by 
Mahmud, J., who in his dissentient judgment, after reviewing the existing 
authorities, was of opinion, that although there was no statutory enactment 
providing a charge such as that claimed in the case, still the eo-sharer was 
equitably entitled to a charge which could be enforced as provided in the present 
section.! 6 ) And this view has since been followed by Sargent, C. J., in 
Bombay,! 7 ) and in several cases decided in Madras.! 8 ) But so far as regards 
Bombay the view taken by Sargeant, C. J., has since been dissented from by 
Jenkins, OJ., who preferred to follow the Full Bench decisions of the Calcutta 
and Allahabad High Courts.! 9 ) In the view of the learned Chief Justice, unsoli- 
cited expenditure in respect cf the property of another even if made for the pur- 
pose of its preservation gives no lien outside maritime law.! 10 ) But there is no 
reason why it should not and the English law would in such cases presume a 
consideration executed upon request.! 1 *) Moreover, ma ritime lien is but a -branch 

U) See ss. 69 & 70 of the Indian Contract v. Shib Lai , I. L. R., 14 All., 273 (331). 

Act (IX of 1872) ; Skriram Harbaiji, 12 C« P. (7) Achat Bamchandra v. Eari, I. L. R., 11 
L.R., 4. ‘ Bom., 313, dissented from in Shivrao v, 

(2) Engender Chunderv. Sreemutty Kamini Pundlik , I. L. R., 26 Bom., 437 (440, 441), 

Dossee, llM.I.A., 241 (258); Lachman Singh (8) Rajah of Yizianagram v. Rajah Setru- 
v. Salig Bam , I.L.R., 8 All., 334 ; Puthm - cherla , I. L. R. 26 Mad., 686, F. B ; Alaya 

yurayil v. Mangalaseri, I.L.R., 36 Mad., 493. Kamm&l v. Subbaraya . I. L, R., 28 Mad, 

(3) Puthenpurayil v, Mangalaseri, I. L. R. 493 ; Yanmikalingav. Chidambara , I. L. R.’ 

36 Mad., 493. 29 Mad., 37 (39) ; Subramania v. Mahalinga* 

(4) Kinu Bam v. Mozaffer Bos$e,m„ I. L. sami , I. L. R. 33 Mad., 41 ; Puthenpurayil v, 

R., 14 Cal., 809, F. B. Contra Parbhu v. Mangalaseri, I. L. R., 36 Mad., 493. 

Beni Singh , 14 0. W. N., 361 ; 5 I, C. 779', in (9) Shivrao v, Pundlik , I. L. R., 26 Bom., 
whioh charge was equitably allowed apart 437 (441} ; citing Falcke v, Scottish Imperial 
from the statute law. Gopi Nath v. IshuT' Insurance Go 34 Ch. D., 234 (241). 

Ghundra, I. L, R., 22 Cal,, 800 (decided with (10) Foster v. Ley, 2 Bing. H. C., 269 ; 

special reference to S. 174 of the Bengal Brittain v. Lloyd, 14 M. & W., 762. 

Tenancy Act VIII of 1885) ,* Upendra v. Govin - (11) Story's Eq. Juris., §§ 1234, 1236 ; The 

dra, h L. R., 25 CaL, 565, charge was refused Peruvian Guano Co», v. Dreyfus Brothers 

but pasonal liability decreed. ; v [1892] A. C., 166 (177; ; DaJchina Mohan v. 

(5) Seth Gfobtor Mai v. Shib Lai, l* L. R. t Saroda Mohan , I.L.R,, 21 Cab, 142(149) 

14 All., 273, F. ,B« i of Guda Kuliia v. Joy- P. C., in which payment of Government 

ram, 1. L. R., 23 Bom., 262, note; Riran v. revenue by a person who turned out to be in 

Bekhan Singh , 8 0. P. L. R., 42. wrongful possession was held to be a payment 

(6) Per Mahmud, J,, in Seth Chitor Mai in the nature of salvage. 
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■of the general law which says that the thing preserved snail bear the costs of its 
preservation. 0) 

1973. So, in a case, a mortgage-decree was passed against two defendants 
mortgagors, A t B. In execution the property was ordered to be sold, but before 
the day fixed for the sale, one of the defendants A applied for and obtained 
permission to raise the amount by a private sale of the property, which be did 
by selling the whole of the property to C. The decree being thus satisfied, C 
now sued to eject B , who had not joined in the sale. So far as regards the sale 
by A the Court held that permission to sell under section 305 of the Code did 
not put him in a batter position than he would have been in, had the sale been 
made by private auction, and that the result of the private sale was to leave B's 
share in the property intact, but since A had paid off the whole mortgage-debt 
with G’s purchase-money he became entitled to a rateable contribution from 
his co-judgment-debtor, and he had a lien on B's property for the amount of his 
liability under the decree, and which passed to G as B’s transferee which he was 
entitled to assert against payment of B's share of liability under the mortgage- 
decree/ 2 ) 

1974. So it has been held in England that where one person is the legal 
-owner of the shares in a company and another is the beneficial owner thereof, 
the latter is bound to indemnify the former in respect of calls which he has 
been compelled to pay. It is no defence to say that they were not vendor and 
purchaser or that there was no contract between them, or that the latter did 
not constitute the former a trustee. (?) Even in Calcutta it is conceded that if 
the part-proprietor be also a mortgagee of a share of an estate, then he should 
be equitably entitled to a charge for the revenue paid by him. (*) But that 
appears to he the limit, for that Court has refused a charge for payment made 
by the assignee of a mokurari interest made by the mortgagor himself, though 
he was held entitled to a mere personal decree. But monev paid under 
the compulsion of law by one interested is held equitably entitled to a charge 
on the property. (6) 

1975. Of course there can be no charge as there can be no claim for con-? 
tribubion in respect of illegal or void contracts (§1843). In a case, however, where 
in a conveyance found to be fraudulent and void under section 53 of this Act, 
a part of the consideration was found bo be paid in discharge of a subsisting 
mortgage on the property purchased by the fraudulent transferee the Madras 
Court held that the sale not being void ah initio the transferee was entitled to 
a charge on the property to the amount of such consideration ( 7 h But in 
such a case it is submitted ex turpi (S) non oribur actio. A transfer invalid 
for fraud $) or non-registration (l8) or non-compliance with the other for- 
malities of law, e.q.. attestation does not germinte the equitable right when 


: (1) Dinnappa v. Yamnappa , I, L. R., 26 
Bom., 879. 

(2) Eardoon v. Belilios , [1901] A C,, 118 

(3) Per Fry, J., in Leslie v. French , 23 Ch. 
D , 552 (564) ; Shivrao v. Pundlih , I.L.R., 24 
Bom , 437 (441). 

(4) Upendra v. Tara Prosanna, 

30 Cal, 794 following Smith v. Lino Nath 
I.L R., 12 Cal., 218 ; Baushm Lai v. Kali 
Mohan , 4 C.L.J. 79. 

(5) Raushan Lalv. Kali Mohan f 4 
79. 

(6) Jugdeo v. B&jah Singh, I.L.R., 15 Cal., 


(7) Palamali v. S,I. Export Oo. y I. L. R., 
33 Mad. 334. 

(9) JaladanH (In re), 10 183 ; 11 1. 

0., 868 (869) ; Chidambaram v» Srinivasa , I. 
B.R ,37 Mad., 227 P C. in which however the' 
question raised in the text was expressly’ 
reserved. • 

(9) Royssuddi v. Kali Nath , 33 

Cal., 985 (995). 

(10) Ma LonMa . v. Mg. Shiva Byu y 4 Butv 
L.R/M5 ; 10 I.G. 919. 
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it; has forfeited all right to legal . assistance. Nor does the mere right to con-, 
tribufcion imply a charge, for the right to contribution is a personal right leading 
to a personal remedy, and a charge is not incident to that right. W 

1 976. Similarly persons in mdiciary position possess liens in certain cases. 

. For instance, the trustee possesses a lien on the trust-pro- 

t e e andcestui' que Perty for money spent by him in its preservation, (2) and 

trust. the same principle obtains in the case of an agent who has 

made advances on property on account of his principal, 
though this right is modified into one of detinue under the Indian Contract 
Act. (3) Similarly receivers, managers, solicitors W) and pleaders * 1 2 3 4 5 ) possess 
a right of lien which is closely akin to a salvage-lien, and which is therefore 
confined to the realization of costs from a fund recovered by their exertions.* 6 * ) 
Such lien may be enforced against all persons irrespective of notice, except only 
a bona fide purchaser without notice. W The Shebait of a temple expending 
money from his own pocket for the benefit of the debutter estate has a charge 
on that property. * s ) And so an executor or trustee carrying on the testator’s 
trade with power to employ a specific portion of the trust-estate for the purpose, 
has the right to resort for his indemnity to the specific assets so directed to be 
employed, and the creditors of the trade are consequently entitled to the benefit 
of that right, and thus become creditors of the fund to which the executor of 
trustee has a right to resort. * 9 ) Similarly a tenant-for-life of a lease-hold is 
on renewal by him entitled to a lien on the renewed lease, because the renewal 
would enure for the benefit of the remainderman. ( 10 ) And in some cases the 
right of a co-tenant to a lien on the share of the other co-tenant in respect of 
the renewal fee paid by him is conceded, f 11 ) though these cases were held by 
Fry, J., to be insufficient, to establish a general rule. U 2 ) 

1977. But there can be no doubt tbat the equitable doctrine of lien is an 
elastic one, and the Courts have extended it even in favour of a licensee who has 
expended money in the bona fide belief that his occupation would not be dis- 
turbed.* 13 ) And so Lindley, L.J., in one case, said : “ If an owner of onerous 
property, agrees with me to indemnify me or my property from tbe burdens on 
the onerous property, and the owner makes default, and I or my property have 
to bear those burdens, I am inclined to think that I should have as against the 
owner of the onerous property a lien on it for the money expended by me in 
bearing that burden, which as between him and me he ought to bear. I should 
in the case supposed have preserved the onerous property for him, under circum- 
stances which entitled me to do it at his, expense ; and I do not think that in 


(1) See post. 

(2) Ss. 217, 221. 

(3) Ex parte Morrison , L. B., 4Q. B., 158 
(156) ; Bulky v. Bulky, 8 Cb. D.» 479;-&nwr 
v. Young, 24 Oh. D,, 545 (Per Bowen, L/J;, 
at p. 006). 

(4) SubJia Piai v. Riamasawmy , 14 M.L. J., 
R., 274 (280) ; In re Tyabji, 7 Bom;, L. R., 
547 ; Cullianjiv . Raghowji , I.L-R., 80 Bom.. 
57 (32). 

(5) Per Turner. L. J., in Ex park Edmonds, 
4 £>e F. & J., 488 ; In re Johnson, 15 Oh. D. f 
548(553), 

(6) Peary Mohan v. Barendra, ILR., 32 

Cab, 582 (601), 


(7) Baynes v, Cooper , 33 Beav., 431. 

(8) Baynes v. Cooper, 33 Beav., 431; Dev 
Kabaiv. Jefferson, I.L.R., 10 Bom., 248 ; 
Khetter Knstov. Rally Prosunno, I.L B„ 25 
Gal., 887 ; In re Tyabji , 7 Bom., L.R., 547 ; 
Cullianjiv. Baghowji, I.L.R., 30 Bom., 27 
(32, 32.) 

(9) Jones v. Jones, 5 Hare, 440 (465), 

, (10) Swan v. Swan , 8 Price, 518 ; Hamil- 
ton y. Denny , 1 B. & B. 199. 

(11) In re Leslie, 23 Oh. D-, 552 (564). 

(12) Plimmer v. Mayor of Wellington, 9 
APP* Oas., 699 (714). 

(13) Strutt v. Tippett, (1890) W.N., 23. 
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such a case, my sole remedy is by an action for damages against him ; and the 
existence of such personal remedy would not, I think, exclude such lien.”d) 

1978. Where a partner lends money to another generally, and it is not 
(3) Partner’s lien. enfcered * n partnership books, it is said be gains a special 
lien upon the share of the borrower, and shall be preferred 
to separate creditors, but the rule has no application after a bankruptcy, nor 
after the death of a partner, where his effects have become subject to the rule 
of distributing assets.! 1 2 ) But no partner can acquire a lien by lending money 
to the other upon the partnership stock, though ha may assert a lien on dissolu- 
tion.! 3 4 5 ) 


&■ 

r 




1979. Allied to the doctrine of salvage-lien is the equitable principle of subro- 
(5) Subrogation. & a ^ on to which frequent references have been made in the 

preceding pages (§ §1503, 1702— 1705) and to which reference 
will become necessary for elucidation of the principle underlying the next section. 
There is a wide scope for the application of this doctrine, the essence of which 
is founded on the broad equity intelligible alike to the lawyer and the layman, 
that a person who pays money for another is as regards the debtor entitled to 
treat himself as the alter ego of him whom he has paid off, and as such he is 
entitled to avail himself of all his rights and remedies to the extent necessary 
for his own reimbursement. Subrogation is then the substitution of one creditor 
for another, lb may be effected by direct assignment of the creditor’s claim, in 
which case, the assignee acquires the legal right to his assignor’s remedies and 
there is, ordinarily, no need for him to resort to subrogation, which only applies 
when he succeeds to the creditor’s remedies without assignment. In this case, 
law recognizes several exceptions tending to shut out officious intermeddlers, for 
the first condition it imposes upon the acquisition of that right is that the 
payer must have some interest of his own to protect by the payment. Secondly 
the payment must have been legally due and recoverable and thirdly : it must 
have protected some right of the debtor equally with his own. These are the 
leading principles, and subject to them the payer is as against the debtor permit- 
ted to step into the shoes of payee. But the intervention of other equities might 
disentitle him to all the remedies to which he may have become entitled and 
law then gives him a charge on the property of which several instances will be 
found noted under another head, (4) 

1980. Remedy of Charge-holder. — Prom the wording of the section 
it is clear that a charge-holder has the same rights and liabilities, so far as may be, 
as a mortgagee. Hence be must, enforce his remedy subject to sections 85 and 99, 
Accordingly, if be obtains a money-decree he cannot bring to sale the property 
charged, but must institute a suit under section 67. ( 5) Of course the owner of 
the property cannot redeem his property in the same sense that be could redeem 
a mortgage, but if the charge is not recurrent or of a permanent nature, he can wipe 
it off by payment. In the latter case, too, he may resort to the provisions of sec- 
tion 57, and thus free his property from the burthen. Arrears of maintenance 
may;it has been settled, be recovered in execution when there is a precise direction 
in the decree to pay maintenance on certain dates,! 3 ) and execution may be taken 
out against the property so charged. ( 7 ) But it would appear that were a decree 


(1) Byall v. Bolle, I Atk. f 165 (184). 

(2) Ibidt p. 384, 

(3* Kelly y. Button , L.R., 3 Gh., 703 (709), 

(4) S. 101 Gomm. 

Binneyr Mu trie, 12 App. Cas., 160 (165). 

(5) Aubhoyessury v» Oouri Sunker, I. L. 


R., 22 Gal., 859 ; Matcwgini Dassee v. Cjiofc 
neymoney Dassee , i6., 903., 

(6) Asutosh Barker jee v. Lukhimoni, I. L. 
R., 19 Cal., 189, F. R. 

(7) Mans Deir v. Jewana Lal t I. X». R t , 1& 
Cal., 683, P. 0. 


' ■ '■ . ■ ' ' i ■ V . 



(1) Matangini v. Chooney money, I* L. B. f 
22 CaU, 903 ; following Chundra Nath v. 
Burroda Shoondury , I. L. B, f 22Ca)., 831. 

(2) Aubhoyessury v. Gouri Bunker, 1. L. 
B., 22 G&1«, 859 (863, 864) ; Remangini v. 
Kumode , I. It- R., *26 Gal. 44!. 

(3) j Bugad Singh v. Satnarain, I. L. R., 27 

All., 178 (181) c/. 0opi Narain v. 

Bunsidhar , (1905) 7 Bom. L, R., 427, P. G. 

,■ (4) Pgr Lord Katherley, L. C. f in Tenant 
v. Trenchard , L R., 4 Ch., 537 (547). 


(5) Tennant v. Trenchard , L. R., 4 Cb., 537; 
In re Owm (1894), 3 Gh., 220. 

(6) Eorneey District Council v. Smith 
(1897), 1 Ch., 843 (864) 

(7) See S. 334 Comm pos£; Muthu v. 
Vevkatachallam, 1. L R. 20 Mad. 35 ; Rama 
samy v. Muthoo t (1910) 7 M L T., 125 ; 5 I* 
0. 834 ; Isri Prasad v. Rai Qanga . 14 C. W, 
H., 165; Ardesir v. Sirdar Jlii, L I*. B., 
33 Ail, 610 ; Durham Brothers ■ v. Robertson , 
[1898] 1 Q. B. f -765 (769). 


after declaring the amount payable to the plaintiff in respect of future maintenance 
and that should be a charge on certain immoveable property which formed a 
specific item in the general estate of a testator, went on to direct that for the pur- 
pose of securing the payment of the future maintenance a deed would be executed 
in favour of the plaintiff, charging such immoveable property, on her executing a 
release, of all her rights and interests in the general estate, distinguishing the above 
cases, Hill J. f held that such a charge was properly enforced by a suit brought on 
the deed, and that it could not be given effect to by proceedings in execution. (*) 
The questions upon the wording of the decree : If it merely declares a charge, but 
-does not further order its realization by execution by the attachment and sale of 
the specified property, there can he no doubt that the property cannot be brought 
to sale in execution, and that a fresh suit must be instituted under section 67. ( 1 2 3 * * ) 
A proper decree should declare a charge and direct that in default of pay- 
ment of the decretal amount, etc., the same shall immediately become due and 
realizable by execution by the attachment and sale of the properties set forth in 
the schedule. But there may be cases in which no relief can be given to the charge- 
holder in the same suit. For instance, where the purchaser of a part of tbe equity 
of redemption comes into Court seeking to redeem the whole mortgage, and pays 
into Court the entire amount due at tbe time upon that mortgage, the rights of 
a purchaser of another portion of the equity of redemption claiming only to 
redeem his proportionate share in tbe mortgage cannot be dealt with in that suit 
for upon payment by the plaintiff of the full amount due the mortgage had been 
ceased to exist. (3) Where the owner of the property fails to extinguish it by 
payment, the property must be put up for sale, and in which the charge-holder 
may obtain permission to bid, but which should not be given as a matter of 
course, but only when the property cannot be otherwise advantageously sold W. 
A charge-holder cannot foreclose : his only right is to bring the prope rty to 
sale,( 5) unless that right is modified by a special Act, in which case the remedy 
provided by tbe special Act must be given effect to. ( 6 ) 

1981. The bolder of a charge on a debt due to hisj debtor by way of 

security for his own loan is a transferee of an actionable 
arge on eot. c i a i mj an d as such, entitled to recover the debt from the 
transferor s debtor. (?) 

1 982. Eights and Liabilities of Parties. — The rights and liabilities 
of the owner and charge-holder are declared in the section to correspond with 
those of mortgagor and mortgagee. In other words so far as regards the owner of 
the property, his rights would appear to be the same as those of a mortgagor. But 
as regards the charge-holder, he doe3 not possess all the rights of a mortgagee, 
but only those of marshalling and contribution as defined in sections 81 and 82 
and such other rights as are subservient to his right to bring the property to sale. 
Thus of sections 67 to 77 which deal with the rights and liabilities of a mortgagee, 
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only such sections are applicable as accelerate his remedy by sale. He cannot? 
then avail himself of the provisions of section 68, for instance.! 1 ) Su in England 
it has bean held that the owner of a rent-charge is not in the position of a 
mortgagee so as to be entitled to restrain waste by a tenant. f2 ) So a charge- 
holder cannot even insist tbat the property charge shall on no account? be 
alienated free from his charge without shewing that the security for which 
the holder bargained would be taken away from him ; and cot merely that the 
property charged would be different.! 3 ) So here the objects of a company 
comprised of the carrying on three distinct businesses, supplemental to one 
another, the Court refused at the instance of debenture-holders having a 
floating charge on the whole undertaking to restrain the sale of one business.! 4 ) 
But a company with power to amalgamate with or sell its business and assets 
to another company of the same kind, was, in an action on behalf of holders of 
debentures charged on its assets, and maturing in case of a winding up restrained 
by an injunction from parting with its assets, after it had contracted to sell its 
business.! 5 ) 

1983. This naturally leads to another question, against whom is a 
. . , charge enforceable ? It would seem that being a right inrem 

is charge enforce! a c ^ ar ^ 0 should avail against all subsequent transferees with 
able. * or without notice. And it has been so held in Allahabad.! 6 ) 

But in England it is held to be inoperative against a subse- 
quent bona fide purchaser without notice, (7) being operative only against a 
purchaser with notice or a volunteer with or without notice.! 8 ) And this would 
also appears to be the law, accepted in several decided cases of this country, <9) ; 
though they are by no means unanimous, the contrary being also held in several 
cases. ( 10 ) But if the rights of the charge-holder are co-ordinate with those of a 
mortgagee as is enacted in the section, there appears to be no reason why 
they should not enure even against a subsequent purchaser without notice. 
It is otherwise difficult to see how the charge-holder’s money “ secured ” on 
the owner’s immoveable property can be said to be secure. However, where 
notice is material, it must, in order to affect third parties, be a notice of a 
valid charge. No notice of an invalid prior charge can affect a subsequent valid 
charge, 0- 1 ) And since in order to be valid a charge must conform to the law of 
the country where the immoveable property to be affected is situate, it follows 
that if for want of registration, or any other defect the charge fails of its effect, 
it cannot be enforced against a subsequent transfer with notice. A 12 ) 


(1) Fotick Chunder v. Foley , I. L. R. t 15 13 All,, 28 (44); Bheri Dorayyav. Maddipatn^ 

Cal.« 492 (495). I.L- R., 3 Mad., 35 \ Chatti v. JPandrangi , I. 

(2) Sandemann v, Rushton , 61 L J., 136. L. R , 7 Mad., 23 ; Akhoy Kumar v. Corpo - 

(3) Per Cozens- Hardy, J., in In re Vivian ration, . .19 C. W, N. 37; 21 G, L. J, 177 

.d Co . [1900] . 2 Cb., 654. (183) yRcyzuddi v. Kali Nath , I. L. R., 33 

(4) In re Vivian d Co , [1900] 2 Ch., 654. Gal. 985 (993 contra in Ahadiv. Asaram, I. 

(51 In re Borax Co., [15991 2Ch.; 130.0 A. L. R., 2 All., 162 ; Maina v. Bachchi , I. L. 

,[1907] 1 Ob., 326. R.. 28 All., 655 (659). 

(6) Ahadi v, Asaram , I, L.R V 2 All., 162; (10) Abadi v. Asaram. I. L. R. 2 All., 162; 

Maim v. Bachchi, I. L.R., 28 All. , 655 (658, Maina v. Bachchi, I. L. R„ 28 All. , 655 (659) ; 

'660). . Muthu Nadan v. Shunmoogatha, 7 I. 0. 

(7) Taylor v. Blakelock, 32 Ch. D., 560 (Mad), 79 (80). 

•(569). (11) Martin v. Martin, 2 R. & M., 507. 

(8) Per Bowen , L» J. , id Tay lor v. Bla kelock, (12) Norton v . Flon nee Land . dc . , Co . , 7 

32 Ch- IX, 560 (569). ’ Ch. D., 332 (386) ; Liverpool Marme Credit 

(9) Churampn v. Balli, I.L. R., 9 All., 591 Co. v. Hunter, L R., 4Eq„ 62; O. A,., L. R., 

(599) ; Kishan Lal v. Qanga Bam, I. L. R,, Ch,. 479.;, 
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1984. The limitation for suits to enforce payment of money charged 
r -mUflHnn upon immoveable property is twelve years, as provided in 

! ' 1 article 132, schedule II of the Limitation Act. < 1 .) calculated 

from the time when the money sued for becomes due. An explanation appended 
to the article further provides that the allowance and fees respectively called 
malikana and haqqs shall, for the purpose of the clause, be deemed to be money 
charged upon immoveable property. While the co-mortgagor redeeming the 
entire mortgage, and so obtaining a charge may enforce it within twelve years, 
wbat is the limitation within which his other co-mortgagors may redeem ? As 
against the mortgagee they have sixty years from the date of the mortgage, and,, 
according to the view taken in Allahabad, this period should equally be allowed 
in a case where the party they redeem from is their co-mortgagor.! 2 ) But this 
view has not been accepted in Bombay, where on redemption by one co- 
mortgagor, the relations of the parties undergo a charge, the mortgage being 
extinguished but a charge created in favour of the redeeming co-mortgagor which 
may be wiped off by the other co-mortgagors only within the period that his 
title does not become indefeasible by twelve years’ adverse possession,! 3 ) Hence 
when it is said, that the co-mortgagor acquires all the rights of the mortgagee 
the proposition implies that the rights are, as far as may be, co-extensive. W 

1985. Eights of Trustees. — The proviso refers to section 32 of the 
Indian Trusts Act.* 5 ) In other words, a trustee is not bound to enforce his charge 
under restraint of the section, but may reimburse himself in the manner provided 
by section 32 of the Trusts Act, That is, the trustee being entitled to a charge 
both upon the corpus as well as the income, is entitled to retain out of the 
income all expenses incurred in or about the execution of the trust. He is not 
bound to wait until the trust-estate has been turned into money but be has a 
right to come at any time and say, “ I claim to have my right of indemnity, 
I am now called upon to pay a sum of money for which I have a right of 
indemnity out of the trust-estate, and that gives me the right in equity to have 
a charge against the estate, and to have the charge enforced by the process of 
the Court of Equity.” ( 6 ) In other words, the Courts may enforce the charge 
without bringing the property to sale. (7) So where the foreclosure or sale of 
the trust-estate would destroy the trust, the Court will prohibit any alienation 
of the property without previously discharging his lien, ! 8 ) It should be noted 
that the charge acquired by the trustee for his legitimate expenses is a first 
charge $) obtaining priority of every other debt of the same class. Where trust 
money is laid out together with money advanced by the trustee himself in the 
purchase of land, the trust-estate is entitled to a first charge upon such land. UO) 
And if a person is trustee of different estates for the same cestui que trust , 
and he incurs expenditure on account of one estate for which he has no funds, 
he is entitled to repay himself the outlay out of funds belonging to any of the 
other estates. But, of course, he must not mix up claims under one instrument 
of trust with those under another. Nor is a trustee holding for different cestui 
que trust , though under the same instrument, entitled to indemnify himself from 


' (1) Act XV of 1877; Now Act IX of 1908; 
Rajah of Vinanaaram v. Rajah Setrucherla, 
IJD R.; 26 Mad . 686, 

(2) Ashfaq Jhmad v, Wazir AH. I, 

11 AIL. 133. 

(3) Vithal v. Binkar Rao> 3 Bom. L. R., 
685 (690). 

« (4) Vithal v. Binkar Bao, 8 Bom. L. R., 
685 (690) ; citing Ramchandra v, Sadashiv , 


I, L. R., 11 Bom., 422, 

(5) Act H of 1882, 

(6) Per Kay, J., in In re Pumfrey , 22 Oh 

D., 255, 261, 262). ‘ 

(7) Ibid , p. 262. 

(8) Barker. Williamson , 25 Beav., 622. 

(9) S. 82, Act II of 1882. 

(10) In re Pumfrey , 22 Ob, D., 255, 
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one estate for losses incurred in respect of another. And where a trusses mixes 
his own money with trust-funds so that it is impossible to make out how much 
was the trust-funa and how much was the trustee’s money, the trustee can claim 
no right of indemnity. (■*■) So again there is no lien for expenses where the act 
done was in excess of the trustee’s powers, (2) or the trust-deed is shown to 
be invalid, ($) or the appointment is defective.^ But where the defect is only 
formal, the Courts allow his costs, charges and expenses notwithstanding the 
defect of title ; and indeed where his conduct has been honest and straightfor- 
ward, he may be allowed his costs out of the estate in any case.® Where a 
trustee under a bona fid& mistake as to the effect of a will pays money to wrong, 
parties, the Court will, in administering the estate, order a restitution and 
repayment, and will give a lien on the other interests of such parties under the 
will, even as against an assignee for valuable consideration^ 1 2 3 4 5 6 7 8 * ) 

1986. Charges in other Acts. — The u charge ” referred to in sec- 
tion 65 of the Bengal Tenancy Act (?) has been held to be not such a 14 charge ” 
as is defined in the present section. Hence, it has been held that a landlord, who 
has obtained a decree for arrears of rent of an under-tenure, is not restricted by 
the provisions of the Bengal Tenancy Act to executing such decree in the first 
instance by sale of the under-tenures but is at liberty to execute it in the ordi- 
nary manner against the person or other property, whether moveable or 
immoveable, of his judgment-debtor.^) So it has been held in Madras tbat in 
the absence of a contract hr usage to the contrary kattubadi is not a charge on 
the land. (9) 



(1) la re Pumfrey , 22 Oh. D., 255 (260, 261). 

(2) Leedkam v. Chawner, 4 K. & J., 458. 

(3) Smi h v. Dresser, L. R., I Eq., 651; 
Hoods v, Axton, (1886) W.N., 207; Ex parte 
BussdL 19 Gh. D., 588 (602); Dutton v. 
Thompson * 23 Gh. D., 278. 

(4) Travis v, lllingsworth, (1868) W, N. t 
206. 

(5) Everiit v. Everiit , L.R., 10 Eq., 405, 
In re Bolden , 20 Q. B, JD., 43; James v. 
Qouchman , 29 Gh. X) , 212 (217). 

(6) Dibbsv. Boren, 11 Beav., 483. 

(7) Act VIII of 1885. 

(8) Eotick Chunder v, Foley , I, L, R., 5 

Cah, 492 : dissented from in Selh Batan Lai 

v Rani Timed Kuar, 11 G. F, L, R., 95 ; see 

Tarmi Prasad v, Narayan, I. L. R., 17 Gal., 

801 ; Soshi Bhusanv. Bogan Chunder , LL.R , 

22 Cal., 364 ; Tajaluddi v, Mahr Ali, 1.1#. 


R., 26 Gal., 78; Sourendra Mohan v, Surno- 
moyi, l.L R., 26 Gal., 108 (108) ; Rajah Peary 
Mohan v. Ram Chunder , 6 O. W. N., 88, 
notes, 

(9) Juingain v. Vikrama, 10 M. L. J, R., 
256; Mullupadi v. Venhatanarasimha, I.L.R., 
19 Mad,, 329 ; Lakshminarayana v, Venkata- 
rayanam, I. L. R„ 21 Mad., 116, F. B. ; 
Bajapati v. Suryanarayana , I. L, R„ 22 
Mad., 11. 

(10) Act IX of 1883; repealed, now see s. 43 
of Act XI of 1898. 

(11) Act XVIII of 1881. 

(12) Mangal v. Chandramal, 1 Nag. L. R., 
117 ; Ehemchand v. Dhanraj, 16 C. P. L. R., 
52 ; Bhagwandas v. Tarachand , 14 G. P.L. 
R., 95 ; Bhao Pate v, Raja Raghoji , 10 O.P, 
L.R., 48, dissented from. 

(IS) Hambro v, HambrOy [1894] 2 Ch., 564. 


.. But An Central Provinces it has been maintained that the word 
charge as used in section 40 of the Central Provinces Tenancy Act,! 10 ) and 
section 65 of the Central Provinces Land Bevenue Act! 11 ) imports the same 
thing as in the present section.! 12 ) In short, while rent is not a charge on the 
land on which it is assessed, in view of the Calcutta and Madras Courts, it is 
so under the Land Acts in force in the Central Provinces. In England rent 
may be charged, but is not necessarily a charge on the land, buG a sale may be 
directed even when there is no charge.! 13 ) 


1987. Charge on Moveables.— Although the section deals only with 

immoveable property, it is conceivable thaG a charge may also be created in 
respect; of moveables. Thus, where a debtor agreed that his creditor should 
be first paid out of the realisations made on a decree obtained by the debtor 



“A person entitled to an interest in immoveable property is, if so intended, 
entitled to treat it as distinct from any interest which he may subsequently 
acquire therein, and he may be presumed to have so treated it if it was to his 
advantage.” 

The Law Commissioners of 1879 thus reported on this section : “The 
section relating to the merger of charges is,*in the opinion of Mr. Stokes and 


(1) Palaniappa v. Lakshmanan , I.L.R., 
16 Mad., 429. 

(2 ) Per F age Wood, V.O. iu Biccard v. Pri- 
chard , 1 K. & J., 277 (279). 

(3) Watson v. Duke of Wellington , 1 R. & 
My. , 602 (60 d) ; Perciva l v, Dunn , 29 Ch. D., 

129. 

(41 Poolep v. Goodwin , 4 A. & E. 94 ; 
Walker v. Bostron,9 Nt, & W., 411; Biccard 
v. Prichard, I K. & J., 277. 


(5) jRcrifefe v. GtondcZ, 1 De G-.M. & G., 763. 

(61 Hutchison v. Heywovth , 9 A. & E.,375. 

(7) Krishnama v. Snnzy&Sfi, I.L.R., 4 
Mad., 339 ; Modhusudan v. Rakhal Ghunder, 
I L.R , 15 Gal., 104 , Daya Ghand v. Bom- 
chand, I.L R,, 4 Bom. 515 ; Dwga Prosad 
v. Rachla Knar, LI E , 9 All.. 140; Dw&rka 
Das v. Kameshar , I L.R., 17 All., 69 ; Mojir . 
ramv. Nandram , 15 G.P.L.R., 161. 


against a third party, it was held that the agreement constituted a valid charge 
on the funds realized under a decree, and that the fund having been distributed 
amongst several persons each was liable to replace it in proportion to the 
extent to which he intercepted it. H) So ‘‘if A tells B that he expects that 
10,000/. are coming to him on a given day, and agrees out of that to pay B 
6,0001., that is a good agreement to constitute a charge upon the fund.” I 1 2 3 * ) 
But in order to create a valid charge the fund must be specified, lS ) though it 
need not be definitely ascertained as to amount. W Indeed, a valid assignment 
may be made of a fund to be subsequently acquired, though its acquisition may 
depend on a contingency. ( 5 ) Nor it is necessary that the precise amount of 
the debt to be paid should be ascertained. 


1988. The Court-fee payable in a suit to enforce a charge is the same as 
v would be navable in a suit to enforce in a simple mortgage. 

For purposes of jurisdiction, however, the value Of the 
subject-matter of the suit is when the property is in excess of the charge, the 
amount of the charge; when the charge is in excess of the property, the value 
of the property. 17) * 


101 . Where the owner of a charge or other incumbrance 
on immoveable property is or becomes absolutely 
of chapgeB i8hn>8ttt titled to that property, the charge or incum- 
4 ~ b ” brance shall be extinguished, unless he declares, 

by express words or necessary implication, that it shall continue 
to subsist, or such continuance would be for his benefit. 


1989. Analogous Law. — The principle here recognized and enacted 
so far as it is applicable only to mortgages and charges is of wider application, 
being applied not only to settle priorities between different incumbrancers, but 
also as regards the rights of the owners and persons entitled to successive or 
limited interest in properties and their representatives, and it would have been 
well if the section had been more generally worded somewhat on the following 
lines, and placed among the general sections of the Act immediately next after 
section 48, section 78 being also transposed as an exception to the general rule 
so enacted. As it is, section 78 must still be read as modifying the rule here 
enacted (§§ 1773—1793): 
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Sir Charles Turner, in exact accordance with the English and Indian decisions 
on the subject. Mr. West would substitute the following : 1 2 * 4 5 6 7 The holder of one 

or two or more incumbrances may purchase another, or the property 
subject thereto, and hold the same with his original incumbrance as separate 
interests’. The section may be said to be the expression of the maxim 
omne majus continct in se minus ; ( 2 ) and has, as such, a general applica- 
tion. ( 3 ) As such it applies to cases arising out of transactions to which the 
Act itself has no application. W Section 80 does not control the application of 
the principle laid down in this section. ( g ) 


1990. The provisions of this section are of general application and do 
not conflict with the provisions of section 167 of the Bengal Tenancy Act. 
For while the object of the section is to preserve a certain right, that of section 
167 of the Bengal Tenancy Act is to destroy or annul it under given circum- 
stances. Thus, where the mortgagee of a property purchases it at a sale in 
execution of a rent-decree under section 165 of the Bengal Tenancy Act and 
takes out the balance of the surplus sale-proceeds and applies it pro tanto to 
the satisfaction of a mortgage- decree which he had obtained, the fact must be 
regarded as a sufficient indication to uss those proceeds to satisfy pro tanto his 
lien on his property, and it is not necessary that he should have taken steps to 
annul the incumbrance under section 167 of the Bengal Tenancy Act. And the 
fact that his mortgage has been satisfied pro tanto is no reason why he should 
not proceed for the satisfaction of the balance of his decree against the other pro- 
perties of the judgment-debtor where the nature of the mortgage allows of ibffl 

1991. 


Previous Law. 


In the case of a mortgagee purchasing an equity of redemption. 
Sir William Grant laid down the dictum (?) that one pur- 
chasing the equity of redemption cannot set up a prior 
mortgage of his own, nor consequently a mortgage which he has got in, against 
subsequent incumbrances of which he had notice. In other words according 
to the ruling, a mortgagee purchasing the equity of redemption of the mortgagor, 
must forfeit his mortgage in favour of his new acquisition. This view 
was followed in a number of Indian eases, ( 8 ) while in others it was distinctly 
held to be inapplicable to this country, (*0) until the Privy Council (9) set the con- 
troversy at rest by bolding the English rule to be inapplicable to India, (U) 
where according to their Lordships in the interest of justice, equity and good 


(1) Report, dated loth November, 1879, 
s. 35. 

(2) “ The greater always contains in itself 
the less Gaya Prasad v. Salih Prasad, 
I, L. it., 3 All., 682 (695), F. R. A similar 
rule is assumed in the maxim “ Nemo potest 
esse dominus et tenens.'* “ The same person 
cannot be both the landlord and tenant at 
the same time." 

(8) Mastullav, Jan Mamud, I. L. R., 28 
Cal., 12. 

(4) Vinayak v. Dhundiraj, { 1882) R, P. I., 
351 ; Bapu v. Mahadaji , X. L. R., 18 Bom., 
348 ; Pakiraya v. Gadigaya , I. L. R,, 26 
Rom., 88 (92). 

(5) Girdhar Das v . Bam Auiar, 8 C.W.N., 
690. 

(6) Mastullav. Jan Mahmud, I.L.R., 28 
Gal., 12 (16), dissenting from Boluh Ghunder 
v. Bam Bunker, 4 0. W. N., 268. 

(7) Xoulminv . Steer e, 8 Mer., 210. 


(8) Toulmin v, Steere. ib. followed in Gaur 
Narayan v. Brajanath. 5 B.L.R. 463 ; 
Icharam v. Rarlji , 11 B. H. C. R., 41; 
Shankar Lai v. Nanaik Ghand , (1885) A. W. 
N., 293. The view taken in Baldeo Prasad v, 
Umai Shankar , I.L.R., 32 All., 1 (2) that the 
section merely oodifies the pre-existing law 
is, therefore, incorrect. 

(9) Cases in which Toulmin v. Steer e was 

not followed are Ramu v. Subaraya , 7 M.H. 
C.R., 229 ; Gopee Bandhoo v. Kali Pudo % 28 
W.R., 838 ; Apaji v. Raoji , I. L. R., (5 Bom., 
64; Mulchand v. Lallui, 6 Bom,, 404, 

F.B, ; Santapa v. Balapa, I. L. R., 6 Bom,, 
561. 

(10) Golakdas v. Puranmal, ( 1884)1. L.R., 
10 Cal., 1035, P. C, 

(11) But the same tribunal held the 
doctrine applicable to a case under the 
Dutch Law — Wilkinson v» Simson, 2 Moo,* 
P. 0,, 275, 



1993. It is needless to add that, so far as this country is concerned, this 
decision has finally set at rest the conflicting decisions pre- 
Toulmin "y. Steere viously given on the strength of the English cases. And 
considered.* even in England the ruling in Toulmin v. Steered) was but 

recently animadverted upon in a cased 1 2 * * 5 ) the facts of which 
were also . similar. Speaking of the leading precedent Herschell, L. C., said “ That 


(1) $ Mer., 210. 

(2) Golakdas v. Puranmal , I. L. R., 10 

Cal., 1035 0015, 1046), P. O. ; To the same 
effect fflohesh Lai v. Bxman Das , X. L. R«, 

9 Cal. 961* P. 0 ; Dinobundhu v. Jogmaya , 
I- L. B,, 29 Cal,, 154, P. C. ; Mahomed Ibra- 
%imv. Ambika Pershad , I-E.R,, 89 Cal., 527 

(554,555), P. C. 


(3) 3 Mer., 210. 

(4) 15. 

(5) Thorne v. Gann , [1895] A, C. 11 ; but it 
has been followed more recently in Manks v. 
Whiteley , [1912] 1 Ch., 735 (744) which was, 
however, reversed O.A. though on other 
grounds in Whiteley v. Detaney , [1914] A,C, 
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conscience there applicable, — the question to ask is, what was the intention of 
the party paying off the charge ? In this case the appellant Golakdas had obtained 
a money-decree against the respondent Puranmal, and in execution of which he 
•attached and put to sale certain houses belonging to the latter, purchasing them 
himself. Subsequent to his purchase, Golakdas paid off the prior mortgage made 
by Puranmal to the Bank of Bombay, He was then sued by one Bambaksh, who 
was holding two mortgages posterior to the one already paid off by Golakdas. Gn 
the strength of his mortgages, the terms of one of which provided that the holder 
was to be put into possession of the property as soon as the prior mortgage in 
favour of the Bank of Bombay should be redeemed, the defence of Golakdas, inter 
alia, was that Bambaksh Sheochand could not claim possession of the property 
until he had repaid him, since he had, by paying the mortgage-debt due to the 
Bank, acquired the rights of the first mortgagee, as against a subsequent incum- 
brancer. The Privy Council held that as Golakdas had aright to extinguish the 
prior charge or to keep it alive, the question was what intention was to be ascribed 
to him ; and that in the absence of evidence to the contrary the presumption was 
that he intended to keep it alive for his own benefit. (0 Where property is subject 
to a succession of mortgages and the owner of an ulterior interest pays off an 
earlier mortgage, it is a matter of course, according to the English practice to have 
it assigned to a trustee for his benefit, as against intermediate mortgagees, to 
whom he is not personally liable. But in India, a formal transfer for the 
purpose of a mortgage is never made, nor, is an intention to keep it alive ever 
formally expressed. “ In India,” their Lordships went on to observe, “the art 
of conveyancing has been and is of a very simple character. .... To apply to 
•such a practice the doctrine of Toulmin v. Steered seems to them likely not to 
promote justice and equity, but to lead to confusion, to multiplication of 
documents, to useless technicalities, to expense and to litigation. The obvious 
question to ask in the interest of justice, equity and good conscience is, what 
was the intention of the party paying off the charge ? He had a right to 
extinguish it and a right to keep it alive. What was his intention ? If there 
is no express evidence of it, what intention should be ascribed to him ? The 
ordinary rule is that a man having a right to act in either of two ways, shall 
ba assumed to have acted according to his interests. . . . Their Lordships are 
•of opinion that the Lower Courts in this case were wrong in holding that the 
appellant was in the same position as the mortgagor. They hold that the 
mortgage to the Bank was not extinguished, and that the appellant, the second 
defendant, has a good defence to the suit for possession of the three houses 
Included in that mortgage,”® 
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a case which certainly has oofc met with universal acceptance; it has been often 
commented upon and criticised adversely.” Lord Watson also condemned it in 
similar terms. He said : *' It seems clear that in such circumstances intention 
must prevail notwithstanding the very doubtful authority of the rules laid down 
in Toulmin v. Steers.” Bo also observed Lord Macnaghten : “ The authority of 

that ease cannot nowadays be treated as going beyond the actual decision 

Nothing, I think, is better settled than this, that when the owner of an estate 
pays charges on the estate which he is not personally liable to pay, the question 
whether those charges are to be considered as extinguished or as kept alive for 
his benefit is simply a question of intention. You may find the intention in 
the deed, or you may find it in the circumstances attending the transaction, or 
you may presume an intention from considering whether it is or is not for his 
benefit that the charge should be kept on foot.”!*) So in another ease® 
it was said : “ In a Court of Equity it has always been held that the mere 

fact of a charge having been paid off, does not decide the question whether 
it is extinguished. If a charge is paid off, by a tenant-for-life without any 
expression of his intention, it is well established that he retains the benefit of 
it against the inheritance. Although he has not declared his intention of 
keeping it alive, it is presumed that his intention was to keep it alive, because 
it is manifestly for his benefit. On the other hand, when the owner of an 
estate in fee or in tail pays off a charge, the presumption is the other way, but 
in either case the person paying off the charge can, by expressly declaring his 
intention, either keep it alive or destroy it. If there is no reason for keeping it 
alive, then especially in the case of an owner in fee, equity will, in the absence 
of any declaration of his intention, destroy it; but if there is any reason for 
keeping it alive, such as the existence of another incumbrance, equity will not 
destroy it.” ' ■ ' 


English Law. 


1998. The section here enacts a rule which though directly opposed to the 
rule enunciated in a leading precedent (3) often animad- 
verted upon but still not yet overruled — , is otherwise on all 
fours with the modern English doctrine as understood since the passing of the 
Judicature Act, 1873, ® prior to which the prevaling doctrine as understood 
at law often varied from the doctrine as administered in equity, so that there 
was frequently merger in law but not in equity and vice versaM) But now that 
the two are to be administered side by side since the passing of the Judicature 


(1) Thorne v. Cann , [1885] A. 0., 11 

(1819} ; followed in Fakiraya v. Gadigaya, 
I.L R„ 26 Bom., 82 (92) ; Liquidation Estates 
Purchase Co. v. Willoughby , [1886] lCh. f 726, 
0. A, (reversed but on a different point) ; 
[1898] A.C.. 321; sea also Liquidation , Sc., 
Co. v. Willoughby , [1896] 1 Oh., 726; Adam 
v. Angell , 5 Ob. L>., 634 ; Anderson v. Pignett , 
8 Oh., 180 {per Selborne L.G., p. 187) ; In re 
Pride ; Bhachell v, Colnett t [1891] 2Ch., 132. 
[Per Sterling, J,, “The presumption in either 
of these cases is that the intention is to keep 
the charge alive, because to keep it alive is 
for the benefit of person who pays it off, 
p. 142.] , ■ , 1 ■ ' '' \ : ■■ 1 i ' , 

(2) Adams v. Angell , 6 Oh* D., 645 ; In re 
Wrexham Baikoay Go., [1899] 1 Ch., 440, 
Vaughan Williams, L.J., observed that some, 
though a vary little ^evidence of intention must 
be given, but then he was not dealing with the 


presumption arising from benefit. ’ , 1 2 - 

(3) Toulmin v. Steere , (1817) 8 Mer., 210 ; 

36 E. B., 81, held inapplicable to India; 
Gokul Das v. Bam Bux , I.L.R,,10 Cal., 1035 
P. 0., reflected on in Thorne v. Cann. [1895] 
A. 0., 11 ; doubted in Liquidation Estate & 
Co v. Wlloughby , [1896], Ch. 726, but contra 
O.A. [1898] A. C., 321 ; held applicable till 
overruled by the House of Lords. Manks v. 
Whiteley , [1912] 1 Ch. 735 (744) reversed {on 
other grounds) O. A.; Whiteley v. Delaney t 
[1914] A.O., 132, doubted In re Cork Barbour 
Docks Co 17 L. E. Ir., 515 ; Be Howards 
Estate , 29 L, E. Ir. 266. See Fisher’s Mort. 
|§ 1526*1529, . • \ : ■ - . •• ; •• . 

(4) 36 & 87 Viet., 0. 36, s. 25, sub-s, 4 ; 
Bnotc v. Boycott , [1S92] 3 Ch,, 110 ; Ingle v. 
Vaughan Tenkris , [1900] 2 Ch., 368. 

(5) Forbes v, Moffat , 18 Ves„ 304 ; Bulkeley 

v. Hope, 1 K. & 482. . . 5 . ] 
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merger is the necessary consequence or the union or two estates m tne same 
person in the same right, but in equity, two estates without any intervening 
interest may meet in the same person in the same right without merger, and on 
the other hand, though the estates are separated by an intervening interest, 
merger may take effect. The principle by which the Court is guided is the 
intention ; and in the absence of express intention, either in the instrument or 
by parol, the Court looks to the benefit of the person in whom the two estates 
became vested.” 

In its earlier part the section states the doctrine of merger, which is the 
rule of law, namely, that the lesser right is lost in the higher ; in the latter part, 
it states the rule of equity , namely, that the right may be saved by an intention 
expressed or implied to the contrary* In other words, the earlier half of the 
section enacts the rule, while the latter clause states the ‘exception. The pre- 
sumption is then in favour of merger, and the contrary would have to be 
established as indicated in the section. 

But for merger, the union of two interests in the same person would have 
led to endless complications, and bub for the equitable rule enabling the person 
to keep alive the securities when, to bis advantage, merger would have deprived 
him of his rights which, according bo the doctrine, were intended to be only 
merged, but not annihilated. 

1095. Moaning of Words — “ Or other incumbrance such as a mort- 

gage. “ Incumbrance ” is nowhere defined in the Act, but it is used in the 
section in a wider sense than “charge.” “Is absolutely entitled Le. t acquires 
full ownership over the estate— -but not necessarily free from all incumbrances. 
The term is the nearest equivalent to acquisition in England of a tenancy in 
fee-simple. “ Becomes ,entiiled i.e. t refers to a title acquired by oper- 

ation of law, or by act of other persons, as bv inheritance or under a gift. 
“ Shall be extinguished Presumably this means that the incumbrance shall 
merge or coalesce but the term is scarcely accurate, for, strictly speaking, if the 
incumbrance is extinguished, so should also be the debt. “ Or such continuance 
i.e., where no intention has been declared or is implied, the test would be 
whether the continuance of the two securities would benefit the person in whom 
they become vested, 

1906. Doctrine of Merger generally— lt Whenever a greater/’ says 
Blackstone, “ and a less estate coincide and meet in one and the same person 
Without any intermediate estate, the less is immediately annihilated ; or, in the 
law-phrase, is said to be merged , that is sunk or drowned in the greater. So 
where a creditor takes from his debtor a security of a higher nature than that 
which he already possesses for his debt, for instance, if he takes a bond or a 
covenant or recovers judgment in respect of a simple contract debt, his remedies 
on tb<9 minor security or cause of action are merged by operation of law in 


i 572 


(2) On Trusts (9th Ed.), p. 819# 
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(1) Commissioner of Stamps v, Hope, [1891] 
A.O., 476* P 0. 

(2) 2 Comm., p. 177 ; s. Ill ( d ) post . 

(8) Bell v. Banks , 3 Man. & G,, 258 ; 
Ghetwynd v. Allen , [1899] 1 Ch., 353. 

(4) Fisher, § 1556, citing Twopenny v. .Bos/s, 
3 B. & G., 208 ; AwseiZ v. Baker, 15 Q.B», 20; 
Sharpe v. Gi66s, 16 G.B, (N.S.), 627 ; Boaler 
Y* Mayor, 19 G. B. ,N S.), 76; explaining 
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the higher remedy and are extinguished. But a deed or bond may foe taken 
as a collateral security without affecting the original right of action if it appears 
that this was intended by the parties. U) So again, if there be tenant for years, 
and the reversion in fee-simple descends to or is purchased by him, the term of 
years is merged in the inheritance, and shall never exist any more since a man 
cannot, strictly speaking, be a landlord and his own tenant at the same time. 
Bat they must come to one and the same person in one and the same right, else 
if the freehold be in his own right and he has a term in right of another (en 
airier droit), there is no merger/ 2 ) But even when they are held by the 
same person in the same right, the question of merger is governed in equity 
by the actual or presumed intention of parties. But this is one but by 
no means the only condition. Indeed the doctrine has no application 
unless the following conditions are fulfilled : (a) That the two securities 

should not be equal, but that one of them must b8 of a higher nature. 
Hence there can be no merger of a new mortgage when it is executed as security 
for the old debt and further advances. ( b ) The remedies on the two securities 
must be co-extensive/ 3 ) “ Therefore, if several be indebted on a joint and 
several note, and some only of them execute a mortgage, the liability on the 
note will not merge in the covenant in the mortgage. 5 / 4 ) (c) The securities 
must be vested in the same person. In the wording of the section the owner of 
the charge must become entitled to the property absolutely. “ It is also neces- 
sary for merger that the debt comprised in each security should be the same. 
Therefore, a bond conditioned for the payment of sums already or thereafter to 
be advanced, will not destroy the remedy on simple contract for the existing 
balance of account/ 5 ) nor, on the other hand, will the remedy for a debt of an 
indefinite amount be merged in a bond for a limited sum.’l 6 ) There can, of 
course, be no merger if the higher security be ineffectual. This section lays 
down the conditions in which the merger of securities may be prevented. If 
there can be no merger, then the rule does not apply. It only comes into play 
if but for its intervention there would be merger. 

1997. Ordinarily, there will be no merger when the prior mortgagee 
acquires the equity of redemption, behind the back of a subsequent mortgagee, 
whether such acquisition be by purchase from the mortgagor, foreclosure or by 
bis right of pre-emption/ 7 ) because if his prior mortgager merged in the equity 
of redemption the subsequent mortgagee would compel him to redeem him and 
the prior mortgagee forfeit his priority which he would otherwise have over the 
puisne mortgagee and on the strength of which he could compel the former to 
redeem him. The half of certain land the whole of which was at the time under 
mortgage to Z was purchased by A who redeemed a prior mortgage over the said 
half in favour of X Subsequently B obtained a decree for pre emotion against A, 
Shaving sued for possession as mortgagee, without, however, offering to redeem 
the prior mortgage in favour of X, it was held that inasmuch as, in the absence 
of evidence to the contrary, A when he redeemed the prior mortgage, must be 
presumed to have intended to keep it alive for his benefit and that B as pre-emp- 
tor from A was entitled to all the rights of the original purchaser, that therefore 


Brice v. Moulton , 10 C.B., 561 ; Bate , Exp,, 
3 Dea,, 358; Westmoreland , dc. t Co, t v„ 
Fieldon [1891], 8 Ch., 15, 

(5) Holmes v. Bell , 3 Mann. & G., 213. 

(6) Norfolk By . Co. y, M.Namara , 3 Exch, 
625 ; Fisher, § 1557. 

(7) Baldeo Prasad v. Xlmai Shankar , I. L. 
R., 32 All., 1 ; Mahalakshmammal v. Sriman 
Madhwa , I.L.RV, 35 Mad; 642. 
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B was entitled to use the said prior mortgage as a shield against; the mort- 
gage in favour of if.M In considering the question whether an incumbrance 
should be deemed to continue to subsist on the ground that the continuance of 
it was for the benefit of the person who has acquired the property, the point of 
time to be regarded is the date of the acquisition of the property. If an inten- 
tion to keep alive a charge on property is inconsistent with the real intention of 
parties to the deed by which the purchaser of the property takes an assignment 
of it, the charge cannot be treated as still subsisting, simply because the pur- 
chaser afterwards finds that it would have been better for him to have kept the 
charge alive. Plaintiff, who held a mortgage of 8th January, 1884:, over certain 
property purchased it by means of two sale-deeds, whereupon he was sued for 
pre-emption. He claimed the amount due on his mortgage which was by a 
mistake misdescribed in the sale deeds as dated the 11th January, 1894, the date 
being really the date of its registration, while the mistake in the year was purely 
clerical. Being challenged to prove it by the pre-emptor he led false evidence 
in support of the supposititious deed. He, however, disclosed the true facts, but 
when it was too late and the Court found his mortgage not proved. He then 
sued on foot of his mortgage claiming priority, but the Court held that there 
had been merger because when the sale was taken there was no claim against 
which the plaintiff could have intended to k©8p his mortgage alive( 2 J to which it 
might have been added that the second suit was res judicata by reason of the 
previous suit in which the claim subsequently made either was or might and 
ought to have been set up.W 

1998, The doctrine underlying this section is the doctrine of subrogation, 

. about which something has been already said in the fore- 

mernle q 8 % oin $ commentary (§ §1503, 1702 -1709). It was there stated 
that subrogation is either legal or conventional and that the 
rights acquired by the subrogates are in either case the same. But the ques- 
tion of intention does not arise in a conventional subrogation, for which there 
is a contract, there is no room for implication of law. It is only when there 
is no assignment by the creditor of his right, that the question of the intention 
becomes material, and it is only then that the rule here enunciated becomes at 
all applicable. ( 4 ) 

1999. In England a large number of cases have been decided on the 
question of merger of a charge when it is paid off by the owner of the estate of 
inheritance. Thus, the payment of a mortgage on the estate by a tenant in 
fee-simple, or in tail is presumed to be for the benefit of the inheritance, so that 
the charge is merged or extinguished. (5) But if a charge is paid off by a tenant- 
for-lif e,w or a lessee(7), there is no presumption in favour of merger, since having 
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are (&) were the two interests capable of merger ? (§§1998 — 1998). (n). If so, would 
their non-merger be to the acquirer’s benefit? (§ §2011, 2012), (Hi) apar tfrom known 
or presumed benefit, did he elect against merger ? (§2009) (a) either expressly, 
(§2002) or (6) by necessary implication (§2008). Further questions that may 
arise in the same connexion are ( iv ) at what time must be elect (§§2009, 2010) ? 
at the moment of possible merger, or at any time, even when an attack is made 
UDon his interest ? (§2010) and (v) exceptions ; effect of fraud (§2025) ; mistake 
(§2021) ; and, novation (§§2014, 2015). 

2000. Case of Merger. — It has been stated before that the question 
whether the earlier security merges in a later one is one of benefit and 
intention. The question is then essentially one of fact which must be decided 
with due regard to the circumstances at the time of the acceptance of the later 
security. A and B were two separated members of a family. A mortgaged his 
share in 1876 and B mortgaged hk in 1881. In 1887 A’s widow and B jointly exe- 
cuted another mortgage in renewal of those previously executed by A and B. No 
fresh consideration passed. The mortgagee’s suit on the mortgage of 1887 was 
dismissed against A’s widow on the ground that she was not bound by it, his 
claim against B being decreed but the mortgage- money remaining unpaid, the 
mortgagee sued A’s widow on the earlier mortgage of A’s, but the Court threw 
out his suit holding that the renewal was intended to supersede the earlier 
securities and that the mortgagee so treated them in his previous suit when he 
could have confined his suit to B’s share of the mortgage declaring his intention 
to keep alive A’s earlier mortgage of 1876. (1) The case where there was no 
intention as well as reason to prevent merger was the case ( 1 2 V finally decided 
by the Privy Council, in which one Mangal had executed two mortgages, one 
in favour of one Lachmi Naravan in 1869, and another in favour of one Mahesh 
Lai in 1872. The first mortgage was executed by him when, as agent he was 
competent to charge the property, whilst the second mortgage, executed partly 
to pay off the first, was made when his agency had terminated, claiming to be 
the full owner of the property. But in a suit by the second mortgagee he was 
•against the person who was ultimately declared to be the proprietor of the 
estate, the second mortgagee contended that since his mortgage was executed to 
provide fund for the payment of the first mortgage, he was entitled to fall back 
upon it, but the Privy Council, in holding that there was nothing in the bond 
or in the evidence, or even in the surrounding circumstances, to show that Man- 
gal intended to keep Lachmi Narayan’s mortgage alive, or that he or the plaintiff 
intended that the latter should hold that mortgage as an additional security for the 
loan, observed : *.* That the only benefit that the plaintiff could have derived from 
taking an assignment of Lachmi Narayan’s mortgage of 1869 was that he might 
have the benefit of that security if it should turn out that Mangal was not the pro- 
prietor of the estates, as ha represented himself to he, and, therefore, could not 
legally charge them. But such an event could not have been contemplated by the 
plaintiff. It is not probable that Mangal would have admitted his ability to 
bind the property by the deed of 1872, or would have consented to do anything 
which could raise a doubt as to his power to bind the property as a security for 
so much of the Bs. 20.000 as was in excess of the amount secured by Lachmi 
Narayan’s mortgage. Evan if he would have consented, it is not probable that 
the plaintiff would have advanced the full amount of Bs. 20,000 upon the 
security of the estates if he had any doubt as to Mangal’s title or right to 


(1) Sheoraj v. Barchandilal, 11 A.L. J., (2) Mahesh Lai v. Mohant Bawan Das , 

365. (1883) 9 Gal., 961, P.C. 
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charge them.” (*> In an Allahabad case this judgment of "the Privy Council 
•was thus observed upon ; “ It is obvious to us,” the learned Judges remarked 
” that if there had been in that case an intermediate incumbrance, their Lord- 
ships would not have held that there must have been any such presumption, 
and that they would have held that there must, unless the contrary _ appeared, 
have been the opposite presumption. The judgment of their Lordships of the 
Privy Council in Gukul Dass v. Ram Bux (^) appears to place that question 
beyond doubt. ” * 1 2 3 4 ) But it would be otherwise where the payer in ignorance, of 
his rights has made no declaration, nor expressed an intention to keep his prior 
security alive. In such a case there will be no merger, as an intention to merge 
cannot be imputed to a man who is ex hypothesi ignorant of his rights!^) 

2001. Another case of merger arises where the mortgagee takes out 
letters of administration to the estate of his mortgagor, and 
has assets which he may retain to pay himself since posses- 
sion of assets amounts to payment, * 5 6 * ) and there can be no 
debt if the person who is to receive the money is also the 
person who ought to pay. But where the administrator is 
one of two or more mortgagees who are tenants in common all except the 
administrator may sue for their share of the debt. ^ 


Merger where 
mortgagee is mort- 
gagor’s adminis- 
trator. 


2002 . 


Interest index of 
intention. 


It is then settled that when the owner of an estate pays charges 
on the estate, which he is not personally liable to pay, the 
question whether these charges are to be considered as 
extinguished or as kept alive for his benefit, is simpiv a 
question of intention. The intention may be found in the deed or the circum- 
stances attending the transaction or may be presumed from a consideration of 
the fact whether it is or is not for his benefit that the charge should he kept on 
foot. t7) So the section enacts in similar terms that a charge may be kept 
alive (a) if there is a declaration to that effect, or ( b ) if its subsistence would be 
for his benefit. In the absence of all evidence, however, there is a presumption in 
favour of continuance of a charge and not of merger.* 8 ) The expression ” charge 
or incumbrance” used in the section is wide enough to embrace all mortgages and 
charges whether created by contract or by operation of law. And since in point 
of priority both a charge and a mortgage stand on the same footing priority would 
be governed by its seniority in point of time and not superiority in point of 
interest. There is, again, no necessity to obtain an assignment of the prior 
mortgage, since the priority created by assignment would be one created by 
contract, while that conferred by this rule is a matter of law. 


(1) Mohesh Lai v. Mohant Bawan Das , I. 
I». R,, 9 Cal., 967 (976) ; followed in Golak- 
das v. Puranmal, I. L. R., 10 Cal,, 1035, 
P.C* ; Dimbundhu v. Jogmaya , I. L, R., 29 
Cal., 154 (165), P. C. 

(2) I. L. R., 10 Cal., 1035, P. C.' 

(3) Tulsa v. Khub Ghand , I. L. R., 13 AIL, ’ 
581 (584). 

(4) Burrell v. Bari of Egrement , 7 Beav,, 
205. 

(5) S. 4 Probate & Administration Act (V of 
1881) ; I Will. Executors 1058 ; Wankford v. 
fflqnkford t 1 Salk, 299 (305) ; Bossaindra v. 
Bahimanessa I.L.R. 38 Cal. 342 (347). 

(6) lb, p. 350. 

(7 y Dintibilfidho. v. Jogmaya , jC> R., 29 

Cal., 154 (165), P. C'lGirdhar v, BmAutar tl 


8 C. W. 690; Liquidation Estates Pur- 
chase Co. v, Willoughby , [1896] 1 Ch., 726 
738 ; Capital and Counties Bank v. Rhodes , 
[1903] 1 Ch., 652 ; Lea v, Thursby , [1904] 

2 Ch., 57(64). 

(8) Phillips v. Gutter tdge, 3 DeG. & J., 531; 
Adams v. AngelU 5 Ch. D. , 634 ; Tulsa v. 
Khubchand , I. L. R., 13 AIL, 581 ; Goluck 
Bath v. Prem Lall , I. R. R., 3 Cal., 307; 
Golakdas v. Puranmal , I.L.R., 10 CaL, 1035, ‘ 
P« C. ; Gopal Chunder v. Herembo, I. L. R,, 
16 CaL, 523, (529) ; Dinabundho v. Joymaya , 
I, L. R., 29 CaL, 154, P. C. ; Girdharv. Bam 
Autar , 8 C. W. N., 290 ; Jagatdhar v. Brown 
10 C. W. N., 1010 (1019). 

(9) Mahompd Ibrahim v. Ambika Per shad , 
I. L. R„ 39 CaL, 527 (553, 554), P. C. 
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It may be added that the doctrine is applicable not only to subsequent mort- 
gagees but also to mere outsiders and strangers. M So where after the sale of a 
property in execution of a mortgage-decree a person advanced money on the 
mortgage of that property to enable the mortgagor to set aside such a sale under 
section 310A (now 0. 21, r. 89) of the God© of Civil Procedure, lie was held 
entitled to be subrogated to the rights of the prior mortgagee.© The soundness 
of this view was doubted in the second edition of this work, it being then 
stated that the mere payment by a stranger at the request of the mortgagor 
could not confer that privilege, though it would be otherwise if there is even 
some evidence evidencing an intention as between himself and the person atr 
whose request he has paid off the debt that he should be treated as the transferee 
of the securities.© This view would appear to have been acceptable to the 
legislature, who have amended what is now 0. 21, r. 89, by enacting that such 
payment can only be made by one who had acquired an interest in the 
property before the sale.© 


2003. Express Declarations. —As regards express declarations, it is 
evident that if the intention is clear, the question of benefit 


Exception 1. 


would not at all arise. For a party is prima facie the best 


sponsor for himself, and all constructive canons must yield to an explicit declara- 
tion of intention. Bub when must the declaration be made? Need it be made 
at the time of payment, or it may be made at any- time. Where the expression, 
of intention is unequivocal and clear no evidence of contemporaneous acts and 
conduct can be admitted to vary its meaning or modify its terms. So if an 
intention to keep alive a charge is inconsistent with the terms of the deed, it 
cannot be implied merely because the assignee of the mortgage might, by keeping 
the charge alive, assert a doubtful claim against third parties ; nor because he 
afterwards finds that it would have been better for him to have kept the charge 
alive.© But where the subsequent declaration is in continuation of the same 
transaction, it would be effective. So a recital in the subsequent security that 
it is given by way of further or additional security will exclude merger.© Simi- 
larly, a declaration in the original security that its terms shall continue during 
the subsistence of the debt may have the same effect. But it has been held that 
“ even the express extinction of certain charges, and the conveyance of the 
estate subject to another charge, does not necessarily imply an intention not to 
extinguish the latter ; as where the charge referred to was not capable of being 
extinguished at the date of the conveyance, the grantor being only contingently 
entitled thereto.© And where a person, whose title to a share in the equity of 
redemption as being disputed by a third party, paid off the mortgage pendente 
lite and took a reconveyance, the Court presumed an intention to keep alive the 
mortgage in favour of the person who paid it off.” © Again, where the second 
mortgagee pays off the first mortgage without intending the latter to keep 
Security alive, and without being aware of the plaintiff having purchased in 
execution the equity of redemption, it was held that the plaintiff must pay him 


(1) Dino Bandho v. Nistarini , 3 C. W. N., 
153 ; dinar Chandra v, Roy Goloke Chandra , 
4 0. W. N., 769 ; BiTchu v, Shujat Aliy I- B. 
E m 29 Cal., 25 (30). 

(2) Vanmikalinga v. . Chidambara , X. L. 

R., 29 Mad., 87 ; contra Veeraghava v. 
Lakshmana, 25 312 ; 18 I.O., 247. 

(3) In re Wrexham Railway , [1899] 1 Ch., 
440; Jagatdhar v. Brown, I. B. R., 33 Cal., 
1133 (1154, 1155), 

(4) Now so held in Veeraragma v. 


Lakshmana , 25M.L.J., 312; 18 1.0.247, 

(5) Liquidation Estates Purchase Co . v. 
Willoughby , [1896] 1 Ch., 726 (734, 735), 

(6) Twopenny v. Young , 3 B. & Ci%, 208; 
Ex parte Penal , 2 M. D, & DeG., 273 * Lea 
v. Thursly , [1904] 2 Ch., 57 (65). 

(7) Johnson v. Webster , 4 DeG. M. & G., 
474 : followed in Re Somerset , 55 B. T., 753. 

(8) Re Pride ; Shackell v. Colnett t [1891] 
2 Ch., 135 ; Fisher, § 1545. 
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Commissioner of Stamp v. Hope, [1891] A* 0. 
476. But see Jivandas v, Framji , 7 B.H.C, 
R., 45, which, however, referred to the state 
of law before the first Registration Act. 

(8) Eehoe v. Bales , 5 Ir. Eq. R., 597 : Ex 
parte Marvey , 1 Mont. & C., 261; Ex parte 
Harris, L R., 19 Bq., 253 (255). 

(9) Jivandas v. Frawji , 7 R.H.O.R. (O.C.) 

45 ; Jaitha Bhima v, J3qyi I.L.R., ID 

Bom., 634 (644). 

(10) Choturamv. Data, (1880) B-PX, 215, 

(11) Gangadhara v. Sivarama , I. L, R., 8 
Mad., 246 (249). 

(12) J Parry v, Wright, 5 Russ., 142. 

(13) Worthington v. Morgan , 16 Sim.» 547 


(1) Lomba Gomaji v. X. L. R., 

18 Bom., 86 (91) ; following Mahomed Sham - 
soo Z v. Shewahram, 14 B. L. R,, 226, P. C. 

(2) Gopee Chunder v, Berembo, I.L.R., 16 
Cal., 523 (529). 

(3) Id re Brettle, % DeG. I. & S„ 244 (248, 
249); Vaughan v. Vender stegen, 2 Drew., 
289. 

(4) Girdharv . Raw C.W.H., 690 

(695), 

(5) Per Turner LX, in In re Brettle , 2 De 
G. J. & S', 244 (248,249). 

(6) Vaughan v, Vanderstegen , 2 Drew, 289 
(292, 293). 

(7) Twopenny v. Toang, 3 B, & 0., 208 ; 


Equivocal decla 
ration/."'; 


on account of the first mortgage before he could obtain possession of the property 
“it being equitable that the plaintiff should give him credit for payment of the 
mortgage which he would otherwise have bad to meet 

, 3004, As regards express declarations of intention nothing need be said 
save that in case of ambiguity the presumption will be made 
against merger. Where a deed is drawn up as an inde- 
pendent deed without reference to the earlier security, the 
parties must be regarded as treating the new security as independent. ( 1 2 3 ) But 
a mere omission to connect the two securities would not make for merger where 
other facts point to a different intention. ( 4 5 6 7 ) If 5 moreover,^ there has been a 
variation in the rate of interest, it may be regarded as an additional circumstance 
favouring the same conclusion, (W. Where an equitable mortgage by deposit of 
deeds is followed by a formal assignment the equitable mortgage merges in the 
formal mortgage, unless it is kept alive by express mention in the deed ' f So 
a recital in the subsequent deed that it is given by way of further or additional 
security would clearly exclude merger. CO 

2005. But even though the old security may have been discharged 

because a fresh security was taken, it would revive if the 
Revival of higher new S0CU rity prove ineffectual or inoperative. Bor 
secori y. example, when after the creation of an equitable mortgage 

by deposit of deeds, the mortgagor executes a formal mortgage or other docu- 
ment of charge, which for want of registration cannot be given in evidence, the 
invalid legal mortgage or document charging the land does not in such 
cases, destroy or impair the prior equitable charge. ( 9 ) Similarly, a bona fide 
mortgage does not become merged in a deed of sale by the mortgagor to the 
mortgagee, which is found to have been executed for the purpose of defrauding 
execution-creditors. {l °i 

2006. Notice immaterial.— Notice of an intermediate incumbrance 
does not affect the rule, W unless indeed the prior mortgagee has contracted to 
waive his priority or to pay off the subsequent incumbrancer. ( 12 ) Fraud may 
also vitiate a right otherwise good under the rule, ( 13 ) 

2007. Implied Intention, — Where, however, the words used are not 

. sufficiently expressive of- the intention, resort may be 

Exception 2. had *. Q ac £ g an( j ^ circumstances as indicative 

of intention. It appears that here too the intention to keep alive or extinguish 
the security must be judged from the position of the parties at the time of the 
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transaction, (*) and not before ( 1 2 3 4 5 ) or afterwards. For if the lesser right is 
originally given up it cannot be subsequently revived, ©and it is with reference 
to this time that the words “of such continuance would be for his benefit ’* 
should be construed. © But a person’s intention to prevent merger may also 
be gathered from his dealings with the property subsequently to the date of 
coalescence. (5) Thus where a lessee became temporarily entitled to the freehold* 
the Court considered the fact of the leasee having further charged the term on 
the date on which be obtained a conveyance of the reversion is sufficiently 
indicative of an intention of keeping the term subsisting especially when it was 
also for his benefit that the term should not merge upon the conveyance of the 
freehold reversion. (6) So where the plaintiff took on one and the same day 
a mortgage of the proprietary rights in a moiety of a certain village, and also 
a lease of the Khudkast of the same share there was held to be no merger of 
the tenant right thus acquired, but that on the mortgage being set aside the 
tenant right revived, having till then been suspended or dormant. © 

2008. Moreover, for the purpose of obtaining indication of intention it is 
Oral evidence aliowable to refer to fcbe contemporaneous ^ correspond- 
adraisstble. ence© and parol evidence of conduct and dealings relating 

to the property is admissible to explain the intention. © 
Such evidence may be either direct or presumptive, ( 10 ) and a slight demonstra- 
tion of intention is sufficient. 01) Thus if a person having paid off an existing 
first mortgage takes a fresh mortgage of the property, an intention to preserve the 
charge may well be inferred. 02) So the inclination of the puisne mortgagee to> 
keep the charge alive may be inferred from the fact that the first mortgagee had 
agreed to execute an assignment of the mortgaged property, but which he 
afterwards refused to do. 03) But though a slight evidence is sufficient to pre- 
vent merger in the absence of all evidence, the presumption is in favour of 
merger 04) and in this respect the section follows the English law. 


2009. Where a person is owner of an estate, and has a charge upon it, the 
presumption of merger arises upon his death. 05) So also will the presumption 
in favour of merger be strengthened though not concluded if the owner of property 
disposes of it by will, but makes no mention of the charge. Bub the omission 
may be explained by the fact that the omission was accidental so that the 
other charges to which the devise was subject were also not mentioned. 0 6 7 ) So 
also “if the owner mortgage the estate absolutely without noticing the charge, 
it will merge. ( l ?) And a charge secured by a berm has been held to merge/ 18 ) 
contrary to the admitted intention of the owner, where he settled the estate, 
covenanting fully that it was free from incumbrances, even though be afterwards 
made a disposition by will, which showed that he considered it to be subsisting* 
A prior charge will not be held to subsist, as against a puisne incumbrancer 


(1) Tulsa v. Khub Chand, I.L.R., 13 All., 
581 (584). 

(2) Tyrwhilt v. Tyrwhitt , 32 Beav., 244 ; 
Wilkes v. Collin, L.E., 8 Eq., 338. 

(3) Fisher, § 1538; Harrison v. Bound, 2 
DeG M- & G., 190 ; Kirkham v. Smith , 1 
Yes., 257. 

(4) Shan Maun v. Madras Building Co .. 
I.L- R., 15 Mad., 268 (280). 

(5) Lea v. Thursby , [1904] 2 Ch . 57 (65) ; 
Tulsa v. Khub Chand, I. L. R., 13 All., 581 
(584). 

(6) Lea v. Thursby , [1904] 2 Chu, 57 (65) ; 
see 8. 1 Hfd) Comm, post . 

(7) Yasli v. Durga, 7 N. L. R. 154, 


(8) Adams v. Angell , 5 Ch. D., 634. 

(9) Astley v, Miles , 1 Sim., 298 (345); 
Hood v. Phillips , 3 Beav.. 513. 

(10) Hood v. Phillips , 3 Beav., 513. 

(11 ) Burrell v. Earl of Egremont, 7 Beav., 
205. 

(12) Phillips v. Gutteridge, 4 DeG. & J. 531* 

(13) Banks v. Whitali, 17 L. J. Ch, 352. 

(14) Bailey v. Richardson , 9 Hare, 784. 

(15) Swinfeen v. Swinfen , 29 Baav., 139. 

(16) Pitt v. Pitt , 22 Beav., 294. 

(17) Tyler v. Lake , 4 Sim., 351 ; and see 
Ottter v. Lord Vaux , 6 DeG M. & G., 688 ; 
PUatv. Mendel, 27 C. D., 246 (251). 

(18) Gower v. Gower , 1 Cox.. 53. 
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"where the owner of it and of the estate indisposing of the latter by an instru- 
ment to which the puisne incumbrancer was not a party, has provided that the 

charge be not raised.” U) 

In one case where a co-mortgagee had purchased property mortgaged to him 
jointly with others, on the principle that payment to one co-mortgagee is 
payment to all and discharges the debt,® it was held that the effect of 
purchase by the joint mortgagee was to extinguish the joint incumbrance S 

2010. Time for Election.— In considering the question whether 
an incumbrance should he deemed to continue to subsist on the ground that 
the continuance of it was for the benefit of the person who has acquired the 
property, the point of time to be regarded is the date of the acquisition of the 
property. (*) If an intention to keep alive the charge on property is inconsistent 
with the real intention of the parties to the deed by which the purchaser of the 
property takes- an assignment of it, the charge cannot be treated as still sub- 
sisting, simply because the purchaser afterwards finds that it would have been 
better for him to have kept the charge alive.® Plaintiff held a mortgage dated 
: 8th January 1884:, over certain property which be purchased by means of a 
sale deed in which the date of his mortgage was wrongly given as the 11th 
January 1894, the mistake in the year being merely clerical, while the date 
11th January was the date of its registration, and not execution. There was 
no mortgage in fact of that date. In a suit for pre-emption the pre-emptor 
pleaded that reference to the mortgage of the 11th January 1894 was to a 
fictitious deed intended to swell the price. The plaintiff gave false evidence 
in support of the alleged deed of that date, but he produced a copy of the true 
date when it was too late and the Court held the mortgage not proved. Pre- 
emption being decreed the plaintiff sued on his mortgage of 1884, but the Court 
held that the mortgage found non-existent at the date of the pre-emption suit 
could not be revived to remedy the error of the Court or a party.® In another 
case plaintiff held an equitable mortgage by deposit of title-deeds in 1895, 
which he sued on obtaining a decree on the 13th February 1900. In June 
1899 the defendant took a mortgage of the equity of redemption subject to the 
plaintiff’s mortgage and on which he obtained a decree on the 28th September 
1900, brought the property to sale and purchased it himself subject to the plaint- 
iff ’s first mortgage. On the 11th August 1903 plaintiff took another mortgage for 
the amount of his mortgage- decree and a further advance which had to compete 
for priority over the defendant’s mortgage, and the Court allowed it priority 
dating from his equitable mortgage of 1895 in respect of the amount due thereon 
holding that neither the renewed mortgage nor the decree nor notice of the 
defendant’s intermediate mortgage sufficed to deprive him of his priority which 
he retained in view of the second mortgage.® 

2011. The rule that the mortgagee must elect once for all at the time he 
finds himself on cross-ways and that he cannot recall a lost opportunity underlay 
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the following case. A and B were two separated members of a family. They 
separately mortgaged their respective shares in 1876 and 1881. In 1887 the 
mortgagee obtained a renewed mortgage for the same consideration jointly from 
B and A’s widow and which he put in suit. A’s widow pleaded her non-liability 
and was discharged and the entire claim was decreed against B t whose share 
being found insufficient to satisfy the mortgage, the mortgagee sued A’s widow 
on the basis of A’s mortgage of 1876 ; but the Court threw out his suit 
holding that when A’s widow repudiated her liability for the joint loan the 
mortgagee was put on election and he could have then withdrawn his claim 
against her on the joint mortgage continuing the suit only for B's share 
and as his conduct in the previous suit was inconsistent with the conti- 
nuance of the security of 1876, he was not competent to fall back upon 
it.^) Such was also held to be the case in another case in which the 
plaintiff who held a mortgage on the defendant’s property purchased the 
equity of redemption in an auction sale brought about by another attaching 
creditor, whereupon he sued the defendant in ejectment claiming himself to 
have become the full owner, but his suit was dismissed in default;. He then 
sued the defendant on the basis of his mortgage but the Court held that the 
plaintiff having elected to describe himself as owner in the previous case, must be 
deemed to have submitted to merger and as there was thus neither intention 
nor was it to his benefit to presume continuance of his mortgage, the merger 
which had once taken place could not be ignored to revive a right once legally 
extinguished. £2) Of course, the case would have been different if there bad been 
another subsequent mortgage on the property at the date of the plaintiff’s first 
suit when the continuance of the mortgage would have been presumed even 
though he had described himself as the “full owner” of the property in his 
suit against the mortgagor. 

2012. Where Continuance beneficial. — The third exception to merger 

Exception 3 * s w ^ ere continuance of the charge is for the benefit of 

the owner. The question of benefit can only arise in a case 
where there are no express or implied declarations (§§ 2002, 2006), or they are 
equivocal. In either case, the rule depends upon the presumption that a man 
is deemed to intend what is for his benefit, and thus then even in this case the 
question again resolves itself into one of intention, f 4 ) to infer which the law 
applies the obvious test of self-interest. In such a case the law imputes an 
intention from a motive which is the mainspring of human action. In doing 
so it eliminates the considerations of charity or philanthropy, as these are 
considerations which do not ordinarily move men to act, and the law therefore 
presumes the intention to be in accordance with one’s real interest, whatever 
one may at the time have in fact intended. In other words whenever the Court 
has to presume an intention, it takes no heed of what might have been 
present in the mind of the person, but only considers whether the continuance 
of the charge would have been for his benefit at the time the payment was 
made. Hence, where the owner of five-sixths shares of the estate paid off 
the charge pending a suit to set aside the sale of one-sixth, it was presumed 
that the person paving off the charge intended to keep it alive as regards that 
one-sixth, because that was for his benefit as he could not be presumed to have 
meant to benefit the person who was seeking to impeach his title J 5 ) In the 
same way where a tenant-for-life pays off a charge on the property without 

(3 ) Shecraj v. Ear chandilal, 11 A.L.J., 817 ; 21 I. 0. 39. 
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expressly declaring his intention, the intention to keep the charge alive most 
be presumed.* 1 ) But an intention to keep the mortgage alive cannot be inferred 
from the mere fact that it is paid off. Thus where the owner mortgaged the 
property to C on 10th June 1885, and in 1886 A purchased the same property 
in execution of his money- decree against the mortgagor, who, however, two 
years later in 1888 created a third mortgage in favour of B , who advanced him 
the necessary funds to pay off 0, which the mortgagor did. A having then 
attempted to take possession was obstructed by B , a subsequent mortgagee, 
who however contended that inasmuch as he had advanced money to pay 
off C, he was entitled to hold G’s mortgage as a shield against G, but it was 
held, having regard to the fact that B took no part in paying off G , that 
the receipt endorsed on the mortgage-deed was in favour of the mortgagor, 
together with the recital in B’s mortgage-deed that C’s mortgage had been 
paid off out of the money advanced by B, without any words showing an 
intention to keep it alive, indicated that the only object B had in view 
was to insure the property being cleared of C’s mortgage, and that he could 
not therefore contend that he had kept it alive on his own account.* 2 * * * But 
in such a ease if there had been an intermediate mortgage to be protected 
against, an intention to keep G’s mortgage alive would have been presumed. 
So in England if the estate is burdened by a succession of mortgages, and 
the owner of an ulterior interest pays off an earlier mortgage, in which 
case it is a matter of course to have it assigned to a trustee for his benefit 
as against intermediate mortgagees to whom he is not personally liable.® 
So a prior mortgagee having purchased the ultimate interest, may still 
use his mortgage as a shield against the claims of subsequent mort- 
gagees. (4) So where the owner in 1870 mortgaged his property to B, 
and in 1876, G, a tenant of the land, obtained an injunction against the 
owner restraining him from interfering with his possession. A year later 
in 1877, B enforced his mortgage and in execution obtained possession 
of the property from the mortgagor, and thereupon A who was the assignee 
of both the owner and B’s rights sued G in ejectment, contending that 
having taken an assignment of the mortgagee from B, he was not bound by 
the proceedings of 1876 between G and the owner, but the Court held that 
the fact that A having previously taken an assignment of B’s mortgage, 
his subsequent purchase of the equity of redemption from the owner had 
the effect of extinguishing the mortgage, there being no circumstance from 
which an intention could bQ presumed to keep it alive, and that as a conse- 
quence A’s rights were no higher than those of the owner of the property. ( 5 ) 
A coparcener sold his coparcenary interest to another coparcener, who paid a 
portion of the price in cash and for the rest promised to mortgage to the 
vendor some of the same properties which he had purchased from him, but before 
doing he executed a mortgage of the same properties in favour of a stranger 
who competed for priority against the coparcenary vendor whose mortgage 
ranked second in point of time, but the Court awarded him priority on the 
basis of his prior vendor’s lien which it held bad not been merged in the 
mortgage. ® Similarly a landlord who in execution of his decree for arrears of 
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rent purchases his tenant’s property is entitled to keep alive his rent-charge 
against anv incumbrances of his tenant ’which might otherwise be binding on 
him, « 

2018. In another case there were two earlier mortgages, and, pending 
the attachment of the property in execution of a certain decree, a large sum of 
money was advanced by a subsequent mortgagee with which those two mortgages 
were paid off, and the property was reconveyed to the mortgagor, who banded 
over the reconveyance to the subsequent mortgagee. It was held that the old 
mortgages were intended to be kept alive for the benefit of the subsequent 
mortgagee, and that therefore an attachment of the properties, though prior 
in point of date to the subsequent mortgage, did not affect the interest of the 
subsequent mortgagee.* 1 2 ) So in another case, the prior mortgagee obtained a 
decree on his mortgage without impleading the second mortgagee, and in execution 
himself purchased the property. He then sued the second mortgagee for 
possession and obtained it. The second mortgagee then sued him for redemption 
and recovered possession which be had lost by the decree of the prior mortgagee 
against him. The execution-purchaser of the equity of redemption from the 
mortgagor thereupon sued the second mortgagee for redemption of his mortgage 
without offering to redeem the first mortgage, and his suit was thrown out, the 
Court holding that since the second mortgagee was in possession, not only by 
virtue of his own mortgage but also because he had redeemed the prior mortgage, 
he (the second mortgagee) was entitled to step into the shoes of the first 
mortgagee and to hold up the amount due on that mortgage as a shield against 
any claim that might be brought against him for ousting him from possession of 
the mortgaged property, and that redemption could have been decreed only if the 
plaintiff had offered or consulted to redeem both the mortgages.* 3 * ) 

2014. Purchase for Another.— Where the mortgagee is entitled to use 
a charge as a shield against a rival incumbrancer, it would seem to make no 
difference whether the mortgagee expends his own money in paying off a 
mortgage, or whether he acts simply as the banker of the mortgagor, W for in 
either case, it would appear, he is entitled to use that mortgage as a shield against 
a subsequent mortgagee if his intention was to keep the prior mortgage alive. 
“ In a Court of Equity, ’’observed Jessel, M. R., “ it has always been considered 
that the mere form in which a charge has been paid off does not decide the question 
whether it was intended to be kept alive or not.” * 5 ) Thus, in a case certain lands 
were mortgaged in 1876 to A and on 10th February 1877 to B, and two days 
afterwards to 0 : the last mentioned mortgage was effected to satisfy a decree 
obtained by A on bis mortgage. In February 1882 C obtained a decree on his 
mortgage, which was discharged by sale of the land to D, who borrowed a part 
of the purchase-money from the plaintiff to whom he mortgaged it on the day of 
the sale. B subsequently obtained against D and the mortgagor’s representative, 
a decree on bis mortgage, which comprised a declaration that the sale of 1882 
was subject to his lien, and brought the property to sale, and himself purchased 
it. The plaintiff now having sued on his mortgage, it was held that the 
plaintiff’s mortgage was entitled to priority over the mortgage of 10th 
February 1877 to the extent to which the loan secured thereby had gone to 
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discharge the mortgage of 1876. W So in another case where the mortgagor 
borrowed money from the mortgagee a second time professedly to pay off 
his first mortgage, and the second mortgage -bond contained the following 
clause : “ Now in order to liquidate the said debt, and on account of our 
necessity we three brothers do this day mortgage to you whatever right, 
title and interest we have in the said two premises and take the loan of 
Es. 3,400 ; out of his money we have also to liquidate the said debt ; therefore, for 
interest of the said money, we are paying at the rate of Be. 1*8 per month, 55 
— it was held that “looking at the construction of the deed of May 1884, we 
do not think the transaction amounted to payment of the original debt ; but 
looking at what was done, fact and not to mere words we think that it was 
in reality a fresh advance upon fresh security being given for both the old debt 
and the fresh advance and upon a fresh arrangement being made as to interest, 
but that the old security for the old debt remained untouched/' ( 2 ) Even if 
this were not so, and the old debt was paid by the new transaction the cases $) 
show fhaifc, that would not necessarily destroy the security but that if there 
was nothing to show a contrary intention, the creditor must be presumed to 
have intended to keep the security alive for his own protection. (4). k 

2015. Novation. — Closely connected with the doctrine of merger is the 
doctrine of novation, but from which it is easily distinguishable. For while 
in merger the lower security is extinguished in the higher, in novation there 
is only a. renewal of the securities, the two securities being co-ordinate. A 
novation was classified in the civil law into cumulative and substitutionary, 
according as the new security preserved or extinguished the old security. ( 5 ) In 
a novatio with a delegatio the creditor accepts not only a new security but also 
accepts another person as his, debtor in place of the original debtor . $') 

2016. The question what effect novationhas on the prior contract depends 
upon the express terms of the deed, inference from conduct or the circumstances 
of the transaction. It is, however, clear that the creditor does not necessarily 
surrender his original mortgage by obtaining its renewal As Lord St. Leonards 
observed : “ Then another point was started that as the successive mortgages 
were from the sum secured by the former mortgages and for the sums subsa- 
quentlv advanced the old security were merged in the new, and that the 
judgment-creditor had a right to come in before the last mortgage/ That is a 
very novel view of the operation of the deed. I have had considerable experience 
in this particular department of the law, and I never before heard of such a 
doctrine. It is clear that the former mortgages continued untouched and 
operative notwithstanding the new mortgages, and the new mortgages were for 
the purpose of letting in the further advances upon the property. Nothing 
could be more alarming to creditors than that a doubt should be* thrown out 
whether by taking a new security for their old debt, and for further advances 
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they do Dot prejudice their original securities. ” W The substitution of one 
security for another is really a mere change of the form of the evidence of the 
debt, and cannot satisfy a mortgage unless it is intended to have that effect. 
The charge created by the mortgage can only be destroyed by payment or 
discharge of the debt, or by a release of the mortgage. 

2017. It has been consequently held in several cases that the taking of a 
fresh bond for the consideration of the old bond and the 
gage neWai ° fm0rt " accumulated interest has not the effect of extinguishing the 
< * <t=s ~’ first bond unless it was the intention of the parties.^ And 

the fact that the creditor has chosen to put in suit the later bond does not alter 
the question ( 1 2 3 * ) any more than that the prior mortgage has taken the form of a 
decreed) And similarly it has been held in Madras that where a mortgagee sub- 
sequently to the execution of the mortgage-deed, takes another mortgage in re- 
newal of the former deed, he has priority over incumbrances subsequent to the 
first deed.* 5 * And the result is the same even if the prior incumbrance had at the 
time taken the form of a decree. ^ The same view has been taken in Bombay W 
and Allahabad,^) the later cases being also authorities for the proposition that 
a mortgagee purchasing the property does not thereby forfeit the benefit of his 
mortgage, but may still use it as a shield against the claims of subsequent mort- 
gagees. But this be cannot do in every case without regard to the value of 
property purchased and the price paid for it. And accordingly it has been held by 
the Bull Bench of the Allahabad High Court that where the mortgagee- purchaser 
subsequently sues upon his mortgage, he must bring into account the value of 
the property purchased by himself. A person using the prior incumbrance as 
a shield, cannot however, resist the suit of the intermediate mortgagee for sale, in 
other words, he cannot have more rights than the prior incumbrancer who 
could not bave resisted it. This view taken by Mahmud. J., (10) is opposed to 
that taken by Oldfield, .J„ but it was subsequently followed by the Full Bench 
of the same Court f 11 ) and in other subsequent cases, l 12 ) 
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2018 . In a case the Privy Council had to decide upon the following facts : 
The plaintiff-appellant had obtained two mortgages of the same property on the 
4th May and the 3rd November 1883 ; the first mortgage was for Rs. 15,000, and 
the second mortgage for Rs. 20,000, which included the sum due on the previously 
executed mortgage. The first bond carried interest at 74 per cent. The 
security in the second bond was the same as in the bond for Rs. 15,000 besides 
certain additional shares for the first time hypothecated. Thus then, all 
the elements necessary to constitute a substitutionary novation were present 
except that the bond of May had not been superseded. But in competition with 
an intermediate mortgage executed on the 30th June 1883, the Privy Council 
allowed the plaintiff appellant to hold as a shield his mortgage of the 4th May, 
which was held to be subsisting hypothecation, “ The appellants did not need 
to sue on the bond of May in order to obtain a sale for the whole of their debt, 
that being comprised in the bond of November. But in suing on the bond of 
November they did nothing to imply or to lead others to believe that they 
abandoned what apart from abandonment was a subsisting hypothecation.” (W 
It is then settled that a creditor holding a mortgage on the lands of his debtor 
does not necessarily surrender that mortgage or forfeit its priority by taking a 
subsequent mortgage, including the samQ lands with the other lands for the 
same debt. $) The question is in every case the question of intention. If, for 
instance, the original deed remained with the creditor, it would be a clear 
indication of an intention to keep the security alive J 1 2 3 4 ) On the other hand the 
contrary would be presumed if on obtaining renewal of the security, the old deed 
is tom or cancelled and delivered up to the debtor. Nor does the fact that he had 
sued on the prior incumbrance and obtained a decree negative that intention; W 
unless satisfaction of the decree was certified to the Court, and afterwards a 
mortgagee taken for a balance of the old debt.C 5 ) So any variation in the rata of 
interest by entering into fresh arrangement -whereby it is agreed to be paid at an 
increased ( 6 )or reduced rateW is not vital to the issue. So again the fact that the 
new security embraces other properties as well, or that it consolidates qther debts, 
is equally inconclusive. B became surety under a bond to Government for the trea- 
sure of a collectorate. The Collector yearly examined the accounts and struck a 
balance which he certified to be correct. On such occasions B executed a new 
bond, but the old boads were not cancelled or given up. On such enquiry, the 
treasurer was discovered to have embezzled moneys during each year. It was 
held that, on such discoveries being made, B was still liable under tbe old bonds, 
there having been no novation. ( 8 * Where the creditor abandons his remedy and 
not his claim against the debtor there is no novation, ( 9 * But while the addition 
of an obligee would not affect the question the substitution of a new obligee 
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mortgagees by redeeming the prior mortgage and so bold up that mortgage 
as a shield against all subsequent incumbrancers. So where one He& Ram 
had purchased the property in suit in 1883, subject to the two prior 
mortgages of 1880 and 1881 and the first mortgage being put in suit a 
decree was obtained in 1892 but it was never executed, but in^ 1896^ by 
an arrangement with the mortgagor’s heirs it was 

who used it as a shield against -I — 

but his defence did not prevail though the reasons 
that Het Ram could not be regarded as the owne 
1880 by reason of his acquisition of a time-barred d« 
while the mortgagor’s property was under atfcachmi 
money decree the mortgagee A took a mortgage a 
portion of its consideration to discharge of the decree 
and the property was sold, whereupon one B was induced by the mortgagor to 
take another mortgage and pay off the decree which he did under section 310 A 
of the Code of Civil Procedure, 1882. B claimed priority over A's mortgage 
inter alia , on the strength of this section and on the principle of salvage, but 
the Court held that neither claim could be sustained because, as to salvage the 
payment was voluntary and was not made to protect any antecedent interest 
of his own, and as to this section B could not claim priority as he had no 
earlier security which he could retain as a shield. ( 1 2 i 

2022. The rule here enacted is necessarily subject to another qualification. 

For while a mortgagee enforcing his security against a 
* subsequent mortgagee is ordinarily entitled to his interest, 

but a mortgagee who has acquired the equity of redemption 
from the mortgagor has then no right to claim interest from the subsequent 
mortgagee any more than he can claim it from the previous owner, the reason 
being that as regards the latter there is a merger of the mortgage and as 
regards the former he cannot obtain what he could not have obtained against 
the mortgagor. ( 3 ) But the subsequent mortgagee is not bound by any accounts 
taken behind his back between the prior mortgagee and tbe mortgagor. He is 
entitled to a fresh account of the mortgage-money due up to the date of his 
acquisition of the equity of redemption. w 

2023. The rule, again, has no application to rights of persons unconnected 
with the mortgagor and mortgagee. Consequently, the fact 
that the acquisition of the equity of redemption by the mort- 
gages operates as merger of his own interest as mortgagee 

against the mortgagor renders him liable as from that date to pay 
the Government revenue. If, therefore, he fails to pay it when due and the 
property is sold and purchased by another, he cannot hold his prior mortgage as 
a shield against the auction-purchaser. ( 5 ) The Privy Council took this view in a 
ease in which the mortgagee A had on the 19th March 1900, purchased the 
mortgaged property comprising four villages in execution of his own decree, 
nine days after which, i.e . on the 28th March 1900) the Government 
revenue on 71 of the villages including the four purchased by A fell due 


heirs it was allotted to Het Ram 
the claim of the second mortgagee of 1881,W 
assigned for it were 
of the mortgage of 
cree. In another case 
nt in execution of a 
ad agreed to apply a 
which he failed to do, 


(3) Merger against 
Revenue Sale. 


G. (Mad.), 877. 

(4) Shankar v. Sadashiv , 15 Rom. L.R., 
817; 21 I.C., 39. 

(5) Rhawani Eoer v. Mathura Prasad , 7 
C.L.J., 1 ; reversed O.A. in I.LuR.* 40 Cal., 
89, P.C, 
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and they were all notified for sale and sold to B who sued A for possession 
of the four villages which A resisted on the strength of his prior mortgage, 
which, though allowed by the High Court was disallowed by the Privy 
Council who said : “ It was not within the legal right of the mortgagee 
on the one hand to claim as against the mortgagor that the ownership of 
the property had been transferred, and at the same time to claim against the 
Government, or in respect of third parties unconnected with either mortgagor 
or mortgagee, that the mortgagor had nob transferred the rights of ownership to 
the mortgagee, but himself remained in the position of owner. For the mort- 
gagee to be permitted to say to the mortgagor that the ownership had been 
transferred, and to say to an outsider, like the Collector of Bevenue, that the 
ownership had not been transferred is a conclusion not supported by good sense, 
and in the opinion of their Lordships, they are not forced to it by any canon 
or rule of law. In their Lordships’ * opinion ’ it is clearly unsafe to apply 
considerations as to the rights of prior and succeeding mortgagees to questions 
like the present. For in the present case, no question arises as between a first 
and succeeding mortgagee, and no right or duty emerges with regard to the avoid- 
ance of an inequitable priority alleged to arise mferenfeially by acquisition of 
the estate on the 19th March 1900, the crucial date in question, there were 
no interests of any kind to enter into account or consideration so as to impede 
the full and complete transfer of ownership of the estate as such.”! 1 ) 

2024. Again, while a party paying off a prior mortgage has unquestionably 
(4) Knowledge of right to use that mortgage as a shield against a subse- 
another ' charge. ° quent mortgagee, if his intention was to keep the prior mort- 
gage alive! 2 ) such an intention cannot be presumed where 
he was unaware of the intervening mortgages.! 3 ) But the soundness of this 
view may be doubted. In the words of Lindley, L. J., “ Where there was an 
unknown mesne incumbrancer who would be let in as a first incumbrancer, if 
Norton’s (mesne incumbrancer’s) charge were not treated as subsisting ; it may 

be that it could nob be so treated. Bub why? Because in that case, the 

purchaser would not have got what he bargained for, namely, the property free 
from incumbrances, and it would be manifestly unjust to allow a third party to 
-avail himself of the terms of a deed to which he is a stranger in order to defeat 
the real intentions of the parties to it.” ( 4 ) The Courts have on this ground pre- 
vented a second or third incumbrancer from obtaining a priority by a mere 
accident, and at the expense of other people who never intended to benefit 
him. (5) Two mortgagees and the executors of the mortgagor joined in a 
mortgage for 1 S 200Z., part of which the deed stated was to be applied in 
paying of 400Z., due on one mortgage and 300L, due on the other. The 
mortgage-debts were not assigned. The mortgagees and the executor assigned 
and confirmed to the new mortgagee the property which was leasehold and 
all their respective estates and interests therein. No intention to keep the 
mortgage alive was expressed and the form of the deed was rather against such 
an intention. Bub, though Knight Bruce, L. J., in his judgment said that the 
deed was so constructed as to render it possible that the payment to the original 
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mortgagees extinguished the mortgage-debts as debts, the intention to preserve 
the priority of those debts over charges created by I the will of the mortgagor, 
was indubitable. W Now this •conclusion was obviously nothingbut the presump- 
tion of an intention from the fact that the existence of these mortgages was 
important to protect the new mortgagee against the charges created by the 
will. W 

2025. Mistake, fraud and novation may disentitle a person to claim his 

_y_. , , priority. In a case the facts of which have been already 

(S) Mistake. get out elsewhere , the plaintiff, a second mortgagee, 

claimed priority over the defendant who had taken a subsequent mortgage 
to pay off the first mortgagee, but owing to the mortgagor's suppression of 
the plaintiff’s mortgage, the deeds necessary to maintain the defendant s 
priority in respect of the payment made to redeem the first mortgage 
were not drawn up and the property was reeonveyed free of the first mort- 
gage to the mortgagor who mortgaged it to the defendant, and whereupon 
the plaintiff urged that the reconveyance to the mortgagor having extin- 
guished the first charge he became entitled to priority over the defendant, 
but the Court held that since the assignment of the first mortgage to the 
defendant was not executed owing to the mistake or fraud of the mortgagor 
and inasmuch as the deeds were not then past rectification, the plaintiff could 
not deprive the defendant of his priority which he had obtained by paying off 
the prior mortgagee. (*) So where a person acts in ignorance of his rights, merger 
cannot be presumed. Thus, where a tenant-for-life of devised estates subject to a 
charge of 25,00011, who was also residuary legatee of personal estate, paid off 
the charge out of the personal estate under the mistaken belief that he was, 
as residuary legatee liable to pay it, and did nothing to keep the charge on foot, 
it was held on his death, that the 25,000/. still subsisted as a charge on the 
settled estates for the benefit of his personal representatives. ( 5 ) So likewise 
where a tenant in tail paid off a charge under a mistaken belief that he was a 
tenant in fee-simple, it was held that there was no merger though the circurn- 
nc8s showed that the tenant intended to extinguish the charge.^) 


2026. There can be no merger in favour of a person who acquires title by 
(6) Fraud fraud, since fraud and negligence prevent the operation of 

vW merger. For though the principle is clear, it is necessarily 

subject to the important qualification that a mortgage will not be kept alive 
in aid of a fraud or wrong. A mortgage substantially satisfied may be kept alive 
in equity only when this is requisite to the advancement of justice, and it will 
never be allowed when the result will be from the form of law, to aid in the 
perpetuation of a fraud or injustice. ff) So while the object of a purchase by a 
mortgagee at a sale in execution of a decree upon his mortgage is to obtain 
the equity of redemption and thus become full owner of the property, it may 
sometimes bean advantage to him to preserve his mortgage- title so that he 
may not be defeated by an intermediate title which ought not justly to 
supersede on extinguishing his title. But it is obvious, that this is a rule which 
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could not be enforced to the detriment of other interests equally entitled to 
protection, and where both interests are equally so entitled, negligence may be 
sufficient to displace one in favour of the other (§§1778—4785). Thus 
where on a sale of property it was agreed that the vendor shall take a mortgage 
of the property for a portion of the purchase-money, but the purchaser neglected 
to execute the mortgage, and before be was compelled to do so by a decree of the 
Court, be mortgaged the property to another person who did not in?estigate the 
title, nor made inquiries as to the title-deeds which the vendor had withheld, it was 
held, that the prior incumbrance remained on foot for the benefit of the vendor. tt) 
So fraud may bring about merger even where it was not intended. Thus, for 
example4thas been held in a number of eases that purchase by the mortgagee 
of a portion of the property comprised in his mortgage at an under-value, under 
circumstances which shew that he had taken advantage of his position as 
mortgagee has the effect of extinguishing the security pro tanto . ( 1 2 3 > But the 
mere fact that the mortgagee-purchaser has made profit by the purchaser does 
not warrant a presumption of undue influence. (3) But in Allahabad and Bombay 
the question has evidently nothing to do with fraud or undue advantage, for it 
is there held that purchase of the equity of redemption by the mortgagee is 
subject to its due proportion of the mortgage-debt ; what that amount is being 
dependant upon the proportion of the value of the property purchased to the 
rest of the mortgaged properties. < 4 5 ) At one time it was even said that the 
purchase by the mortgagee of any portion of the mortgaged property had the 
effect of extinguishing the whole mortgage. (5) But this was subsequently 
admitted to be a mistaken view. ( 6 ) But this question apart, tbe rule" which 
subjects the mortgagee-purchaser to a reduction of bis claim is rather a rule of 
contribution elsewhere propounded (?) than a rule of merger upon which the 
doctrine is sometimes said to rest. Where a mortgagee purchases the equity of 
redemption, and the sale is set aside as fraudulent, there is no merger of the 
mortgage and the mortgagee is entitled to fall back upon his mortgage. A 
judgment in a suit for setting aside an auction-sale to the mortgagee as fraudulent 
and for recovery of possession from the mortgagee-purchaser will not bar tbe 
latter from suing to recover tbe amount due under his hypothecation. < 8 ) 

2027. There can be no merger where the remedies in tbe two securities 
(7) Remedies must are D . ot co-extensive. Thus, where the debtor executed a 
be co-extensive, promissory note specially registered under a Bengal Act, ©h 
and on the due date of the note the creditor renewed it In 
consideration of the debtor securing the debt by an assignment by way of 
mortgage of his certain landed property, it was held tbat the creditor's summary 
remedy on the note was unaffected by tbe mortgage. 00) 


1 ; Chunna Lai v, Anandi Lai, I. B, E,, 19 
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(8) Mortgages? 
excepted. 


Although the section is generally worded, it is obvious that a mort- 
gagor paying off an incumbrance cannot set it up against a 
subsequent incumbrance of his own creation. He is by 
contract liable to discharge all incumbrances created by 
him, and he cannot therefore by paying off a mortgage stand in the mortgagee’s 
place against other incumbrances. W And the same rule would appear to apply 
to the purchaser of the equity of redemption and his representatives, l 1 2 ) the 
latter because they are presumed to have notice of the incumbrances, and the 
former because if "he were permitted to hold up the prior incumbrance against 
the puisne incumbrancer the claim of the latter would be defeated.! 3 ) 

2029. Limitation. — Since the rule here enacted does not create any 
charge apart from that already existing, it follows that the charge-holder or 
incumbrancer will be entitled to no variation in the period of limitation allowed 
to him under the general law. Consequently, his suit will be limited by articles 
132 or 135 of the Limitation Act calculated from the date of the accrual of the 
•causes of action as therein specified,! 4 ) i.e., in the one case from the date the 
money sued for becomes due, and in the other case from when the mortgagee 
becomes entitled to take possession. 

Notice and Tender. 

102. Where the person on or to whom any notice or tender 
is to be served or made under this chapter does 
oa orto agent. ndet not res ide i n district in which the mortgag- 
ed property or some part thereof is situate, 
service or tender on or to an agent holding a general power-of- 
attorney from such person or otherwise duly authorized to accept 
such service or tender shall be deemed sufficient. 

Where the person or agent on whom such notice should be 
served cannot be found in the said district, or is unknown to the 
person required to serve the notice, the latter person may apply 
to any Court in which a suit might be brought for redemption 
of the mortgaged property, and such Court shall direct in what 
manner such notice shall be served, and any notice served in 
compliance with such direction shall be deemed sufficient. 

Where the person or agent to whom such tender should be 
made cannot be found within the said district, or is unknown to 
the person desiring to make the tender, the latter person may 
• deposit in such Court as last aforesaid the amount sought to be 
•tendered, and such deposit shall have the effect of a. tender of 
. such amount. 
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2080. Analogous Law. — This section generally follows the following 
provisions of the English Conveyancing Act U) : — 

67, (!) Any notice required or authorized by this Act to be served shall be in 
writing. 

(2) Any notice required or authorized by this Act to be served on lessee or mortgagor 

shall be sufficient although only addressed, to the lessee or mortgagor by that desig- 
nation without his name, or generally to the person interested, without any name, 
and notwithstanding that any person to be affected by the notice is absent, under 
disability, unborn, or unascertained. 

(3) Any notice required or authorized by this Act to be served shall be sufficiently 
served it it is left at the last-known place of abode or business, in the United 
Kingdom, of the lessee, lessor, mortgagee, mortgagor, or other person to be 
served, or, in case of a notice required or authorized to be served on a lessee 
or mortgagor, is affixed or left for him on the land or any house or building 
comprised in the lease or mortgage, or in case of a mining-lease, is left for the lessee 
at the office or counting-house of the mine. 

(4) Any notice required or authorized by this Act to be served shall also be sufficiently 
served, if it is sent by post in a registered letter addressed to the lessee, lessor, 
mortgagee, mortgagor, or other person to be served, by name at the aforesaid place 
of abode or business, office, or counting-house, and if the letter is not returned 
through tbe post office, undelivered ; and that service shall be deemed to be made- 
at the time at which the registered letter would in tbe ordinary course be delivered. 

(5) This section does not apply to notices served in the proceedings in the Court. 

This section may also be compared with 0. 3, r. 3 and 0. 3,r. 6 of the Coda 
of Civil Procedure, relating to the service of summons. 

2081. Principle. — The reason for inserting this and the next section is 
thus explained by the Law Commissioners : — We all think that the bill should 
contain provisions as to serving notices and making or accepting tenders and 
deposits under this chapter, when the person concerned is non-resident, or 
unknown, or incompetent to contrast. These provisions are novel ; but they 
are suggested by difficulties which have occurred in practice. 1 ”( 2 ) 

2082. Meaning of Words. — “ District ” is nowhere defined in the Act. 
Probably it is intended to be used in the same sense as in section 2 (4) of the 
Civil Procedure Code, where it means “ the local limits of the jurisidiction of a 
principal Civil Court of original jurisdiction and includes the local limits of the 
ordinary Civil Jurisdiction of a High Court.” ( 3 ) 

“Service or tender The General Clauses Act ( 4 ) thus defines the meaning 
of service by post : “Where any Act of Governor* General in Council or Eegula- 
tion made after the commencement of this Act® authorizes or requires any 
document to be served by post, whether the expression “serve ” or either of the 
| expressions “give ” or “send ” or any other expression is used, then, unless a 

different intention appears, the service shall be deemed to be effected by properly 
addressing, pre-paying and posting, by registered post, a letter containing the 
document, and, unless the contrary is proved, to have been effected at the time of 
which the letter would be delivered in the ordinary course of post.”* 6 ) It is, 
however, to be noted that the Act is not retrospective and would not, strictly 


v. Lalta Prasad, I. L. R., 17 AIL, 483. 

(4) Act X of 1897. 

(5) The Act came into force on the 11th 
March 1897, the day it was passed. 

(6) S. 27. 


(1) 44 & 45 Viet., c. 41. 

(2) Report, dated 15th November 1879, 
p. 85. 

(3) But this definition will not hold good 
in the case oiScheduled Districts-Ram Ratan 




speaking, regulate the section, there being no corresponding provision in the 
older Acts (U which by the enactment of 1897 are wholly repealed. 

“ Holding a general power of attorney i.e he need not have been 
specially empowered to accept such service or tender. 

“Or duly authorized : ” i.e,, he need not be generally empowered. 

“ Such Court shall direct It is obligatory on the Court to order in what 
manner such notice shall be served. The Court on proper grounds shown may, 
it is conceived, order the substituted service of such notice as is provided in section 
82 of the Code of Civil Procedure. 

2038. Notice and Tenders. — This section may have to be resorted to 
whenever any notice or tender is to be made “ under this chapter,” i.e., under 
the provisions of the chapter relating to mortgages of immoveable property and 
charges. Such a necessity may arise under sections 60, 69 (1) and (2), 73, 74, 
79 and 83. Under the first paragraph the notice or tender may be served or 
made upon (a) the agent generally empowered, or ib) upon one specially 
empowered to accept such service or tender. 

If such a person cannot be found in the district, or is unknown to the 
person desiring to serve the notice, such service may be effected under direc- 
tions of the Court which could have taken cognizance of the suit for redemption. 
Under the second paragraph, the Court is only to direct the manner in which 
service of notice is to be effected. But if a tender has to be made, then the 
procedure prescribed in the third paragraph must be followed. Under this 
paragraph a deposit made into Court is deemed to be a sufficient tender of the 
amount, it being then the duty of the Court to inform the party concerned of 
it ( 2 ) 

103 . Where, under the provisions of this chapter, a notice 
is to be served on or by, or a tender or deposit 
„„ to made or accepted or taken out of Court by, 

pefcem to coatract. any person incompetent to contract, such. notice 
may be served, or tender or deposit made, accept- 
ed or taken, by the legal curator of the property of such person; but 
where there is no such curator, and it is requisite or desirable in 
the interests of such person that a notice should be served or a 
tender or deposit made under the provisions of this chapter, appli- 
cation may be made to any Court in which a suit might be brought 
for the redemption of the mortgage to appoint a guardian ad 
litem for the purpose of serving or receiving service of such notice, 
or making or accepting such tender, or making or taking out of 
Court such deposit, and for the performance of all consequential 
acts which could or ought to be done by such person if he were 
competent to contract ; and the provisions of Chapter XXXI of 
the Code of Civil Procedure shall, so far as may be, apply to 
such application and to the parties thereto and the guardian 
thereunder. 

i '■ (II General Clauses Acts (I of 1868 and I of (3) This reference to Ch. XXXI of Act X of 
■*887). 1877 should now be read as applying to O. 32 — 

(2) See s. 83, ante. s. 158, Code of Civil Procedure (AotV of 1908), 
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2034. Analogous Law. — This section which is supplementary to the 
last section does not empower the Court to issue a notice, but it merely prescribes 
a procedure which it must observe in the service of a notice where it has other- 
wise power to issue it. 

2035. Principles. — The section provides for the case of incompetent 
mortgagors or mortgagees who are empowered to act through their legal curators, 
and it provides that if a person is not represented by the legal curator, then 
the Court may, on the motion of the other party, appoint a guardian ad litem 
for the limited purpose set forth in the section, that is to say, to give or receive 
notice, or to make or receive tender or deposit of the mortgage-money or to do 
other acts germane thereto. Tue procedure laid down for the appointment of 
a guardian ad litem is prescribed in 0. 32, rr. 1 — 16 of the Code of Civil 
Procedure. It is to be noted that the Court is empowered to appoint a guardian 
ad litem , only when “ it is requisite or desirable in the interests ” of the 
incompetent person, that is to say, when in the opinion of the Court it would 
be for the benefit of the incompetent person. In any other case, the Court 
may not act under the section, and then it would be necessary to institute a 
suit , for which the Gourt would have to appoint a guardian ad litem under 
the same chapter of the Code, after which the powers of the Court will he no 
longer circumscribed as when acting under the present section. The powers 
here conferred on the Court are primarily intended to notify a tender or deposit 
of the mortgage-money to the mortgagee. If the latter is a minor, it is the duty of 
the mortgagor to get the Court to appoint a guardian ad litem for him as a 
preliminary to proceedings under section 83. ( l ) It is apprehended that as a 
matter of judicial precaution the Court will, before appointing a guardian, under 
this section, adapt itself to the more general provisions of O. 32, r, 3 of the Code 
of Civil Procedure. 

A legal curator may ba appointed as provided in the Guardian and Wards 
Act, < 2 ) or any other law expressly saved by section 3 thereof. 

2036. Meaning of Words. — This sectionisill-drafted. The section opens 
with “ a notice is to be served on or by , but later on the words italicized seem 
to have been dropped out after “ such notice may be served/’ after which they 
must be now understood, for otherwise, if literally construed, the section would 
be illogical as it would then read thus : “ Where a notice may be served on or 

by any person in competent.... such notice may be served... by the legal 

curator, &o M ” “or a tender or deposit made :” The word “made ” must be taken 
to refer to both “tender” and “deposit”. "Accepted” refers only to “tender,” and 
“ taken out ” can refer to nothing else but to the “deposit” made in Court. 

“ Any person incompetent to contract : ” as a minor, an idiot or a lunatic or 
other persons labouring under a legal disability, as for example, a person who is 
under the management of the Court of Wards. Persons competent to contract 
are those enumerated in section 11 of the Indian Contract Act (§§ 277-290). 
Those excluded from the section are persons deemed incompetent to contract by 
themselves. 

“ Chapter XXXI ” (now Order 32) relates to “ suits by and against minors 
and persons of unsound mind.” The chapter consists of rules 1 to 16 both 
inclusive. 
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104. The High Court may, from time to time, make rules 
consistent with this Act for carrying out, in itself 
or in the Courts of Civil Judicature, subject to 
its superintendence, the provisions contained in 

this chapter. 

2037. Analogous Law. — This section enables the High Courts to make 
supplementary rules to carry out the provisions of this chapter. The propriety 
of delegating to the High Courts the power of legislation may be questioned, 
but its legality is unquestionable. Indeed, some of the rules framed under this 
section have given rise to a lively controversy as to whether the High Courts 
have not gone beyond the terms of the section in framing some of the rules. W 
It has been held in Madras that the power to make rules here conferred must be 
read as subject to section 15 of the Charter Act,* 8 ) which (subject to sanction 
of the Governor- General or of the Governor in Council) confers on the High 
Courts the power to make and issue general rules for regulating the practice and 
proceedings of all Gourts subject to its appellate jurisdiction. The rales to be 
framed under this chapter would not be those by which the High Court would 
be itself guided in the exercise of its original jurisdiction, which is regulated 
partly by the rules of the old Courts of Equity in England, partly on the present 
practice of the Courts in England, and partly on its own rules and not by the 
provisions of this Act. 18)’ In cases decided under the last Code the Calcutta 
High Court held that its rules framed under this section had the effect of super- 
seding Chapter XIX, and consequently there was no necessity of a notice as 
required in section 248. * 4 ) Of course, now that the processual sections of the 
Act have been relegated to the Code of Civil Procedure, there will be no occasion 
fora similar conflict in future.* 5 ) 


Power to make 
rules. 


2038, The power to make subsidiary rales of procedure is also conferred 
on the High Court by sections 121-131 of the Code of Civil Procedure, ( 6 ) and 
by the Boyal Charter Act, 1861. ( ? ) The powers here conferred have been 
held in Madras to be subject to section 15 of the Charter Act which provides 
that the High Court shall have power to make and issue general rules for 
regulating the practice and proceedings of all Courts which may be subject to 
its appellate jurisdiction, provided that the rules so made are not inconsistent 
with the provisions of any law in force, and shall, before they are issued, have 
received the sanction of the Governor-General in Council or of the Governor 
in Council of Madras or Bombay as the case may be.* 8 > 
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2089. Principle. — This section empowers the High Court to make rules 
for the efficient working of the provisions of the Chapter on Mortgages and 
Charges. The section is not directory and leaves the framing of rules entirely to 
the High Courts’ discretion. In the absence of rules the procedure to be followed 
in carrying out the provisions of the chapter would be presumably that laid 
down in the Code of Civil Procedure, but only in so far as it is consistent with 
this Act. M Thus, for example, the procedure of the Code which allows the 
judgment-debtor to purchase back his property after sale under 0. XXI. r, 89, 
has been held to be inapplicable to a sale ordered under section 89 under 
which the judgment-debtor is not entitled to redeem after the decree is made 
absolute against him,® As Maclean, C. J., in one case observed : — “ Under 
section 89 of the Transfer of Property Act, if an order for an absolute sale be 
passed, the mortgagor’s right to redeem and the security are extinguished, and the 
proceeds of sale are to be applied according to the provisions of section 88 of the 
same Act. Those are the mortgagee’s rights under that Act. But if section 310- A 
(now O. XXI, r. 89) of the Code is to apply to such a ease, the mortgagee’s 
rights are materially affected as are those of the purchaser, since after the sale has 
been made, the mortgagor on certain terms, may yet redeem his property. 
In other words, the period for redemption is substantially extended.” ® 
It was also thrown out in the same case that if a High Court were to make 
a rule applying section 310-A of the Code to a sale made in execution of a 
mortgage-decree, it would be ultra vires , being as it would be, inconsistent with 
the provisions of this Act. But in this view the Calcutta High Court stood 
alone, for the contrary had been maintained by the other High Courts,® it being 
assumed in several cases that not only section 310-A but section 311 of the Code 
was applicable as well to sales of mortgaged property as to sales in execution 
of simple money-decrees. ® And this is the view now enacted in O. XXI, 
rr. 89 and 90, of the present Civil Procedure Code. ( 6 ) 



(1) DaJchina Mohan v. Srimati Basumaii , 
4 O.W.N. , 474; Raja Ram Singhji v. Chunni 
Lai, I.L.R., 19 AIL, 205 (208). 

(2) Kedar Noth v. Kali Churn, LL.R., 25 
CaL, 70S (708), F.R.; overruling Ashraf All 
v. Net Lai, I.L.R., 23 CaL, 682 ; distinguish- 
ed in Dakhina Mohan v. Srimati Basumaii, 

4 O.W.N., 474. 

(3) Kedar Nath v. Kali Churn , I.L.R , 24 
CaL, 703 (708), F.B.; NityaNandav , Btiralal, 

5 O.W.N.,* 63; but contra in Dakhina Mohan 
v. Srimati Basumati , 4 O.W.N. 474. 

(4) Tirumal v. Syed DastaghiH, I.L.R., 
22 Mad., 286; Mallikarjunadu v^Lingamurti, 

25 Mad,, 244 (273, 274) F. B.; )in 

G. TP — 164 


2040. In a recent case arising out of the construction of th@ fourth Eule ® 
of the Calcutta High Court Circular Order No. 13, dated 27th April 1892, by 
which sections 304 to 309 were made applicable to proceedings subsequent to sale 
under a mortgage, it has been held that although section 588 which allows an 
appeal from orders passed under section 312 of the Code, was not incorporated 
as a rale, still the procedure in all cases being muiatis mutandis the same, as is 
prescribed in the Code, an appeal would lie in the same way as in the case of 
any other order made under that section. (8) 

There is a considerable difference between a rale and an enactment, for 
while the Court may canvass the former and determine whether or not it 


which the scope of this section is discussed 
{see ib., pp. 270-273) ; Krishnaji v. Mahadev , 
I.L.R. , 25 Bom., 304 ; Raja Ram Singhji v. 
Chunni Lai I.L.R., 39 AIL 205. 

(5) Birj Mohan v. Rai Tima Nath, I.L.R., 
20 CaL, 8, P.C. ; Mahomed Mura v. Snrvisi , 
I. L. R., 23 Mad., 227, P.C.; explained in 
Mallikarjunadu v. Lingamurti , I. L. R,, 25 
Mad., 244 (276), F.B. 

(6) Act V of 1908. 

(7) Printed under s. 89, ante. 

<8) Dakhina Mohan v. Srimati Basumaii , 
4 O.W.N. , 474 ; distinguishing Kedar Nath 
v. Kali Churn , I. L. R./25 CaL, 708, F.B* 



Order for pay- 
ment of money into 
Court under s. 83. 


3. Every order for payment of money into Court, 
under section 83, shall specify the sums to be paid, and the 
purpose for which each sum is intended. 

4. Unless otherwise ordered, the applicant or his 
attorney shall serve, or cause to be served, the notice to 
be given under section 83. 


Service of notice 
under s. 83. 


* (1) Institute of Patent Agent v. Lockwood, 
[1894] A. 0., 817 (360), 

(2) S. 2 (11), General Clauses Act {I of 
1868). 

.(8) Act X of 1897. 

(4)8.3(24). 


(5) These rules were first published in the 
Calcutta Gazette, dated 6th August 1884, 

(6) These rules were first published in the 
supplement to the Fort Si. George Gazette , 
dated 16th June 1891, seep. 29, 

(7/ Printed post. „ , / 


2041. Meaning of Words.— The term "High Court ” is defined to mean 
the highest Civil Court of appeal in any place. In the General Clauses Act 
of 1897, (3) the term is thus defined : “ High Court, used with reference to 
Civil Proceedings, shall mean the highest Civil Court of appeal in the part of 
British India in which the Act, or Regulation containing the expression oper- 
ates.” W Hence besides the Chartered High Courts, the Chief Courts of the 
Punjab and Lower Burmah, the Judicial Commissioner's Courts in the Central 
Provinces and Oudh are “ High Court ” within the meaning of the section and 
competent to make rule thereunder. “ May i.e the section is enabling, and 
does not oblige the High Courts to frame rules pursuant to its provisions. 

“ Consistent with this Act i.e., so far as the rules framed thereunder do 
not affect the procedure already prescribed to its provisions. 

2042. Rules framed under s. 104. — With the exception of the High 
Courts of Calcutta^) and Madras which have framed or adopted the follow- 
ing rules, P) the rest of the High Courts have not availed themselves of the 
powers conferred upon them by the section. All these rules were framed and 
have been adopted by the Calcutta High Court ; and with the exception of rules 
numbered 12, 16, 17 and 18 enclosed within crotchets, the remaining rules have 
been also adopted by the Madras High Court. 


2043 Calcutta Rules.- 


Application under 
s. 83. 


1. Every application under section 83 shall be made 
by a verified petition, stating the facts. 


2. Unless otherwise ordered, there shall be paid into Court, in addition 
to the sum deposited under section 83, or any subsequent 
section, a sum sufficient to provide for the fees and charges 
of the Accountant-General and the Bank of Bengal, and 
for the mortgagee’s costs of obtaining payment out of 
Court ; and also when such payment is made under section 
83, a further sum to provide for the mortgagee’s costs of transferring the 
property, and causing such transfer to be registered, 
such costs to be estimated and certified by the Taxing 
Officer. 


Payment into 
Court of costs and 
expenses under 
s. 83, 


Cost to be estima- 
ted and certified. 


is within the power of those who made it, the Court cannot canvass in the 
same way the provisions of an Act. ft) 
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s, 104.] . 


0f ■ 5. When money is paid into Court under section 86, or 

ment^under *any un( ^ er an y subsequent section, the person making such 
subsequent section, payment shall forthwith give written notice thereof to the 
person or persons on whose account such payment is made. 


6. Every application by a mortgages to obtain payment of money out of 
Application for Court shall be by a verified petition. 


payment of money 
* out of Court under 
8.57(c).* 


And, when made under section 83, it shall be shown 
whether the property has been transferred, and [where the 
applicant was in possession] possession delivered up, free 
from incumbrance, and whether the transfer has been registered. The docu- 
ments of title which were held by the applicant, shall also be accounted for. 

Or under s. 86 or Or, when made under section 86 or section 92, it shall 

*' 92, be shown that the provisions of such section have been 

complied with. 


7. 


Every application under the last preceding rule shall be on notice to 
To be on notice P 0rson by whom, or on whose behalf, the money was 


paid, or to his attorney, unless the Court shall think fife to 
dispense with such notice. 


8. Unless otherwise ordered, whenever any notice, or order, is served 
Affidavit of under the Act, or under these rules, an affidavit, or affirma- 
tion, in proof of such service, shall be filed as soon as possi- 
ble thereafter. 


service of notice or 
order. 


9. Where it shall appear that previous to any payment into Court under 
Costs of mort- section 83, or any subsequent section a sufficient tender 
Magee, was made to, and refused by, the mortgagee, he shall not be 

allowed to obtain payment of the amount deposited in Court to meet his claim, 
without deduction of the fees and charges of the Accountant-General and the 
Bank, nor shall be allowed his costs of obtaining such 
where all0Wa tender P a y m0nt - Except as aforesaid, or when otherwise ordered, 
refused. the mortgagee shall be allowed all costs properly incurred 

by him. 


When interest 
disallowed. 


10. If through default on the part of the plaintiff it 
becomes necessary to obtain an enlargement of time under 
section 87, no interest shall be allowed for the enlarged time. 


11 . 


On an application for payment of money out of Court, under section 
83, or any subsequent section, by a mortgagee, who has 
complied with the orders of the Court and the provisions 
of the Act and of these rules, so far as they relate to him, 
or apply to his case and has, when required so to do, trans- 
ferred the property and possession, free from incumbrance, 
and caused such transfer to be registered, and accounted 
for the documents of title which were held by him, the Court shall make such 
order or orders as to it shall seem fit for the disposal of the capital sum and 
interest thereon, and of the fund for costs and expenses. 


Order for pay- 
ment of money out 
of Court under 
a. 83, or any subse- 
quent section. 


• This is hardly the rule framed under the 
section which empowers the High Court to 
make no rules only for carrying out the provi- 


sions of Chapter IV, which does not include 
s. 57. 
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[12. Every decree for sale under the Act shall direct that, if the proceeds 
of sale shall not be sufficient to satisfy the decree, the 
defendant (if the original mortgagor) shall personally 
(or if the representative in estate of the original mort- 
gagor shall out of his estate) pay the amount of the 
deficiency.] 

13. Every final order for foreclosure, under section 87 or section 93, shall 
direct that possession of the property be given to the 
mortgagee, except where he is already in possession. It shall 
also, at the option of the mortgagee, be drawn up with a 
recital of the decree and the proceedings had thereunder, and with a full 
description of the property, or without any such recital or description. ( x ) 

14. Where immovable property is sold under section 88, 
Conveyance of or any su k se( 2 uen] k section, the purchaser may, on application 
property sold fco a Judge in Chambers, obtain a certificate of sale as 
under s. 88 or any evidence of the title to the property sold to him. and may 
subsequent section. also, a £ his own costs, obtain a conveyance from the 
mortgagor. 

15. Every enforceable order made under section 83, may be enforced 
under the provisions of the Code of Civil Procedure, and 
shall for that purpose be deemed to have been made in a 
suit instituted under that Code. 

[16. Eules 45 and 46 of the rules of the 1st of August 1877 (Buies 431 
and 432 Belehambers’ E. and O., pp. 200, 201), relating to 
u es repea e . sa i e s hy the Eegistrar, are hereby repealed.] 

Erom Eule 50 of the same rules shall be omitted the words “unless 
^ , , , otherwise ordered the costs of such application in the case 

u es amen e . 0 £ a person un der disability shall be part of the costs of the 

sale, and in other cases shall be borne and paid by the defaulting party.” 

At the end of Eule 58 of the same rules shall be added the words “ or the 
grant to him of a certificate of sale.” 

[17. Eules 387 to 449 (Belchambers’ E. and O., 
pp. 189 to 205), relating to sales by the Eegistrar as modified 
by the last preceding rule, and so far as they are applicable, 
shall apply to all sales by the Court under sections 88 and 
89 or 92 and 93.] 

[18. The money-rules 579 (a) to 641 (Belchambers* 
E. and O., pp. 240 to 253) shall also, so far as they are 


Decree for sale 
to provide for pay- 
ment of amount of 
deficiency. 


Final foreclosure 
order, s. 87 or s. 93, 


Order under s. 83 
how enforced. 


Rules relating to 
sales by Registrar to 
apply to sales under 
the Act. 


(1) Designated an “ order absolute ” in s, 87 


B._ 10$.] 


CALCUTTA HIGH COURT RULES, 


1309 


! ^ 2044. The following additional rales have also been made by the Calcutta 

I High Court ; — 

I “ Every certificate or report of the Registrar or other referee stating what Is due to the 

mortgagee in mortgage-suit, shall, on being confirmed by effluxion of time or otherwise, be 
submitted in open Court to a judge exercising original civil jurisdiction, in order that it may 
f be countersigned by him, and the period for payment under sections 86, 88, or 92, of the 

Transfer of Property Act shall run from the date of such countersignature, which shall be 
j deemed to be a declaration of the amount under the provisions of those sections. (1) 

2045. The following Circular Order regulates the procedure of the Courts 
subject to the superintendence of the High Court : — 

(1) An application under section 89 of the Transfer of Property Act shall 
be made by means of a verified petition stating the facts. 

(2) If the Court passes an order directing that the property or any part 

; of it shall be sold, it shall issue a proclamation of sale and cause it to be served 

in the manner provided by the Code of Civil Procedure for the service of 
proclamation regarding the sale of immovable property. 

(3) Sections 286 to 294, both inclusive of the Code of Civil Procedure, 
shall apply to such sales. 

(4) Sections 304 to 319, both inclusive and sections 328 to 335 of the 
Code of Civil Procedure, shall apply to proceedings subsequent to sale under 
a mortgage. 

(5) The procedure to be followed in the execution of a decree passed 
under section 90 of the Transfer of Property Act is that prescribed by the 
Code of Civil Procedure.! 1 * 3 * ) 

1 2046. Notice under s. 83 0=). — In the High Court of Judicature at 

Fort William in Bengal , Ordinary Original Civil Jurisdiction. 

To B . 



WHEREAS A has, under section 83 of the Act IY of 1882, deposited in 
Court Rs. 10,000 as the amount remaining due on the mortgage to you dated 
the day of 19 , < 5 ) and Es. 100 for the commission and charges of 

the Accountant-General and the Bank of Bengal, and Es. 500 to provide for 
such necessary costs and expenses as you may incur [and whereas it is alleged 
that a sufficient tender was previously made to you] : — You are hereby informed 
that the Court, upon being satisfied that you have retransferred the property 
comprised in the said mortgage and [where B is in possession] delivered up 
possession thereof to the said A, and have also delivered up to che said A, or 
deposited in Court, or accounted for, all documents in your possession or power, 
or for which you are responsible, relating to the said property, the Court will 
make such order as to it shall seem fit for the payment to you of the said sum 
of Rs. 10,000 [less, where a tender was made the commission and charges of the 
Accountant-General and the Bank of Bengal] with all costs and expenses to 
which you may be entitled. 

Hated this day of 19 J 6 ) 

Begistrar. 


(2) Calcutta Gazette , 13th April 1892, 
p. 414, 

(3) Ibid., 13th April 1892 (Pfe. I, p, 414), 
Assam Gazette , 16th April 1892 (Pfc. Ill, 

p.” 272). 

(4) Also printed under s. 83. 

(5) Altered from 188, 

(6) See supra . 


(1) Calcutta Gazette , 10th Maroh 1886. 

Rule 555 of Belchambers’ Rules and Orders 

has also been amended by the same Noti- 

fication by substituting the words “ the 
period allowed for payment by s, 86, 88 or 

92 of the Transfer of Property Act (IV of 

1882)” for the words “the date of the 
deeree.” 
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2047. Rules under s* 89.— -The Calcutta High Court has also framed 
certain rules under section 89, and which will be found printed thereunder. 


2048. Bombay High. Court Rules. — Buies relating to the Civil 
jurisdiction of the Original Side in the High Court of Bombay. W 

CHAPTER XXXI. 

Application under 582. Every application under s. 83 shall be made by 
s * 83 * a verified petition, stating the facts. 

583. Unless otherwise ordered, there shall be paid into Court, in addition 
to the sum deposited under section 83, or any subsequent 
Payment into section, a sum sufficient to provide for the fees and charges 
of the Court, and for the mortgagee's costs of obtaining 
payment out of Court ; and also when such payment is made 
under section 83, a further sum to provide for the mort- 
gagee’s cost of transferring the property and causing such 
transfer to be registered ; such cost to be estimated and 
certified by the Taxing Officer. 

584. Every order for payment of money into Court, 
under section 83, shall specify the sums to be paid and the 
purpose for which each sum is intended. 

585. Unless otherwise ordered, the applicant or his 
attorney shall serve, or cause to be served, the notice to be 
given under section 83. 

586. When money is paid into Court under section 86, 
meat under any or under any subsequent section, the person making such 
subsequent section, payment shall forthwith give written notice thereof to the 

person or persons on whose account such payment is made. 

587. Every application by a mortgagee to obtain payment of money out 
of Court shall be by a verified petition, 

Affidavit of ser* ^8. ^ n * ess otherwise ordered, whenever any notice 
vice of notice, or or orde . r \ 3 served under the Act or under these rules, an 
order. ’ affidavit in proof of such service shall be filed as soon as 

possible thereafter. 

589. Where it shall appear that previous to any payment into Court 
Cost of mortgagee, under section 83, or any subsequent section, a sufficient 
tender was made to, and refused by, the mortgagee, he 
shall not be allowed to obtain payment of the amount deposited in Court to 
meet his claim without deduction of the fees and the charges 
of the Court, nor shall be allowed his costs of obtaining such 
payment. Except as aforesaid, or when otherwise ordered, 
the mortgagee shall be allowed all costs nronerly incurred by 
him. 

. 59 °* If through default on the part of the plaintiff 

it becomes necessary to obtain an enlargement of time 
under section 87, no interest shall be allowed for the 
enlarged time. 

{1} Bombay Gazette , 18fch September 1891. 


Coat to be estima 
ted and certified. 


Order for pay- 
ment of money into 
Court under s, 83. 


Service of notice 
under a. 83. 


When interest 
disallowed. 


8. 104.] 
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591. On an application for payment of money out of Court, under section 
0 . 83, or any subsequent section by a mortgagee, who has 

ment of money out com P^ 0 ^ orders of the Court and the provisions of 

of Court, under feile &nd ot these rules, so far as they relate to him or 
s. S3, or any sub- apply to his case and has, when required so to do, trans- 
sequent section. f erred the property and possession free from encumbrance, 

and caused such transfer to be registered, and accounted, for 
the documents of title which were held by him, the Court shall make such 
order or orders as to it shall seem fit for the disposal of the capital sum and 
interest thereon, and of the fund for costs and expenses. 

% 5p2. Every decree absolute for foreclosure under section 87 or section 98 

shall direct that possession of the property be given to the mortgagee except 
where he is already in possession. It shall be drawn up with a recital of the 
decree and the proceedings had thereunder and with a full description of the 
property. 


593. Where immovable property is sold under section 88, or any subse- 
quent section, the 'purchaser may, on application to a 
property aDCe sold ^ u< ^ 0 * a Cambers, obtain a certificate of sale as evi- 
uoder s. 88 or any 00nC0 the title to the property sold to him and may 
subsequent section, also, at his own costs, obtain a conveyance from the 
mortgagor. 


Cost to fee e ti 594 . Every enforceable order made under section 83 

mated and certi- may be enforc0 8 under the provisions of the Code of Civil 
fied. Procedure, and shall for that purpose be deemed to have 

been made in a suit instituted under that Code. 


595. Eules relating to sale by the Commissioner for taking accounts so 
far as they are applicable, shall apply to ail sales by the Court under sections 
88 and 89 or 92 and 93. 


596. In this Chapter the Act means The Transfer of Property Act, 1882/' 
and the sections referred to are the sections of that Act. 


. 3049. Madras High Court Rules.— Buies of the High Court of 
Judicature at Madras in its ordinary original jurisdiction which came into force 
on the 1st day of September 1902.I 1 ) 


OEDEE XXIX. 

Mortgages and Charges. * 

A.— G-eneral. 

374. Every plaint shall contain an allegation that the plaintiff has caused 
a search to be made in the office of the Registrar of Assurances of the district, 
or sub-district, in which the immovable property comprised in the mortgage, 
or subject to the charge sued on, is situate, for a period of not less than twelve 
years prior to the date of presentation of the plaint, and that he is not aware 

that any person other than the persons made parties to the suit, has any interests 

in the said property. The certificate of the Registrar of Assurances stating the 
result of the search shall be filed with the plaint. 


(1) Fort St. George Gazette Supplement, dated 16th June 1891, 
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The costs of making the search and filing the certificate shall be costs in the 
cause : Provided that a plaint which does not comply with the above provisions 
shall be returned for amendment under section 53 (5) (2) of the Oivil Procedure 
Code and shall be rejected under section 54 (d) of the Code if it be not amended 
within the time fixed, 

375. The plaint shall be in one of the forms, Nos. 47 to 50, inclusive, with 
such variations as circumstances may require. 

376. Where there are several parties to a suit claiming successive charges 

or incumbrances on the mortgaged property, the Court shall determine their 
respective rights and priorities, and insert in its decree a declaration with respect 
thereto as in form No. 51. * 

377. In a suit for sale by a second or subsequent mortgagee, the plaintiff 
shall, in his plaint, aver that he is willing to redeem the prior mortgagee or 
mortgagees; and, unless the Court otherwise orders, the decree shall be drawn 
up in form No. 52 to form No. 55, and shall not be made subject to the 
claims or interests of the prior mortgagee or mortgagees. 

378. The Court shall determine whether the defendant is responsible 
personally, and to any and what extent, for the repayment of the mortgage- 
moneys, and a declaration with respect thereto shall be inserted in the decree 
as in forms Nos. 57 and 58. 

379. If, in any suit or matter, it is found necessary to take an account, an 
interim decree shall be drawn up in form No. 56, with such variation as circum- 
stances may require. 

380. A sale of mortgaged property shall be conducted in manner prescrib- 
ed by Order XVIII : Provided that, if leave to bid is granted to the plaintiff 
or applicant, and unless the Court otherwise orders, the sum allowed to be bid 
shall be not less than the whole amount then due for principal, interest, and 
costs ,* and in the event of the property being sold in lots, not less than the 
market-value of each lot in respect of which the bid is made. 

381. If a money-decree only is obtained, the decree shall not direct execu- 
tion to issue against the mortgaged property. 

2050. B. — Simple Mortgages and Charges. Suits for Sale. — 

382. At the trial of the suit the Court shall, if possible, ascertain the 
amount of principal and interest which will be due under the mortgage on the 
day fixed for payment, and shall determine the extent of the liability of the 
defendant therefor. A decree shall then be drawn up in form No. 57, and the 
case shall be ordered to be posted in Chambers on the first convenient day 
after the day limited for payment by the defendant. 

383. On the adjourned day — 

(1) If the defendant has paid the amount due under the decree into Court 
the Court may pass an order in form No, 59, 

(2) If the defendant has made default in payment, the Court may, on the 
oral application of any party for the sale of the mortgaged property, pass an 
order for sale in form No. 60. 

(3) If default being made by the defendant, the plaintiff does not appear 
and the defendant appears, or if neither party appears, the Court may adjourn 
the suit and direct that no order for sale shall be passed except on notice to the 
other party. V 
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381 If an order for sale is passed on the application of the defendant the 
Court may direct that the defendant shall have the conduct for the sale ana be 
entitled to the further costs of the proceedings. 

385. If at any time it is made to appear to the Judge that the plaintiff or 
other party having the conduct of the sale, has failed to comply with any order 
of the Court or any of the provisions of these rules, or is not proceeding with 
due diligence, the Court may give the further conduct of the suit to any other 
party or may refuse to allow to the plaintiff or such other party any further 
costs of suit, or interest on the mortgage-moneys. 

386. If the sale is confirmed, the Judge may pass an order in form No. 61 
or 62. 

387. (1) A person other than a party to the suit, who claims an interest 
in the mortgaged property (hereinafter called “ the claimant ”), may apply by 
summons in chambers to be made a party. 

(2) If the Judge finds that the claimant has an interest in the mortgaged 
property, and should have been joined as a party to the suit (and the application 
is made before decree has been passed therein) the Judge may add the claimant 
as a party, and raise such further issues as may be necessary, or may grant- 
leave to the plaintiff to withdraw from the suit or may dismiss the suit ; 
but, if the application is made subsequently to the decree, the Judge may make 
such order as regards the application of the proceeds of any sale, or such other 
order as may seem fit. 

(3) If the Judge finds that the claimant has not such an interest in the 
mortgaged property as entitles him to be joined as a party to the suit, he may 
pass an order that the sale of the mortgaged property is to be subject to the 
interest, if any, of the claimant, and in such case the proclamation of sale shall 
recite the said order, and the interest in the property claimed by him ; or the 
Judge may dismiss the application, and make such order as to the costs thereof 
as he thinks fit. 

2051. Suits for Redemption. 

388. At the trial of the suit, the Oourt shall determine whether the plaint- 
iff is entitled to redeem the mortgaged property, and, if possible, shall ascertain 
the amount of principal and interest which will be due under the mortgage on 
the day fixed for redemption, and a decree shall then be drawn up in form 
No. 63, and the case ordered to be posted in chambers on the first convenient 
day after the day fixed for payment by the plaintiff. 

389. If it is found necessary to take an account, an interim decree shall 
be drawn up in form No. 56 ; and at the adjourned hearing, the Oourt or a 
Judge may declare the amount due on taking the account, and, if the balance is 
found to be against the plaintiff, may appoint a day for payment by him, and 
declare the aggregate amount of principal, interests and costs due on that day, 
and thereupon an order shall be drawn up in form No. 64, and the suit shall 
be adjourned to a day as soon as possible after the day so fixed. If the 
balance is found against the defendant, the Oourt or a Judge may at once pass 
a decree directing payment thereof to the plaintiff, and, if the defendant is in 
possession of the mortgaged property, directing delivery thereof to the plaintiff, 
and payment of mesne profits, and may make such order as to the costs of the 
suit as is just. 

GL TP— 165 
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390. If the plaintiff proves that a valid tender of the mortgage-moneys 
has been: made, the Court or a Judge may pass a decree as in form No. 65. 

391. On or before the day to which the case is posted the plaintiff may 
apply to the Judge by summons in chambers, to appoint a further day for 
payment,, and thereupon the Judge may, for sufficient cause, and upon such 
terms as he thinks fit, postpone payment to a fixed day and adjourn the further 
hearing to a day as soon as possible after such day, as in form No. 66. 

392. If, on the adjourned day, it appears that the mortgage-moneys have 
not been paid by the plaintiff, and if no further time for payment is granted; 
the defendant may apply for the sale of the mortgaged property, and thereupon 
the Judge may pass an order for sale, as in form No. 67. 

2052. CL— English Mortgages and Mortgages by Conditional Sale. 
Suits for Foreclosure or Sale. 

393. At the trial of the suit, the Court shall, if possible, ascertain the 
amount of principal and interest which will be due under the mortgage on the 
day fixed for payment, and a decree shall be drawn up in form No. 68 ; and 
the case shall be ordered to be posted in chambers on the first convenient day 
after the day limited for payment by the defendant. 

394. Where there are several successive incumbrancers, the Gourt may 
fix a day for payment by the defendants, or any of them, or may allow 
several periods of redemption to the several incumbrancers, in succession, 
according to their respective priorities, as in forms Nos. 69 and 70. 

395. Unless, otherwise ordered, a decree absolute for foreclosure shall be 
drawn up in form No. 71; and a final decree upon redemption by the defendant 
shall be drawn up in form No. 72. 

396. If, in a suit other than on a mortgage by conditional sale, the Court, 
upon the application of any party, thinks fit to pass an order for sale of the 
mortgaged property in lieu of a decree for foreclosure, the order may be made 
conditional upon the applicant paying into the Court, within a fixed period, a 
sum sufficients to provide for the expenses of the sale, and upon the applicant 
other than the plaintiff also paying into Court tbe amount of interest at the • 
date of the application due on the principal amount, the estimated costs of the 
sale, and the costs of the suit already incurred by the plaintiff, or the said or 
any of the said sums. If the application is made by the defendant, and unless 
otherwise ordered, the order shall direct “that, in default of compliance with 
any of the said conditions, and of payment of the mortgage-moneys within the 
period fixed by the Court, the defendant shall be foreclosed, as in form No. 73. 

Subject to the foregoing provisions, the rules relating to a suit for sale 
under a simple mortgage shall apply to a suitor decree for sale under an 
English mortgage. 

2053, Suits for Bedemption, 

397. It is not necessary to take an account, and unless the Court 
otherwise orders an interim decree for redemption by the mortgagor shall be 
drawn up in form No. 74, and the suit shall be ordered to be posted in 
chambers on the first convenient day after the day fixed for redemption for 
further consideration. 


s, m:i 


MADRAS HIGH COURT RULES. 


1815 


_ ^98. If the plaintiff pays the amount fixed by the interim decree a final 

decree may be made similar to that in form No. 72. 

399. If the plaintiff makes default in payment and the mortgage is not by 
conditional sale, the Court may, on the application of the defendant, pass a 
decree absolute for foreclosure, similar to that in form No. 71 or an order for 
sale of the mortgaged property, or a sufficient part thereof, as in form No. 67. 

If the mortgage is by conditional sale, the Court may pass a decree similar 
to that in form No. 71. 

400. In taxing the costs awarded by the interim decree, the Taxing officer 
may include the cost of the stamp-paper and other cists necessary for the 
preparation of the deed of reconveyance of the mortgaged property or of 
acknowledgment of payment of the mortgage-moneys, 

401. Subject to the foregoing provisions, the rules relating to a suit for 
the redemption of a simple mortgage shall, so far as applicable, apply to a suifr 
for the redemption of an English mortgage, a mortgage by conditional sale and 
a usufructuary mortgage. 

2054. D. — Deposit in Court of Mortgage-moneys. 

402. When a mortgagor desires, under the provisions of the Transfer of 
Property Act, 1882, to deposit in Court the amount due on his mortgage, he 
shall file an affidavit entitled in the matter of the mortgage and the said Act 
and stating the facts of the case. 

403. (1) Unless otherwise ordered, the mortgagor shall, in addition to 
the amount due on his mortgage, deposit in Court a sum sufficient to provide for 
the costs of - the mortgagee of obtaining payment out of Court of the mortgage- 
moneys and of reconveying the mortgaged property, or executing an acknow- 
ledgment of the discharge of the mortgage, as the case may be, and of register- 
ing the said reconveyance or acknowledgment, in the office of the Registrar of 
Assurances of the district, or sub-district, in which the mortgaged property is 
situate. 

(2) If by the terms of the mortgage, he is entitled to notice before pay- 
ment or bender of the mortgage-moneys the mortgagor shall, in addition to the 
said sums, deposit in Court a sum sufficient to provide for any subsequent- 
interest to which the mortgagee may be entitled. 

404. Notice of the deposit shall be in form No. 75, and shaii, subject to 
the provisions of section 102 of the said Act, be taken out and served on the. 
mortgagee in manner prescribed for service of summons on a defendant. The 
notice shall require the mortgagee to deposit in Court the mortgage-deed and 
all documents in his possession or power relating to the mortgaged property. 

405. The Court by endorsement on the affidavit or otherwise may order, 
the deposit to be received. Such order shall specify the several sums to be 
paid into Court, and the purpose for which the sum is intended. 

406. Every application by a mortgagee for payment out of any money 
paid into Court, under section 83 or section 102 of the said Act, shall be by 
original petition, as in form No. 76, entitled in the matter of the mortgage and 
shall specify the documents in his possession or power relating to the mort- 
gaged property and shall be accompanied by the mortgage-deed and the said 
documents, and a draft deed of reconveyance of the mortgaged property, or 





407, The draft deed of reconveyance or acknowledgment shall, if so 
required by either party, be settled by the Registrar and, if proved, shall be 
signed by him as approved. 

At the hearing, the Court may, if the provisions of the said Act and these 
rules have been complied with, pass an order that upon the mortgagee bringing 
into Court a reconveyance or acknowledgment of discharge as agreed on or 
settled by the Registrar, duly stamped and executed, the moneys in Court be 
paid out to the mortgagee. 

40B. If it is made to appear to the Court that previously to payment of 
any moneys into Court, under section 83 or section 102 of the said Act, a 
sufficient tender was made to, and refused by, the mortgagee he shall not be 
allowed his costs of obtaining payment out of the said moneys. Except as 
aforesaid, or unless the Court otherwise orders, a mortgagee shall be allowed 
all costs properly incurred by him, and he shall not be compelled to execute 
the reconveyance or acknowledgment until such costs have been paid. 


FORMS. 

2055 , Rule 375. Form No. 47. 

Plaint in a suit by mortgagee for personal decree and sale « 
(Cause-title.) 

Plaint. 

A * B., the above-named plaintiff, states as follows: — 
hProceel as in paragraphs 1 and 2 of form No. 5. 

zu 1 

8, By way of security of moneys advanced to, and owing by the defend- 
ant to the plaintiff, an instrument of mortgage was executed by the defendant 
in the plaintiff’s favour on the . day of , mortgaging certain 

property situated within the jurisdiction of this Court and described in the 
schedule hereto annexed. 

4. Th8 plaintiff has caused a search to be made in the register of 
assurances of the sub-district in which the said property, is situated and is not 
aware of any incumbrances on the said property, other than those herein 
mentioned, or of any person possessing an interest in the said property, other 
than those who are made parties to this suit, 

5. There is now due from the defendant to the plaintiff on the said mort- 

gage the sum of Rs. (here enter aggregate amount of principal and interest 
Of which Rs. ) is principal and Rs. interest. 

6. The plaintiff prays — 

(a) That the Court will order the defendant to pay to him the said sum of 
Rs, „ . with such further interest as may accrue between the filing of the 
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acknowledgment of discharge of the mortgage, as the case may be. The 
Registrar shall appoint a day for the bearing of the petition, and notice thereof 
in form No. 77, shall be served on the mortgagor, not less than five days before 
the said day. 
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plainfe and the day of payment, and also the costs of this suit, on some day to 
be named by the Court, and in default that the said property may be sold, and 
the proceeds (after defraying thereout the expenses of the sale) applied in and 
towards the payment of the amount of the said principal, interest and costs ; 

(b) That if such proceeds shall not be sufficient for the payment in full of 
such amount, the defendant may be ordered to pay to the plaintiff the amount 
of the deficiency with interest thereon at the rate of six per cent, per annum 
until realization, and 

(c) that for that purpose all proper directions may be given and accounts 
taken by the Court. 

Enter verification as in form No. 5. 


Schedule. 


Serial 

Description of the mort- 
gaged PROPERTY. 

Incumbrances. 

Dumber. 

i Date. 

i 

Short 

description. 

Owner. 



i ■■ . Y : • 

i ■ 

Y- ' . 



(Signed) E. E., (Signed) A. B., 

Pleader of plaintiff . Plaintiff , 


2056. Form No. 48. 

Plaint in a suit upon a mortgage of ancestral property or of the property of an 

undivided Hindu family. 

(Cause-title.) 

Plaint. 

L) 

2. [Proceed as in paragraphs 1, 2 and 3 of form No. 47. 

3. J 

4. (In the ease of mortgage of ancestral property by the Hindu father and 
son). The defendant A is the father of the defendant B , and be was previously 
to the execution of the said mortgage, indebted to the plaintiff in the amount, 
for which the said mortgage was. given as security. (Or, in the ease of a mort- 
gage by the manager of an undivided Hindu family), the defendant A is the 
manager of the Hindu- family consisting of himself and the defendants B t G t 



and D, and as such manager, he executed the said mortgage in respect of moneys 
advanced to him for the purposes of the family. 

5* | Proceed as in paragraphs 4 and 5 of form No. 47. 

7, The plaintiff prays — 

ia) That the Court will order the defendants to pay [continue as in form 
No. 47). 

(b) That, if such proceeds shall not be sufficient for payment in full of 
the said amount, the defendants may be ordered, the defendant A, personally and 
the defendants A and B, out of the ancestral property belonging to them (or, in 
the case of a mortgage by the manager of an undivided Hindu family) the 
defendants A, B and C, out of the property of the said Hindu family, to pay to 
the plaintiff ( continue as in form No. 47). 


2057. Form No. 49. 

Plaint in a suit for redemption of mortgage. 

(Cause-title.) 

Plaint. 

A. B . the above-named plaintiff, states as follows : — 

2 * | Proceed as in paragraphs 1 and 2 of form No. 5. 

3. By way of security for moneys advanced to, and owing by, the plaintiff 

to the defendant, an instrument of mortgage was executed by the plaintiff in 
defendant's favour on the day of mortgaging certain 

property situated within the jurisdiction of this Court and described in the 
schedule hereto annexed. 

4. The plaintiff has caused a search to be made in the register of assurance 
of the sub-district in which the said property is situated, and is not aware of any 
incumbrances on the said property, other than those herein mentioned or of any 
person possessing an interest in the said property, other than those who are 
made parties to this suit. 

5. There is now due from the plaintiff to the defendant on the said mortgage 

the sum of Rs. of which Rs. is principal and Rs. is 

interest. 

6. The plaintiff is ready and willing to pay such sum as may be found due 
on the footing of the said mortgage. 

7. The plaintiff prays — 

(1) that an account may be taken of the amount due to the defendant for 
principal, interest and costs ; 

. (2) that, upon payment of the same by the plaintiff, the defendant be 

directed to (a) deliver to the plaintiff the mortgage-instrument and all the 
documents in his possession relating to the property, (h) deliver possession of 
the said property to the plaintiff, and (in case the property exceeds Rs. 100 in 
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Decree in a suit by the first mortgagee against a subsequent 
mortgagee and mortgagor . 

(Formal parts as in form No. 52.) 

It is declared that the several amounts due on the day of are 

to the plaintiff Bs. for principal and Es. for interest, making 

in all the sum of Bs. X; and to C. D., the first defendant (the subsequent 
mortgagee), Es. for principal and Bs. for interest, 

making all the sum of Es. . ; and. it is further declared that there is due 

to the plaintiff the sum of Bs. A, and to the first defepdant the sum of Bs. B, 
for their respective costs of this suit, 1 

(Insert declarations as to the liability of the mortgagor for the said mortgage 
sums see form No . 58J — and it is further declared that the plaintiff is entitled to 
payment of the amount due to him in priority to the first defendant (or if there 
•are several subsequent mortgagees that the several parties hereto are entitled to 
repayment of the sums due to them. respectively in the following order : — first* 
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value), (c) to execute and register an acknowledgment in writing to the effect 
that the interest created by the mortgage has been extinguished. 

8. Enter verification as in form No. 5. 

Schedule. 

(See form No. 47.) 


2058. Form No. 50. 

Plaint of second mortgagee seeking to redeem the prior mortgage. 

1 — 5. (Proceed as in form No. 47.) 

6. The plaintiff admits that the mortgage in favour of the first defendant 

dated the day of , has priority over his interest in the said property. 

7. The plaintiff prays — 

(n) that an account may be taken of the amount due to the first defendant, 
under his mortgage, dated the day of for principal and interest. 

(b) That the plaintiff may be at liberty by a day to be fixed by the Court 
to pay the said amount and the costs of the first defendant of this suit into 
Court, and that thereupon the said first defendant may be ordered to bring into 
the said mortgage instrument and all documents in his possession or power 
relating to the property, and as acknowledgment in writing that the interest 
created by the said mortgage has been extinguished. 

[c) That the second defendant (the mortgagor) may be ordered to pay to 

the plaintiff the said sums so paid into Court and the sum of Bs. (the 

amount due under plaintiff’s mortgage) with such further interest as may 
accrue, on the principal sum so paid into Court from the said day so affixed 
for payment and on the said principal sum of Bs. from the filing ^of this 

plaint until payment, and also the costs of this suit, on some day to be fixed by 
the Court, and in default [continue as inform No. 47). 


2059. Bule 376. Form No. 51. 
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the plaintiff, secondly, the first defendant, thirdly, the second defendant, &c.), 
and is decreed as follows : — 

(1) The said firsts defendant and the said second defendant shall be at liberty 

on or before the said day of to pay into Court the 

said sums of Es. X and Es. A. 

(2) If a payment shall be made as aforesaid, the plaintiff shall bring into 
Court all documents in his possession or power relating to the mortgaged premises 
in the plaint mentioned, and also an acknowledgment signed by him of the 
receipt of the said sums and that all interest in the said premises created by the 
said mortgage has been extinguished and thereupon he shall be at liberty to apply 
for payment over to him of the said sums (if the plaintiff the first mortgagee, is 
in possession), and shall put the defendant in possession of the said property. 

(3) In default of payment in as aforesaid, the said premises or a sufficient 
part thereof shall be sold and the net sale-proceeds shall be paid into Court and 
applied first in payment of the amount due to the plaintiff together with such 
further interest and costs as may be allowed by the Court, secondly, in payment 
to the 1st of the amount due to him together with such farther interest and costs 
as may be allowed by the Court, and the balance, if any, shall be paid to the 
defendant. 

And the further consideration of the suit is adjourned to, etc. 

3060 . Kule 377. Eobm No. 52. 

Deem & in a suit by a second mortgagee against the first mortgagee and the mortgagor.- 

(Cause-title.) 

Claim under a mortgage of immovable (or movable) property, dated the 
day of for Es. 

principal, and interest at Es. per cent per annum, for sale in 

default of payment for a decree against the defendant personally, for the 
deficiency on such sale, and for costs. 

This suit coming on this day for final disposal in the presence of Mr. , 
Vakil for the plaintiff, and Mr. , Vakil for the defendant (the first 

mortgagee), Es. for principal and Es. for interest, making in 

all the sum of Es. ; and it is further declared that there is due to the 

plaintiff the sum of Es. A, and to the said first defendant the sum of Es. B, 
for their respective costs of this suit. 

(1) (Where defendants are legal representative of a deceased mortgagor) 

And it is further declared that A. B, and X. Y., the defendants herein, 

are liable for the said amount to the extent only of the property of 1 E. F. r 
deceased, come to their hands and his legal representatives. 

(2) (Where defendants are Hindu father and sons) : — 

And it is further declared that A. B. t the first defendant, is personally 
liable for the said amount, and that XT,, and E. F. % the second and third 
defendants, are liable only to the extent of the ancestral property belonging, 
to them and the said A . B. 

(3) (Where defendants are the managers and members of an undivided 
Hindu family) ; — 

And it is further declared that A. B. t the second defendant, is personally 
liable for the said amount and that X F and E, F, t the third and fourth. 
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defendants, are liable only to the extent of the property of the undivided Hindu 
family, consisting of them and the said A. B, 

(4) (Where under the mortgage the mortgagor is not personally liable) : — 

And it is further declared that, under the terms of the said mortgage, A . B. f 
the defendant, is not personally liable for the repayment of the said amount. 

(5) (Where the personal remedy is barred by limitation) : — 

And jt is farther declared that the remedy of the plaintiff against A, B, r 
the defendant, personally, is barred by limitation and that he is entitled only 
to repayment out of the mortgaged property. 

And it is further declared that the plaintiff is entitled to payment of the 
amount due to him after the first defendant who has priority (or, if there are 
several subsequent mortgagees, that the several parties hereto are entitled to 
payment of the sums due to them respectively in the following order : — first* 
the first defendant, secondly, plaintiff ; thirdly, the second defendant, &c.). 

And it is decreed as follows : — 

1. On or before the day of the plaintiff shall be at 

liberty to pay into Court the said sums of Rs. and Rs. 

(insert the amounts due to the first mortgagee for principal and interest and for 
costs), and the second defendant (the mortgagor) shall be at liberty bo pay into 
Court the said sums of Rs. (insert the amounts due to the first mortgagee, 
and to th8 plaintiff, for principal, interest and costs). 

2. If default is made in payment of the said sums of Rs. and Rs. 
(insert amounts due to the first mortgagee), the first defendant, shall be 

at liberty, to apply for the sale of mortgaged property; but if such payment 
is made, the first defendant shall bring into Court ail documents in his posses- 
sion or power relating to the mortgaged premises in the plaint mentioned and 
also an acknowledgment signed by him of the receipt of the said sums and that 
all interest in the premise cheated by the said mortgage has been extinguished, 
and thereupon he shall be at liberty to apply for payment out to him of the 
said sums (if the mortgagee is in possession) and shall put the defendant into 
possession of the said property. 

3. If the plaintiff does, and the second defendant does not, make the said 
respective payments, then the mortgaged property, or a sufficient part thereof, 
shall be sold and the net sale-proceeds shall be paid into Court and applied in 
payment to the plaintiff of the said sums in the first paragraph mentioned 
together with such subsequent interest and costs as may be allowed by the 
Court, and the balance, if any, shall be paid to the second defendant. 

And the further consideration of this suit is adjourned to . 


2061. Form No. 58. 

Decree in a suit by sub-mortgagee against the original mortgagee 
and the mortgagor . 

(Cause-title.) 

This suit coming on this day, etc. 
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Bis declared as follows : — 

There is now due to the first defendant (the original mortgagee under his 
morfcgage) the sum of Rs. for principal and Rs. for interest and on 

the day of there will be due the further sum of Rs. for 

interest at the rate of Rs, per cent, per annum, making in all the sums of 
Rs. X and for his costs of this suit the sum of Rs. Y. 

2. There is now due to the plaintiff under his derivative mortgage the 

sum of Rs. for principal and Rs. for interest and on the day of 

there will be due the further sum of Rs. for interest at the rate of Rs. 

par cent, per annum, making in all the sum of Rs. Z. and for his costs of 
this suit the sum of Rs. A. 

3. (Insert declarations as to liability of the defendants as in Form No. 58), 

And it is decreed as follows : — 

4. The second defendant (the mortgagor) shall be at liberty on or before 
the said day of to pay into Court the said sums of Rs. X and Rs. Y and 
Rs. A (the costs of the plaintiff) and the first defendant shall be at liberty on or 
before the same day to pay into Court the said sums of Rs. Z and Rs. A (the 
amounts due to the plaintiff). 

5. In the event of payment by the second defendant aforesaid the plaintiff 
and the first defendant shall each bring into the Court all documents in his 
possession or power relating to the mortgaged premises and also an acknowledg- 
ment, etc., and thereupon the petitioner shall be at liberty to apply for payment 
out to him of the said sums of Rs. Z and Rs. A and tbe first defendant for 
payment of the balance. 

6. In default of payment by the first and second defendants as aforesaid 
the property or a sufficient part thereof shall be sold and the net sale- 
proceeds shall be paid into Court and applied first in payment to the plaintiff 
of the said sums of Rs. Z and Rs. A and such further interest and costs as may 
be allowed by the Court (but so that the aggregate amount of principal and 
interest shall not exceed the amount of principal and interest due to the first 
defendant) ; sesondly, in payment to the first defendanc of the excess of the 
said sums of Rs. Z and Rs. Y and such further interests and costs as may be 
allowed by the Court over the aggregate amount paid to the plaintiff, and the 
balance, if any, shall be paid to the second defendant. 

7. In the event of payment by the first defendant and in default of pay- 
ment by the second defendant as aforesaid, the plaintiff shall bring into Court 
all documents ( continue as in paragraph 5, but in place of the last sentence 
insert ) and the first defendant shall be at liberty to apply for the sale of 
tbe said property, and thereupon the same or a sufficient part thereof shall be 
sold and the net sale-proceeds shall be applied in payment of the said sums of 
Rs. X and Rs, Y and such further interests and costs as aforesaid, and the 
balance shall be paid to the second defendant. 

And the further consideration, etc. 


2062. Form No, 54, 

Decree in a suit by a sub-mortgagee where the amount due on the derivative 
mortgage exceeds the amount due on the original mortgage and the former 
contains a covenant to pay the mortgage-moneys. 

\ | Commence as in Form No, 53 to the end of the paragraphs 1 and % 
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3. The amount due to the plaintiff for principal and interest exceeds that 
due to the first defendant (the original mortgagee ) for principal, interest and 
costs of suit by the sum of Es. B. 

4. Insert declarations as to liability of the defendants) , and it is decreed as 
follows : — 

5. ^ ( Insert paragraphs 4 and 5 as in Form No. 53 down to and including the 
words payment out to him of the said sums” and continue) so paid into Court. 

6. In default of payment by the first and second defendants as aforesaid 

the property or a sufficient part thereof shall be sold and the net sale-proceeds 
shall be paid into Court, and then applied in payment to the plaintiff of the 
said sums of Es. , Es. and Es. (insert the sums due to the 

first defendant for principal, interest and costs and to the plaintiff for costs), 
and such further interest and costs as may be allowed by the Court, and the 
balance, if any, shall be paid to the second defendant. 

7. In default of payment by the first defendant as aforesaid the plaintiff 
shall be at liberty to apply for a decree against him for the said sum of Es. B. 
and further interest thereon, and, if the net sale-proceeds in the preceding 
paragraph shall not be sufficient to pay to the plaintiff the several sums therein 
mentioned, for a decree against the first and second defendants for the amount 
of such deficiency. And the further consideration, &c. 


2063. Form No. 55. 

Decree in a suit by a second mortgagee against the first mortgagee and the 

mortgagor when the first mortgagee consents to a sale free from his mortgage . 

( Formal parts as in Form No. 51.) 

And C . D., the first defendant (the first mortgagee) by his Vakil consent- 
ing that, if the second defendant (the mortgagor) shall make default in payment 
into Court as hereinafter mentioned, the mortgaged property shall be sold free 
from his mortgage, dated the day of on condition that he shall 

have the same interest in the sale-proceeds as in the mortgaged property (insert 
declarations as to the amounts due to the plaintiff and first defendant respec- 
tively, for principal, interest and costs, and as to the liability of the mortgagor, 
and the priorities of the mortgagees as in Form No. 51). 

And it is decreed as follows 

1. The said second defendant shall be at liberty on or before the day 

of to pay into Court the said sums (insert the amounts due to the 

plaintiff and first defendant for principal, interest and costs). 

2. On payment as aforesaid, the plaintiff and the first defendant shall each 
bring into Court all documents in his possession or power relating to the mort- 
gaged property in the plaint mentioned, and also an acknowledgment signed by 
him of the receipt of the amount due to him, and that all claims and interest 
to and in the mortgaged property of himself, and of all persons claiming under 
him and under whom he claims have been extinguished ; and thereupon they 
foe at liberty to apply for payment out of the amounts due to them respectively. 

3. In default of payment as aforesaid, the said premises or a sufficient 
part thereof, shall be sold, and the net sale-proceeds shall be paid into Court 



7. An account of all sums properly paid by the defendant, in connection 

with suit No. on the file of the Court of for the support of the plaintiff’s 
title to the said property. . 

8. An account of the deterioration in value of the mortgaged property 

since the day of caused by the wilful neglect of the defendant in 

not repairing the sam e (or state shortly any other act of waste) . 

9. ( Where tender has been duly made to mortgagee in possession , limit the 
ordinary accounts to date of tender, and add) : — An account of the gross amount 
of rents and profits of the said property received since the day of (date 
of tender) by the defendant or by any other person by his order or for his use, or 
which without wilful default might have been so received. 
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and applied, first, in payment of the amount due to the first defendant together 
with such further interest and costs as may be allowed by the Court, and 
the balance, if any, shall be paid to the second defendant. 


And the further consideration of this suit is adjourned to 


2064. Bule 379. Form No. 56. 


Interim decree for an account in a redemption- suit. 


Claim for an account of the amount due on a mortgage, dated the day 
of and made between , and to redeem the property comprised 

therein. 


( Where an account is claimed against a mortgagee in possession , insert 
account claimed, for example for, an account of the rents and profits of the paid 
property received by the defendant, or which without wilful default might 
have been so received, and to redeem, &c.) 


This suit coming on this day, &c. 


And it appearing that the defendant has been in possession of the mortgaged 
property since the day of and has made certain improvements 

therein : It is ordered that the following accounts be taken, that is to say 

1. An account of what is due to the defendant for principal and interest 
under the said mortgage. 

2. An account of the rents and profits of the mortgaged property, in the 
plaint mentioned, received by the defendant, or by any other person by his order 
or for his use, or which without the wilful default of the defendant might have 
been so received. 


3. An account of all sums paid by the defendant for kist and other public 
charges in respect of the said property. 


4. An account of all sums paid by the defendant for the management of 
the property, and the collection of the rents and profits thereof. 


5. An account of all sums properly laid out by the defendant in necessary 
repairs and lasting improvements on the said property. 


6. An account of the sums paid by the defendant for premiums on the 
policy of insurance, dated day of and interest thereon at the rate of 

Es. percent, per annum. 
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10. ( Where annual rests are ordered , add) : — And in taking the said 
accounts, annual rests shall be made for the clear balance, and interest computed 
on such respective balance at Bs. per cent, per annum and in making such 
annual rests, except the first, the interest on each preceding balance shall be 
included in the balance then stated, so far as to charge the defendant with com- 
pound interest thereon. But if the amount spent in any year by the defendant 
in respect of the matters mentioned in paragraphs 3, 4, 5, 8 and 7 exceed the 
net balance of rents and profits received by him, after deducting the interest due 
under the said mortgage, then interest shall be allowed to him at the rate 
aforesaid on such excess. 

11. And it is ordered that the defendant do, on or before the day of 

, file in Court, and deliver to the plaintiff a copy of his account of 

the matters abovementioned, and that the plaintiff do, on or before the day 
of , file in Court and deliver to the defendant a copy of his objections, 

if any, to such account and of any items of surcharge (or, and it is ordered that 
the defendant do, on or before the day of , file in Court his account of 

the matters abovementioned and that the plaintiff shall be at liberty to inspect 
the same and do, on or before the day of , file in Court a statement 

of his objection, if any, to such account and of any items of surcharge, and 
that the defendant shall be at liberty to inspect such statement). And it is 
decreed as follows : — 

12. The plaintiff shall be at liberty, within months from the date 

on which the Court shall declare the amount (if any) due under the said 
mortgage, to pay the said amount and the costs of this suit into Court, and there- 
upon the defendant shall bring into Court ail documents in his possession or 
power relating to the mortgaged property together with an acknowledgment in 
writing signed by him of the receipt of the said sums, and that claims and 
interest to and in the mortgaged property of himself and of all persons claiming 
under him and under whom he claims, have been extinguished. 

(а) In the event of payment in as aforesaid, the said sums shall be delivered 
to the defendant, who shall, at the request of the plaintiff, concur in duly regis- 
tering the said acknowledgment in the office of the registrar of assurance of (if 
.the mortgagee is in possession) , and the defendant shall deliver to the plaintiff 
possession of the mortgaged property, 

(б) If the plaintiff shall make default in payment as aforesaid, then the 
defendant may apply for tbe sale of the mortgaged property, and the same or a 
sufficient part thereof shall be sold accordingly. 

13. But, if it shall appear on taking the said accounts, that there is 
nothing due to the defendant, then the defendant shall deliver to the plaintiff 
the documents, and the acknowledgment abovementioned, and possession of 
the mortgaged property, and shall pay to the plaintiff any sum which shall be 
found due from the defendant in excess of the amount due to him. 

And the further consideration of this suit is adjourned to the day of 

2065. Bulb 382. Form No. 57* 

Decree in suit for sale. 

(Cause-title.) 

(Formal parts as in Form No. 52). 

It is declared that there is now due on the said mortgage the sum of Es. (X) 
for principal and the sum of Es. (Y) for interest, and that, on the day 
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0 £ , there will be due the further sum of Es. (Z) interest at the said 

rate, making in all the sum of Es. (X+Y+Z). And it is further declared 
that the defendant is personally liable for the said amount. And it is ordered 
as follows 


1 . 


day 
and the 


The defendant shall be at liberty on or before the said 
of to pay into Court the said sum of Es. (X + Y + Z) 

further sum of Es. for the costs of this suit. 

2. On payment as aforesaid the plaintiff shall bring into Court (continue 
as in paragraph 2 of Form No. 53). 

3. In default of payment in as aforesaid, the said premises, or a sufficient 
part thereof, shall be sold, and the net sale-proceeds shall be paid ink) Court 
and applied in payment of the said sums, together with such subsequent interest 
and costs as may be allowed by the Court, and the balance, if any, shall be paid 
to the defendant. 


2066. Bulb 388. Form No. 58. 

Declarations to be inserted where the defendants or some of them are not person- 
ally liable for the mortgage-moneys. 

1. Where defendants are legal representatives of a deceased mortgagor : — 

And it is further declared that A.B. and G.D . , the defendants herein, are 
liable for the said amount to the extent only of the property of E. F. t deceased, 
come to their hands as his legal representatives. 

2. Where defendants are Hindu father and sons : — 

And it is further declared that A. the first defendant, is personally liable 
for the said amount and that C. D, and E. E., the second and third defendants, 
are liable only to, the extent of the ancestral property belonging to them and 
the said A.B. 

3. Where the defendants are the manager and members of an undivided 
Hindu family : — 

And it is further declared that A. B., the first defendant, is personally liable 
for the said amount and that G . D. and E . F the second and third defendants 
are liable only to the extent of the property of the undivided Hindu family con- 
sisting of them and the said A. B . 

4. Where under the mortgage the mortgagor is not personally liable : — 

And it is further declared that, under the terms of the said mortgage, O.D. s 
the defendant, is not personally liable for the repayment of the said amount. 

5. Where the personal remedy is barred by limitation ; — 

And it is further declared that the remedy of the plaintiff against G. D., the 
defendant, personally is barred by limitation and that he is entitled only to 
repayment of the mortgaged property. 


of 


2067. Bulb 383. Form No. 59. 

Order upon payment by the defendant. 

(Cause+itie.) 

Upon reading the application of the plaintiff presented on the day 
and upon hearing Mr. , Vakil for the plaintiff, and the 
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defendant} (not appearing by pleader or in person though served with notice of 
this application) or (this suit coming on this day for further consideration in the 
presence of, &c.), And it appearing that on the day of and the 

defendant paid into Court the sum of Rs. (X-bY + Z) in pursuance of the decree 
herein ^dated the^ day of and that on the day of the ■ 

plaintiff brought into Court the documents of title relating to the mortgaged 
property in his possession or power and the acknowledgment in writing in the 
said decree mentioned. It is ordered and decreed as follows : — 

(1; That the sum of Rs. (X+Y-bZ) be paid out of Court to the plaintiff. 

(2) That the said documents and acknowledgment be delivered to the. 
defendant - , and that the plaintiff do, when so requested, concur in duly regis- 
tering the same in the office of the Registrar of Assurance of 

(3) (When the mortgagee is in possession). That the plaintiff do herewith 
deliver to the defendant possession of the mortgaged property in the schedule 
hereto described. 

(4) That satisfaction be entered up for the full amount of the said decree. 

Schedule. 

( When mortgagee is in possession, insert description of property as in the plaint) ' 


2068. Rule 383. Form. No. 60. 

Order for sale if defendant has made default in payment. 

(Cause- title.) 

This suit coming on this day on further consideration in the presence of 
Mr. , Yakil for the plaintiff, and the defendant (not appear- 

ing hy pleader or in person, and it appearing that the defendant has made default 
in payment of the amount mentioned in the decree herein dated the day 

of . It is ordered that the mortgaged property (or the portion of tbe - - 

mortgaged property specified in the schedule hereto) be sold, and that the plaintiff 
do, on or before the day of , bring into Court the affidavits and 

the certificate prescribed by rule 205 of the Original Side Rules, 1902, and a 
sum sufficient for the expenses of the sale. 

And the further hearing of this suit is adjourned to the day of 
19 . 


2069. Rule 386. Form No. 61, 

Order confirming sale. 

(Cause- title.) 

This suit coming on this day on further consideration in the presence of, 
&c. Upon reading the report of sale directed by the order herein dated the 

day of , and it appearing that there is now in Court to the credit of this - 
suit the sum of Rs. 

It is ordered as follows : — 

1. That the sale of the several lots specified in the schedule hereto to the 
respective persons and at the respective prices in the third and fourth columns, 
of the same schedule mentioned be confirmed, and that the certificates of sale ■* 
be issued to the said persons accordingly. 



Name of pur 


chaser. 


Sale-price, 


2. That copies of the said several certificates be sent to the Registrar of 
Assurances of 

3. That the further sum of Rs. (XX) being interest at the rate of Rs. 
per cent, per annum on the principal amount of the decree herein dated the 

day of , from the date thereof to this day and the sum of Rs. (YY), 

for costs subsequent to the said decree, be allowed to the plaintiff, 

4. That the sum of Rs. (X+Y+ Z), the amount of principal, interest and 

costs due under the said decree, and the said sums of Rs. (XX) and Rs. (YY), 
making in all the sum of Rs. , be paid out of Court to the plaintiff 

and that satisfaction in full of the said decree be entered up. 


5. That the sum of Rs. , being the balance of the said sum of Rs. 

now in Court, be paid to the defendant. 


Schedule. 


Description of tiie 
property, 
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Number of 
lot. 


2070 . Form No. 62. 


Order confirming sale , zohen the sale-proceeds are not sufficient to satisfy the decree * 


(Cause-title.) 


This suit coming on this day, on further consideration in the presence of 
•&c., and it appearing that there is now in Court to the credit of this suit the sum 
of Rs. , which is not sufficient to discharge the amount due to the 

plaintiff in full, and the plaintiff by his vakil applying for a decree against the 
•defendant, personally, for the deficiency. It is ordered as follows 

L ) 

2. [ Insert paragraphs 1, 2 and 3 of Form No. 61. 

3. J 

4. ^ That the sum of Rs. be paid out of Court to A. B. t the plaintiff, and 
that satisfaction of the said decree be entered up for the said sum. 

5. That C. D., the defendant, herein do pay to A. B., the plaintiff, the sum 

•o£Rs. (being the balance of the aggregate amount of principal, interest and 
costs, due under the said decree and further interest and costs hereby decreed) 
together with interest thereon at the rate of Rs, ner cent, per annum from 

this day until realisation. 

^ 6. Or , if any, defendant he not personally liable . That C, D. and E. JF., 
the 4 defendants herein, do, out of the property and credits of E. F. t deceased, 
■come to their hands as his representatives, pay {continue as in paragraph 5). 
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l 

1 



r 


tp 7 cP r ’ defendant, do personally and the said G. B. and, 

f' ■*» a ® d , second and third defendants, do, out of the property of 

e undivided family, whereof they are members, in their possession, pay 
(continue as in paragraph 5 above). 

Or, in the case of a mortgage by a Hindu father. That G. D„ the first 
defenaant, do personally, and the said 0. D. and B. F. and 6. H., the second 
and third detendants, do, out of the ancestral property belonging to them, pay 
(continue as in paragraph 5). 

Schedule. 

(d$ inform No. 61.) 


2071 Rule. 388. Form No. 63. 

Decree in a redemption-suit by the mortgagor against a single mortgagee* 

(Cause-title.) 

(Formal parts as in form No, 56,) 

# The suit coming on this day, &e., it is declared that the plaintiff is 
entitled to redeem the said mortgage, and that the amount due to G. D ., the 
defendant (the mortgagee ) , on the day of (date fixed for redemption) is 
Rs. (X) for principal arid Rs. (Y) for interest at the ra^e of Rs. (contract rate) per 
cent, per annum, making in ail the sum of Rs. (X+ Y), and the sum of Rs. (Z) f 
for which costs of this suit. And it is decreed as follows : — 

1. The plaintiff shall be at liberty, on or before the said day of 

to pay into Court the said sums of Rs. (X + Y) and Rs. (Z) and thereupon the 
defendant shall bring into Court all documents in his possession or power 
relating to the mortgaged property together with an acknowledgment in writing 
signed by him of the said sums and that all claims and interest to and in the 
mortgaged oroperty of himself and of all persons claiming under him and under 
whom he claims, have been extinguished. 

2. In the event of payment in as aforesaid, the said sums shall be 
delivered to the defendant, who shall at the request of the plaintiff, concur in 
duly registering the said acknowledgment in the office of the Registrar of 
Assurance of (if the mortgagee is in possession) and the defendant shall deliver 
to the plaintiff possession of the mortgaged property. 

3. If the plaintiff shall make default in payment as aforseaid, then the 
defendant may apply for the sale of mortgaged property, and the same or a 
sufficient part thereof shall be sold accordingly. 

And the further consideration of the suit is adjourned into chambers to be 
heard on the day of 


2072. Rule 389. Form No. 64. 

Redemption-suit. Order upon accounts and objections . 

(Cause-title.) 

This suit coming on this day on consideration of the account directed 
by the decree herein dated the day of 

G. tp— 167 
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It is declared as follows - 

!• Tbe amount to******^ ** To^to^ 
mentioned is Bs.^ ^ ^ ^ of ’ (g _ ay fixed for redemption) there will be 
due the further sum of Rs. for interest at the rate o per cen . per 
annum ; making in the sum of Rs. 

2. The balance of the rents and profits of the said property chargeable to 

the defendant together with interest at the said rate to the said y 

0 f {date fixed for redemption 0 is Bs. 

3. The amount due to the plaintiff in respect of deterioration caused to 

the mortgaged property by the defendant is Bs. S ‘ 

interest therein^ the rateof^ ^a y %^ Ademption), making in 

all the sum of Rs. 

4 The amount due to the defendant on the said day of , after 
setting off the said sums chargeable against him, is Rs. .together with 
Bs the cost of this suit, and the said day is hereby limited for payment 
by ‘the plaintiff to the defendant of the said amounts and costs. 

And the further consideration of this suit is adjourned to the day 

2072. Rule 390. Form No. 65. 

Decree in a redemption-suit by the mortgagor who has made tender of the 

mortgage- amount, 

niaim for an account of the amount on the day of (date of tender), 
due on a mortgage, dated the day of and made between i parties (for a 
declaration) that the amount then due was duly tendered to the defendant by the 
plaintiff, to redeem the property comprised in the said mortgage ; and tor costs 
of suit. This suit coming on this day, etc. 

It is declared that on the day of the plaintiff 

duly tendered to the defendant the sum of Rs. X, being the amount then due to 
him for principal and interest under the said mortgage, and that the defendant 
is not entitled to any further interest, and that the plaintiff is entitled to the 
sum of Rs. A. for his cost of this suit. 

And it is decreed as follows : — 

1. That the plaintiff shall be at liberty on or before the day of to 
pay into Court the sum of Rs. (T) (being the balance due under the said mort- 
gage after deducting the said sum of Rs. A) and thereupon (continue as in 
form No. 63, paragraphs 1, 2 and 3). 

2073. Rule No. 891. Form No. 66. 

Order extending time for redemption. 

(Cause-title.) 

This suit coming on this day on further consideration in the presence of, 
etc and the vakil for the plaintiff applying that the time by the decree herein, 
dated the. day of fixed for payment of the 

mortgage-moneys be postponed to the day of 
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It is ordered that the plaintiff do pay to the defendant the sum of Rs. 
ior his costs of this hearing and that, upon the plaintiff paying to the defendant 
foeiore the _ day o£ the said 

sum of Es. the sum of Rs. being the costs by the said 

decree directed to be paid and the sum of Rs. for further interest on 

the principal sum at the rate of Rs. per cent, per annum from this day 
to the day of making in all the sum of Rs. the time for 

redeeming the mortgaged property be extended to the said day of 

(the extended date) and that the further hearing of this suit be adjourned to 
of , But in default of payment of the said 

sum of Rs. bv the time aforesaid, then if. ordered f.Kaft 


207$. Rule 392. Form No; 67. 

Redemption- suit. Order for sale on default of payment upon the application 

of the mortgagee, 

(Gause-title.) 

This suit coming on this day, etc., and it appearing that 

the plaintiff has made default in payment of the amount mentioned in the 
decree herein, dated the day of and the 

defendant by his vakil applying for sale of the mortgaged property. It is 
ordered that the mortgaged property (or the portion of the mortgaged property 
specified in the schedule hereto) b9 sold, and that the defendant do, on or before 
the day of bring into Court the proclamations for 

sale, the affidavit and certificate prescribed by rule 205 and a sum sufficient for 
“the expenses of the sale. 

And the further hearing, etc. 


2075. Rule 393. Form No. 68. 

Decree in a foreclosure-suit . 

(Cause- title). 

Claim under a mortgage of immoveable property, dated the 
day of , for Rs. * principal and Rs. , 

interest thereon, the day of , , and further 

interest at Rs. per cent, per annum, for foreclosure or sale in default 

of payment, and for costs. 

This suit coming on this day for final disposal in the presence of. etc. It 
is declared that there is now due on the said mortgage the sum of Rs. (X) for 
principal, and the sum of Rs. (Y) for interest and that on the 

day of there will be due the further sum of Rs. (Z) 

for interest at the said rate, making in all the sum of Rs. (X+Y+Z). And it 
is ordered as follows 

1. The defendant shall be at liberty on or before the said 
day 'of ; to pay into Court the said sum of Rs. (X+Y+Z), and the 

sum of Rs. (A) for the costs of this suit. 



2. On payment as aforesaid the plaintiff shall bring into Court all .docu- 

ments' in his possession or power relating to the mortgaged property m the 
plaint-mentioned, and shall reeonvey to she defendant the said 1 : [®® 

and clear of and from all incumbrances due by him, or any person claiming 
under him, (*/ the plaintiff derives his claim from the original mortgagee add, or 
by those under; whom he claims) (if the plaintiff is in possession, add, and shall 
deliver to the defendant possession of the said property;. 

3. In default of payment as aforesaid, by the time aforesaid, the defend- 
ant s hali from henceforth stand absolutely debarred and forclosed of and from 
all right to redeem the said mortgaged property. 

And the further consideration of this suit is adjourned into chambers to be. 
beard on the day of 


2077. Rule 394. Form No. 69. 

Suit for foreclosure— Several mortgagees—. Decree giving one period to redeem * 

(Cause-title). 

(Insert declarations as to the amounts due to the several mortgagees for prin- 
cipal and interest on the day fixed for redemption , and their several properties ,y 

And it is ordered as. follows:— 

1 That- upon the defendants, or any of them, paying to the plaintiff on 
or before the'' day of the said sum of Rs 

(the amount' due to the plaintiff for principal and interest on the day fixed for 
redemption) and the sum of Es. ■ for the costs of his suit, the 

plaintiff do bring into Court all documents in his possession or power relating 
to the mortgaged property in the plaint mentioned and do reeonvey the said 
mortgaged property free and clear of all incumbrances made by him, or by any 
person claiming under him (or under whom he claims) to the defendants or 
such of them as shall redeem the mortgaged property, as he or they shall direct, 
such conveyance to be settled by the registrar in case the parties differ, 

2. In default of defendants or any of them paying to the plaintiff the said 
sums by the time aforesaid, {insert names of the defendants) the first, second, 
third, etc., defendant shall thenceforth stand absolutely debarred and foreclosed 
of and from all interest in, and all tight to redeem the mortgaged property. 

And the further consideration, etc. 


|f§|S • • 2078. Form No. 70. 

Suit for foreclosure— Decree in suit by first mortgagee against a second mortgagee 
and> the mortgagor — Successive periods for redemption , 

1 \ : . (Cause-title.) 

Claim itniderla mortgage of immoveable property, dated the day of 

for Es. principal and Es. interest rbereon on the day 

of , and the further interest at Es. per cent, per annum, for fore- 

closure or sale ip default of payment and for costs. 

This suit coming on this day for final disposal in the presence of, etc* 
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It is declared that the several amounts due on the day of are, 

to the plaintiff Es. for principal and Es. for interest, making 

in all the sum of Es, X; and to C, D., the first defendant (the second mortgagee) 
Es. for principal and Es. for interest, making in all the sum 

of Es. and it is further declared that there is clue to the plaintiff the 

sum of Es. and to the first defendant the sum of Es. for their 

respective costs of this suit, ; and it is further declared that the second defendant 
(the mortgagor) is personally liable for the aforesaid amounts ; and it is further 
declared that the plaintiff is entitled to payment of the amount due to him 
in priority of the first defendant (or if there are several subsequent mortgagees , 
that the several parties hereto are entitled to payment of the sums due to them 
respectively in the following order — first, the plaintiff ; secondly, the first 
defendant; thirdly, the second defendant, etc.). 

And it is decreed as follows : — 

1. C. D. t the first defendant ( the second mortgagee ), shall be at liberty on 
or before the day of to pay into Court the sum of Es. (X) (the amount 
found to be due to the plaintiff for principal and interest to the said date) and 
the sum of Es. (A) for his costs of this suit. 

2. On payment as aforesaid the plaintiff shall bring into Court all docu- 
ments in his possession or power relating to the mortgaged property in the 
plaint mentioned, and shall reconvey to the first defendant the said property 
clear of and from all incumbrances due by him, or any person claiming under 
him (if the plaintiff derives his claim from the original mortgagee , add, or by 
those under whom he claims) (if the plaintiff is in possession , add t and shall 
deliver to the first defendant possession of the said property). 

3. In default of payment as aforesaid by the time, the first defendant 
shall from henceforth stand absolutely debarred and foreclosed of and from all 
right to redeem the said mortgaged property. 

4. And, in case of such foreclosure, E> F. f the second defendant (the mort- 
gagor) shall be at liberty on or before the day of to pay into Court 

the said sum of Rs, (X) and the sum of Es. (Z) being further interest on the 
principal sum of Es. to the said day, making together the sum of Es. 

(X+Z) and the sum of Es. , the costs of the plaintiff. 

5. On payment by the second defendant as aforesaid the plaintiff shall bring 
into Court all documents in his possession or power relating to the mortgaged 
property in the plaint mentioned, and shall r6convey to the second defendant 
the said property free and clear of and from all incumbrances due by him, or 
-any person claiming under him (if the plaintiff derives his claim from the original 
mortgagee , add , or by chose under whom he claims) (if the plaintiff is in posses- 
sion , add> and shall deliver to the second defendant possession of the said 
property). 

6. In default of payment as aforesaid by the time aforesaid, the second 
defendant shall from thenceforth stand absolutely debarred and foreclosed of and 
from all right to redeem the said mortgaged property. 

7. But, in case C. D., the first defendant, shall redeem the said 
mortgaged property, then E. F. t the second defendant, shall be at liberty on or 
before the day of to pay into Court the said sums of Es. (X) and Es. lA) 
Jhe said sum of Es. (Y) (the amount declared to be due to the> second mortgagee for 
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principal and interest), making in all the sum of Es. (X+A+Y) and also the sum 
of B 3 (B) being interest on the said aggregate amount at the rate ot Ks. 
ner cent, per annum from the said day of ( the date to which interest was 
calculated on the principal amounts due to the plaintiff and the second mortgagee), 
to the said day of , the date fixed to redemption by the mortgagor, and 
also the sum of Es. (G) for the costs of the first defendant of this suit. 

8. On payment as aforesaid by the second defendant the first defendant 
shall bring into Court all documents in his possession or power relating to the 
mortgaged property in the plaint mentioned, and shall reeonvey to the second 
defendant the said property free and clear of and from all incumbrances due 
by him, or any person claiming under him (if the first defendant derives his 
claim from the original mortgagee, add, or by those under whom he claims; Ktf 
the first defendant is in possession, add, and shall deliver to the second defend- 
ant possession of the said property). 

9. In default of payment as aforesaid the second defendant shall from 
henceforth stand absolutely debarred and foreclosed of and from all right to 
redeem the said mortgaged property. 

And t>he further consideration, etc. 


2079. Rule 395. Form No. 71. 

Decree absolute for foreclosure. 

(Cause- title.) 

This suit coming on this day on further consideration in the presence of, 
etc., and it appearing that the defendant has not paid into Court the sum of 
Rs. (X+Y+Z) ; in the decree herein, dated the day of mentioned and 
that the whole thereof still remains due. It is decreed as follows : — 

1. That G. D. r the defendant, and all persons claiming through or under 
him do from henceforth stand absolutely debarred and foreclosed of all rights 
to redeem the mortgaged property in the schedule hereto set forth : (if the 
defendant is in possession ) and do forthwith deliver to A. B the plaintiff, 
possession of the said property. 

2. That G . D., the defendant, to pay to A. B the plaintiff, the sum ^of 
Rs. (A) the costs in the said decree mentioned, and also the sum of Rs. (R) for 
his costs subsequent thereto, making in all the sum of Rs. (A+R), together 
with interest thereupon at the rate of Rs. per cent, per annum from this 
day until realization. 

Schedule. 

; .(Set out description of the mortgaged property as in the plaint ). 


2080. Form No. 72. 

(Fined decree in a foreclosure-suit or suit for redemption upon payment by th& 

(Cause-title). 

■ This suit fe&ining on this day on further consideration in the presence of* 
etc., and it appearing that on the day of the defendant paid intc* 
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Court; the sum of Es. (X+Y+Z) and the sum of Es. (A) for the costs of this 
suit in the decree herein, dated the day of mentioned, and that the 

plaintiff on the day of executed a deed of reconveyance of the 

mortgaged property in the plaint mentioned in favour of the defendant, and has 
brought into Court all documents in his possession or power relating to the said 
property. 

It is ordered as follows: — 

1. That the said sums of Es. (X + Y + Z) and Es. (A) be paid out of 
Court to the plaintiff. 

2. That the said deed and documents be delivered out of Court to the 
defendant, and that the plaintiff do, when so requested, concur in registering the 
said deed in the office of the Eegistrar of Assurance of the district of 'if the 
plaintiff is in possession , add, and do forthwith deliver possession of the said 
property, in the schedule hereto set forth, to the defendant). 

3. That 0, D. t the defendant, do pay to A. B ., the plaintiff, the sum of 

Us. for his costs of the said reconveyance and of this suit subsequent 

to the said interim decree, with interest thereon at the rate of Es. per 

cent, per annum from this day uotil realization. 

(Schedule.) 

(If the mortgagee is in possession , insert description of the mortgaged property 

as in the plaint .) 


2081. Eule 396. Form No. 78- 
Suit for foreclosure — Order for sale on application of the defendant . 

(Cause-title and claim.) 

This suit coming on this day for final disposal in the presence of, etc., and 
the vakil for the defendant applying that the mortgaged property may bo .sold, 
and it appearing to this Court that a sale of the said property is for the benefit 
of all parties to this suit. It is declared that there is now due on the said mort- 
gage the sum of Es. (X) for principal, and the sum of Es. (Y) for interest, and 
that on the day of there will be due the further sum of Es. (Z) for 

interest at the said rate, making in all the sums of Es. (X+Y+Z) ; and it is 
further declared that the defendant is personally liable for the said amount. 

And it is ordered as follows : — 

1. That the defendant do, on or before the day of pay into' 

Court the sum of Es. , being the amount of interest now due" on the 

principal sum secured by the said mortgage, the sum of Es. for the 

expenses of the sale of the said property, and the costs of the plaintiff in respect 
thereof* and also the sum of Es. for the costs of the plaintiff of this suit, 

2. That on payment as aforesaid, thelsaid property be sold, and that the 

plaintiff do have the conduct of the said sale and do, on or before the day 
of , bring into Court the proclamation, affidavits and certificate, 

etc., prescribed by Order XVIII. 

3. That the net proceeds of the said sale be applied in payment to the 

plaintiff of the said sum of Es. (the principal sum declared to be due to, 

the plaintiff) and subsequent interest thereon at the rate aforesaid and the 
subsequent cost of the plaintiff of this suit, so far as the same will extend. 
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4. If the said sale- proceeds shall not be sufficient to pay the said 
sum, and costs in full, the plaintiff shall be at liberty to apply for a decree for 
the balance. 

5. If the defendant shall make default in payment of the sums in the first 
paragraph hereof mentioned, then he shall be at liberty, on or before the' 

day of , to pay into Court the said sum of Rs. (X+Y+Z) and the 

sum of Rs. (A) for the costs to this suit. 

6. On payment as aforesaid the plaintiff shall bring into Court all 
documents in his possession or power relating to the mortgaged property in the 
plaint mentioned and shall reconvey to the defendant the said property free and 
clear of and from all incumbrances due by him or any person claiming under him 
(if the plaintiff derives his claim from the original mortgagee , add , or by those 
under whom he claims) ( if the plaintiff is in possession t add , and shall deliver to 
the defendant possession of the said property). 

7. In default of payment as aforesaid the defendant shall from thenceforth 
stand absolutely debarred and foreclosed of and from all right to redeem the said 
mortgaged property. 

And the further consideration, etc. 


2082. Rule 397. Form No. 74. 

English mortgage or mortgage by conditional sale . Interim decree in a 
suit for redemption . 

(Cause-title and claim). 

This suit coming on this day, etc. 

1. ( Insert declaration of the amount due as in Form No . 63.) 

And it is decreed as follows : — 

2. The plaintiff shall be at liberty on or before the day of to pay 

into Court the said sums of Rs. and Rs. , and thereupon the 

defendant shall bring into Court all documents in his possession or power relat- 
ing to the mortgaged property and shall reconvey the said property to the 
plaintiff free from the said mortgage, and from all incumbrances created by the 
defendant, or any person claiming under him, or under whom he claims (if the 
mortgagee is in possession ), and shall put the plaintiff into possession of the said 
property. 

3. In the event of payment in as aforesaid and upon the defendant com- 
plying with the provisions of the last preceding paragraph the said sum shall be 
paid out of Gourt to the defendant, who shall, at the request of the plaintiff, 
concur in duly registering the said reconveyance in the office of the Registrar of 
Assurances of . 

4. If the plaintiff makes default inpayment as aforesaid the defendant 
shall be at liberty to apply that the plaintiff may be foreclosed ( where the mort- 
gage is not by conditional sale ) or that the property, or a sufficient part thereof, 
in^,y be sold. 

And the further consideration of this suit is adjourned to the day of . 
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2083. Rule 404. Form No. 75. 

Notice of payment into Court . 

(Cause- title). 

In the matter of a mortgage, dated the day of and in the matter 
the Transfer of Property Act, 1882. 

To G. D. of (residence and description. ). Take notice that on the day 
of A. B. of ( address and description) , under the circumstances set forth in 
his affidavit filed in this matter on the day of , paid into Court to 

the credit of the above matter, to the account of C. D. of etc., the sum of 
Rs. consisting of the several items specified in the schedule hereto in accord- 
ance with the provisions of section 83 (or 102) of the said Act ; and that you 
are named in the said affidavit as the person entitled to the said moneys as 
the mortgagee under the said mortgage-deed (or, as the case may be). 

And also take notice that, upon bringing into Court the said mortgage-deed 
and all documents in your possession or power relating to the property comprised 
therein and upon executing and registering a proper reconveyance of the said 
property (or acknowledgment of discharge of the said mortgage) and delivering 
up possession of the said property to the said A. B., you are at liberty to apply, 
by original petition and upon notice to the said A . B. for payment out to you 
of the said moneys. 

The adddress for service of the said A . B. is 


Schedule. 

(Set out particulars as given in the Lodgment Schedule) 

(Signed) 


Registrar* 


2084. Rule 406. Form No, 76. 

Original petition for payment out of Court to the mortgagee. 

In the High Court of Judicature at Madras. 

Original petition No. of 

In the matter of a mortgage, dated the day of and in the matter 

of the Transfer of Property Act, 1882. 

Between G.D. , Petitioner 

and 

A.B. , Respondent. 

Petition under": section 83 of the said Act . 

The above-named petitioner states as follows : 

1. C.ZX, the petitioner, is a land-owner and resident at , 

ftWoMumd nfitifcioner. is a dealer ingrain and resides at , etc. 
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The address for service of the petitioner, (or petitioners) for all notices and 
proceeeding is 

2. A.B . , respondent, is a land-owner and resides at , X.Y., the 

second respondent is an infant of about years and resides with T.MJP., a 

land-owner at , and is added as the legal representative of M.I F.P. (land- 

owner deceased). 

3 . On the day of a notice entitled in the matter of the said mort- 

gage and Act was servedfupon your petitioner who was thereby informed that 
the sum of Es. had been paid into Court to the credit of the said matter to 
the account of 0 . Z)., of, etc. 

4 . Your petitioner has read the affidavit of A. B. of, etc., filed in the said 

Court on the day of and the three exhibits therein referred to and admits 

statements therein contained. 

5 . The amount due on the said mortgage on the day of is Es. 

for principal and Es. for interest, making in all the sum of Es. 

6. I am the same person as C.D. named in the said mortgage (or, if not the ■ 
original mortgagee , show how the applicant derives his title to the mortgage- 
money) and am solely and absolutely entitled to all moneys due thereunder. 

7 . I am willing to accept the said sum of Es. deposited in Court in 
full discharge of all moneys due under the said mortgage and my costs of this 
application and the reconveyance of the mortgaged property. 

8. I have brought into Court the said mortgage-deed and the documents 
specified in the schedule hereto, which are all the documents in my possession 
or power relating to the mortgaged property {if any documents delivered to the 
mortgagee are not brought into Court , the same should be accounted for) . 

9 . On the day of I delivered possession of the mortgaged, 

property to the said A. B. 

10. Your petitioner therefore prays — 

(a) That an order may be made for payment out of Court to him of the 
said sum of Es. 

(b) For such other relief as to this Court may seem fit. 

11. I declare that the facts above stated are true to my knowledge except 
as to matters stated to be on information and belief and as to those matters I 
believe them tosbe true. 






: •- ' ; . - ■ 


(Signed) G. D. 

(Signed) — 7 — 
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2085. Rule 406. Form No. 77. 

Notice of petition by mortgagee for payment out of Court, 
(Cause-title,) 

To A. B. of {address and description). 

Take notice that on day of G. D. % of, etc., presented a petition 

to the above Court for payment out to him of the sum of Rs. , on the 

day of deposited by you in Court to the credit of the above matter to the 

-account of the said G. D and that the day of is appointed for the 

hearing of the said application, and that, if you do not attend on the said day in 
person or by pleader, an order may be passed in your absence. 

And also take notice that the address for service of the said 0. D, is 


(Signed) E. F. 

Pleader for the said G. D . 



PART THE SECOND 

THE 

PROCEDURE RELATING TO MORTGAGES AND CHARGES. 



PART II 

[ORDER XXXIV, CIVIL PROCEDURE CODE, 1908.] 

Suits relating to Mortgages of Immoveable Property. 

1. Subject to the provisions of this Code, all persons having 
Parties to saits an interest either in the mortgage-security or in 
sale and re redeinp- tight of redemption, shall be joined as parties 
tion. to any suit relating to the mortgage. 

Explanation . — A puisne mortgagee may sue for foreclosure 
or for sale without making the prior mortgagee a party to the 
* suit ; and a prior mortgagee need not be joined in a suit to redeem 
a subsequent mortgage. 

2086. Analogous Law. — Though this order provides a procedure 
primarily applicable to immoveable property it has been held equally applica- 
ble to the mortgage of moveables W in which relief by way of foreclosure is 
equally admissible (§1340). 

This rule was formerly section 85 of this Act : being a section relating 
to procedure it has been transposed to the Gode of Civil Procedure. But 
it is not intended that any different effect should be given to it than if it had 
been a part of the Act. As it is, it extends the rule laid down in O. I, rr. 1, 3, 4, 
of the Civil Procedure Code.® Its provisions are, however, declared to be ' 

subject only to this Gode. Under the corresponding section, the reference was 
made to s. 437 of the Procedure Code which is now O. 31, r. 1 and runs as 
follows : — !’• 

“ In all suits concerning property vested in a trustee, executor or administrator, where 
the contention is between the persons beneficially interested in such 

Representation of property and a third person, the trustee, executor or administrator 
concernfng 68 raoperfcy ^ re P resea t the person so interested, and it shall not ordinarily be 
vested in trustees, etc. necessary to make them parties to fthe suit. But the Court may, if it ! 

thinks fit, order them or any of them to be made parties.’* j 

This clause is the same as 15 and 16 Viet., Ch. 86, section 42, .(?) and the I 

other provisions of the rule correspond with the English law.® 

The section is now, of course, a part of adjective law inasmuch as it merely j 

enacts a rule of procedure. It is not a part of the substantive law of mortgage I 

formulating the rights and obligations arising out of such a legal relation. J 

As such, it will operate retrospectively irrespective of the date df mortgage. f 

Indeed, the rule is generally in keeping with the pre-existing law, in so far as ■ i 

the latter provided that every person having the right to redeem should be : ' j 

made a defendant.® But the present section considerably widens its scope j 

by making the joinder of all persons interested in a mortgage compulsory. ; 

— T~“ 1 

(1) Mahamaya v. Haridas, 20 C.L.J. 183. Griffith v. Pound, 45 Ch. D., 553 ; Moore v. | 

(2) Act V of 1908. Morton , (1886) W.N., 196 ; Bolton v. Salmon | 

(3) See Rules of 1883 (Order XVI, rule 8). [1891] 2 Ch., 48 ; Re Continental Oxygen j 

(4) Calvert on Parties, 13, 91; Palmer v. Go., [1897] 1 Oh., 511. j 

■Carlisle, 1 S. & St., 423 ; Vickers v. Cowell, (5) Mohun Lall Goluck Ghunder* IQ f 

1 Beav., 429 ; Caddick v. Cook, 32 Beav., M. I. A,, 1. J 

70; Mills v. Jennings , 13 Ch. D., 639; % 




(1) Thahaing v. Ma Htaik, 2 L.B.R., 893, 

241 ;Evkam Ckandv. Karam Ckand, [1908] (3) Sar at Chandra v. NabapieU I. L. R* f 

P, B., No. 64* 37 Cal., 907.. 

(2) 2 Law of Transfer (2nd ed,), § 1331, p. 


In this respect the Legislature makes a departure, the object of which was 
apparently to prevent multifarious and conflicting decisions relating to the 
same property. Even, as such, the section lays down a salutary rule of 
practice, and has a wider application even where the Act itself is not in forced 1 ) 

2087. This provision, now enacted as a rule under the Code of Civil 
Procedure, was formerly s. 85 of this Act, and ran as follows : — 

85. Subject to the provisions of the Code of Civil Procedure, section 487, all persons 
having an interest in the property comprised in a mortgage, must 
Parties to suits for be joined as parties to any suit under this chapter relating to 
such mortgage : Provided that the plaintiff has notice of such 
interest. 


foreclosure, sale and 
redemption. 


2088. As now amended, the rule makes two noticeable changes. The 

former section was qualified by the clause. “ Provided that the plaintiff has 
notice of such interest.” As to this clause the present writer had said : “ The 

proviso subordinating the obligation to join to notice is unnecessary and mis- 
leading. Eor in the absence of any discriminating equity affecting the right of 
excluded interests it is not clear what object the proviso is intended to serve. 
Can it be supposed that if the plaintiff has omitted to join a necessary party 
because he had no notice of his interest, then his interest will be differently 
affected to what it would be if he was excluded, even though the plaintiff did 
have notice of his interest ? Notice may sometimes affect the question, but it 
does not always do so, as has been pointed out before. ”( 2 ) The Legislature 
were apparently of the same opinion, and the clause has been omitted from the 
present rule. Another change made is in the explanation added, which is also 
in conformity with the author’s opinion expressed in the previous editions of 
this work, and which have now the effect of setting at rest the controversy 
that had arisen on the subject. 

2089. The effect of the incorporation of section 85 of the Transfer of Pro- 

perty Act into this order is to put an end to any independent 
^Change ° 0 practice on the Original Side of the High Court of Calcutta 

Side, based on the old procedure, and the Original Side have now 

to follow the provisions of this order. ( 3 ) 

2090. 


Effect of the 
amendment. 

of the section to 
mortgage security 


This rule is the same as section 85 of the Act amended on several 
points the effect of which may be set out here. The amend- 
ment of the opening words subject to the'provisions of this 
Code ” are merely formal necessitated by the transposition 
the Code. The words “having an interest either in the 
or in the right of redemption” in place of “ having an 
interest in the property comprised in a mortgage” are intended to clear up an 
ambiguity which had given rise to a crop of cases (§ 2097). It is now clear that 
-Whether the “interest” be on the side of the mortgagor or mortgagee, the 
person possessing it must be joined. 

The proviso as to notice has been omitted. It was both misleading and 
unnecessary inasmuch as it was apt to lead to the construction that the effect 
of non-joinder was dependent on notice. The explanation settles a moot point 
upon which the Courts had been at variance. (§ 2103). 
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2091. Principle. — The section is enacted to enable all persons inter- 
ested in the mortgaged property to press home their respective rights and so 
avoid the multiplicity of suits, and the conflicting decisions which such suits 
may occasion. Prior to the Act when “ there was no machinery for bringing 
into one suit the various incumbrancers on the property, endless confusions 
had been the result, and the decisions of the Courts upon the almost insoluble 
problems arising from the state of things had been numerous and contradictory. 
The result was that the mortgaged property could not fetch anything like its 
value. The debtor was mined, the honest and respectable money-lender 
discouraged, and a vast amount of gambling and speculative litigation fostered. 

It had been one of the objects of this chapter to remedy these and other 

similar evils,” to Thus then while the rule avoids multiplicity and protects! 
the rights of ail parties interested in the mortgage, it is "also consonant with? 
the right of the mortgagee to account once only, which can only be done if! 
the account is taken in the presence of all the parties entitled to demand an! 
account.* 1 2 * ) Bo Pomeroy on Bemedies says: “ Necessary party-defendants are 
those without whom no decree at all can be rendered : proper party -defendants 
are those whose presence renders the decree more effectual ; and all the proper 
parties are those by whose presence the decree becomes a complete determina- 
tion of all the questions which can arise, and of all the rights which are 
connected with the subject-matter of the controversy. ’*(3) The section embodies 
an old rule of practice, and it does not affect the rule of res judicata , so that 
findings arrived at with reference to matters affecting the rights of defendants 
in mortgage-suits may at times be of no avail as estoppel in a superior Court 
with reference to the same points.* 4 ) 

2092. The rule does not lay down the consequences of non- joinder, and this 
has given rise to a crop of cases which will be found set out in the sequel. It was 
suggested by the Select Committee on the Procedure Code to add that “persons 
not so joined shall not be hound by the decree.” But these words were not 
added, and even if they had been, they could not have affected the questions 
which the section has done nothing to settle (§§ 1730-1741). 

2093. Meaning of Words. — “ Having an interest in the property : ’* 
'This phrase has been the subject of numerous cases, and will be dealt with 

below (§§ 1729-1732). “ Must be joined ” i.e ., impleaded to begin w r ith, but 

they may be subsequently discharged. (§§ 1729-1732, “ Plaintiff has notice ; ” 
i.e., as defined in section 3, ante (§§ 109-170). 


2094. Necessary Parties.— As regards persons who are necessary 
parties to a mortgage suit the rule enacts that persons “ interested ” therein 
should be impleaded. This is merely an adaptation of the more general rule that 
only persons interested in the suit should be made parties to i c„*5) But this is a 
general statement which is of little practical value. Indeed, it is impossible to 
make any general statement on the subject which would not be both inaccurate 
and misleading, for the question of “interest” must depend upon the nature of 
the transaction and the suit, the claim made, the defence set up and the interests 


(1) Sir Griffith Evans’ speech on the Bill, 
Abstract to Proceedings of the Governor- 
General’s Legislative Council printed in the 
Appendix; cited in Mata Din v. Kasim 

Husain, I. L. R>, 13 All., 432 (530). E. B.; 
to the same effect Sri Gopal v. Pirthi Singh, - 
!:L.R.„ 20 AIL, 110 (114), 0. A„ 24 

AIL, 429, P, C. 

O. TP— 169 


(2) Palk v. Clinton, 12 Ves,, 48. 

(3) S. 330 ; Keshavram v. Hanchhod, I.L.R., 
30 Bom. 156 (161). 

(4) Giriya Chettiar v. Sabapathy, l, L. R A 
29 Mad., 85 (68). 

(5) Haji Jakaria v, Haji Gasim , I.L.R., 11 
Bom. 496. 






I346 TRANSFER OF PROPERTY. lU- ««*> r - - 1 * 

directly or indirectly to be protected and in jeopardy. But nevertheless attempts 
are frequently made at stating the rule in more general terms, and the English 
Bractice on the subject is thus summed up : “As a general rule ad P^sons 
interested iu the eauity of redemption, and, therefore, in the proper taking of 
account, either primarily as the mortgagor or derivatively as the trustee in 
bankruptcy of the mortgagor, the assignees of the equity of reaemption, the 
devisee' and heir of the mortgagor and his personal representative, and also all 
persons interested in the security primarily as the mortgagee or derivatively as 
his&eir, or personal representative, or as assigns or devisee of the security or 

debt are necessary parties to foreclosure and redemption action. (U Similarly, 

Story describes the practice of the American Courts as follows : The general 

doctrine may be asserted, that all persons, whose interests are to be affected or 
concluded by the decree, ought to be made parties. Therefore all persons having 
an interest in the equity of redemption, should be made parties to a biff of 
foreclosure, and a fortiori to a bill to sell the mortgaged property ; for it will not 
in general be sufficient, if the equity of redemption is conveyed or devised to a 
trustee in trust, to bring him before the Court ; but the cestuis que trust (the 
beneficiaries) also should be made parties. If on the other hand the cestuis que 
trust are brought before the Court, it should seem that the trustees are not 
indispensable parties. So, if the equity of redemption belongs to different 
persons as devisees, or as legatees having charges thereon, all of them should be 
joined as defendants. And hence it has been asserted to be the general 
(although not the universal) rale, that all encumbrancers, as well as the 
mortgagor, should be made parties if not as indispensable, at least as proper 
parties to ’such a bill, whether they are prior or subsequent encumbrancers. 
Prior encumbrancers are properly made parties to a foreclosure for the 
purpose of ascertaining and paying off the amounts due to them. The prior 
mortgagee, when thus joined, may properly file a cross-bill to enforce his- 


0. 33, r. 1J 
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be remote and contingent. In the matter of joinder the policy of the Court is 
usually one of inclusion rather than one of exclusion. But there is and must 
be a limit to the multiplication of parties, and as no general rules are possible, 
interests entitled to be represented in a mortgage suit are capable of categorical 
enumeration, while those who have no such right might also be enumerated. 
But there will still remain an intermediate class whose joinder or non-joinder 
will depend upon circumstances. 

2096. Parties to a Mortgage-suit.— It is a cardinal rule of Civil 
Procedure that every suit should, as far as practicable, be so framed as to 
afford ground for a final decision upon the subjects in dispute, and so to prevent 
further litigation concerning^ them. (D In furtherance of 'this policy, the Civil 
Procedure Code enacts that all persons may be joined in one suit as plaintiffs 
in whom any right to relief in respect of or arising out of the same act or 
transaction, or series of acts or transactions is alleged to exist, whether jointly, 
severally or in the alternative, where, if such persons brought separate suits! 
any common question of law or fact would arise.”!' 1 2 ) And. similarly, all 
persons may be joined as defendants against whom any right to relief in respect 
of or arising out of the same act or transaction or series of acts or transactions 
is alleged to exist, whether jointly, severally, or, in the alternative, where, if 
separate suits were brought against such persons any common question of law 
or fact would arise.! 3 ) These provisions enable the Court" to effectually 
dispose of a subject-matter “ arising out of the same act or transaction.” Under 
the previous Code, only joinder in respect of the same cause of action was per- 
mitted, and which gave rise to considerable difference of opinions as to the 
meaning of the term “ cause of action.” The object of the present amendment 
of the Procedure Code is to broaden the rule so as to admit of a joinder 
in respect of the same act or transaction, or a series of acts or transac- 
tions. ” In future these words are likely to be the battle-ground for con- 
troversy, for though the object was to enlarge the scope of the rule, it 
was not intended to make it unlimited. But, whatever may be their scope, 
these rules have obviously no application to mortgage-suits for which the 
Procedure Code has now provided a special rule as to the joinder of parties 
which alone would then have to be referred to to determine what persons are 
necessary parties to a mortgage-suit. But though a suit under this chapter 
may be of a varied character, the section is only confined to suits relating to 
mortgages. Sueh suits may be for foreclosure, sale, possession or redemption 
according to the nature of the mortgage, but whatever may be their character, 
or the relief sought, it is incumbent upon the plaintiff to see that all persons 
interested in the mortgage-security or in the equity of redemption (though they 
may be in no wise interested in the plaintiff’s mortgage), are impleaded in the 
suit. Even in a suit for contribution all persons liable to contribute are proper 
parties and should be joined. (4) It will be observed that the rale as now 
settled classifies persons interested into (a) those interested in the mortgage- 
security, and ( b ) into those interested in the right of redemption. It is, of course, 
not seldom that a person interested in the one is also interested in the other, 
but the categorization is intended to shed a farther light on the term “ interest- 
ed” which though apparently simple is too comprehensive to be susceptible 
of an easy definition, though it is possible to describe them by enumeration 

(1) 0. II, r. X, Code of Civil Procedure, old Code is to enlarge considerably the limits 

(2) Ibid., O. I, rr. 1, 4 (a), within which parties could be under previous 

(3) Ibid., O. I. r. 10 }1). It need soareely Code added as plaintiffs or defendants. 

be added that the soopa of these amendments (4) Periya v. Vsnkatackellum, 15 M.Ii.J. 
of the corresponding sections (ss. 26, 28) of the R., 24. 



(o) Bam Shankar v, Ganeshi Pershad , I 
L, R», 29 All,, 385 F, B. 

(6) Sujiram v. Barhamdeo , 1 0. L, J., 
387; Jajneswar v. Bhutan, I, L, R., 33 Cal./ 
425 (432)* 

(7) See also s» 6 (a), (6), ante. 


v. Karste, X Gh. D. 487;Rwp- 
ctoi v. Fateh Ghand ( 6 I. G. (All.) 36. 

(2) Thorne v. Thorne. 1 Vern., 182. 

(8) Jajneswar v. Bhutan, I* L. R., 33 Cal. 
425 (432). 

■ (4) Dsn v. Eaaim Husain, I. L. R.» 
81 All., 432, F. B. 


and elimination. Such persons are necessary parties to a mortgage suit, but 
besides these there remain others who though not necessary parties would still 
be proper parties. But they should mark the limit of tbe array of parties, for 
while the rule enjoins joinder to avoid multifarious suits, it does not invite the 
raising of multifarious issues wholly foreign to its ^ underlying purpose. But 
subject to this necessary reservation, a mortgage suit should be complete as to 
both parties those interested on the side of the mortgagee being arrayed on one 
side, and those interested on the side of the mortgagor, on the other. 

- 2097. Persons “interested/’ — Persons who are interested in the 
mortgage and who cannot be joined as plaintiffs will have to be arrayed as 
defendants. The question then resolves itself into one, the solution of which 
depends upon what significance the legislature has intended to be attached 
krthe word “ interested.” The term, as here used, is nowhere defined, but, 
generally speaking, interest-holders are persons such as prior and subsequent 
mortgagees", purchasers, a patnidar, a permanent lessee of the mortgaged property, 
a trustee, a representative, or a person interested in the equity of redemption, 
namely, such persons as are enumerated in section 91. It is not necessary under 
the section that the party to be joined should have interest of any extent in 
the property, for a person having an interest, however small, is a necessary party 
if the interest is direct, and not merely indirect and distant/ 1 ) And interest- 
holders for consideration are in this respect on the same footing as volun- 
teers/ 2 ) The question what persons are said to have interest in the mortgage- 
security or the right of redemption now depends upon what other interests are 
affected by the subject-matter of the suits. On this point the present rule 
has eschewed the language of section 85, in which the words used were “ the 
property comprised in a mortgage,” and which had given rise to some con- 
troversy as to the meaning of the word “ property*’ and of the interests that 
should be deemed to be comprised therein. For the word “ property” is not 
defined in the Code, and it is a term which may as much mean a physical 
object or anvtbing including incorporeal rights which are the subject of owner- 
ship (3) (§ 175). 

A lessee or a tenant, for example, in a zemindari village, in the former case, 
might well lay claim to be a necessary party in a suit to enforce mortgage of 
the zemindari, though he may not have: the slightest concern with the 
mortgaged property. And yet the Allahabad High Court had at one time 
understood the term in that sense, W though the inevitable consequences to 
which that view led were not overlooked by it, and it has since overruled its 
earlier precedent, ( 5 ) its present view being in consonance with that taken by 
the other Courts who have understood the term in itsjcther acceptation* 6 ) (§175). 

2098, Unnecessary Parties. — Again, the term “ interested *' in 
the subject-matter of the suit may as much refer to a proximate and 
certain interest as to a remote and contingent interest, as for example, of 
the reversioner of a Hindu widow/ 7 ) It has been held in Allahabad that 
the interest of the reversionary heir during the life-time of the widow 


TRANSFER OF PROPERTY. 


[0. M, i\ 1, 


0. 34, r. 1.1 


1349 


IHTEBEST MERELY CONTINGENT. 

being uncertain and contingent! ; he could not be held to be “ interested ” 
in the mortgagee within the meaning of section 91, so as to be entitled 
to redeem it. It was said that if such a person were held entitled to redeem the 
property, one consequence of redemption would be that, on payment of the 
mortgage-money, he should under the provisions of section 92 (now 0. 34, r. 7) 
be put into possession of the mortgaged property, but to which he is not during 
the lifetime of widow in any case entitled. Moreover, another consequence of 
the same rule is that if the plaintiff fails to pay up the decretal amount, he is 
then debarred of all right to redeem the mortgaged property. So the Court 
observed : “ The plain tiff s-respondents rely upon the language of section 91 

(a) as giving them a right to redeem. This section provides that any person 
(other than tho mortgagee of the interest sought to be redeemed) having any 
interest in or charge upon the property may redeem, and the contention is 
that the plaintiffs-respondents have such an interest. We think that the 
interest there referred to is a present interest and not a mere contingent right 
such as the plaintiffs possess. In view of the difficulty of carrying out a decree 
for redemption in a case of this kind, particularly in cases in which persons are 
entitled to an interest in the property for life in succession, as for instance, the 
widow of a deceased mortgagor and after her the daughters of such mortgagor, 
we do not see our way to extend the meaning of the word ‘ interested ’ as used 
in this section so as to embrace the chance of inheritance of a reversionary 
heir.”W 

2099. To the same class belong other persons mentioned in section 6 
(a) and (b) to which might be added collateral heirs, licensees, legatees during 
the lifetime of the testator, scheduled creditors of an insolvent mortgagor, 
maintenance grantees and the like. In this view a reversioner is not a necessary 
party under this section. It remains to see whether he is a proper party 
(§ 2091). Of course, this rule does not go beyond laying down the qualification 
of a person who is a necessary party. It leaves intact the general rule of Civil 
Procedure which permits the joinder of persons for a different purpose. Por 
as the rule now runs “ all persons may be joined as defendants against whom 
any right to relief in respect or arising out of the same act or transaction or 
series of acts or transactions is alleged to exist whether jointly, severally or in 
the alternative, where if separate suits were brought against such persons any 
common question of law or fact would arise.” This rule is wide enough to 
authorize the joinder of a person with only a contingent interest in the subject- 
matter of the mortgage, and there may be cases when such joinder is not only 
permissible but also advisable. Again, it is by no means necessary under the 
Procedure Code, that to justify the joinder of a defendant some relief should be 
claimed against him, for a party may be joined by the Court (and it is conceived » 
that what the Court could do the plaintiff is equally competent to do in this 
respect) in order to enable the Court to finally hush hostile claims, and effectu- 
ally and completely to adjadicate upon and settle all questions involved in the 
suit.® At any rate, a party once joined cannot be discharged from the suit 
unless he is shown to have been improperly joined. $) The question whether 
a party has been rightly impanelled or not, then depends not upon any a priori 
considerations, but upon the nature of the relief claimed by the plaintiff the 
interests affected thereby, and the propriety of adjudicating upon matters 
which the Court considers necessary or appropriate for the full and final deter- 
mination of the matter in controversy. In some cases parties are impleaded 

(1) Bam Ghandar v. Kallu , I. L. R.» 30 (2) 0. 1, r. 10(2), C.F.C. 

All., 497 (498, 499). (8) lb. 
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(1) Story’s Eq„ PL 76 («). 

(2 \ Joti Prasad y. Aziz Khan, 6 AL.J. 5. 

(3) Jajneswar v, BJmban Mohun , I.L.R., 
33 Cal., 425; Mom AfoMm v, JParmii Afatffo 
I. L, R.» 32 Gal,, 7 ; Khairati v * Banni 


Begum , 5 A.L.J., 604 ; Bakim Singh v„ 
Pam I.L.R., 30 AIL, 248. 

(4) Jajneswar v. I.L.R., 83 CaL 

425. 

(5) 16. 
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Because they claim some interest jointly or in common, or are those against 
whom soma relief is actually claimed, or if not claimed, the plaintiff considers 
it necessary to safeguard his own title by hushing up hostile claims which 
may be subsequently raised against it. In such cases the Court allows a 
joinder not because it is necessary or even proper but merely ex ahundanti 
cauiela. Having regard to the diversity of claims arising and the diversity 
of interests involved, it is impossible to lay down any general rule which will 
fit in with the facts of all cases. As Story observed “ whether the common 
formulary be adopted, that all persons materially interested in the suit, or in 
the subject of the suit, ought to be made parties, or that all persons materially 
interested in the object of the suit, ought to be made parties, we express but a 
general truth in the application of the doctrine, which is useful and valuable, 
indeed, as practical guide, but is still open to exceptions and qualifications and 
limitations the nature and extent and application of which are not, and cannot 
independently of judicial decision, be always clearly defined.” W 

It is therefore necessary to see what persons have been held to be 
qualified, and what not, to be joined as parties to a mortgage-suit. 

2100. And, first, as to thoss who are not “ interested ” within the meaning 

of this rule, and who cannot therefore be impleaded. Such 
* e terfcil Plea< *~ P^sons are certainly those who set up a jus tertii and who 
mg jus er h, have n0 j n |j er0S j 0 f fcheir own in the suit. So where in a 

suit instituted to enforce a mortgage executed by a Mahomedan mortgagor 
against his heirs, the latter pleaded that the mortgagor had no power to mort- 
gage the shares of his sisters who were also sharers in the property, the Court 
overruled the plea holding that it was not open to the defendants to set up a 
jus tertii to defeat the plaintiff’s claim . & So it is the ordinary rule that the 
plaintiff-mortgagee cannot be allowed so to frame his suit as to draw into 
controversy the title of a third party who is in no way connected with the 
mortgage, and who has set up a title antagonistic or paramount to that of the 
mortgagor and mortgagee. < 1 * 3 ) 

2101, Persons claiming adversely or possessing a naramount title need not 

be made parties.^) Indeed, it may be questioned whether 
claimants 61 ^ 86 they are P r °P er P ar ^ es i n a suit R* which the primary 

question to be determined is only as regards the dis- 
charge of the mortgage-security and the Court cannot try the validity of a 
legal title which is independent of the mortgage and accrued prior to its 
execution. Nor has it the power to try the relative merits of legal titles claimed 
by adverse litigations in such a suit. For one thing the Court having jurisdic- 
tion to try the mortgage-suit may not have the power to try the title of adverse 
claimants. Such a course would, moreover, lead to cross-combats and wholly 
confuse the issue. According to the view expressed in Calcutta it may be, 
moreover, open to objection on the ground of misjoinder and multifarious- 
ness. &) But this is scarcely correct, for if the Procedure Code empowers the 
Court to impanel all such interests it is an authority against which the plea of 
misjoinder cannot stand. 
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(1) Bhaja v, Chunilal , 5 CXi. J. 95 ; Qohul 
v. Basheswari t 14 C. L. J., 108 ; Dwarkav. 
Kesory Lai , 14 0. W.N. 708; 11 O.L.J. 426. 

(2) Han Krishna v. TFateow c£* Co., 8 
O.W. N. 365 ; dissented from in Jajneswar v. 
Bhuban , I.L.R. 38 Cal., 425 (436). 

(3) 2 Robb. Morfc. p. 1023 ; Anonymous 
2 Oh. Ca. 244. 

(4) Jajneswar v, Bhuban , I.L.R., S3 Cab, 
425 (440). 

(5) JBfta/a Qhowdhury v. CTwmi Lai, 5 O.L. 


But the rule is la this respect not inflexible and the court may implead 
an adverse claimant though no party can complain of his exclusion.* 1 ) But 
the rule is not one of convenience, as it was in one case held to be.* 2 ) It is 
rather based upon the principle that issues foreign to the mortgage suit cannot 
be permitted to be raised, and the “ Court will not permit the mortgagor's title 
to be investigated in proceedings for foreclosure ; the Court can only bar the 
equity of redemption and leave the mortgagee to pursue his iegal means to 
establish his title.”* 3 4 ) “ A plaintiff-mortgagee cannot be allowed so to frame 
his suit as to draw into controversy the title of a third party who is in no way 
•connected with the mortgage and who has set up a title paramount to that of 
the mortgagor and mortgagee< In a suit so framed, according to the plaintiff: 
himself, such third party has no interest in the equity of redemption, which he 
seeks to put an end to. The plaintiff, therefore, cannot very consistently make 
such a stranger who has no priority, a party to his to enforce the security.”* 1 ) 
But a party who has been impleaded on his motion, or being impleaded does not 
object cannot after being cast in the suit change front and complain of the error 
in impleading him. Having taken the chance of a favourable verdict he cannot 
be permitted to undo the effect of an adverse verdict by being permitted to retire 
from the suit.* 5 ) 


21 OS. The same observations hold good in the case of a person claiming 
by a title paramount to the mortgagor and mortgagee. (6) 
(3) aimants by y g infcQrQsfc is unaffected by the result of the suit he is in 

“interested” therein and as such he is not a 
proper party because bis presence will rather 
trial. Consequently, where in a mortgage suit, 
claiming to be the owner of the property to be 
be a case for revision on the ground that his 
joinder was liable to confuse the issues* 7 ) ; but the rule is not inflexible, and 
cases may occur when the court will consider such joinder as only proper for 
the just adjudication of the rights of immediate parties (8 > (§ 2095). 


paramount title. 

no way 

necessary party. Nor is he 
embarrass than complete the 
the Court ordered a stranger 
made a party, it was held to 


2108. The question whether a prior mortgagee was a necessary party 
in a suit to enforce a subsequent mortgage at one time 


(4) Prior mortgagee. 


depended upon the meaning to be attached to the word 


“ property,” It was Said that if all that is involved in the subsequent mort- 
gagee’s suit is the equity of redemption, then the prior mortgagee not being 
interested therein need nob be joined. But if the interest involved be regarded 
as something more than the equity of redemption, or in other words, if it be 
the mortgaged property subject to the rights of the prior mortgagee, then the 
prior mortgagee was a necessary party, whatever may have been the nature of 
the mortgage sought to be enforced. In the latter view the prior mortgagee 
would naturally be interested* 9 ) in the suit, and it was accordingly held in 


(6) But a person possessing a paramount 
title but asserting a title as the mortgagor’s 
assignee is a proner party. Panchanan v. Mir 
Abdul , 16 C.W.N, 920 ; 16 I.C. 703.* 

(7) Maharaj Singh v. Bachman, 24 I. G. 
(Oudfa) 871. 

(8) Obalampalli v, Bamalakshmana, (1914) 
M. W.N. 623; 22I.O- 976. .. 

(9) In England the word “ interested ” is 
equal to have a mortgage ; Hunnings v, 
Williamson , 11 Q. B. D., 538 ; but here the 
term is obviously used in a wider sense. 



(1) Kantiram v. Kuttubuddin , I.L.R., 22 

Cal., 33; Sorabji v. Rationji , 22 

Bom., 701 ; Ammayi v. Rathna, 3 4 M.L.J. 
R., 467 ; Matadin v, Razim Husain, bh, 
B,, 13 AIL. 432, F. B.; Lakhmichand v. <?aw- 
jewtf; 14 C. P. Tj. B., 177 (179) ; Ohulaji v. 
>Fafcir Bfosfe, 17 C.P.L.R., 139. 

(2) Srinivasa v. Yamunabhai , I. L. B.| 29 
Mad., 84 (86). 

(3) Ratiram v. Ghasiram , 8 C. P. L. R., 
82 ; Lakhmichand v. Ganpati , 14 0. P L. R., 
177 ; overruling Nar small v. i!f£. Jamna Bai , 
12 C.P.L.B., 86(90). 

1 (4) Matadin v. Kazim Husain , I. L. R., 13 

All.. 4^2, F. R. ; i&ra J&aJ v. Kishan Lai , 
I. la. R., 19 All., 5*3 (645) ; Bn Gopalv. 
Pirthi Singh t I. L. R., 20 AIL, 110 (114, 

1161, F. R.; 0. A., I, L. R., 24 AIL, 429 
P. 0. ; contra io SirbadhRai v. Raghunath, 

I. L.B., 7 All., 568, 0. A, ; Raghunath v. 

Jiirawan, I. L, B., 8 AIL, 105, F. B. ; ex- 
plained jper Edge, C. J % , in Matadin v. Razim 

Husain , I. L. B. f 13 All., 432 (447), F.B. ; 

on the ground that the prior mortgage there 


was not ripe for redemption. Pavsi v. Girand 
Singh , (1885) A. W. N.. 155 ; Kudratulla v. 
Rubra Begam , (1900) A. W. N., 185. Nor 
does the rule extend to prior charge holders — 
Lalman v. Mohar Singh, 3 A. L. J. R., 848* 

(5) Matadin v Razim Husain , I.L.R., 13* 
AIL, 432, F.B. 

(6) Raghunath v. Juraivan, I.L.R., 8 AIL., 
105, F.B. 

(7) Ram Shankar v, Ganesh Prasad , I. L. 
R. f 29 AIL, 385, F. B, 

(8) Zawii Barn y. Kuttubuddin , I. L. R., 22 
CaL, 33 (38, 39) ; Maghal v. Abdul Aziz , 1 CL 
W. N., lxiv ; Durga Gliurn v. Chandra Nath* 
4 C.W.N., 541 ; Debendro v, Ramiaran, L 
L. R., 30 CaL, 599, F. B. ; Joaeshwar v. 
Bhutan, I. L. R„ 33 CaL, 425. 

(9) Bewi Madhub v. Sourendra Mohun , 

I. L.B., 23 Cal., 795 (799), 

(10) Per Jenkins, J., in B&; Coomary v* 
Preo Madhub , 1 C. W. N., 453 (454); 
followed in Surjiram v. Barhamdeo, 1C. L. 

J. , 337 (351). The difference between a 
“ necessary w and a proper party is maintained 


several eases that a prior mortgagee was a necessary party ; W though it was 
doubted whether bis non-joinder was fatal to the progress of the suit.W But* 
of course, being a person with priority he could not be compelled to redeem the 
subsequent mortgage. But the question what object was attained by joining 
the prior mortgagee, and how far his interest was safeguarded by the decree was 
one upon which the Courts do not appear to have taken a uniform view. There 
can be scarcely any objection to a puisne mortgagee combining in one suit, a 
prayer to redeem a prior and to foreclose his own mortgage. < 1 2 3 ) But is he 
bound to redeem the prior mortgage before being able to foreclose his own ? 
In the view at one time taken in Allahabad there could be no foreclosure or 
^ sale at the instance of a subsequent mortgagee subject to the rights of a prior 
^mortgagee. ( 4 ) The reason given for this view was that the object of the section 
: being to bring all persons interested before the Court in one suit, so that their 
rights might be once for all dealt with and disposed of, that object would have 
been frustrated if the subsequent mortgagee were allowed to obtain a decree 
subject to another mortgage. This view taken on the authority of a case( 5 * ^ 
which had long held sway in that Court was in conflict with its earlier pre- 
cedent, (6) and the current of authorities of the other Courts had since been 
abandoned I 7 * ) it being held there as elsewhere that a puisne mortgagee was 
competent to bring the interest as comprised in his mortgage to sale without 
being required to implead the prior mortgagee or to redeem him. This view 
accorded with that taken in Calcutta, but where, however, this much was 
conceded that a prior mortgagee may well be regarded as interested in the pro- 
perty comprised in a subsequent mortgage so as to be a necessary party to a 
suit to enforce that mortgage. W But in another ease it was further conceded 
/that although a subsequent mortgagee was, as a rule, entitled to a decree to sell 
the property subject to the prior incumbrances, still the rule was not an inflexible 
one, and whenever it was equitable and proper, the Court should be justified in 
ordering redemption of the prior incumbrances before bringing the property to 
sale. ( 9 ) On the other hand, in another case it was hold that in a suit by a 
puisne mortgagee upon his mortgage, a prior mortgagee was not a necessary 
party, though he may be properly joined, if the puisne mortgagee offer to 
redeem his mortgage : ( 10 ) “The property over which the second mortgagee 
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acquires an interest is not the entire original interest of tbe mortgagor, but only 
what is left in him after tbe first mortgage has been granted. In a suit, there- 
fore, framed as I have indicated, the subject-matter of tbe litigation is the 
interest of the mortgagor minus the interest of the first mortgagee, and no decree 
made in such an action can possibly affect the rights of persons who claim under 
a prior title. On the other hand, if the second mortgagee frames his action in 
such a way that it is one in substance to redeem the prior mortgagee as also to 
foreclose the equity of redemption, the subject-matter of the litigation is the 
entire interest in the property, and the first mortgagee as also the owners of the 
equity of redemption are necessary parties to a suit of this composite 
character.” W 

3104. In an Allahabad case the facts were these: A mortgaged a portion of 
a property to B , and afterwards joined his brother G in mortgaging that portion 
together with some other property to D. Both the mortgages wsre registered. 
B brought a mortgage-suit, without bringing D on the record, and obtained a 
mortgage-decree in execution of which the portion of the property mortgaged 
to him was sold by auction and purchased by E. Subsequent to the date of 
B’s decree D brought a suit on his mortgage and obtained a mortgage-decree, 
in the execution of which the property mortgaged to D was purchased by F. 
Afterwards F tendered to E the amount of the debt due by A to B , and he 
not accepting it, F brought a redemption-suit. It was contended on E’s 
behalf that the suit was not maintainable on the ground that D ought to have 
impleaded the prior mortgagee B in his redemption-suit, and without offering 
to redeem his mortgage in his suit, he could not bring the mortgaged property 
to sale, and if notwithstanding the prior mortgage being not on the record the 
property be sold, the purchaser does not get any property. Therefore by this 
sale F did not get any interest. It was held that such a suit would lie and that 
F was entitled to redeem.® A similar view appears to have been taken in 
Madras. ® In England the presence of a prior mortgagee is only enjoined in 
a. suit in which the subsequent mortgagee offers to redeem him,® or prays for 
a sale subject to his mortgage, or claims priority in his own favour,! 5 ) or if 
the amount payable on redemption cannot be otherwise ascertained, ® but he 
is not bound to implead him otherwise as a matter of form. Bo in Daniell's 
Chancery practice the rule thus stated : “A second incumbrancer cannot 
redeem a prior incumbrance without bringing the mortgagor as well as the prior 
incumbrancer, before the Court, but be may, if be please, foreclose the mortgagor 
and the third mortgagee without bringing the first mortgagee before the Court, 
because by so doing he merely puts himself in the place of the mortgagor and 
subsequent mortgagee, and leaves the first mortgagee in the situation in which 
he stood before : and if in such a case he makes the prior mortgagee a party, be 
must offer to redeem him.”! 7 ) 


in the English law, e.g, 9 in Ord.XI., rule 1, (3) Muthu v. Venkatachellum , I. D. R. 20 

but the difference is often imperceptible — Mad,. 35 (39). 

Massey v, Haynes , 21 Q. B. D., 830 (383) ; cf. (4) Imman v. Wring, 3 DeG*. & S., 729 ; 
Sykes v. Scholfleld , 28 Sol. 3V, 477. Ross v. Page, 2 Sim,, 471. 
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(2) Kudralulla v. Rubra Begam , (1900) 194. 

A. W. N., 185 ; distinguishing Matadin v. (7) Vol. I (6th Ed.) p. 217 ; cf. to the 

Kazim Hussain , I. L. B., 13 All., 432, E.B.; same effect 2 Coobe Mortgage (7th Ed.), 1025; 

Janki Prasad v. Kishen Datt< Lh.B; 16 All.. Fisher § 1693 ; In re Hodson & Bowes 

478 ; Meherban v. Nadir Ali % I. L, R., 22 85 Ch. D,, 668. contract , 85 Oh. D., 668. 

All., 212, 
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(8) Balfe Vy Lordy 2 Dr. & War,, 480# 
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SI 05. The wording of the rule here closely followed the English law, M 
but the divergence in its application was the outcome of the interpretation placed 
upon the words 14 all persons having an interest in the property comprised in 
a mortgage.” If the word “ property ” were held to mean as actual physical 
-object as it was at one time held in Allahabad,! 1 2 3 ) the prior mortgagee was then 
no doubts a necessary party. But if the term wsre held to include also mere 
rights relating to physical objects, there was then no difficulty in reconciling the 
Indian law to the English practice. Eor since the only property comprised in 
the subsequent mortgage is the equity of redemption, in which the prior mort- 
gagee can in no way be said to be interested, his presence as a party is 
unnecessary in a suit; to enforce that mortgage. And this is now the effect of 
the amendment of the rule and the explanation added which places the present 
rule in harmony with the prior predominating view and the rule of English 
law. Indeed, any other view would have led to the result that not only the 
prior mortgagee but also a lessee or a person howsoever interested in the 
property — even one having the right of easement — would become essential. 
And yet no object would be gained by joining them, for the prior mort- 
gages may not be ripe for redemption. Moreover, a suit in which a prior 
mortgagee is joined, is, so far as the latter is concerned, a suit to redeem, (3) 
and a prior mortgagee must insist upon being redeemed or discharged from the 
suit, if he is impleaded by a subsequent mortgagee, failing which his suit for 
the same relief would be res judicata t in the same way, if being a party to a 
suit on a mortgage prior to his own, he omit3 to enforce his right to redeem 
such prior mortgage, be could not afterwards sue for that purpose on the mort- 
gage he has omitted to piead.(^) Moreover, in such a case, according to the 
practice of the Allahabad High Court the puisne mortgagee would not be 
permitted to foreclose without redeeming the prior mortgage (§ 1726). Accord- 
ing to the view taken in a case of the Calcutta High Court he may even be 
permitted to redeem his puisne mortgagee. 

In America the prior mortgagee is impanelled to serve a variety of purposes. 
He may be joined so that the property may be sold with his consent, 
either free from, or subject to his declared lien, and thus ensure sale of 
the property for its full value! 5 ) Not infrequently the prior mortgagee is joined, 
because the pusine mortgagee attacks his priority ;(§) and it is the rule in 
America that whenever the prior mortgagee is impleaded, the plaintiff must 
disclose the purpose for which he is made a party. He is, however, nob a party 
as a matter of course, and if he is, he is unaffected by the decree! 7 ^ These prin- 
ciples equally apply to this country so that while it is by no means necessary to 
implead a prior mortgagee in a suit based on a subsequent mortgage, as a matter 
of course, the Courts commend joinder only when it is subservient to some 
other purpose. Bat where the prior mortgagee is to be impleaded the plea must 
be raised in the pleadings and not deferred till the hearing! 8 ) 

2106. Apart, however, from persons admittedly having a share in the 
. mortgaged family property, this section is no authority for 

drawing in persons whose interest therein may be specula- 
tive or remote. Thus the section has never been understood 



FRAUDULENT TRANSFEREES, 


to enjoin the joinder of a collateral relation, as for example, a nephew of 
the mortgagor, even though his share may be remotely affected by the suit. I 1 ) 
Persons merely entitled to collateral or contingent interest are not necessary 
parties. Such interest is possessed by a reversioner of a Hindu widow ( 2 ) who 
has been held to be not “ interested” within the meaning of this rale in a mort- 
gage executed by the widow. As before stated the reversionary interest can be 
little distinguished from a spes successioiiis or a mere expectancy which is not 
even an alienable interest in property (§§ 200 — 205). To the same class belongs 
the expectancy of a Mahometan heir, (§ 208) licensees and legatees (§ 208) and 
other persons entitled to a mere possibility (§§ 209 — 214) which cannot b8 
even designated as any interest in land. So in a case decided under the 
Procedure Code of 1877 (3) now amended, the plaintiff, an execution-purchaser 
of the equity of redemption before he obtained a certificate of sale (4 ) was held 
to possess no right m rem but merely an equitable right against the judgment- 
debtor, and consequently he could not resist the right of possession of a subse- 
quent purchaser in execution of a decree on a mortgage prior to the plaintiff’s 
sale.* 5 ) Following this analogy a person who has merely the benefit of an 
obligation, such as merely a contract for sale, would not be held interested in 
the property to be joined in a mortgage suit affecting it, though the case would, 
of course, be different if he has paid any portion of the price and thus acquired 
a charge thereon. Parsons indirectly interested in the subject-matter of the 
suit are not necessary parties/ 6 ) though they may b3 proper parties if a case 
for their joinder is made out W) though before joining such persons on their 
motion the Court usually orders deposit of a sufficient sum as security for costs 
of the other side.( s ) 

2107. It has been before stated that ail persons interested in the equity 
of redemption are necessary parties (§ 2096), and from which 
it follows that persons who claim adversely to the mortgagor 
ought not to be made parties to a mortgage-suit for the pur- 
pose of litigating their titles, and that the proper parties to 
such suit are only persons interested in the equity of redemption, <°) and from 
which it follows that if the mortgagor has parted with his equity of redemption, 
he is then no longer a necessary party. Persons who profess to be interested 
in the mortgage must, if challenged, give at least prima facie evidence of their 
interest which must be a subsisting interest at the time of the institution of the 
suit. Persons fraudulently set up by the mortgagor to shield himself from fore- 
closure are not necessary parties/ 10 ) As the persons to be impleaded are only 
those interested either in the mortgage-security, or in the right of redemption, 
it is evident that if a portion of the mortgaged property had already been releas- 
ed or redeemed, the holder of the property so discharged, being in no sense 
interested in the property in respect of which the mortgage is enforced, need 
not and should not be impleaded in the suit. Hence, if the plaintiff-mortgagee 

(1) Ram Hath v. Lachman, I. D. R., 21 made no difference. Lachminaryan v. Indra- 
All., 193 (195) ; Kanhai v. Seth Brindawan , than , (1883) B.P.J., 254. 

16 0. P. L. R., 169. (6 ) Rupchand v. Fateh Chand , 6 I. C, 

(2) Ram Ghandar v* Kallu , I.L.R., 30 (All.) 36 ; facts not reported 

AIL 497 (498, 499). (7) Moser v. Marsden, 61 L.J. Oh., 319. 

(3) Act X of 1877; Nanjundapa v. Hemapa (8) lb. 

I. L. R., 9 Bom,, 10; Lachmi Narayan v. (9) Jajneswar v. Bhutan Mohan , I. L. R. t 

Indrabhan , (1883) B.P.J. 254. ’ 38 Cal., 425 ; Men Mohiniv. Paivati* I.L.R., 

(4) C/. s. 316, Act XIV of 1882; but 32 Gal., 746 ; Khairati v. Banni Begam, 5 A. 
now see s. 65, Act V of 1908, which vests the L. J. R. 604. 

title as from the date of the sale. (10) Yates v. Hambly , 2 Afck., 237 ; see 

(5) If the second purchase had been made s. 50, ante , § 1160. 


(3) Persons whose 
interest is safe- 
guarded. 
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(1) Wazir Hussain v. Nihal Chand , (1905) 
A.W.N., 156 ; Sheo Tahal v. Sheodan Rai, 

28 All., 174, F.B. 

(2) Bari Kisstn v. Sheikh Velait Hossain , 
7 O.W.N., 728 ; Nazir Husain V. Niha , 
Uhand, 2 A.L.J.B., 628; Sheo TaTiaZ v. 
Sheodan, ib., 630, P.B. 

(3) S. 82 Comm.; Imam Ali v. Baijnath , 
10C.W.K, 551. 

(4) Bdmmoy v. Premchand, 5 C.W.N., 423 
(425). 

(5) Rammby v. Premchand , 5 G.W.N. , 423 ; 


iJari Kissen v. Sheik Velait Hossain t 7 C.W. 
N. 723. 

(6) See s. 60, anfo ; AZi v, Bahari 

Lai, 25 I.C. (Cal.) 508. 

(7) Bishan Dial v . Manni Ram , 1 

All., 297 (300) ; Bhora Roy v. Abilack Roy * 
10 W.R., 476. 

(8) Matadin v. Kmim Husain, I. L. R.,13 
All., 432, F.B. ;• followed in Sorabji v, 
Ratonji, I. L. R., 22 Bom., 701. 

(9) Sivathi v. Ramasubbayyar, I, L. EL, 
21 Mad., 64. 


[0. 34, r. 1 

releases a portion of the property from his mortgage the mortgage 
must be treated as having been spilt up and the property released can 
no longer ba considered as strictly speaking comprised in the mortgage, 
so as to make its purchaser a necessary party. 0) It is within the mort- 
gagee’s right to omit from his suit any part of the mortgaged property, 
whether the mortgage be simple or one by conditional sale, and in such a case 
tbe owners of the equity of redemption of the property omitted need not be made 
parties.® But though the mortgagee may find this a convenient course to adopt 
in the case of property with disputed or doubtful title, still there may be 
eases in which this procedure may not quite fit in with the rights of third 
parties.® For example, the release of a fraction of the property, though sold 
by the mortgagor to another, is held to have the same effect as if the mortgage© 
had himself bought it and the mortgage-debt should therefore be apportioned 
between it and the remaining mortgaged property. So in a suit by the 
mortgagee for contribution or apportionment of the mortgage-debt, the heirs of 
a mortgagor against whom a decree on the mortgage had been obtained by the 
mortgagee, and in execution of which the mortgaged property was sold and a 
part of which was purchased by the mortgagee himself, and a person who had 
purchased a portion of the mortgaged property with the consent of the mortgagee 
are not necessary parties, inasmuch as the property of the heirs being sold 
they can no longer ba regarded as having any interest in the property, and as 
regards the purchaser of a part, the purchase being with the mortgagee’s consent, 
no relief could be claimed against him.' 1 2 3 4 5 ) But in the latter case the effect of tbe 
sub-purchase is to release the other party from liability for such portion of the 
mortgage-debt as on apportionment is attributable to the property purchased 
by him.® It being so. the impleading of a purchaser of a part of the mortgaged 
property may sometimes be expedient in the interest of the mortgagee^ though 
his exclusion would by no means be a vitiating defect in the suit. 

2108. 


Parties in a Foreclosure Suit. — In a suit for foreclosure or 
sale, a co-mortgagee cannot separately sue for his share 
without arraying the other mortgagees as plaintiffs, or if 
they are unwilling to join as plaintiffs, then as defendants. 
And a mortgage being indivisible, no sharer therein can sue in respect of his 
own share in any case.® Thus in a case decided under the Regulations it was 
observed The whole of the mortgage-debt is due to the persons claiming under 
the original mortgages jointly and not severally, and the mortgagors are entitled 
to a joint receipt for all sums they may pay, in satisfaction of the debt ; nor 
does the foreclosure law contemplate the issue of a notice of foreclosure in 
respect of a portion of the unpaid debt, except under circumstances which do 
not exist in this case.”® In a suit for foreclosure by a puisne mortgagee, the 
prior mortgagee was atone time held to be a necessary party, ® and so vice 
versa ( 9 ), but the former view is now. in view of the explanation.no longer 
tenable. And whether the mortgagee makes a mortgage for himself and as an 


*> 
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(2) Necessary de- 
fendants. 


agent for the other sharers, he must join the latter in his suit for possession W 
unless the two mortgages are separate and independent of each other.® 
It has been held that in a suit between Mohammedans bv the heirs of a 
8ur»i~peshgi mortgagee to recover the amount advanced, all the heirs of the 
mortgagee must he represented either as plaintiffs or defendants, ® the same 
rule being applicable to Hindus so that in a suit on a mortgage brought by the 
managing members of a Mitakshara joint family all the coparceners are 
necessary parties and should be impleaded M (§§ 2143 — 2148). But a wife 
having an English domicile can sue without joining her husband as a co- 
plaintiff.® Except in the case of benami owner under the circumstances above 
stated, if a person interested in the mortgage is not impleaded, his rights can 
on no account be affected by a decree to which he was not a party.® 

2109. The mortgagee must implead not only the mortgagor, but all 
other persons interested in redemption. Thus where the 
mortgagee of a zemindari brought a suit on his mortgage 
against a mortgagor, who previously to the mortgage had 
granted a patni lease of the zemindari to a third party, the latter was held to be 
a necessary defendant in order to give him an opportunity to redeem . (V In a 
case where out of three mortgagors, the third mortgagor had satisfied his share 
of the debt, and when examined as a witness it appeared that he had no interest, 
save in a small portion of the property, it was held in the second appeal that 
the suit could not proceed without him, and the case was accordingly remanded 
for re-trial after joining him as a defendant.® The mortgagor's legal repre- 
sentatives are in the event of his death necessary parties, ! 9 ) but not his 
personal reoresentativas who are neither interested in the accounts nor entitled 
to redeem. ( 10 ) A person in possession of the mortgaged premises must be 
impleaded with the mortgagor! 11 ) whether his possession is under! 12 ) or adverse 
to him.' 13 ) But while all persons interested in a mortgage are necessary 
parties, the mortgagee must not capriciously make persons defendants when 
they ought to be plaintiffs and thus increase the costs of the other defendants. ! 14 ) 
A person improperly impleaded must object to his joinder at the earliest moment 
possible, otherwise he cannot, afterwards, when the merits seem to go against 
him, ba permitted to object to the propriety of his joinder.! 15 ) 
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mortgage is T a necessary party and must join as a co-plaintiff in a suit instituted 
to enforce it. And so it has 'been held in several cases that a benamidar cannot 
sue without joining the beneficiary* W But the contrary view has prevailed in 
more recent decisions, ( 2 ) although there appears to be no reason why a bene- 
ficiary who is so far interested in the mortgage as to be its real holder should 
not be joined, especially if, as has been maintained by the Calcutta High Court, 
the effect of the non-joinder is that the real owner is not bound by the result 
of the suit by his benamidar . (3) The Bombay High Court has, however, on 
this point taken what appears to be tbe more correct view that although a 
benamidar may sue as such, but where a suit is brought by him in order that tbe 
real purchaser may escape the consequences to which the latter would be liable 
if he purchased and sued in his own name, the Court will look behind the record 
to see who tbe real purchaser is. < 4 ) And it has been held by Banade, J., that 
where the true owner holds back, a decree obtained against a benamidar would 
bind the true owner in the same way as if it were passed against him. ( 5 ) Of 
course, benami transactions are not to be regarded as fraudulent, !°) but there 
can be no doubt that in a benami mortgage the real owner is more interested 
than the ostensible owner .benamidar. Of course, so far as the mortgagor is 
concerned* the question that the mortgagee was a benamidar is immaterial, for 
whether the mortgagee is the ostensible or the real owner of the security, the 
debtor is not concerned beyond seeing that he is not prejudicially affected in 
his defence or is made to pay his debt twice over, and to this extent he is 
protected, inasmuch as the debtor may set up the same defence against the 
benamidar plaintiff, as be could have urged against the beneficiary. ( 7 * and a 
payment made to the benamidar not only binds the beneficial owner but any 
adjudication between him and the benamidar operates as res judicata equally 
against the beneficial owner.! 8 ) Moreover, the mortgagor is bound to tbe 
benamidar by a privity of contract (9) and he is under no obligation to enquire 
that the ostensible mortgagee was not the real mortgagee. It has, therefore, 
been held that a benamidar mortgagee is competent to sue on the mortgage 
without joining the beneficial owner,! 10 ) who, however, may be joined for the 
sake of additional caution. 


L. R., 33. 

(3) Bhola Pershad v. Bam Lall % I. L. R., 
24 Cal., 34 (36). 

(4) Dagdu v. Balwant, I. L. R., 22 Rom., 
820 (824). 

(6) Bavjiv. Mahadev , I. L. R., 22 Bom., 
672 (679). 

(6) Gopeekrist v. Gunga Pershad , 6 M. I. 
A., 53 ; Mt- Buhuns Kowar v. Lalla Buhoree 
Ball, 14 M. I. A , 496, 

(7) S. 132, post 

(8) Bavjiv. Mahadev , 1. L. R., 22 Bom., 
672 (679). 

(9) Kishan Prasad v. Bar Narain, • I,L. 
R., 33 All., 272 P.C. 

(10) Nand Kishore v. Ahmed , I.L.R., 18 

All., 69 ; Yad Ram v. Vmrao Singh , T.L.R., 
21 All., 380 ; Bholapershad v. Ram Ball, X 
L.R., 24 Cal., 34 ; Sackitananda v. Bolar am, 
I.Ii.R,, 24 Cal., 644; Gopi Nath v. Bhugwat 
Pershad , T.L.R., 10 Cal., 697 ; Shangapa v, 
Krishna , I.L.R., 15Mad. , 267; Sivasankaran 
v. Panohani , 8 M.LJ., 302; v. Mahadev, 


L. J., 95 ; following Bari Krishna v. Watson 
d Co., S C.W.N., 365 ; Hefner _ v. N . W. 
Mutual Bife Insurance Co ., 123 XJ. S., 747. 

(1) Rally Prosonno v. Dinonath, 11 B,L. 
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R., 60 (note) : 10 W. R., 469 ; Kalee Prosunno 
v, Dinonath, 19 W. R., 435; Tamaoonnissa 
v. Woojjulmonee, 20 W.R., 72 ; Sita Nath v. 
Nobin Chunder, 5 C. L.R , 102; Gopi Nath 
v. Bhagwat Pershad , I.L.R., 10 Cal., 697 : 
Bari Gobind v, Akhoy Kumar , I.L.R., 16 
Cal., 364 ; Issur Chunder v. Gopal Chundra, 
I. L. R., 25 Cal., 98; Baroda Sundari v, 
Dino Buridho, ib 874. 

(2) Nand Kishore v. Ahmad Ata , I.L.R., 
18 All., 99 ; Bhola Pershad v. Bam Ball , I.L. 
R„ 24 Cal., 34; Sachitanand v. Bolar am, I. 
L. R., 24 Cal., 644 ; Qhowdhry v. Gopal, 18 
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Bom., 820; Bavji v. Mahadev, ib., 672; 
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Thakur Bohim v. , Vishivanath, 13 C. P. 
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Sill. Buli the question does not rest there. Bor while on the one hand,, 
the mortgagor is not bound to look beyond his mortgagee, in view of the 
mandatory provisions of this rule, the questiotf is *not one of convenience 
but one of competency. Are the benamidar and his beneficiary both 
interested in the mortgage? In one sense they both are, since the term 
“ interest ” is not necessarily confined to connoting personal interest, and the 
benamidar is interested in so far as he holds the mortgage in trust for the 
beneficiary, while the latter is interested because he is the real owner thereof. 
These considerations appear to have been overlooked in several cases in which 
the right of the benamidar to sue at all has been denied. (*) But these cases rest 
upon no intelligible foundation, especially those in which the right was denied, 
even though the rightful owner had been made a defendant.® Such a position 
to be tenable must assume that a benamidar is intrinsically a vicious person 
or that benami transactions are presumably fraudulent, but this view can be 
scarcely maintained in view of the decisions of the Privy Council® (§ 70o). 
Indeed, to say that a defendant may show that the person from whom he had 
borrowed was not his creditor, would furnish him with a facile ground or 
attack, without in any way furthering the cause of justice. Of course, ha 
should not be in any way damnified by the benamidar’ s action, and, as has 
been remarked before, to this extent he is protected. It is sometimes said 
that the statement that a benamidar may sue in his own name is o||y true as 
regards suits on contracts not relating to immoveable property.® And so it 
has been recently held in Calcutta that a benamidar being merely a person 
who lends bis name to another, but who has neither title to nor possession 
of the property, has no right to maintain a suit for recovery of possession of 
property, of which he is merely a benamidar , although where a suit has 
been allowed to ba brought by him, the decree will equally bind the 
beneficial owner.® But it may be urged against this view that it is not 
a person with title or possession who alone is entitled to maintain a suit, 
for if it were so, an agent, a trustee or other persons acting in a fiduciary 
character will have no right to sue. The crux of the question rather is whether 
a benamidar may not be regarded as a person possessing the implied authority 
of the beneficiary to maintain a suit. Indeed such an authority must be presumed 
where the benamidar is permitted to take a mortgage or otherwise hold himself 
out as th%beneficial owner. It may, therefore; be taken as the better view that 
the mortgagee is not precluded from suing merely because he is shown to be the 
benamidar , nor is the suit without him necessarily defective because the rule was 
never intended to compel persons to disclose their secret title, though if the fact 
be known they would be proper if n ot the necessary parties to a mortgage su it. ® 

1. L.R., 22 Bom., 672 ; Dagdu v. Balwant, I. R., 21 Mad., 30 (31). 
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R., 159; Fumlun v. Omda Bebee, 10 W. R., immoveable property; it being held that a 
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2112. Heirs of Deceased Mortgagee.— Where the original mort- 
gagee is dead, all persons entitled to a share in the inheritance should be made 
the plaintiffs, unless there is an executor or administrator of his estate who may 
then sue alone in his own name. In the event of the legal representatives 
being insolvent;, or eoliusively or otherwise refusing to sue, the legatee or the 
next-of-kin would be entitled to sue on it, if it appears that the benefit of the 
mortgage would probably be otherwise lost to the estate.* 1 2 ' In ease of collusion 
even an unsecured creditor may bring an action for foreolosumt ) If the 
mortgagee has absolutely assigned his mortgage, he has no more living interest, 
and the assignee alone is competent to enforce the mortgage. But .if the assign- 
ment was merely by way of security, he would have to be added . as a 
co-plaintiff.* 3 * ) In the latter case the judgment directs an account of w-hat is due 
to the original mortgagee, and then of what is due to the derivative or sub- 
mortgagee ; and that upon payment to the latter of the sum due to him, not 
exceeding the sum found due to the original mortgagee, and on payment of the 
residue, if any, of what is due to the original mortgagee, both of them shall 
reconvey to the mortgagor. 

2118. Where there are several mortgagees and some^ of them afterwards 
take fresh mortgages of the equity of redemption, it is then impossible for all of 
them to join as plaintiffs, for since all subsequent mortgagees must be impleaded 
in the suit by the prior mortgagee, the mortgagees holding both the prior and 
subsequent mortgages would have to be made both plaintiffs and defendants in 
such a suit and which would be clearly anomalous. Moreover, if any subsequent; 
mortgage is held by the prior mortgagee, he could not proceed^ upon his first 
mortgage without suing also on his second mortgage, since it is the object of 
the rule that all the rights and interests of parties impleaded in the suit shall be 
adjudicated. It, therefore, follows that where the same mortgagee holds several 
mortgages, the right arising therefrom should also be comprised in the suit and 
adjudicated upon ; and a mortgagee cannot be permitted to obtain an order for 
sale in a suit brought on only one of his mortgages, leaving the determination of 
the existence or otherwise of other mortgages and charges in his own favour, 
and of the extent and validity thereof for future suits, between himself, the 
mortgagors and purchasers of the mortgaged property in such sale.* 5 ) In such, 
a case, therefore, all the mortgagees need not combine to foreclose a mortgage, 
it being sufficient if the mortgagees interested in the equity of redemption are •* 
made defendants.* 6 ) 

2114. Parties to Eedemption.— The right of redemption differs from 

the mortgagee’s remedies in that while any single individual 
I^ntiffs eCeSSa|iy ' m how small so ever a portion of the rnort- 
® am s ‘ gaged property may singly sue to redeem the entire property 

any co-mortgagea cannot aparo from the rest sue to enforce the. creditor’s remedies 
against the mortgaged properties. In this view it is not necessary for a 
redeemer to await the joinder of all others entitled to the same right, though in 
view of this rule, as a matter of procedure he is bound to implead all those 
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whether ranking as mortgagees or oo his side. W In a suit foT redemption all 
persons jointly interested in the equity of redemption would ordinarily have to 
join as plaintiffs. But it may happen that all persons interested in redemption are 
not equally willing or able to redeem, and in such case those unwilling or unable 
to join as plaintiffs may be impleaded as defendants. A co-heir of the mortgagor 
having an interest in the mortgage at the time of the redemption-suit is a 
necessary party to the suit;, but not otherwise.^ But in the absence of evidence 
to the cootrarv, it is presumed that the mortgagor contracts in his individual 
capacity, and is, therefore, entitled to redeem without joining his relations. 
But where the mortgagor was a Mahomadan, his brother and sister were held 
to be necessary parties, as otherwise the possessor may be exposed to many 
•suits upon th.8 same cause of action.^) If all persons interested in the equity 
of redemption cannot be made to join as plaintiffs, they may be impleaded as 
defendants. And when an infant member of an undivided Hindu family ought 
to be a party to a suit by name in order to be bound by it, he is not properly 
represented by the manager of the family, but must be represented by a 
certificated guardian.! 5 ) In one case it was held that the manager of a Hindu 
■family could in a suit for redemption represent a minor member of thefami!y(6) 
but in a subseauent case it was said that in the case there were special circum- 
stances affording ground for holding that the plaintiff bad been efficiently 
represented by the manager (^) and that where it appears that the minor 
is' not sufficiently represented by his brother who was not then either the 
de facto manager, and did not profess to act for the family, the Court will not 
hold the minor to be bound by the decree to his prejudice' 8 ) It is so in all 
cases that where the creditor seeks in suit to bind a son’s estate in ancestral or 
■other property for a debt incurred by his father and not by him that tne son. 
should be made party to the suit. (9) The son can then raise all proper defences, 
and if a decree for sale shall be made, a purchaser will be protected without 
any prejudice being done to the sonJ^) And where the mortgagor has more 
than one son, they must all be joined in the suit. And if a son is excluded 
although the mortgagor’s other sons may have been joined in the suit against 
him he can insist upon a re-trial of the issues which he may subsequently raise, 
and is not bound by the proceedings in the previous case.^ 11 ! But while this view 
has not been impugned by the Allahabad High Court, it has been there laid 
down generally that the son of a Hindu being bound to pay the debt incurred by 
his father, it is not necessary to implead the son in a suit against the father. 
The creditor may no doubt in his original suit implead him, but his omission to 
do so will not deprive him of his subsequent remedy against him, In this 
respect, according 'to the Allahabad view, there is no difference in principle as 
regards the subsequent remedy of the creditor against the Son between the case 

Bom.* 21 (24) ; Deoji v, Sambhu , I.L.R., 24 
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of a debt secured by a mortgage and a simple money-debt. M The effect of this, 
ruling seems to be that a son need not be necessarily joined in a suit against 
the father, but in such a case the decree would be defective, for it may be ques- 
tioned by the son who is not barred from trying the fact or the nature of the debt 
in a suit of his own, and similarly, if the creditor desires to obtain a remedy 
against the ancestral property or any part of it, in the hands of the son, ha 
must seek that remedy in another suit against him, in which case, again, the- 
decree obtained against the father would not operate as res judicata, for the 
obligation of a Hindu son to pay his father’s debt is not an obligation which he 
has - eurred jointly with his father; and the creditor’s cause of action against 
the father and the son is not a single cause of action which is exhausted upon 
a decree being obtained against one of them only. (2) In this view of the law 
the Allahabad and Madras views are more in concord with each other than 
they would appear to ba at first sight. But where the son of a Hindu, forming, 
a member of the joint family, has not been joined in the suit but is subsequently 
upon the death of the judgment-debtor mads a party as the legal representative* 
of his deceased father to proceedings in execution, in is not open to him to 
impugn the decree in the execution department, on the ground that he was not* 
made a party to the suit in which the decree was passed. “ The determination 
of such a question would lead to a determination of the question of the 
validity of the decree passed against the father. Such a question is beyond the 
scope of the powers of a Court executing a decree. ”( 1 2 3 * ) 

Where a mortgage is made by two tenants in common, both of them must 
be parties to the action to redeem; one cannot redeem in the absence of the other. 
Where two different estates ar8 mortgaged, the person entitled to redeem one 
estate cannot bring an action to redeem without making the person entitled to- 
redeem the other estate a party. W 

The presumption of death arises in the case of a mortgagor not heard of 
for thirty years, upon which his heirs might redeem. ( 5 ) Where the party 
entitled to redeem does not ask for the relief in express terms, the Court 
should not be too technical in such a matter, especially where the result of not 
recognizing such right would be to extinguish his security. ( 6 ) 

2115. The defendant to a suit for redemption must necessarily be the 
person in whom is vested the corresponding right of the mort- 
gagee.< 7 ) If the latter has assigned or sub-mortgaged his 
interest, then the latter are necessary parties. And since the 
rights and liabilities of the mortgagor and mortgagee are correlative and reciprocal 
it follows that those who would be necessary plaintiffs to the mortgagee’s 
suit would be equally necessary defendants to the mortgagors’ suit against him. 
Indeed, the rule makes no distinction between the two forms of action, and 
between those who should sue and those who should be sued against. But 
from the very nature of the suit, persons having adverse interests must be 
arrayed in opposition. 
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2116. A man cannot either solely or conjointly with others bring an 

p . action against himself. ( l > The principle of this rule is so 

defendant. ^ we ^ rec °g Q * ze( ^ ^ a debtor be appointed the executor of 
the will of his deceased creditor, the appointment has in 
common law the effect of extinguishing the debt, lest otherwise he may have to 
sue himself in administering the estate of the deceased testator. ( 2 > But in equity, 
however, he remains accountable for his debt, for it is a rule of English law 
that a release of a debt without consideration is invalid unless made by deedJ 3 4 5 6 * ) 

The rule is so strictly observed that the same individual, even in different 
capacities, cannot be both a plaintiff and a defendant to one and the same suit.® 
It is to prevent this incongruity that it is provided that a defendant cannot act 
as the next friend of an incapacitated plaintiff, nor can the plaintiff as the 
guardian ad litem of the incapacitated defendant.® But this disability does not 
stand in the way of adjusting and determining the rights of all the parties to a 
suit.® But where the first mortgagee being also a puisne mortgagee, had in an 
action for foreclosure on the first mortgage impleaded himself as a defendant, 
his name was struck out as a co-defendant, (?) 

But where the mortgagee is interested both as a creditor and debtor, though 
the mortgagee cannot be both a plaintiff and defendant, that would not prevent 
the rights of the parties from being equitably adjusted. ® But in no case will 
the Court allow the mortgagee to appear both as a plaintiff* and defendant, and 
for that purpose the Court will order amendment of the plaint and pleadings if 
necessary. ® But if after the institution of the suit one of several co-plaintiffs 
should refuse to prosecute the suit which he should desire t»o withdraw, the 
proper procedure for the Court is then to order that the recusant plaintiff’s 
name be struck out as plaintiff and added as defendant.( 10 ) 

2117. This rule merely enjoins the joinder of all interested persons; 


2117. This rule merely enjoins the joinder of all interested persons; 

its does not further insist upon the proper array of 
mvonglide. m parties as plaintiffs or defendants, as to which the courts 

possess ample powers. (M.) A purchaser from a co-sharer 
mortgagee brought a suit on the mortgage for the amount due to him alone, 
alleging that the amount due to the other sharer had been paid by the mortgagor, 
and agreeing to pay the court fee if anything be found due to the co-sharers 
whom he had impleaded. It was held that the suit was really one for what- 
ever might be due under the mortgage, and if anything was due to the other 
co-sharers they could apply to be made plaintiffs, but that the suit could not 
be defeated as all persons representing the mortgagor and mortgagee were 
parties to the suit. 

2118. Time for joining Parties.— A necessary party must be joined 
before the institution of the suit. But if the mortgagee has through inadvertence 
or mistake omitted to join him, the defect may be rectified at the first, or even at 
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& later hearing.* 1 ) Non-joinder of a necessary party may be pleaded by the 
defendant in his defence, bub a parby pleading non-joinder musb prove who 
that party is.* 2 ) So a person applying to be added as a party must show 
that he has a subsisting interest in the property. For example, a usufructuary 
mortgagee suing for a declaration that a decree for sale obtained by a prior 
mortgagee without joining him must shew that the usufructuary mortgage 
-still subsisted and had not been discharged. * 3 ) Where a person finds his own 
right recognised, he cannot complain that some other person who has no right 
has been also recognised as having some right,* 4 ) 

In England, isave may be given to join a party even before a decree for fore- 
closure is drawn up,* 5 * and a similar power is conferred on the Courts in India.*. 6 * 

Having in view the object with which this section is enacted, the Court 
should not refuse a prayer to amend the plaint, and join a necessary party, 
-even though the plaintiff had been previously given an opportunity, and the case 
was nearing conclusion tf) though in such a case the plaintiff may be mulcted 
in all costs incurred up to date.* 6 * The Court will not, however, allow an 
amendment which will preclude the defendant from raising the plea of limi- 
tation though this qualification applies only to an added defendant.* 10 * But 
subject to just limitations the Court will allow an amendment even at a late 
•stage of the case so as to ensure the joinder of all persons, and in this respect 
the Court would appear to possess unfettered discretion.* 11 ) 

2119. Joinder after Preliminary Decree. — In England it is said 
that parties may be added to an action for foreclosure at any time until the 
final decree is made.* 12 * The rule is even wider in India where the Court may 
at any time add parties to a suit so as to enable it to effectually and completely 
adjudicate and settle all the questions involved in the suit.* 13 * The Court may 
then add a necessary party even after decree.* 14 * But in what cases would the 
Court be justified in exercising this power ? The provisions of the English 
Judicature x\ct * 15 * in a measure answer this question. For they provide as 
follows 

(1) S. 32, Civil Procedure Code. justice to the other party. Courts do not 

(2) Venkatacharyav. Katrapa» 3 Bom. L. exist for the case of discipline, but for the sake 

E., 935 (938). of deciding matters in controversy, and Ido 

(3) Chitta Singh v. Devi Din , I.L.E., 42 not regard such an amendment as a matter of 

AIL, 170. favour or grace.” Cooper v, Smith , 26 Ch. 

(4) Mad. Unrep. S. A., 1243 of 1901. D., 710, O.A., 10 App. Cas., 259 ; Dhaniram 

(5) E, S. C. Ord. XVI, E, 11; Keith v. v. Bhagirathi, I.L.B., 22 CaL, 692 (712). 

Butcher, 25 Ch. D., 750, (12) Keith v. Butcher , 25 Oh- D,, 750, in 

(6) S. 32, Code of Civil Procedure. which the reporter cites Attorney- General v. 

(7) Bhagmani v. Subh Narain , (1905) A. Corporation of Birmingham, 15 Gh. IX, 428, 

W. N., 35 ; Amimddin v. Khairuddin , (1900) as authorizing this procedure. But on turn- 

A.W.N., 20. mg to that case, it will be found that all that 

(8) Dhaniram v. Bhagirathi, I.L.B., 22 Jessel, M. R., laid down was that parties 

Cal., 692 (711, 712): Bhagmani v, Subh could not be added after final judgment (see 
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not to correct if it can be done without in- (15) Ord, XVII of 1883* 
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In accordance with these rules, the practice in England under the Judicature 
Acts has been to admit as parties to the suit, all persons whose interest might in 
any way be affected. M The same practice appears to have been followed in India 
both before and since the passing of the Code.( 1 2 3 4 * l Even the Appellate Court has 
inherent power to add as parties to the appeal persons who were not parties 
to the original suit. (3) 

2120. Joinder in Appeal and Execution. — The question whether 
a person joined in a suit must also be joined in appeals and execution has 
been answered in the affirmative. As regards joinder in appeal it has been 
held in Madras that a person interested in a mortgage must be joined in 
appeal, though he may not be interested in the result of the appeal. 
The Madras Court regards the provisions of this section as imperative, and 
as such must be strictly conformed to even in appeals and second appeals. 
Accordingly, if the necessary parties are not made parties in the second 
appeal, it will be dismissed even though all the interested persons had been 
joined in the Court of Eirst Instance. Indeed, in a case the appellants’ 
pleader applied to join the excluded persons explaining tbat he was not able 
to make them parties to the second appeal a$ they had not been made 
parties in the lower Appellate Court. But as no satisfacfo ry reason was 
forthcoming, the Court refused leave to add, and dismissed the appeal. 
And so in another case it was held that the mortgagees are necessary 
parties in an appeal against a part of the decree for redemption, though 
they may not be interested in opposing the appeal; and if the appeal is 
withdrawn as against them, it cannot proceed against the otbeis and will 
have to be dismissed. ($) Similarly, a person joined in the suit is a necessary 
party to the execution-proceedings. But his non-joinder in execution 
would not entail the same consequences on the result of the suit as his 
non-joinder in the suit. A co-sharer who had obtained a portion of the 
mortgaged properties on a partition after the execution of a mortgage-bond 
by the other co-sharers hypothecating their undivided shares in the said 
properties was made a party 7, to the mortgage-suit, but he was not joined in 
the execution-proceedings in which, however, his share was sold. Hp 
contended that the sale was so far as regards his share a nullity, but it 
was held that though he should have been, but had not been, joined, the 
sale was not a nullity, but could be set aside only in a proceeding properly 
set on foot for that purposed 8 ) So where a suit was brought upon a 
mortgage against the original mortgagor, and upon the latter’s death all 
his heirs were not brought on tbe record, and in execution of the decree 
thus obtained the mortgaged property was sold, it was held in a suit by 
the heirs not on the record, tbat they were entitled to redeem their share 
of the mortgaged property upon payment of a proportionate share of the 
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mortgage-debt;. W Although persons joined in the suit must be impleaded 
in execution, it does not necessarily follow that an omission to join them 
in the original suit can be made good by joining them in execution, for the 
executing Courts are bound to execute the decree as it stands, and the 
mere joinder of an excluded interest could not serve the purpose of the rule; 
since there can be no adjudication of the rights of the person newly joined 
in execution. Where, therefore, a puisne mortgagee bad obtained a decree 
for sale without joining the prior mortgagee, and the latter^ applied in 
execution claiming priority and his right to be first redeemed, it was held 
that the executing Court had no jurisdiction to join him. 

21 21, Persons wrongly joined.— It is the duty of the plaintiff to see 
that tbe person whom he sues is competent to represent the interest affected by 
his claim. If, therefore, he sues a person woo had in law ceased to represent it, he 
cannot by his decree charge the estate. So where the mortgagee sued his mort- 
gagor’s widow on his mortgage, obtained a decree and having himself purchased 
the property sued the mortgagor’s mother in ejectment who shewed that the 
widow had at the date of the mortgagee’s suit forfeited her husband’s estate by 
reason of her re-marriage, and therefore, could not represent it, the Court upheld 
her defence and held bosh the decree and the sale to be nullities.^) 

21 22. A defendant impleadedin the suit but against whom no adjudication 
is made, is not precluded from maintaining a separate suit to establish his right 
to the property attached by the decree-holder in execution of the decree passed 
in the ease.! 1 2 * 4 ) 

While sons, brothers and other male members of a joint Hindu family are 
necessary parties because they ar8 possessed of determinable interest in the 
joint property, the same cannot be predicated of the female members and others 
having only a claim to maintenance and who are, therefore, not necessary 
parties. Similarly, where the property involved is the self-acquired property of 
the mortgagor, the fact that he wa3 a member of a joint family would not make 
the other members interested in his mortgage. So a Hindu female may mortgage 
her stridhan and the mortgagee may sue her alone without making her husband 
a party. 

A member of an undivided Hindu family might enter into a contract in his 
individual capacity, and when suing to recover moneys due to him under that 
contract, he need not join the members of the joint family as plaintiffs, and 
members of an undivided Hindu family, who are minors and who are not shown 
to have been admitted into tbe trading firm to have taken part in its business 
need not be made parties as plaintiffs to a suit to recover moneys due to the 
family trading firm.! 5 ) 

As the law of the devolution of property in the case of a Mahommedan is 
different, persons other than tbe executant of the deed would only be joined if 
they have acquired any interest in the mortgaged property by transfer. 

The question whether the decree obtained against a Mitakshara father was 
obtained in his representative capacity would depend upon the nature of the 
debt, and cannot be gone into in the course of execution- proceedings.! 6 ) 

(1) Surya Bibi v* Monindra Nath, 4 C. W. 23 All., 346, following Chowdhry Waked y* 

N., 507. Juman t 11 B.L.R., 149, P.C. 

(2) Buham Singh v. Raghubir f X. L. R., (5) Lutchmanan v. Siva , X.L.R., 26 Cal., 

27. All., 700, 349; Anant Ramv. Chhannulal, (1900) Tin- 

(31 Qouri Charun v. Sita t 14 C.W.N. 346 ; rep. N.W.P. Case No. 186. 

5 I.C., 710. (6) Jwgdt Lai v. Audk Bekari, 6 C.W.N.* 

(4) Kalha Prasad v. Basant Bam, I.L.R., 223. 
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2123. Mortgagees inter se have no right of partition 
, Partition, of the property by a suit to which the mortgagors are not 

| made parties. U) 

2124. Pleadings by Parties j.oined. — The policy of the rule being 
■then to avoid multiplicity of suits (§ 2091), it is essential that the parties 
joined must assert whatever rights they may possess in the same suit, failing 
which they may conceivably be debarred from enforcing them in a separate 
suit. If, for instance, all the property comprised in the mortgage was liable 
for the debt, persons joined as being interested in different fragments of the 
equity of redemption may legitimately plead that not more than a rateable 
part of the mortgage-debt should be thrown upon the property in their hands, 
-and it would be no answer to them the mortgagee has, because of his own 
laches lost his remedy as against a portion of the mortgaged property.! 2 ) So 
a prior mortgagee, being joined in a suit instituted by the puisne mortgagee, 
is bound to set up bis prior mortgage and claim to have it redeemed or that 
the property should be sold subject to bis prior mortgage-lien,® and if he 
fails to do so, the mortgage-lien would be deemed to have been extinguished W 
-Similarly if the puisne mortgagee being a party to a suit on a mortgage prior 
to his own, omits to claim his right to redeem such prior mortgage, he cannot 
afterwards sue for that purpose on the mortgage he has omitted to plead.® 
Bub persons joined as co-plainfciffs or co-defendants are not bound to have their 
rights inter se determined in the same suit. If suppose a suit for sale is 
instituted by a first mortgagee against the mortgagor and a second mortgagee, 
can the latter compel the mortgagor to redeem not only the first mortgagee 
but also his own mortgage, and in default is the sale to be ordered foir payment 
of both the mortgages or only the first mortgage? In cases governed by this 
Act, there is no doubt, but that having regard to the language used in sec- 
tion 88, the sale can be made only to pay off the plaintiff- mortgagee. There 
are, however, certain cases of the Calcutta High Court which lay down the 
contrary.® But these cases illustrate the practice and procedure on the 
original side of the High Court, which is based on its own rules and the present* 
practice of the English Courts, and is not governed by this Act. These cases, 
then, afford no guidance for interpreting the procedure to be followed under the 
Act and which must be determined having regard to the language of the Act.® 
The object making a puisne mortgagee a party defendant is no doubt to 
simplify procedure, by giving him a chance to redeem, or selling the property 
free from his incumbrance, but it is said that it does not therefore enable the 
puisne mortgagee to practically obtain a decree against the principal defendant 
without bringing a suit properly framed for that purpose. ® But at the same 
I time this much is certain that in any case the subsequent mortgagee may 

^ participate in the surplus sale-proceeds. ® In this respect the Act prescribes a 

** (1) Mungli Prasad v. Ishri Prasad , I.L. 24 AIL, 429 (436), P.G. 

R., 18 All., 476. (5) Sri Gopal v. Pirthi Singh, I. L. R., 20 

(2) Imam Ali v. Baij Nath , I. L. R., 33 All), 110, 0. A., I. L. R., 24 AIL, 429 (436, 

Cal., 613 (621) following Hari Kissen v. 437), P. C. 

Viliat Hossein, I.L.R., 30 CaL, 755; Surjiram (6) Auhindro v. Chmnoolall , I. L. R., 5 

v. Barhamdeo . 2C.L.J., 2C2. Cal., 101; Rissory Mohun v. Rally Churn , 

(3) Sri Gopal v. Pirthi Singh , 20 I. L, R., 22 Cal., 100; Rissory Mohun v. 

AIL, 130; O.A., I. L.R., 24 All., 429, P. C. ; Rally Churn, I, L. R* 24 CaL, 190. 

'Gopal Lai v. Benarasi, I.L.R., 31 CaL, 428 ; (7) Mackintosh v. Watkins » 1 G, I». J., 31. 

1 Keshavram v. Ranchhoddas t 7 Bom. L. R. (8) 16. . ■ 

r 815, (9) Dorasamiv. Ver/kataseshayyar, I.L.R., 

(4) 8. 13, Exp. 2, Code of Civil Procedure. 25 Mad,. 108 (114.) See 8. 97 “fourthly” ; 

j Gopal Lai v. Benarasi , I. L. R., 31 CaL, 428 Form 128, sob, 4, Civil Proceduxe Code. 

(431) ; Sri Gopal v* Pirthi Singh $ I. L* R., 1 k ■ 



(1) Jones 5 Mortgage (5fch Ed.), § 1574. 

(2) Darnell’s Chancery Practice (7th Ed.}» 
1160* 

(3) Muhammad v. Visvanalha. 12 M. L. 
B., 471, cf. Balwant Raosr. Narayan, 6 

Bom, L. B., 97* 

(4) Norendra v. Lwarka, I. L* B., 3 Cal., 
397. 

(5) Maiherisv. Gulab. 6 Bom. L.B., 284. 

(6) Janki Per shad v. KishenDat, I. L. B., 
19 All., 478, F.B. 

(7) Matadin v. Kasim Hussain, I L. B., 
13 All.. 432 (465), F. B, 

(8) Jugal Kishore v. Kartik Glunder , I,L. 

B., 21 Cal,, 116: following Kokil Singh v. 


Dulu Chund , 5 C. L. B,, 243 ; Kasirmmnissc t 
v. Nilratna , I. Ij, B., 8 Cal.. 79; see also 
Muhammad v. Man Singh , I. L. B., 9 All., 
125. 

(9) S. 3, ante, § 137 ; Narayan v. Mhrw, 
(1878) B. P. J„, 201; Balshet v. Ganesh , 
(1874) B. P. J., 154. 

(10) IPasmtev v, Narayan, (l£82) B.'P.J., 21. 

(11) Ncrender v. Lwarka, I. B. B-, 3 Cal., 
397 ; decided when the rule was qualified by 
notice. 

(12) Brij Kishore v. Madho Singh , % 

A. Ii. J.752 ; O. A., 28 All., 279; 

cf. Bhmvari Lai v. Lay a Sundari, 18 C.W., 
N. 815 (822). 
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procedure in consonance with the practice of the American Courts/ 1 2 ) though' 
it differs from that followed in the English Courts. 2) There can be no res ; 
judicata as between co-defendants in a mortgage-suit, or for that matter, in 
any suit, unless the matter was in issue between the co-defendants inter se and 
not merely in issue between the plaintiff and the defendant in the suit. Where 
therefore in a suit for sale, the plaintiff a puisne mortgagee made the mortgagor 
and the prior mortgagees parties to the suit, and obtained a decree for sale 
subject to prior mortgages of all the defendant mortgagees, but there was no 
question of priority or of redemption dealt with in the suit or decree, the claim 
of one defendant against another would not be res judicata by reason of any 
decision in the former suit.! 3 4 ) 

2125. It is the duty of the mortgagee to discover the persons who are 
entitled to the equity of redemption, or are entitled to redeem the mortgaged 
property, W) fact stated in a written statement in a previous suit between the^ 
parties is sufficient notice of the fact, though the written statement was reject- 
ed/ 5 ) It has been held that for the purpose of the section a prior mortgagee 
is deemed to have notice of a subsequent registered incumbrance affecting the 
property mortgaged to him inasmuch as it is the duty of such prior mortgagee 
before suing on his mortgage to search the registry for record of any such 
subsequent incumbrance.! 6 ) Similarly the subsequent mortgagee is deemed to 
search the registry for any prior incumbrances/ 7 ) And where a patnidar has 
been in possession for some years before the date of the suit, it cannot be said 
that the plaintiff has no notice of his interest and, therefore, if he does not make^ 
him a party, the prior mortgagee cannot obtain khas possession of the property 
on his mortgage as against him. ( 8 * > The mortgagee is bound to take notice of 
a person in possession of the mortgaged property, and hence of a puisne mort- 
gagee in possession, (°) unless he was in possession by tenants in which case 
the prior mortgagee cannot be presumed to have notice of his mortgage/ 10 ) 

2126. A party complaining of having been unrepresented in the previous 
suit must shew that he was entitled to be joined as a party, but was not, the 
question of notice being now immaterial. (H) One consequence of not implead- 
ing a person interested in the mortgaged property is stated to be that he may 
sue the mortgagee for redemption only of his own share on payment of a 
proportionate share of the mortgage-money to which, however, the mortgagee 
may himself confine him if he so desire. < 12 ) In such a case it may be said that 
the mortgagee having himself broken in upon the indivisibility of his mortgage 
by acquiring by the foreclosure-decree an absolute title to the mortgagor-defend- 
ant’s share in the property, he cannot complain iif the party excluded deals- 
with him on that basis. According to the view taken in Oalcutta want of notice 
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may, Id some cases, be a good and sufficient impeachment of a mortgage-decree 
on that ground. If, for example, the mortgagee had sued the manager of a 
Mitakshara family without joining the other co-parceners, the fatter cannot make 
their mere exclusion a ground for attacking the decree, unless they also plead and 
prove that the mortgagee had notice of their interest. ( 3 ) In other words 
according to this view his mere exclusion does not entitle a party to sue for or 
claim redemption. So where the person sued was in possession of the mort- 
gaged property it was held that the other person a minor excluded from the 
suit could not sue to annul the sale held in execution of the mortgage-decree, 
when at the time of the suit he was a minor unknown to the mortgagee and 
where there was nothing in the preliminary decree to shew that hi3 interest had 
suffered by reason of his non-joinder. ( 1 2 ) 

2127. Necessary Parties: — Having generally set out the leading 
principles regulating the joinder of parties (§§ 2094 — 2099) of plaintiffs (§ 2108) 
and defendants (§§ 2109, 2114) in the mortgagee’s suit (§§ 2108 — 2113) as well 
as in the mortgagor’s suit for redemption (§§ 2114. 2115) and eliminated those 
whose interest in the suit is either negligible (§ 2106) or non-existent (§§ 2098 
— 2100) and who, are, consequently neither necessary (§ 2094) nor proper 
parties to a mortgage suit there now remain interests whose representation is 
necessary therein. Such are puisne mortgagees (§ 2129) sub-mortgagees 
(§ 2130) members of a Mitakshara family whose position has to be considered 
from the dual standpoint of the rule here enacted (§§ 2144 — 2149) and that of 
Hindu law (§ 2146) ; attaching creditor (§ 2133) alienees pendente lite 
(§ 2134) ; trustees, administrators and the like (§ 2137) debenture -holders 
(§ 2138) kanomdar (§ 2139) lessees (§ 2140); and the surety (§ 2142) after 
which other incidental matters will have to be considered. (§§ 2151— -2176), 

2128. The following persons have been judicially held to be interested 
in the mortgage-security or in the right of redemption, and who should, there- 
fore, be impleaded in a mortgage- suit. 

2129. Puisne Mortgagee. — It is universally conceded that a puisne 
mortgagee must be impleaded in a suit instituted by a prior mortgagee to enforce 
his mortgage. A puisne mortgagee has the right to redeem a prior mortgage.* 3 ) As 
such, he is obviously interested and cannot be put out of account if the prior 
mortgagee knew of his existence. But in any case, being a person interested 
in the equity of redemption, his right to redeem the prior mortgage cannot be 
imperilled by any proceeding concluded behind his back and to which he was not 
a party. He is, moreover, entitled to have his interest protected upon the taking 
of accounts.* 4 ) Where the puisne mortgagee is a mesne mortgagee, he has not 
only the right to redeem the prior mortgage but also to foreclose the subse- 
quent mortgage/ 5 ) But inasmuch as in relation to the subsequent mortgagee 
his position is that of a prior mortgagee, under the rule as now settled he is not 
a necessary party to a suit instituted on a subsequent mortgage, though he on 
his part remains liable to implead the subsequent mortgagee, who possesses the 
right to redeem him and which cannot be foreclosed or lost otherwise than in a 
suit to which he was a party. The Allahabad High Court appears to still 
maintain that the non-joinder of a puisne mortgagee entails the dismissal of the 


(1) Ram Avatar v. Chowdhti Nur singh, 3 
C. L. J, 12 disfcir'gtfiBhing Suraj Prasad v* 
Golab Ghand % I. L. R., 28 CaL, 517. 

(2) Ram Taran v t Rameswar , 11 0,W,N., 

1078. 

G. TP— 172 


(3) S. 74. 

(4) Graves v. Wright , cited 
War. 193- 

(5) O. XXXIV, r. 11. 
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suit, or so much of it as affected the puisne mortgagee . \*-> But this rule does 
(not penalize the plaintiff to that extent, and 0. 1. r. 9 is an authority against 
tbe dismissal of a suit on the mere ground of non-joinder. 

3130. Bub-Mortgagee. — In a suit by a sub-mortgagee to foreclose the 
original mortgage both the mortgagor and original mortgagee are said to be 
necessary parties, since they have both a right to redeem the sub-mort- 
gage. (2). This view was at one time in conflict with that taken in Allahabad 
where the contrary was maintained on the ground that the sub-mortgagee could 
not bring to sale the mortgagee’s rights sub-mortgaged to him. 13) But the cases in 
which this was held have now been overruled,^) A sub-mortgagee may, there- 
fore, now bring to sale the only interest mortgaged to him. But is the original 
mortgagor still a necessary party to his suit ? In England, in such case it is 
usual to implead both the sub-mortgagor as well as the original mortgagor, and 
the ordinary decree in such a case directs an account to be taken of what is due 
to the original mortgagee, and next what is due bo the sub- mortgagee, and further 
directs that upon payment of tbe latter amount to the sub-mortgagee not 
exceeding the amount due to the original mortgagee, and of the residue, if any, 
of what is due to the original mortgagee both of them shall reconvey. In 
default of payment the original mortgagor is foreclosed and the sub-mortgagee is 
ordered to reconvev the property to the original mortgagee on payment by the 
latter of what is due on foot of the sub-mortgage, and in default of payment 
the original mortgagee is foreclosed. <5) The original mortgagor is then, 
undoubtedly, a proper party, but is he also a necessary party ? According 
to the English practice be is not.( 1 2 * 4 5 6 ) The sub-mortgagee may, if he is so 
advised, foreclose the sub-mortgagor without impleading the original mortgagor. 
And he may equally sell his interest without him. But, of course, in doing so 
he cannot imneril the original mortgagor’s right of redemption which he may 
then enforce. ( 7 ) The sub-mortgagees having a derivative interest are 
necessary parties to a suit for redemption. And where sub-mortgagees are join- 
ed, the judgment should direct an account of what is due to the sub-mortgagee 
ordering the payment of this sum out of the money deposited by the plain tiff A Q ) 

3131. Assignee of Mortgage. — The assignment of a mortgage may 
be absolute or by way of security. In the former case the assignee takes the 
place of the mortgagee who is no longer interested in the mortgage and need 
not be joined by the assignee unless he has some claim against him on the 
failure of his assignment in which case he would be a proper though not a 
necessary party. (9) So where the assignment is by way of sub-mortgage then 
in a suit to enforce the sub-mortgage, since the mortgagee is in the position of 
the mortgagor to the sub-mortgagee and the original mortgagor has the right 
to redeem, they are both necessary parties. But in the case of assignment 
of the equity of redemption by the mortgagor, the assignee takes his place and 
he is then no longer a necessary party as he is no longer interested in the 

(1) Alam Singh v, GoJcal S iugh, I. L. R. 85 (7) Bam Shankar v. Ganesh Parshad , I. 

All., 434. * ‘ L. R., 29 All., 385, F.R. 

(2) Hobart v. Abbott, 2 p. Wms., 642. (8) Naraycmv, Ganoji , I. L. R., 15 Bom., 

(8) Ramjatan v. Ramhit Singh, I. L. R„ 692 ». Gokul Das v. Debi Prasad, I. D. R.» 28 

•27 All,, 511 ; Ganga Prasad v. Chunni Lai, AIL, 638, 

I. L. R,, 18 All., 113. (9) Dirg Singh v. Manbhar , 7 I. 0. (All.) 

(4) Ram Shankar v, Ganesh Prashad, I. L. 69. 

R., 29 All., 385, E.B. (10) Ram Shankar v. Ganesh Prashad,!. I*. 

(5) 8eton on Decrees (5th Ed.). 1730. R,, 29 All. 385, F. B-, overruling cowtfrfl in 

(6) See Seton on Decrees (5th Ed,), p. 1733 Ramjaban v. Ramhit Singh, I.L.R., 27 All., 

■note ; 2 Darnel’s Chancery Practice (6fch Ed.), 511. 

p. 1387. 
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equity of redemption. But the original parties stiil continue interested if the 
assignment does not relate to the whole property mortgaged, or if they 
are somehow bound by covenants of indemnity to their assignee. Other 
circumstances may justify the joinder of the assignor, as where the mortgagor 
alleges payment to him, ^ or that he is otherwise accountable to the mortgagor, 

2132. If an assignment is operative inter partes, it is no blot on the 
transferee’s title that it was intended to defraud third 
parties. And since both the mortgagor and mortgagee 
are competent to make a gift of their interest they are equally 
competent to transfer them to another for a purpose which 
though illegal does not affect the right of the transferee to redeem, (§ 1700) 
and consequently to be made a party to the mortgage suit. It is not for the 
mortgagor to object that his mortgage was to defeat or delay creditors. Such 
objection can be taken only by the creditors. (*> Nor can *an assignment be 
questioned as unfair and unconscionable by a person who was not a party to 
the assignment.! 3 ) A transferee whose title cannot be attached in a mortgage 
suit is therefore a necessary party despite the fact that his transfer might be 
open to attack by third parties.! 4 ) 

2133. Attaching Creditor. — Whatever may have been the antecedent 
law and view as regards the right of an attaching money creditor to be joined 
as a necessary party to a mortgage on the property subject to his attachment, 
there can be no doubt that under the present rule he is a necessary party so long 
as his attachment continues. ( 5 ) An attaching creditor is entitled to redeem! 6 ) 
and as such he is interested in the “ right of redemption.” He is therefore, un- 
questionably a necessary party and must be joined as a party to any suit relating 
to the mortgage. This is so, although an attachment does not confer any title 
in the attaching creditor,! 7 ) (§§ 846 — 849), still inasmuch as an attaching cre- 
ditor is permitted to redeem a mortgage, (&) he is on that account sufficiently 
interested in the mortgage so as to be a necessary party. In England judgment- 
creditors who have obtained a charge on the property are necessary parties, but 
those who have not issued legal or equitable execution or registered it are not 
necessary parties, although they might acquire a charge before the time for 
redemption.! 9 ) Judged by this test an attaching creditor should not be a necessary 
party, since his attachment creates no charge on the property in his favour. 
But the scope of this rule and the Act appears to be wider since it allows not 
only charge-holders but others less interested in the property to redeem, and an 
attaching creditor has an interest to protect, since his attachment of the pro- 
perty amounts to a definite move in the direction of its sale which law regards 
as sufficient to confer on him the right of redemption. But the right is not a 
right in rem in the nature of a charge or lien which enures for the benefit of the 

(1) Aiythurai v. Santhu , 1. L. R. 31 Mad. 

252 ; Mahadeo v. Naqo, 7 N. L. R., 130 (132). 

(2) Asanv. Aru , I. L. R., 31 Mad. 206. 

(B) Bhagwcm v. Debi Dayal, I. L. R,, 35 

Cal. 420, P. 0. 

(4) Panchanan v. Mir Abdul, 16 C. W. N., 

920. 

(5) Shanabda v. Srinath, 17 C. W. N., 

871; 17 I. C 432; Venkata v. Venkatara - 
mayya , I. L. R,, 37 Mad. ,418. 

(6) 8.91 (/). 

(7) Moti Lai v. Garrabuldin , I. L. R., 26 
Cal., 179, P. C. ; Peacock v, Madan Gopal , 

I. L. R., 29 Cal., 428, P, B. 


Fraudulent and 
voluntary trans- 
feree. 


(8) S. 91 {/), 

(9) Per Malios, V. C., in Earl of Cork v, 
Bussell , L. R., 13 Eg., 210 (215); dis- 
approving of Mildred v. Austin, L R. f 8 
Eg,, 220, in which a judgment-creditor be- 
fore execution was impleaded on the ground 
that he might acquire a charge, but so might 
any other creditor ; Rotleston v. Morton , 1 
Dr. & War., 374 ; Adams v. Paynier , 1 Coll., 
530 ; Harrison v* Pennell, 4 Jur. N. S., 682 ; 
Joyce v. Joyce, 10 Ir. Eq.* R,, 128 (130); 
Johnson v. Holdsworth , 1 Sim. N. S., 106; 
Gradock v. Piper, 14 Sim,, 310, 



2135. But in a suit for redemption an assignee pendente Lite is generally a 
proper party as having an interest in the subject-matter of the action, and being 
interested in the accounts. Indeed, Shadwell, V. 0., laid down that an action 
for redemption was defective and could not proceed in the absence of an assignee' 
pendente lite if the defendant took an objection on that ground. CO But the 
addition of an assignee pendente Lite could not affect the question of redemption 


A. W.N.,9l. 

(5) Metcalfe v. Pulverroft, 2 V. & B. , 200 ; 
Fisher § 165.1, 2 Robb., 1014. 

(6) Sir T. Plnmer, V. 0., in Metcalfe v. 
Pulverroft , 2 V. & B., 200 /205V. In Mead v. 
Lord Orrery , 3 Atk , (243) ; Worsely v. Lord! 
Scarborough, 3 Atk., 392, the. question was- 
looked at from the standpoint of notice, 

,{l\\8oioman v. Boloman, 13 Sim., 516. , 


(1) Shananda v. Srinath , 7 0. W. N. 871 ; 
17 I- C., 432. 

(2) Ghulam Husain v. Dina Hath, I L. R.. 
23 AIL, 467 (470) ; dissented from in 
Shananda v. Srinath , 7 0. W. N. 871 ; 17 
I. Cv* 432., 

: (3 ) Ghulam Hussain v. Dina Hath , I. L. 
B. f 23 AH., 467 (470). 
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subsequent auefcion-purchaser.tt> The contrary was. however, held in a case 
in Allahabad but in which the learned Judges proceeded upon the incorrect 
datum that an attaching creditor, as such, acquired a charge on the- 
attached propertv.l 1 2 * 4 ) Moreover, the facts of this case were somewhat peculiar, 
and the judgment proceeded upon a different ground altogether. A judg- 
ment-debtor in consideration of a money-decree mortgaged certain property 
by a deed of conditional sale. It was then attached as the proper&y o 
the judgment-debtor, and an order for sale was passed. But before tne 
sale the mortgagee having put his mortgage into suit, the judgment- 
debtor confessed judgment and prayed that as he was unaolo to re eem j e 
mortgage, an immediate decree for possession in favour of the mor gagee 
passed, and a decree was so passed. The mortgagee had notice of the attachment 
but he never made the attaching creditor a party. The latter proceeded on 
with his execution and himself purchased the property. Being resisted in 
obtaining possession by the mortgagee he sued him for possession, it was 
contended that the auction- purchaser bad lost his ngnt toredaem and which 
could not be re-opened except on the ground of fraud or collusion. But it was 
held that a decree suffered in contravention of the provisions of law, could not 
operate to destroy the rights of redemption of persons other than the actual 
parties to the suit. It was also added that as the attachment created a charge 
in favour of the attaching creditor, it inured in favour of the auction-purenaser 
as one purchasing the property sold for the discharge and satisfaction of the 
charge. (?) 

2134. Whatever may be urged in favour of joining an attaching creditor* 
there can be no doubt that a person attaching the property 
Interest created ven £ en te lite is not a necessary party, for on the principle 
pendente lite. pendente lite nihil innovatur , such a person acquires for the 

purpose of the suit no right distinct from that of his assignor. (4> ‘ The rule is 

grounded upon the reason that any person interested in the subject-matter of a. 
cause might otherwise harass the other parties to the suit bv making occasions 
for the addition of new parties.”^ An assignment pendente lite being void or 
voidable and the assignee being bound by the judgment adverse to the assignor, 
there is no reason why an assignee should be deemed a necessary party. Indeed, 
as is remarked by Sir T. Plumer, V. 0., if one party by conveying to others, 
create a necessity for introducing new parties, suits would be undetermin- 
able.^) The rule is, therefore, applicable whether the assignor be plaintiff or 
defendant. 
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•or enlarge that right;, as such an assignee must bake his interest subject to all the 
incidents of this suit. I 1 ) 

2136. The Court may, however, in a proper case being made out, allow an 
assignee pendente lite to be added as a party,! 2 3 ) and such leave would seldom be 
refused where his presence would be conducive to a final settlement of the 
•accounts. Bo in England if the legal estate had been conveyed! 8 ) or the title- 
deeds have been handed over to him, or other incidental or consequential relief 
is prayed for requiring something to be done by him,! 4 ) or the suit is for act 
administration or account the assignee is invariably added as a party. The 
English practice has bean followed in several cases in Bombay,! 5 ) but no 
general working rule is deducible from them. 

Where a mortgagor became bankrupt pending the suit, the official receiver 
or the trustee in bankruptcy is a necessary party, and even should the trustee 
•disclaim all interest, the bankrupt mortgagor cannot be appropriately retained, 
though that may be a sufficient ground for proceeding ex parte against the 
trustee.! 6 ) 

It is the duty of the auctioa-purchasar when made a party in the morfc- 
•gagee’s suit to enforce his right of redemption, failing which he cannot re- assert 
that right when he is sued for possession.! 7 ) 


2137. Trustees, Administrators, etc. — An administrator is a 
•necessary party as representing the estate, unless his powers are limited by the 
letters of administration.! 8 ) An administrator pendente lite does not sufficiently 
represent the mortgagor’s estate, ! 9) nor is an insolvent trustee a sufficient 
party to a suit so as to bind the cestui que trust . ! 10 ) As regards the executor, 
the English rule is that he is not a party where the mortgage is of freehold,! 11 ) 
but he was always joined if it was doubtful whether the mortgaged property 
was sufficient to satisfy the mortgage-debt. ( 12 > As trustees, executors and 
administrators ordinarily sufficiently represent the beneficiaries the latter are 
mot necessary parties.! 18 ) But a trustee who has become bankrupt, or who is 
himself a mortgagee, can no longer represent bis cestui que trust , who then 
becomes a necessary party.! 14 ) Otherwise, all trustees are necessary parties.! 15 ) 
But in the case of charitable trusts the act of the majority binds the rest if the 
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former have acted after full opportunity was given for mutual discussion to all 
the members. I 1 2 3 * But no suit can fail by mere omission to join all the trustees 
if the latter were not averse to obtaining the relief claimed. And although the 
interests of the co-trustees is joint and indivisible, it is fully represented when 
they ar8 all arrayed on one side or other of the suit.® A single trustee may 
sue for redemption without consulting the other trustees or joining again as 
co-plaintiffs ; but the proper decree in such a case would be to order the trust 
property to be restored to ail for the benefit of the cestui que trust. $) It has 
been before remarked that the case of a receiver stands on a different footing, 
and a receiver need not be impleaded where the beneficial owner has been 
impleaded.* 4 5 ) 

The legatee under the will of a deceased person is not sufficiently interested 
to be allowed to contest the will, and it is certain that he has no right to be 
impleaded in a mortgage*suit. <5 ) 

If the defendant be a lunatic, his interests would have to be protected by 
appointing a guardian ad litem , notwithstanding that he has not been so 
adjudged under the Lunacy Act.* 6 ) 

2138. Debenture-holders. — Persons having any interest either in the 
security or in the equity of redemption are necessary parties. Accordingly, where 
an equity of redemption has been purchased by a joint-stock company which 
subsequently issued debentures charged on the mortgaged property, all the 
debenture-holders become individually interested in the equity of redemption 
and must be joined in a foreclosure-suit. (7) 

So where the trustees of a company by its authority gave a legal mortgage' 
in fee of its land to the plaintiffs, and subsequently it issued debentures to 
secure principal sums and interest which were thereby charged on ail its 
undertaking and present and future property, it being provided that the 
debentures were “ all to rank pari passu in point of charge as a floating security 
on the property” thereby charged, it was held that the debenture- holders, 
having an immediate equitable charge, were proper parties to the plaintiff’s- 
action for foreclosure. 

2139. Kanomdar, — A kanomdar is a necessary party in a mortgage-suit 
and where in a suit for redemption, some of the terms were modified on appeal 
by the sub-tenants, and which affected him prejudicially, it was held that the 
decree so passed in his absence should be set aside. ( 9 ) So one of two co-uralans- 
cannot sue without impleading the other co-uraian either as a co-plaintiff or if 
he is recalcitrant, then as a defendant. ( 10 ) But if one uralan is empowered to 
act without the co-operation of the other, it would then be unnecessary to join 
the latter. O 1 ) 


(1) Teramath v. Lakshmi , I. L. R., 6 (6) Act XXXV of 1858 ; Kadala v. Narisi,. 

Mad., 270; Kunhan v. Moorthi , I, L. R., 34 L L. R., 24 Mad., 504 ; Venka tramm ana v. 

Mad., 406(410). Tirmnappa , I.L.R. 16 Bom., 132; Pansukh- 

(2) Kunhan v. Moorthi , I. L. R,, 34 Mad., ram v. Bai Ladkar, I.L.R., 28 Bom., 653 ; 

406 (415). Nabbu Khan v. Sita, I.L.R. 20 All , 2. 

(3) Karattole v. Unni , I. L. R., 26 Mad. (7) GHffithv. Pound , 45 Oh. D.. 553. 

649, F. B. ; Kunhan v. Moorthi, I. L. R., 34 (8) Wallace v. Kvershed, [18993 I Oh; 891. 

Mad., 406 (414). (9) Vedapurathi v. Avara, I.L.R., 25 Mad., 

(4) Rodger v. Ashutosh Mukerji , 6 G. W. 568. 

N., 829; distinguishing Chartered Bank v. (10) Savitri v.Baman, I.L.R., 24 Mad.,.296 ; 
Burish Chunder, 5 G. W. N., xv. (299). 

(5) Bahamaiullah v. Bama, I. L, R,, 17 (11) Teramath v. Lak$hmi t I.L.R., 6 Mad.,, 

Mad., 373. 270 (272). 


0, 3$, V. 1.] LANDLORD AND TENANT. 


nm 


2140. Lessees.— Leases of the mortgaged property present a great 
complexity both in the nature of their origin as well as in their extent and 
operation, so that it is not possible to make a general statement as regards 
their right to be represented in the mortgage-suit. It may, however, be 
generally asserted that in a suit for redemption a lessee or even a mere 
occupant of the land without title may be impleaded as a defendant so that 
his title may be quieted and he may be ejected. But this is only a prudential 
course, which is by no means necessary. Indeed, a lessee of the mortgaged 
property holding only from the mortgagee has no right to resist: the mortgagor’s 
right to possession on redemption, U) even though he was not impleaded. On 
the other hand, where the lessee holds from the mortgagor, or which is the 
same thing, from the mortgagee with the express or implied authority of the 
mortgagor, then he cannot be ejected excent in execution of a decree to which 
he was a party. But all lessees have neither the right to redeem nor are they 
“ interested ” either in the mortgage security or in the equity of redemption 
so as to be necessary parties to the suit. The test is whether the lease would 
be affected by the result of the suit. ( 2 ). It is needless to^ add that since* 
the holder of a mere subordinate tenure such as that of a ryot is unaffected by 
the mortgage and transfer of proprietary interest, he cannot claim to be 
impleaded in a suit affecting it. ( 3 ) But in a suit for foreclosure a lessee of 
the mortgaged property is, ordinarily, a necessary party. As Pontifex, J., 
observed : “In this country patnis , zut -i-peshgi leases, and interests of that 
nature are very considerable interests in the land, and cannot be looked 
upon as mere leases for a term of years which a mortgagee might have the 
right to disregard. They are in fact substantial proprietorial interests, on 
the grant of which, as in this case, considerable premiums are paid ; and it 
is only equitable, that persons in that position should be allowed the 
opportunity of preserving their interests by redeeming any mortgages made by 
the superior holder/* < 4 ) But in an agricultural village where tenancies consti- 
tute distinct interests in land, it cannot be said that the tenants are necessary 
parties to every suit on the mortgage of the landlord’s interest. But a new 
tenant settled by the mortgagee on his own account may properly be impleaded 
in a suit in which the mortgagor seeks to dispossess him on that account/^) 


2141. Landlord.— The landlord being a person holding by a title par- 
amount to that of his tenant is not a necessary party to a suit affecting^ the 
mortgage of his tenant’s holding. But where it is found that a landlord obtained 
possession of an occupancy holding alleged to be non-transferahle by bringing a 
collusive suit for ejectment against a transferee from his tenant, it was held that 
in a suit by a mortgagee of the holding on his mortgage, the landlord would be a 
proper party, since his possession of the holding rested on acquisition from the 
transferee and not on a paramount title/ 6 ) 

2142, Surety.— A person who mortgages his estate as a surety for the 
mortgagor is both under the English and Indian law entitled to redeem ; (71 but 
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acquired a charge on the property, w The aiscnarge oi “ 

personally liable for the payment of the mortgage-money does inot preclude the 
mortgagee from continuing the suit against the mortgagor. I 

The mortgagor of another estate charged as a collateral security is a neces- 
sary party, I 3 ) 

2143. As a rule the reversioners of a Hindu female are not necessary 
parties to a' suit instituted against her, though there may be cases when their 
•joinder would be unobjectionable and even proper. A decree passed against a 
Hindu widow is as a rule personal and does not bind the estate unless so 
The nature of the estate possessed by a Hindu female has been the 
discussion (§ 247), and haying regard to what has been 
* * * ‘ rsioner would sesm to arise whenever 

muoo*uji J ^ — O . 

affect the mortgaged estate and which would consequently 


framed. 

subject of a previous 

there stated, the necessity of joining a rever 

the issues involved i T w ~ 

affect bis interest. 

2144. Members of a Mitakshara Family.— The right of the 
manager of a joint Hindu family to maintain and defend suits _ on behalf 
of the family depends upon the position assigned to him by Hinau Law 
f§§ 299 — 302). Consistently with it the question depends upon the effect 
of this rule on his general powers to represent the family. Generally speaking, 
there can be no doubt, that where a joint family business has to be 
carried on in the interests of the joint family as a whole, the manager will.be 
presumed to have been entrusted with the power of making contracts, giving 
receipts and compromising or discharging claims ordinarily incidental to the 
business; and as such he is entitled to make in his own name contracts in the 
■course of’ that business, and to maintain and defend suits upon these contracts 
without joining with him other members of the family.! 1 2 3 4 5 ) But in such a 
case the defendant may, of course, insist on all persons with whom he 
expressly contracted being made parties to the suit. < 6 ) This is _ the 
general law, and it remains to see whether this rule, while providing 
for a special procedure applicable to mortgages has modified it so as to 
render the joinder of all co-parceners necessary in a mortgage suit. As 
to them it has been laid down in several cases decided with reference 
to section 85 of the Act that in a suit against a Mitakshara father on a 
mortgage of ancestral property executed by him alODe, the son, whether 
minor or adult, is a necessary party, if he was in existence at the day 
of the institution of the suit (?) and the mortgagee had notice of his 
interest. (8) Now since a Mitakshara son must be impleaded because he has 
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an interest; in th e family property from his birth. ife being immaterial whe- 
ther or not he was a party to the mortgage, it follows by parity of reasoning, that 
all oo-parceners, such as brothers and nephews, in a joint Hindu family, must 
also be joined, astbey have an interest in the property in so far as they are in- 
terested in redeeming it. Indeed, where a mortgage of joint family property was 
executed by the managing member of a joint Hindu family, the remaining 
members of the family were, in Allahabad held to be, necessary parties to a suit 
based thereon. W And, at one time that Court went so far as to hold that 
the other members of a joint Hindu family were necessary parties in every 
suit instituted by or against the manager, whether the suit be for recovery of 
a debt secured or unsecured or for any other purpose.^; In the last edition 
of this work this view was stated to be unsustainable, ( 3 ) and it has since 
been overruled by the Privy Council. 14 ) But since then some cases of that 
Court appear to have moved to the opposite extreme in holding that the other 
co-parcenary members are not necessary parties to a mortgage suit under 
this rule as they are sufficiently represented therein by the manager. (5) 
But this view appears to be equally untenable and has been dissented from 
in Calcutta, < 6 ) but in view of a recent pronouncement by the Privy Council (?) 
they require further examination. A Pull Bench of the Allahabad High Court 
had to deal with two cases in which the right of the co* parceners to be 
joined as plaintiffs and defendants came up for adjudication. In the first 
case one Naiti Singh had executed a mortgage in favour of the plaintiff’s 
husband who sued his brother and two nephews as representatives of the 
original mortgagor, and Hon Lai and Jagannath the two sons of the purchaser 
of the equity of redemption from him, but failed to join the four sons of Hari 
Lai and Jagannath grandsons of the purchaser which was pleaded as a defect, and 
whereupon the suit was originally dismissed but the lower appellate Court held 
that the purchaser’s family was sufficiently represented by the managing 
members who appealed to the High Court.( g ) In the other case the suit was 
instituted by the mortgagee’s grandson on foot of two mortgages without?, 
impleading his own son, aged four years : objection being taken on the score of 
non -joinder the plaintiff pleaded that he was suing as manager and sought leave 
to amend fhe plaint to make that fact explicit, but the Court refused to allow 
the amendment and dismissed the suit on the ground that the son was a 
necessary party to the suit, and the two cases were decided by a Full Bench 
which, held that in neither case was there any defect of parties supporting 
their view on three grounds : — (i) on the ground of inconvenience, holding that 
“ the members of a joint Hindu family are frequently very numerous, com- 
prising often absent members and infant of tender years. Furthermore, during 
the course of the litigation there would be in all probabilities frequent births of 
sons, and the array of defendants would never be strictly complete unless during 
the entire time the suit was running its course, every newly born son was added 
as a defendant,” ( 9 > (ii) because the rule makes no new departure, enacting 
as it merely does an old rule of practice, under which managers were held 
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to represent the* family ft), (Hi) a different view justified by the enactment 
of this rule as a part of the substantive law, can no longer be maintained since 
its relegation to the Procedure Code. ( 2 > In this view the Court distinguished 
and overruled its own former precedent'' 3 ) which made the joinder of all parties 
necessary. It was also added that since the sufficiency of such representation 
is recognized by the Privy Council in cases arising out of contracts there was 
no reason why the same rule ® should not apply equally to mortgages. It is 
submitte dthatnone of the reasons given by the Pull Bench justify the practical 
annulment of the rule which enjoins the joinder of all persons interested in the 
mortgage, though it does not of course, imply that the penalty for non-joinder 
should be the dismissal of the suit, nor indeed, does it necessarily render a decree 
nugatory against all those who should have been but were not joined. 

2145. But a member of an undivided Hindu family might enter into 
a contract in his individual capacity and in that case, it would be unnecessary 
to join the other members. So where the suit is to enforce the mortgage of 
a co-parcenary share of an individual member, other co-parceners are not 
necessary parries, since the mortgagee cannot force them to a partition until he 
has acquired his mortgagor’s interest.® Co-parceners in a Hindu family do 
not necessarily become partners in the trading firm, unless it was set up with 
the help of family-funds, and there is no presumption that a business carried 
■on by a co-parcener is a family-business.® 

2146. Mitakshara Son. —The rightlof a Hindu son to redeem a 
mortgage executed by his father may be looked at from two stand* points 
— (a) the stand-point of Hindu law and ( b ) from the stand-point of this 
section. Under the former the rule is that a son is under a pious obliga- 
tion to discharge his father’s debts, unless they are tainted by illegality 
or immorality. Moreover, since the manager is the sole representative and 
mouth-piece of the family fully representing the other co- parceners in his 
dealings with the outside world (§ 299), it follows that any act done by him 
in his representative capacity necessarily binds the co-parceners, who are 
equally bound by any alienation of the family estate made in that capacity. 
And as regards the sons, the binding character of their obligation is greater but 
not less than in the case of any other co-parcener (§ 296). It therefore follows 
and is settled (§§ 293 — 298) that the son is bound by any alienation made by 
the father, and by a sale held in execution of a money-decree obtained against 
him. As the Privy Council observed. “It appears to their Lordships that sufficient 
care has not always been taken to distinguish between the question how far the 
entirety of the joint estate is liable to answer the father’s debts and the question 
how far the sons can be precluded by proceedings taken by or against the 
father alone from disputing the liability. If his duty was of a nature to sup- 
port a sale of the entirety, he might legally have sold it without suit, or the 
creditor might legally procure a sale of it by suit. All the sons can claim is 
that not being parties to the sale or execution-proceedings, they ought not to be 
barred from trying the fact or the nature of the debt in a suit of their own/’(U 
But this was conceded and, indeed, could not well be disputed, but it was con- 
tended that though this was the rule and the effect of Hindu law, the imperative 
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provisions of this section bad had the effect of modifying it so far as it was 
inconsistent with the legislative enactment, and that the object of this rule 
being to afford all persons having an interest in the mortgagee's suit an oppor- 
tunity to exercise their right of redemption, that right of the son could not be 
foreclosed in a suit to which he was not a party. In other words, this section 
impliedly enacted that though a Hindu son may forfeit his right to redeem under 
Hindu law, he could not forfeit it under this Act unless the mortgagee had fore- 
closed him in consonance with the procedure here enacted. And this view 
at one time found favour with the other Courts/ 1 2 ) On the other hand, 
the contrary was laid down by the Madras High Court who based their view 
on a judgment of the Privy Council® : but in this case no reference was 
made to this section or to the view of redemption it is held to support. But 
even those who hold the effect of this section to be to preserve the right of re- 
demption until it is foreclosed in a suit to which the sons are expressly made 
parties, qualify the rule by the proviso, which was a part of section 85, but 
which has been since omitted. It made the rule as to joinder subject to notice 
of the excluded interest by the mortgagee. And it was accordingly held that 
the right of an excluded son to redeem was qualified and not absolute, being 
only enforceable against the mortgagee decree-holder on the sole ground of his 
exclusion if he could show that he had failed to join him as a party to his fore- 
closure-suit in spite of the notice of his interest.® 

2147. This was the only logical outcome of the rule as it existed 
prior to its repeal by the Procedure Gode. For if the right is the necessary 
outcome of this section, it must be subject to the proviso to which 
the section itself is subject, or to put it differently, if the legislature has 
the right to enact a rule it has equally the right to enact an exception. 
Consequently, the rule was so interpreted in certain cases W though the exception 
appears to have been lost sight of in others.® It has been, moreover, held that 
even such an exclusion would be no ground for permitting redemption in a sub- 
sequent suit instituted by the excluded son, if he was a minor at the time of the 
mortgagee's suit and if the suit was instituted against the manager of his family 
in his representative character.® But the question of minority is immaterial, 
since if the Hindu manager has the power to represent; other members of the 
family, he has the power to represent them all irrespective of their ages ; and 
consequently, a decree obtained against him should be equally available against 
all those whom he constructively represented in the suit. Judging from the 
latest cases the Courts seem now inclined to settle down to this view/ 7 ) This 
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Bameswar Malia , 6 C.B.J., 719. 

(4) Bam Nath Bai v. Luchman Bai , LB. 
R., 21 AIL, 193; followed in Kanhai Duibay 
v. Brindawan , 16 C. P. L. R., 169 ; Jian v. 
Gopadya , 5 N.B.R., 117. 

(5) Balaji v. Tulsiram , 2 N. L, R., 90; 
Dindayal v. Seoraj Singh, ib. 116. 

(6) Baladeo Sonar v. Mobarah Ali Khan , 
X.B.R., 29 Cal., 583 ; Bam Taran v. Bames- 
war, 11 O.W.N. 1078; 6 O.B-J. 719; Lalji 
v. Keshowji v. I.L.R, 37 Bom. 840. 

(7) Debi Singh v. Jia Bam , I. B. R., 25 
AIL, 214, F.B. ; Balwant v. A man, I, B. E,* 
33 AIL, 7 ; Jaddo v. Sheo Shankar , I. B. R., 
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view proceeds on the principle that since the interest of the son was sufficiently 
represented by the father sued in his representative capacity as manager, and 
since he would have really represented the son if the latter had been made a pro 
forma defendant, his formal exclusion from the suit was at least a mere irregula- 
rity which could not affect the decree as obtained against the manager : t Gessante 
ratione cessat ipse lex . And this view has now been affirmed by the Privy 
Council in a case in which the excluded members claimed redemption of the 
mortgage foreclosed against their manager and in which they made their exclu- 
sion the sole ground for redemption. The High Court at Allahabad negatived 
their contention holding that they had been substantially represented in the 
previous suit through their manager whose foreclosure sufficed to foreclose even 
their interest in the equity of redemption. ( l ) This view was upheld by the 
Privy Council in a guarded judgment in which their Lordships accepted the 
finding of the Courts in India that the mortgagee had no notice of the existence 
of the plaintiffs, and therefore, they held section 85 of the Act inapplicable, and 
apart from that section, their Lordships added : “ There are occasions, includ- 

ing foreclosure actions, when the managers of a joint Hindu family so effectively 
represent all other members of the family as a whole is bound.”( 2 ) But this, 
observation became a mere obiter in view of the finding that the plaintiffs had failed 
to bring their case within the terms of section 85 under which their suit was 
laid and the decision given. 

2148. The proviso as to notice being now omitted in the rule, it is 
rendered more unqualified than its corresponding prototype. But the 
qualification was superfluous and at times misleading (§ 2088 ) and its omis- 
sion not intended to make the rule more rigid. Nor, indeed, is its effect 
relaxed by its transposition to the Procedure Code. AU the same the* 
correct view of its operation should exclude the deduction sometimes drawn 
and justified by no recognised canon of construction that persons excluded are' 
not bound by the decree. In the first place the Procedure Code offers its- 
own solution as to the effect of non- joinder, for it might be v >uved,( 3 ) and in 
any case no suit can be defeated by reason of non-joinder the Court being em- 
powered to adjudicate the rights and interests of the parties actually before iti.WI 
Again, there can be no doubt that an adjudication made against the manager is- 
res judicata against the other members^ and, therefore, another suit for the 
same relief on the mere ground of exclusion would be barred by the rule which 
clearly recognises vicarious representation. Moreover, it is in consonance with 
the accepted canon of construction that a rule regulating a mere procedure can- 
not abrogate a rule of substantive law, much less Hindu Law — the integrity of 
which has bsen too well guaranteed to be shaken even by an Act of the Indian 
Legislature. In any case, it would be too far-fetched to assume that a general 
rule enacted to regulate procedure could be read as striking at the very 

33 All., 71 ; affirmed O.A,, but the construe- v. Virasami, I. L. R., 21 Mad., 222 ; JPalani 
tive liability of the son whom the mortgagee v, Bangayya , 22 Mad., 207 ; Jigamba 

had failed to implead not considered — Sheo v. Jathai, 22 M.L.J. 45 ; 14T.O, 374 ; Sheo 

Shankar v. Jaddo , I.L.R., 86 All., 383, P.C.; Dulare v. Brij BJzukan, 25 I.C, (Oudh) 849;. 
\Vebri Singh v.Chunni Lai f I.L.R., 33 All.; Balaji v. Tahir am, 2N.L.R.,90; Motiv y 

436; Bari Lai v. Munman, I.L.R., 34 AIL, Karihaya , 5 N.L.R., IS l, dissented from. 

-549, F.B .| ■ Madan Lai v. Keshan Singh , I.L, (1) Jaddo v. Shm&hankar , I.L.R., 33 AIL, 

R., 34 AIL, 572, F.B ; Balki Mahapatra v. 71(78). 

Brojobasi, 16 0. W. N. 1019 ; 14 I. C. 383. (2) Sheoshankar v. Jaddo , I.L.R., 36 AIL 

* BamakrishHa v. Vihdyak, I.L. R., 34 Born,, 383 (387) P.C. 

354 ; Ghivma v. Sada Barka t 12 Bom. L. R.; (3) S» 34, (now 0, 1, r. 18), Civil Proce- 

.-811; Tatya Raov,&uttappa t ih.9iO\Baldeo dure. 

v. MobaraU, I. I*. 3%., 29 Cal., 583; Gorev. (4) Ih. S. 31 (now O. 1, r. 9). 

Kashi Bam t 9 N.L.R, contra; Bamasamayyan (5) lb* S. 13 (now S. 11). 
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foundation of the joint; family system of the Hindus and the necessary safeguards 
by which it is buttressed.^ 1 ) It is, therefore, suggested that too many implica- 
tions must not be drawn from the wording of the rule, which while laying down 
a positive rule of procedure fails to prescribe the penalty for non-compliance 
which must be understood to mean that the penalty if any is not the outcome 
of the rule, though it may necessarily follow in certain cases from other 

■ considerations. But supposing the mere exclusion to be a good ground for 
permitting redemption, then a further question arises, whether the party 

■ excluded is entitled to redeem the entire mortgage or only to the extent of his 
own interest in the property. It has been so held in Allahabad. ( 2 ) The ques- 
tion, however, depends upon the terms of section 60, the last clause of which is 
relevant, and under which the acquisition of a portion of the mortgaged 
property has the effect of destroying the indivisibility of the mortgage. But that 
proviso only creates a right in favour of the mortgagor to redeem his own share 
under the circumstances therein stated. It does not confer a corresponding right 
in the mortgagee to compel the mortgagor to redeem only his own share. The 
question will be found more fully discussed under section 60 (§§ 1423 — 1433). 

2149. The right of the excluded son to redeem may raise the question 
Limitation, of limitation. Ordinarily, the period prescribed for redemp- 

tion is sixty years calculated from the time when the right 
to redeem or to recover possession accrues. & But the effect of the final 
decree made under 0. 34, r. 3 is to vest the estate as from that date 
absolutely in the mortgagee, and, since his possession would then be prima facie 
adverse to the sons, the latter could be permitted to exercise their right of 
redemption only within twelve years from the date of the mortgagee’s entering 
into possession of the property in consequence of the final decree passed under 
Buie 3. W 

Indeed, the effect of this rule barring the right of redemption of all persons 
claiming through or under the mortgagor, would seem to negative the son’s right 
to redeem upon the mere ground of exclusion. And it may be questioned 
whether the effect of section 85 (now O. 34, r. 1) is so far-reaching as the Courts 
have held it to be. That section was enacted as a rule of procedure, and no 
processual rule could be held to abrogate a well-established rule of Hindu 
law by a mere, and by no means a necessary, implication. This subject 
had attracted the attention of the Revision Committee who had at one 
time recommended the insertion of the words — “ and he shall not be bound 
by the decree, unless he was so joined,” but these words were soon after- 
wards cut out and the rule enacted in its present form, which leaves the effect of 
exclusion to the decisions of the Courts. Now if these decisions had been 
unanimous, then the rule might have been held to leave them intact, for, as Lord 
Campbell, C. J., said, where a section of an Act which has received a judicial 
construction is re-enacted in the same words, such re-enactment must be treated 
as a legislative recognition of that construction.® But this cannot be said of 
the present rule. 


(1) Bamakrishna v. Vinayak, I.L.R. 34 483; 51.0. 877; Thahur KalTca v, Thahur 

Bom. 354 ; Chinna v. Sada Barha ; 12 Bom. Debi Singh, [1905] O. C. 233 ; Malkhan v. 
X.R., 811; Tatya Bao v, Puttappa, ib. 940. Bhagirath Prasad , ib. 33 ; Bahadur y. Naina 

(2) Sundar Lalv, CMttar Mai , I.L.R. 29 Mai, (1914) P.L.R. 231; 25 I.C.35. 

All., 215, S.G., before remand ib., 1 ; contra (5) Mansel v. Queen, 8 E. R. 73 ; Bx parte 
.Dindayaiv, Sheoraj Singh, 2 N.L.R,, 116. Gampbell t L. R, 5 Oh. 703 ; Jogendra Chun - 
(8) Art. 148. Act XI of 1908. dra Boy v. Syam Das , 9 C* L. J., 271. 

U) Nidhiram v, Sarbessur, 14 C. W. N., 
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2150. Position of Excluded Interests. — Beyond declaring that 
all persons interested in a mortgaged property must be 
(1) English law. joined in the suit to enforce the mortgage, the section does 
not lay down the consequences of exclusion. In the old Chancery practice the 
misjoinder of the plaintiffs was fatal, and if any person among the plaintiffs had 
done anything which might have amounted in equity to a release of his right, 
the whole suit failed, and it was, therefore, customary to see that all persons 
were arrayed on one side or the other. But this practice was abrogated by the 
Judicature Act which enables the Courts to deal with the misjoinder of plaintiffs 
according to law, justice and equity of the case. W Nevertheless cases must 
occur when a person though a necessary party has not been joined, and in 
such a case the English practice as regards subsequent incumbrancers is that 
if the exclusion was because the plaintiff bad no notice, the puisne mort- 
gagee, though not a party to the suit, is yet bound by the accounts taken in 
the action, the only right remaining to him being that he is allowed to redeem 
the prior mortgage on payment of the decretal amount.® But beyond this he 
has no right, and he cannot be permitted to unravel the account once gone 
into even on the ground of collusion and fraud unless he insists on any parti- 
cular errors.® But a single fraudulent item is then sufficient for re-opening 
an account.® Indeed, this would seem to be the only course open to a puisne 
mortgagee whether the prior mortgagee had or had no notice of his interest. ® 
“Land is mortgaged to A, then to B, then to C. It* A sued to redeem and try 
his debt by decree, G t A and B shall be bound by the account which A made 
in his suit and pay or contribute to the charges of suit, if made without fraud 
or collusion.”® 


215 1. Turning now to the Indian law, it will be found that th8 obligation 
imposed by the words 'shall be joined ’ has been the subject 
Amendment * ” y cons ^erable difference of opinion between the several 

High Courts. Thus it has been held by the Allahabad High 

Court that the non-joinder is a fatal defect in the suit unless cured by Order I, 
rr. 8 (2), 10 (2), (3), (5) and 11 of the Code of Civil Procedure; and where 
such non-joinder is brought to the notice of the Court, it will give effect to the 
objection and dismiss the suit, even though such objection be raised for the 
first time in appeal.® But the soundness of this view has been doubted in a 
later case ® and in another case the Court was of opinion that if a necessary 
party had not been joined the Court should allow the prayer to join by amending 


(1) Per James, L. 3V, in Luke v. South A.L.J,, 210; Bhagmani v. Subh Narain, 

Kensington Hotel Co,, 14 Ch. D., 121 (128) ; (1905), A.W.N., 35. Alam Singh v. Gokal 

Kendall v. Hamilton, 44 App, Cas., 504 Singh, I.L.R., 85 All, 484. But where out of 

(529); 1 Chitty on Pleading (7th Ed.), 462; several persons who apparently had a right 

R.S.O. Order XVI, R. 11. to bring a suit as co-plaintiffs some only 

(2) Derswoldv. Mar sham, 2 Ch. Ca., 170 appeared as plaintiffs, the others beiDg 

22 E. L. R., 8 98 ; Lomax v. Hide , ' 2 Vern., joined as co-defendants, the suit ought not to 

185 ; Godfrey v. Chadwell, ib., 601 ; Monet be dismissed merely because the plaintiff 

v. Western, ib., 663. failed to show that the persons whom they 

(3) Needier v. Deeble , 1 Oh, Ca., 299; 22 joined as co-defendants refused to appear 

E.L.R., 810. with them as plaintiffs ; Biri Singh v. Naival 

(4) Taylor v. Haylin, 2 Bro, 0. C., 310; Singh , I.L.R., 24 All., 22 6;Pyari Mohun v. 

Britt v. Clay , 6 Beav., 503 ; Gething v. Kedar Mall , I.L.R., 26 Cal,, 409, E.B. 

Keighly, 9 Ch.D,, 547 (550). (8) Kundan Lai v. Fakir Chand , I.L.R., 

(5) Williams v. Day, 2 Oh. Ca M 32. 27 AIL, 75 (77). In Bhagmani v. Subh 

(6) Per L*C. in Williams v. Day, 2 Ch. Naram, (1905) A.W.N., 35, the refusal to 

Cas., 82 ; 22 E.L.R., 832 (833). allow a very late amendment was treated as 

(7) Saligrwm v. Earcharan , I.L.R., 12 a material irregularity calling for the inters 

All., 548 ; Gulam Kadir v. Mustakin, I.L.R., ference of the Court in revision, 

18 All., 109 ; Mhd t Abdul v, Dilsukh, 2 



0. 3$, r. i J 


EXCLUDED PARTIES. 


1383 


the plaint, even though the application be made at a very late stage of the j 

case, the plaintiff being mulcted in costs if the application was unreasonably j 

delayed.® And where the defect is disclosed before the decree, according 
to the Allahabad view, the suit must be dismissed. I 2 ) at least, as regards J 

the property comprised in the subsequent incumbrance. ® But in Calcutta, 

Bombay and Madras the suit is allowed to be proceeded with after joining the 
interested party (-1 even in second appeal.® All the High Gourts were, 
however, agreed when the rule was a part of the Act that it was uncontrolled 
by what was section 34 (now 0. I. r. 13) of the Civil Procedure Code, and that, 
therefore, there could be no waiver of an objection to the non- joinder of a 
necessary party. But, as already pointed out, this view can no longer be 
maintained. Moreover, there is a difference between the non-joinder of a 
person as defendant and a non-joinder of plaintiff. The plea as to non-joinder 
of plaintiffs in an action on a joint contract is a plea in bar of the suit, and, if 
established at the hearing, must result in the dismissal of the suit.® 

2152. And where the mortgagee has succeeded in obtaining a decree 
behind the back of a person who was no party to the suit, 

^ then the question whether he is bound by it must depend 

interests upon other considerations. Ir he was a stranger to the 

parties he is of course in no way bound, and as regards him 
the decree is a nullity® (§ 2163). But if his interest was represented as in a 
suit instituted against the father of sons in an undivided Hindu family 
governed by the Mitakshara, without joining as parties to the suit his sons, the 
latter could not successfully impeach the decree, on the sole ground of their 
exclusion from the suit.® This view accords with that taken in Madras, 
where, while the imperative character of the section is fully recognized, it has 
been held that the failure to join the party interested does not ipso facto 
vitiate the decree. “ The creditor, although he may have failed to obey the 
rule contained in the section, has got the decree which he requires as a founda- 
tion for his application to sell the whole estate.” In such a case, “ all that 
the son can claim is that, not having been a party to the sale or the proceed- 
ings which led up to it, he should have an opportunity of showing that there 
was in reality no such debt as to justify the sale.’ff 9 ) In Madras as in 
Allahabad, then the effect of non -joinder is to leave the interests of the party 
omitted unaffected. This view appears to be supported by a dictum of the 
Privy Council. ( u ) And the Calcutta High Court seems also to favour the 
j same view. ( l2 ) 

1 (1} Bhdgmani v. Subh Narain , (1905) A. 815; Lutchmananv. Siva, I.L.R., 26 Cal., 

W.N., 85'; Nathi Lai v. Lala , 9 410. 849 (854). 

(2) Matadinv. Kazim Busain, I. L, R.. (8) Bari Lai v. Munman, I.L-R. 34 All., 549 

13 All., 432 ; Kali Oharanv , Ahmed Shah , I. F.B.: overruling Bhatoani v. Kallu , I. L. R., 

Ii. R., 17 All., 48 ; Balmukund v. Sangari 17 All., 587 ; Madan Lai v. Kishan Smgh , lb. 

I I, L. R., 19 All., 884 ; Sundar Singh v. 572, F.B; Ramakrishnav. Vinayak, X.L.R., 34 

Bholu, I. Ii. R, 20 All., 322, F. B.; Alam Bom. 354; Chemina v. Sada, 46. 811; Tatyarao 

Singh v, Gokal Singh , J.L.R., 35, All. 484. v. Puttoppa , ib. 940. ■ ■ T „ 

(3) Alam Smgh v. Gokal Singh I.L.R. 35 (9) Bamsamayyan v, Virasamy , I. L. R., 

All. 484. 21 Mad., 222 (224, 225); followed in Palant 

(4) Alam Singhv. Gokal Singh, 35 v. Rangayya, I. L. R., 22 Mad., 207 ; see also 

All. 484. Kunhali Beari v . Keshava, I. L. R.» 11 Mad., 

(5) Jamuna Per shad v. Gang a Per shad, I. 64(76). 

L.R., 19 Cal., 401 (411) ; Sorabji v. Baionji , (10) Sivathi v. Bamasubayyar , I. Ii. R., 21 

I. L. E., 22 Bom. 701 ; Subban v. Aruna - Mad., 64. . T 

i , chalam, I. L. R., 15 Mad., 487. (U) Umesh Chunder v. Zahur Fatima , I, 

I ' (6) Subbanv. Arunachalam t l*Tj*1H., 15Mad., L. R. , 18 Cal. , 164, P . C. ; see also Anundo 

487 ;Mu$htaq v* Behari., 25 L C. (All.), 508, Moyee v. Dharendro, 14 M. I. A., ,101. 

m Bamsebak v. Bamlall , I, L. R„ 6 Cal., (12) Kanti Ram v. Kutubuddm , I. L. R„ 
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2 153. Where a party excluded in the former suit makes his exclusion the 
basis of another suit, the onus prohandi , was, however, held to lie on him to show 
that the mortgagee, when he brought his suit, had notice of his interest in the 
mortgaged property.(l) A person may forfeit his remedy by estoppel. Thus where 
a legal representative of a deceased judgment-debtor, who was the managing 
member of a Mitakshara family, allowed execution to proceed actively for nearly 
a year without the slightest objection, and twice successfully obtained the stay 
of sale from Court on the plea that he would satisfy the decree, if time were 
allowed, paying even a part of the debt which induced the decree-holder to 
consent to the proposed extension, he could not afterwards be heard to say that 
the decree was incapable of execution against him. (21 The right of the excluded 
sons to redeem may be materially affected if the property sold in execution of 
the mortgagee’s decree was purchased by a person who was a stranger to the 
suit, in which case the sons cannot set aside the sale except on the ground 
that would justify the setting aside of an alienation if it had been made by 
the father himself. But in this case the sons cannot redeem, not because 
they have no right, but because their right is subordinate to the equity in 
favour of a stranger auction- purchaser. As Sir Barnes Peacock observed 
in delivering the judgment of the Privy Council, “ A purchaser under 
execution is surely not bound to go back beyond the decree to ascertain 
whether the Court was rightin giving the decree, or, having given it, in putting 
up the property for sale under an execution upon it.” W In such a case the 
title acquired by the auction-purchaser can be displaced only if the debt is 
shown to be non-existent, or if existent to be infected with immorality. 

2154. Mortgagor’s Partners. — A co-sharer who has obtained a 
portion of the mortgaged properties on a partition after the execution of a mort- 
gage-bond by the other co-sharers mortgaging their undivided shares in the said 
properties, and who has been made a party to the mortgage-suit is a necessary 
party to the execution-proceedings. (5) On the same principle the partners of a 
mortgagor who have a right of pre-emption over his mortgaged shareware neces- 
sary parties in a suit to foreclose his shared 6 ) Both the husband and wife 
are necessary parties to a suit in which any right relating to a mortgage jointly 
executed by them is in issued) 

2155. A mortgage-decree may be obtained against the Mitakshara father 
in respect of his self-acquired property without impleading his sons as the latter 
have no interest in such property (§ 292). It is only as regards ancestral property 
that the son possesses certain rights which he may assert both against the father 


22 Cal., S3 (44) ; Jugul Kishore v. Kartilc R., 1S7 (199) P. C. ; Malikarjun v. Narhari 
Chunder, I.L.R., 21 Cal., 116 ; Rammoy v. I. L. R., 25 Bom,, 387, P. C. ; Debi Singh v- 

Premchand , 5 C. W. N„ 423 ; 7 lari Kissen Jia Ram , I. L. R., 25 All., 214 ; Lai Singh 

v. Veliat Eossain , I. L. R., 30 Cal., 755. v. Purander Singh , 2 A. h . J. R., 647. 

(1) Ram Nath v. Lachman, I. L, R., 21. (4) GirdhariLa.lv . Kanto Lai, 14 R. L. 

AIL, 193. R ; , 187(199), B. C. ; Kishun Pershad v. 

(2) Coventry v. Tulsi Pershad, I. L. R., Tipan Per shad, 5 0. I*. J. 569; Rewa Mahton 

31 Cal. . 822 (827) ; Sadasiva v. Ramalinga , v. Ram Kishen , I. L. R„ 14 Cal. 18 P. 0. ; 

15 B.Ii.R,, 383, P. C, ; The previous orders Muhhoda v. Gopal Chunder , I. L. R., 28 

would, moreover, estop him on tbe principle Cal., 734 (736); Ram Gulamv, Barsati Singh , 

of res judicata also ; ib . p. 828 ; Mungul I. L. R., 36 Cal , 336 P. C. ; Zain-ul-Abdin 

Pershad v. Grija Kant , I. L. R., 8 Cal., 51, v. Muhammad , I. L. R. t 10 All., 166, P.C. 

P. C. ; Lahshmanan v. Katiayan , I. L. R., (5) Golam v, Judhister, I.L.R., SO CaL, 

24 Mad, 669 ; Bholanath v. Prafulla, I. L. 142. 

R., 28 Cal., 122; Sheoraj v. Eameshar, I. L. (6) Yates v. Eambly, 2 Atk., 287. 

R., 24 All., 282. (7) Ma Sein v. Muthucurpan 25 I. G. 

(3) Girdhari Lair, Kanto Lai , 14 B. L. (Bur.) 931. v 
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as well as his alienee. To these rights this rule adds a valuable adjunct which 
the son may avail himself of on a proper case being made out. This right the 
son possesses as a co-parcener with his father, and therefore as one interested 
in the equity of redemption. He is, therefore, a necessary party to all mortgage 
suits. W But the contrary has been laid down in Allahabad, in cases equally 
decided with reference to this rule.! 1 2 ) As such he may plead his mere exclusion 
from the mortgagee’s Suit as a sufficient cause for being permitted to redeem. It 
is not even necessary for him to shew the illegality or immorality of his father’s 
debt. In this respect a mortgage differs from a money-decree in which an 
-execution-sale can he invalidated only by showing that it was on account of an 
obligation to which he was not subject under Hindu law. And as regards his 
being not made a party to the suit or the decree, all that the son can claim is 
that not being a party to the sale or execution-proceedings, he ought not to be 
debarred from trying the fact or the nature of the debt in a suit of his own, and 
it will avail him nothing unless he can prove that the debt was not such as to 
justify the sale.* 3 * ! Of course, even a mortgage-decree may be attacked on these 
grounds, and that would be the only course open where the mortgage-suit was 
instituted only against the father as manager of the family, H) but where these 
grounds succeed it will be no case for redemption, for the suit will be dismissed 
altogether or so far as it affects the son’s interest- in the ancestral property. 

Following the language of this section, as originally enacted, it was held in 
Allahabad that sons complaining of improper exclusion must show that the 
mortgagee had notice of their interests in mortgaged property.! 5 * ) But in view 
of the present amendment this is now no longer necessary (§2088). 


2156. When Exclusion is immaterial.-— A party who is impleaded 
but is on his own motion discharged from the suit, cannot avail himself of his 
rights by bringing another suit. Thus whereon setting up a title paramount to the 
mortgage he causes the dismissal of the suit as against him, he is precluded from 
afterwards claiming to redeem. f 3 ) Having once asserted his parmount title, he 
cannot afterwards be allowed to plead his interest subordinate to the mortgage.! 7 ) 
Again, where the subsequent mortgagee has through his laches allowed the 
purchaser of property at a sale held in execution of a decree obtained on the 
prior mortgage, to take possession, and has taken no steps to prevent the sale he 
cannot afterwards oust him except on the ground of fraud or collusion. w And 
so where a prior purchaser of an equity of redemption does not obtain a certifi- 
cate of sale or possession of the property purchased by him in execution of a 
money decree against the mortgagor, and subsequently to his purchase, the mort- 
gagee brings a suit upon his mortgage and puts the property to sale, and it is 
purchased by one who has no notice of the prior sale and obtains both the sale 
certificate and possession, it has been held that the prior purchaser of the equity 
of redemption having chosen to keep his rights wholly in the dark and invited 


(1) Debt Prosad v. Dharamjit , I. L.B., 41 
Dal., 727. 

(2) Bari Lai v. Munwan, I.B.R., 84 All,, 
549 F.B: Madan , Lai v. Kishan Singh, i&., 
572. 

(3) Kanhale v. Keshaya, I. B. B., 1 Mad., 

64 ; Jagabhas v. Bhukandar , I.B.R., 1 

Bom., 37 ; Govind v, Sakharam , 6 Bom., 

B. B., 344 (349). The difference between 

the two classes of suits has been overlooked 
in Kanhai v. Seth Brindawan , 16 C. P. B. 
R., 169. 


(4) Lala Suraj Prasad v, Golab Chand , 
I. B. R., 27 Cal., 274. 

(5) Krishna v, Muthukumara , I. B. R,, 29 
Mad., 217. 

(6) Nilkant Banerji v. Suresh Chandra , 
I. L.R,, 12 CaL, 414, P. C. 

(7) Nilkant Banerji v. Suresh Chandra , 
I. L.R., 12 Cal., 414 (423) P.C. 

(8) Khub Chand v. Kalian Das , I. B. R.. 
1 All,, 240 ; Ali Hasan v. Dhiraj , I. B. R.» 4 
All., 518 (527) ; Sitaram v. Amir Begum , 
IB, B., 8 AIL, 324. 
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others to act as if they were not in existence, could not look to the Courts to 
extend and complete such rights in a way which would render the subsequent 
purchaser a victim not of his own negligence but of the negligence of him who 
would gain by it. (*) 

SI 57. And since the object of the rule is to avoid the multiplicity of 
suits, where the rights of all parties under the mortgage are fully and finally 
dealt with in the suit, and the decree concludes the whole matter, no person 
can re-open it merely because he has a right, inasmuch as he was not joined 
in the suit, although his rights were identical with the one or the other party in 
the previous suit and when he is in no way damnified by the previous proceeding. 
In such a case the reason failing the rule faiis : cessanie ratione legis cessat ipsa 
lex.( i2 > Thus in a case where a Hindu widow had mortgaged some lands and 
a house to pay off a debt due by her husband, and the mortgagee having, 
subsequently purchased her equity of redemption sold in execution of a money- 
decree obtained subsequently to the mortgage was sued by her minor sons who 
claimed not to be bound by the decree in execution of which the equity of 
redemption was sold, it was held that the Court must look to the substance of 
the transaction, and that since the sons would have been represented by the 
mother had they been joined, and their joinder would not have substantially 
affected the decision, the mere fact that they were not formally joined in the 
suit which culminated in the sale of the property to the mortgagee, did not 
entitle them to re-open the sale.( 1 2 3 ) 

2158. If the mortgagee had originally omitted to implead a necessary 
party, the question may arise whether he is at liberty to 
again Tue^the ma * nfca * D another suit against the parties excluded. The 
excluded parties. question has been answered in the affirmative by the Allaha- 
bad High Court in the case of a decree obtained by the 
mortgagee against the father of a joint Hindu family for a debt incurred by him, 
the mortgagee being held entitled to maintain another suit on the same mortgage 
against the sons whom he had originally omitted to implead. ( 4 ) This was an 
extremely typical case, for in that case the mortgagee sued the sons after the 
latter had sued, and recovered possession of their share of the property from the 
auction-purchaser in execution of the decree against the father, and thereupon 
the mortgagee filed another suit, putting in force his original mortgage and 
praying for sale of the property which the sons had wrested out of the 
possession of the purchaser, and the Court held that the former suit against 
the father offered no impediment to maintaining the second suit and a decree 
in the terms of the mortgage was passed. In such a case the question that 
the auction -purchaser was the mortgagee himself, and that the property 
had once been sold in execution of the decree was immaterial. As the Court 
observed : 4 £ The fact of the mortgaged property having been once sold by 

(1) Nunjundepa v. Hemapa , I. L, R., 9 (8) Devji v. Sambhu , I. L. R., 24 Bom., 

Bom., 10 ; Shivram v. Ravji , I. L. R., 6 135, [This case, however, it should be noted y 

Bom., 198. was not decided with reference to s. 85, as 

(2) The maxim is from Go. Litt., 705, and the decree sought to be contested was a money 

means: “ When the reason of the law ceases, and not a mortgage-decree, but it is difficult 
the law itself ceases ” ; ffunooman Persaud to appreciate any difference in the principle.] 
v. Kalee Persaud , (1864) W.R., 285 ; Amrit (4) Dharam Singh v. Angan Lall, I. L. R., 
Raov. Kali Khan t 7 C.P.L.R. 145. Reason is 21 All., 301: to the same effect and on the 
the soul of the law, and when the reason of same Tacts , Lachman Das v. Dallu t I.L.R., 22, 
any particular law ceases, so does the law All., 394 (398); Bam Singh ..v . Sobha Ram, 4 
itself. Go, Litt. 122 a ; 2 Black Comm., 390,4 A, L. J. 424. (The Limitation in such a 

Rep., 38; Finch Law, 8; Qullett v, Lopes , suit is the same as would be in a suit on 
13 East, ,348. mortgage-^46). 
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auction in execution -proceedings against the father alone does not amount to a 
satisfaction of the decree, where, as in this case, a large part of the property 
sold has been taken out of the hands of the creditor, purchaser, by the sons 
on the ground that they were not joined as parties to the creditor’s suit. As 
four-fifths of the property, which the creditor purchased at auction in satis- 
faction of his debt, has been decreed to the sons, and the creditor has thus 
been deprived of that portion of the property, hh debt must be. held to 
have remained pro tanto unsatisfied.” d) These cases were explained in 
a Calcutta case to lay down no more beyond this that a mortgagee may 
enforce his security against the excluded party by a fresh suit, but it is not 
obligatory upon him to do so, for the mortgagee may sue for possession on the 
strength of his purchase, but even in such a case he cannot divest himself of 
his liability do be redeemed by the mortgagor. W There is then no merger of 
the debt in the decree. If, however, the interest of the father alone had fetched 
at auction-sale a price sufficient for the complete satisfaction of the debt, there 
would then be no debt of the father due which could be recovered from the 
sons. The right of the creditor to maintain a separate suit against the sons 
does not depend upon any peculiarity of the mortgage-) aw, since the same right 
equally exists in the case of a simple obligation. ( 3 ) But at the same time the 
son’s liability is a matter of pious obligation, and the rule could not be, there- 
fore, indefinitely stretched so as to bring all excluded parties within the ambit 
of another suit. But the rule avails against joint-debtors against whom the 
cause of action is one and the same, U) at all events if the obligation was 
joint and several, in which case a decree obtained against one of the promisors 
would not bar a second suit against another. (5) Of course, puisne mortgagees 
and other persons interested in the equity of redemption cannot be similarly 
classed. It should, therefore, be ascertained as to what is their position in the 
catena of the mortgage-suit and how far the rule is subservient to their rights, 

2159. Unfortunately this subject too is not free from that want of 
harmony of opinions which pervades the whole subject. But the questions at 
issue may .really be traced to a few elementary principles. It is sometimes 
stated that one effect of non-joinder is that the persons excluded are unaffected 
by the decree. But this cannot be laid down as a universal rule, for the ques- 
tion depends upon not whether there had been exclusion but rather upon who 
were excluded. Thus, for example, the exclusion of a joint Mitakshara son 
would not imperil the decree to the same extent as the exclusion of a puisne 
mortgagee. Moreover, as regards the rights of the mortgagee against the 
excluded son, the Court holds him entitled to sue the son for foreclosure in a 
fresh suit on the mortgage^) and it will suffice if he sues him for possession 
but gives him the right to redeem. (?) 


(1} Dhar am Singh v. Angan Lai, I.L.R,, All., 807; but contra in Eemendro v. 

21 All , 301 (308) ; Muhammad v. Radhe Rajend.ro, I.L.R. , 3 Cal., 353. 

Ram , I.L.R., 22 AIL, 307. (5) Dhunputv. Sham Soonder , X.L R., 5 

(2) Gangaaas v. Jogendranath , 11 C.W.N., Gal., 292 ; Muhammad v. Radhe Ram , l.L. 

403 ; following Ear Per shad v. Dal Madan R., 22 All., 307. 

Singh, I.L.R., 32 Gal., 391 ; explaining (6) Dharam Singh v. Angan Lal x I. L. R., 
Dharam Singh v. Angan Lai, I.L.R., 21 21 All., 301 ; Packman Das v. Dallu, I L.R., 

AIL, 301 ; Lachman Das v. Dallu , I.L.R.} 22 All., 394. 

22 AIL, 394. (7) Jugdeov. Babibulla, 12 C.W.N., 107 ; 

(3) Lachmi Narain v. Kunji Lai , LL.R., Bunwari v. Ramjee , 7 0. W. N., 11 ; Ram 

16 All., 449; Bhawani Prasad v. Kallu,l , Narain v. Bandi Per shad, I. L. R., 31 CaL, 

L.R., 17 All., 587 E\B. ; Dharam Singh v. 737 ; Bar Pershadv . Dalmardan Singh , l.L. 
Angan Lai, I.L.R., 21 AIL, 301 (305). R, t 32 Cal., 891 ; Gangadas v. Jogindra Nath 

(4) Muhammad v. Radhe Ram, I.L.R., 22 5 C.L.I., 315 (319). 
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2160, Eight of Excluded Go-parcener,— Although the sons of a 
Mitakshara father possess a vested interest in the family 
property, and should, as such, be joined in a suit to 
enforce the mortgage of that property, still where the 
mortgages has obtained a decree against the father, the 

question how far they are entitled to impeach that decree would have to be 
answered by reference to the very relation which confers on them an interest 
in the estate. The sons being under a pious obligation to pay their father’s 
debt, cannot repudiate their liability, unless they deny the debt or 
impeach its validity on the ground of immorality. They ar8, therefore, 
bound by the decree obtained against the father, unless they seek to set it 
aside on those grounds. M And so even the other co- parceners will be 
bound if the mortgagee .or the purchaser, as the case may be, could prove 
that the debt had been contracted for their benefit or the purposes of a 
trading business in which they were interested, ® and if the decree was 
substantially one against them, though in form it might be against 
the head member or members of the family.® Id other words, the 
rule that sons and co-parceners should be joined would be sufficiently 
complied with if their interests were sufficiently represented in the previous 
suit by the manager of the family. Such would specially be the case, if 
the other co-parceners were minors at the time the suit was brought. 

It has even been held in Allahabad that sons though joined and exempted 
from liability to the mortgage-debt may nevertheless be proceeded against in a 
decree obtained only against their father on the principle of pious obligation 
unless they can shew that the decree had been obtained for debt fraught 
with immorality. ® But one fails to grasp the principle of this decision. 
It would seem that the exoneration of the sons’ interest in the ancestral 
property would put an end to their liability in execution, otherwise what is 
the meaning of their discharge from the suit? 

2161. It is now settled by the consensus of authorities that, except on the 
grounds attacking th e factum or validity of the debt, Hindu sons cannot sue 
to set aside a decree obtained against their father on the sole, ground that they 
were not impleaded in the former suit. As the Privy Council remarked : “ The 
decisions ha ye for some time established the principle that the sons cannot set 
up their rights against their father’s alienation for an antecedent debt or 
against the creditor’s remedies for their debts if not tainted with immorality... 
It appears to their Lordships that sufficient care has not always been taken to 
distinguish ben ween the question how far the entirety of the joint estate is 
liable to answer the father’s debt, and the question how far the sons can be 
precluded by proceedings taken by or against the father alone from disputing 
the liability. If his debt was of a nature to support a sale of the entirety* 
he might legally have sold it without suit, or the creditor might legally procure 
a sale of it by suit. All the sons can claim is that, not being parties to the sale 
of execution-proceedings, they ought not to be barred from trying the fact or the 
nature of the debt in a suit of their own.”® The manager be ing ex-officio the 

(1) Baldeo Sonar v. Mobarak Ali, I.L.R., (3) Baldeo Sonar v, Mobarak AH , I.L.R,, 

29 Cal., 583 ; following Hari v. Jairam , I.L. 29 Cal., 583. 

R., 14 Bom., 597 ; Sakharam v. Devji, I.L. (4) ShiamLal v. GaneshiLal , I.L.R., 28 
R., 23 Bom., 372 ; Sheo Pershad v. Saheb All., 288 (291) ; Ghhannu v. Dwarka, 3 A.L. 
Lai, X.L.R., 20 Cal., 453; In the Calcutta J.R., 433. 

Bank v. Nathumal (9 C.W.N., covi), they (5) Nanorhi v. Modun Mohun^ I, L« R., IS 
could not even attack on those grounds. Cal., 21, P.C, ; Bhagbut v, Girja Koer , I.L*. 

-(2) Daulat Ram v, Mehir Chand, I.L.R., R., 15 Cal,, 717, P*C. 

15 Cal., 70, P.C, 
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accredited agent of the family has then the power to bind all the members, and 
therefore all their property divided and undivided, for all purposes within the 
legitimate scope of his authority. And it has therefore been always held that 
members of a Hindu family stand on a different footing from other persons, and 
the mere fact that they had not been joined is alone never sufficient to unravel 
an account once taken or re-open a decree once passed against the manager, 11 ) 
there being in this respect nO ( difference between the case of sons and that of 
other members of the family. But the question of the right of the manager 
to act on behalf of the other members being one of authority, if the other co-sharers 
are adults, the right to bring on record the other co-parceners is one which the 
mortgagee will seldom fail to exercise. In any ease, if having notice of their 
existence the mortgagee fails to implead them, his case cannot then be met on 
the ground that there had been sufficient representation of their interests 
through the existing defendant. Indeed, as the section casts upon him a 
statutory obligation to join all interested persons, his failure to join may 
entitle the other members to remedy which they would not have otherwise 
possessed. It has accordingly been held that although in such a case exclusion 
would not per se justify the setting aside of the decree, it is a sufficient ground 
for allowing redemption. Ob Indeed, in determining the right of excluded 
persons the Court not only consider whether the exclusion was intentional or 
accidental, but also whether the persons complaining of nonjoinder have been 
guilty of standing by or laches and whether relief to them would involve loss 
to an innocent stranger who may have since come in. If, for example, the 
claim is made after the mortgaged property is sold to a stranger in execution of 
the mortgagee’s decree, a much stronger case would have to be made out than 
if the decree is attacked before any sale has taken place.! 1 * * 4 ) In the latter case, 
the decree may be set aside at the instance of the son, even on the sole ground 
that the mortgagee had omitted to join him in the previous suit although he had 
notice of his interest.! 5 ) 

2162. Sale of ancestral property by the father of a joint Hindu family may 
be set aside at the suit of the sons to the extent of their interests in the 


(1) Qirdharee Lall v. Kan to Lall, 14 B. L. 23 Bom., 372; Devji v. Sambhu, I. L. R. , 

R., 187, P.O. ; Johurra Bibee v. Sree Gopal , 14 Bom., 135 ; Guruvyya v. Dattarayya , 

I.L.R., 1 Cal., 470; Suraj Bansi v. Sheo I. L. R., 28 Bom., 21 ; Runhali v. Keshava , 

Proshad, I.L.R., 5 Cal., 148, P.C . ; Bemola I. L. R., 11 Mad., 64 U 8) ; Ramasamayyan 

v. Mohun , I. L. R., 5 Cal., 792; Pursid v. Virasami, I. L. R., 21 Mad., 222 ; Palani 

Narain v. Banco-man, I.L.R., 5 Cal., 845; v. Rangayya, I.L.R., 22 Mad., 207; Krishna 

Bissessur v. Luchynessur^ 5 C. L. R., 477, v. Shambu , I, L. R. t 26 Mad., 28; Sivara- 

P.C. ; Baso v, Burry Bass. I. D. R., 9 Cal., man v. Kuppumuthu , 13 M. L. J. R., 72 ; 

495 ; Nanomi v. Modun Mohun , I. L. R., Kanhaiy, Seth Bvindawan , 16C. P. L. R., 

18 Cal., 21, P. C. ; Baulat Ram v. Mehir 169 ; Kesho v. Jawahir, 16 C. P. L. R,, 19 

Chand , LEi.R., 15 Cal., 70 P.C.; SheoPershad (22, 23) ; Manhahal v, Gopal , (1901) A. W. 
v. Shaheb Lai , I.L.R., 20 Cal., 453 ; Baldeo N., 57. 

Sonar v. Mobarak Ali , I. L. R.» 29 Gal., (2) SaTcharam v. Devji, I, L. R., 23 Bom., 
583; Gayadiny , Raj Bansi , I.L.R., 3 All , 372 (374). 

191; Ram Narain v. Bhawani , I. L. R., 3 (3) Lala Surja Prosad v. Golab Ghand 

Cal., 443 ; Phul Chand y. Luchmi , I. L.R., I. L. R., 27 Cal., 724 (affirming judgment of 
4 AIL, 486 ; Kanhaia Lai v. Raj Bahadoor , Haringfccn, 3., O. A-, I. L. R., 28 Cal., 517. 
I. L. R., 20 AIL, 211 (214) ; Debi Singh (4) Debi Singh v. Jia Ram, L L. R., 25 

v. Jai Ram, I. L, R., 25 AIL, 214, F. B. ; AIL, 214 (224), F„ B.; citing MaVkarjun v, 

Banke Rai v. Raghubir , AIL Unrep. Narkari , I. L. R., 25 Bom., 337, P.C. 

No, 641 of 1903, cited and followed in (5) Bhawani v. Kallu, I. L. R., 17 AIL, 

Lai Singh v. Pulandar Singh , I. L, R., 537, F. B.; explained in Debi Singh y. Jia 

28 AIL, 182\Eari y. Jai Ram , 3. L. R., Ram , I. L. R*, 25 All,, 214 (227), F. B.; 

34 Bom,, 597; Vishnu v. Yen katrav, [1889] Kanhai Laly, Raj Bahadur , I. L, R,, 24 All 

B. P. J., 248 ; Vasudev v. Krishna, 1891 211. 

B, P. J., 18 ; Sakharam v. Devji, I. L, R», 



0. R>, 118 ; Raja Bam v. Luchmun , 8 W. R. 
16, 21 ; Qirdharee Lai , v. Kanto Lall t 15 B* 
Ii- R., 187 P. 0. ; Yekeyamian v. 

mm, 4M. H. 0. R.; 807. 

(5) Ramb7&a£ v. Lakshman t I. L. R., 
5 Bom,, 630 ; Ramakrishna v. Tripurabai, 

1. L* R., 33 Bom., 88 (92). 

(6) Ganga Da& y. Genalal i 6 12 I. G« Gal.) 
155. 


(1) Manhahal v.' Gopal, (1901) A.W*N., 
57, 

(2) Krishnasami v,Ramasami t X*Tji* R*, 
22 Mad., 519. 

(3) Doallee Chand v. Wboma Sunkur^ 1 
C. Ii. R., 4=24 (431) ; Bholanath v. Kartick, 

I, Ii, R., 34 Cal. , Z72 ; Madho Singh y. 

Burmut Ally, 3 Agra. 432 ; Ghattarpat v. 
Natha, 3 A, L. J. R.» 38. 

(4} JWo v. ML Ranee , 5 N. W. P., H, 
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property, provided there was no antecedent debt or valid necessity for sale, 
although the transaction may not be shown to be tainted with immorality! 1 ) 
The quantum of interest possessed by the son in the family property is the share 
to which he would be entitled on partition! 2 ) Hence where he was neither 
born nor begotten at the time of the mortgage, though he was in existence at 
the time of the mortgagee’s suit, he cannot bring a suit for possession against 
the mortgagee on the ground that he was not made a party to the mortgagee’s 
suit against his father! 3 * * ) Nor can such after-born son question his father’s 
mortgage on the ground of impropriety, for since he was not even in existence at 
the time of the mortgage, he had no interest in the property alienated, for the 
protection of which he might be permitted to attack the validity of his father’s 
act. W But inasmuch as the after-born son acquires on his birth an interest 
in the equity of redemption, he would be entitled to sue for redemption if he 
was not impleaded by the mortgagee in his suit on the mortgage. He may 
then justly complain that his interest in the equity of redemption, which gave 
him the right to redeem, could not be foreclosed or sold without giving him an 
opportunity to redeem it. In this respect the case of an adopted son gave the 
same footing. He is, as it were, bom to his father as from the date of his 
adoption, and he cannot therefore question the propriety of an alienation made 
by his adoptive father before his own adoption, ^ though he is equally entitled 
to redeem a mortgage executed by his father before his adoption and foreclosed 
after his adoption. 


SI 63. Eight of Excluded Puisne Mortgagee. — Where a mort- 
gagee plaintiff has, with or without notice of the existence of the right of a person 
interested in the equity of redemption omitted to join him as a party defend- 
ant, the person omitted is entitled, notwithstanding a decree, sale and purchase, 
otherwise regular, to treat the proceedings as a nullity and, if so desired, to 
exercise his right of redemption in any proceeding properly framed for the 
purpose, or set it up in defence whenever his title is sought to be ignored or 
assailed. < 6 ) In other words, his rights remain unaffected by the result of the 
suit to which he was no party, and he is entitled to deal with the parties of the 
previous suit as if it had never been instituted. The ease of a Hindu co- 
parcener is somewhat peculiar. Bor though he is entitled to be joined as a party 
to a mortgage-suit his non- joinder does not necessarily entitle him to treat the 
decree passed behind his back as a nullity. To him and to others to whom the 
•doctrine of constructive representation can be made applicable, the passing of a 
•decree is an effective bar to the re-agitation of the same questions decided therein. 
But the case of a puisne mortgagee and others not similarly implicated, 
stands on altogether a different footing. Between them and the mort- 
gagor there is no privity except the privity of estate. Being interested 
in the equity of redemption, they were necessary parties (§ 1294), and if 
they are ignored, they may well claim to treat the decree passed behind 
their back, so far as they are concerned, a nullity, and it has been accordingly 



0 . 3$, r. 1] 


EXCLUDED MORTGAGEE. 


1391 


held that; the rights of a puisne mortgagee who has not been joined in the suit 
by the prior mortgagee to enforce, his mortgage, remain unaffected by the 
decree and proceedings in execution thereof. U) Not infrequently it gives 
rise to complicated questions, when he sues to enforce his own mortgage. 
In England the puisne mortgagee, if excluded from the previous suit to enforce 
the prior mortgage,' is said to be only entitled to redeem upon the account 
already taken in the action to which he was not a party (§ 2150), But so far 
as regards this country, the rule would appear to be hardly sound. Assuming 
that the decree passed in the absence of the puisne mortgagee is of no effect 
against him, what is there to prevent the latter from unravelling the accounts 
in disregard of those previously taken ? To hold otherwise, the mortgagor must 
be said to be partially bound by the decree, which, being passed in his absence, 
he has the right to ignore. Even if the decree be regarded as having been 
passed ex parte he is equally entitled to assert the 3ame right. (* 1 2 ) But the 
account which the puisne mortgagee may enforce is the account of what is 
due on the prior mortgage and not for what it was assigned. Thus, if A mort- 
gaged his lands P, Q and B to B for Rs. 5,000, and P and Q were sold and 
the proceeds applied towards the discharge of the mortgage, land B was sold 
to G for Rs. 990 which was not so applied. G transferred his rights to D. B 
then brought a suit on his original mortgage impleading A and G but not D. 
No appearance was made by G, and a consent- decree was passed for Rs, 1,050, 
and land B was brought to sale and purchased for Rs. 270 by the plaintiff who 
then sued D for possession. The latter resisted the suit on the ground of his 
non-joinder, and claimed to redeem land B on payment of Rs. 270 for which 
'the plaintiff had purchased it, but it was held that all that D could claim is 
that he should be put into the position he would have been in, had he been a 
party to the previous suit, and that while he was entitled to call for an account 
of a proportionate share of the mortgage, but it had nothing to do with the 
amount the plaintiff paid as a purchaser in execution. ( 3 ) The same view has 
been taken in other cases in which it has been laid down that while he can sue 
the prior mortgagee for redemption, notwithstanding that the latter has 
already sued and obtained a decree against the mortgagor! 4 ) still he cannot 
be allowed to redeem on paying only the price for which the mortgagee may 
have purchased the property in execution of his own decree, but must pay the 
full amount due on his mortgage! 5 ) The fact that the property has been sold 
in execution of a decree obtained by a first mortgagee in a suit to which the 
puisne mortgagee was not a party does not deprive the latter of his right to 
enforce his own mortgage and in execution to bring the property to a sale 
subject to the right of the first mortgagee.* 6 ) Ordinarily when a puisne 
.mortgagee being excluded in the previous suit, institutes a suit of its own for 
redemption, it is not necessary that the Court should apportion the redemption 
money as between the rival claimants or even determine the rights inter se of 
persons arrayed in the suit as co-defendants. But where this is done in the 


(1) TJmesh Chimder v. Z ahur Fatima , I. 

L. R«, 18 Gal., 164, (180) P. G. ; Bam Narain 
v. Bandi Per shad , I. L. E. 31 Gal., 787 
(742) i Thenappa v. Marimuihu , I.L.R, 81 
Mad, 258 ; followed in Ghasiram v, Thingwa 
4 168 (173) ; Dip Narain v. Hira 

Singh, I.L R. 19 All 527. 

Tha Hnyn v, Maunguma , I. L, R. 37 Gal., 
239, P. C. 

(2) Raghoba v . Modho Bao t 15 0, P, L. R. 
•126. 

(3) Sirvathi v. Bamasubbayyar , I. L. R,, 


21 Mad., 64 (67). 

(4) Balmuhund v, ML Sangari, I. L. R., 
16 All., 379, F. B. 

(5) Dip Narain v. Hira Singh, I, L. R.. 19 
All., 527 (530) ; Wahid-u~nissa v. Gobardhan , 
I. h. R., 25 All., 388 (398), N. B. ; Protap 
Ghandra v. Ishan Chandra , 4 0. W, 

266 ; Dhapi v. Barham Dao , 4 C.W.N., 297 ; 
Sri Kisan v. Gadadhar , 12 G. P. L. R.. 125. 

(6) Debendra Narain v. Bamtar an, I. L. 
R., 30 Cal., 529, F. B. ; overrullmg Durga* 
Churn v. Chandra Nath , 4 C. W. N,, 541. 
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lower Court, and both parties do not object to it in appeal, the question of 
apportionment may then be fitly decided so as to avoid further litigation. 

It has been before observed that a puisne mortgagee in property excluded from 
the suit filed by the prior mortgagee to enforce his mortgage is not bound 
by the decree and the sale under it, but it is only so far as they stand m the 
way of his right, which is limited to a right of redemption or sale of ^ the 
mortgaged property subject to the lien of the first mortgagee or auction- 
purchaser on a decree by the latter. Hence a first mortgagee in possession 
under a prior sale may always shield himself under his mortgage and ^ ms 
purchase, altnough his right to possession may be defective.! 2 ) He has a right 
to remain in possession until redeemed.! 3 ) 

2184. A prior mortgages by conditional sale obtaining a decree upon his- 
mortgage without joining the subsequent usufructuary mortgagee in possession 
of the property is no further damnified than that he is held liable to^ be 
redeemed by the subsequent incumbrancer he could not oppose the execution, 
nor resist his right to be put in possession of the property in execution of his 
decree. The subsequent mortgagee, although he has been in prior possession 
of the estate, could not compel the prior mortgagee to redeem him before 
[ vacating his own possession.^) In another case the first mortgagee who had 

no notice of the second mortgage brought the mortgaged property to sale in a 
r suit to enforce his mortgage in which the second mortgagee was not made a 

party, and himself became the purchaser. The second mortgagee had, mean- 
while, obtained possession of the mortgaged properties, having purchased the 
same in a suit to enforce his own mortgage in which he did not make the first 
mortgagee a party although he had notice of his mortgage. The first mortgagee 
was then held entitled to sue him only for possession giving him option to 
redeem, it being considered unnecessary for him to bring a fresh suit for sale.! 5 ) 
Where property is sold in execution of the decree passed in a suit on a prior 
mortgage to which the puisne mortgagee was not a party and the property is sold 
to a third person, he acquires against him the same rights as he had collectively 
against his mortgagor and the prior mortgagee, that is to say, since the 
purchaser acquires both the interests of the mortgagor as wall as of the prior 
mortgagee, the puisne mortgagee may treat him as either at his option and may 
sue either to foreclose or redeem him.! 6 ) 

2165. A puisne mortgagee sued on his mortgage without joining the 
prior mortgagee and obtained a decree. The latter had similarly obtained a 
decree on his mortgage in the absence of the pusine mortgagee. Both the 
mortgagees purchased the property in execution of their separate decrees. The 
prior mortgagee having obtained possession, the puisne mortgagee sued him for 
possession to which he was held entitled on payment of the sum actually due 



(1) Wa,hid-un-nissa v, Gobardhan, I.L.R., I. L» R., 20 Rom., 390 ; Krishnan v, Ghada - 

22 All., 453 (458), yan t I. L. R., X Mad,, 17 (20) ; Ear Pershad 

(2) Bam Narain v. Bandi Pershad. I.L.R., v. Dalmardan Singh , X. L. R., 32 Cal., 891 

31 Gal. , 737 (743). (904,905). 

(3) Chait Narain v. Ganga, 25 W.R., 216; (5) Ear Pershad v. Dalmardan Singh , 1, 

Baimwari v. Banijee , 7 C. W. N,, 11 ; Bam L. R.. 32 CaL, 891 (904, 905), distinguishing 

Narain, v. Bandi Pershad , I. L* R., 31 Cal., Nanah Chanda. Tiluch Dye, I. R. R,,5 CaL, 

737 (743) ; Desi Lallttv. Mundas . 1. L. R,, 265 ; Din Gopal v. Bolakee , ib % , 289 : in 

20 Bom., 390 ; Bam Prasad v. Shikari, I. R. which the suit was for possession merely, 

R., 26 AIL 464(467). there being no prayer for redemption or the 

(4) Baldeo Singh v. Jaggo Bam, I. R. R., re-opening of the sales. 

23 All. i 1 ; following Mohan Manor v, Togu, (6) Pandurang v. Sankarchand , X. L, R., 
I. R. R,, 10 Bom. 124 5 Desai v, Mundas, 31 Bom., 112* 
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ais the time of the sale to the prior mortgagee. And since the effect of tbe pur- 
chase of the property by the puisne mortgagee at court-sale bad the effect of 
conveying to him the equity of redemption, the pusine mortgagee would acquire 
proprietary title on paying off the prior mortgagee. But it is not always pos- 
sible that the property comprised in two mortgages should be identical, and 
where it is not so, a further question would arise as to the right acquired by the 
second mortgagee in the property not comprised in his own mortgage. Thus, 
suppose two properties M and N are mortgaged first to A and then M alone to 
B, it is clear that under the circumstances above described B would be entitled 
to pay off A. But the rights he thereby acquires in the two properties would 
not be the same. Eor being purchaser of the equity of redemption in M in 
execution of his own decree, he becomes the proprietor as soon as he wipes off the 
prior incumbrance. But his rights as regards N would not be the same, since by 
his purchase, all that he has acquired are “ the rights and powers of the mort- 
gagee as such,” tt) that is, as mortgagee. Consequently so far as the property 
N is concerned, there is still left outstanding tbe equity of redemption which has 
not passed to the second mortgagee with his purchase. It may be said that on 
his purchase of M and N, A had acquired the equity of redemption also in N, 
but this he had done not as a mortgages , but as an auction-purchaser, and it 
being so, it ( i.e N.) did not pass to B.( 1 2 ). The effect of this view is to let in the 
mortgagor once more a right of redemption which he had finally lost by sale to 
the prior mortgagee. But this view is anomalous, and would involve his right 
to be joined in every suit whether he had or had not parted with the equity of 
redemption. A more rational view sesms to be that a puisne mortgagee 
redeeming a prior mortgagee who had foreclosed behind his back, is in his turn 
under no liability to be redeemed by the original mortgagor §§ (1708, 1709).. 


Unintentional 

omission. 


2166. Whether the omission to join is intentional or unintentional the 
puisne mortgagee is equally entitled to say that he is not 
bound by a decree to which be was no party. So where 
the mortgagors mortgaged their lands in 1888 to A , which 
they subsequently in 1891 mortgaged with possession to B. Three years 
later in 1894, A sued on his mortgage the mortgagors without joining the 
puisne incumbrancer B, and in execution of his decree purchased the undivided 
share of one of the mortgagors. He thereupon sued B for partition and 
possession of that share and B having claimed the right to redeem A , it was 
held that the latter could not obtain possession without paying off B, it being 
immaterial whether A’s failure to join B in the previous suit was designed or 
due to ignorance of B’$ mortgage. W 

The owner of three properties P, Q and B , mortgaged P to A, and then 
all the three to B. A enforced his mortgage without joining B, and in exeeu- 
cution he purchased the mortgaged property himself. B then sued on his 
mortgage without impleading A, obtained a decree and in execution he also 
purchased the property. As B’s purchase was made subsequently to A’s, he 
claimed to redeem the property P which had been previously purchased by A. 
The Court held that A having sued on his prior mortgage without impleading 
the puisne mortgagee all that he did acquire by his purchase of P in execution 
of his decree was the equity of redemption, B’s right to redeem him being 
unaffected. And B acquired no right in P on the footing of his purchase, 
beyond the right to sue A for redemption of the property purchased by him. 


(1) S. 74, ante. 

(2) Delhi & London Bank v. Bhikari Das , 
I. L, R., U All., 185 (188). 

G. TP — 17 5 


(3) Sonba v. Lachnoo , 15 0. P. L. R., 18. 

(4) Bangaswamy v. Jelli , I. L. R„ 26 Mad,, 

m. 



I.L.R., 23 AIL, 25 (29, 30). See onsthe lat- 
ter point Bewa Mahton v. Bam Kissen , I. 
L.R., 34 Gal., 18 (25); Mukhoda v. Gopal 
Chunder , I.L.R., 26 Gal., 734 (737). 

(5) Girish Chunder v, Zswcr Chunder , 4 C. 
W.N. 432, but ccwta in Protap Chunder 
v. Ishan Chunder , 4 G.W.H. 266* 

(6) Hari Kissen v. FiZmtf Hossein, I, 3j. R-, 
34 Cal., 755. 

(7) Mallikarjunaduv. LingaMurti, I*L.R.» 
26 Mad,, 332 ; Ram Narain v* JBandh Penhad 
I.L.R,, 31 CaL, 737 (743). 
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Such redemption however, will not affect the right of the purchaser at a sale 
held in execution of A's decree, or his assignee from redeeming B in his turn 
as owner of the equity of redemption, on payment of the amount due to him 
under the mortgage.® * 

Where the puisne mortgagee held two mortgages, one of which alone was 
the subject-matter of the suit instituted by him against the prior mortgagee, the 
other mortgage comprising this as well as some other property, it was held that 
the question of the right of the assignee of the equity of redemption to redeem 
the puisne mortgagee could not be gone into in the suit brought by the latter 
for redemption of the prior mortgage.® 

21 67. Right against the Auction-purchaser— Having done with 
the rights of a puisne mortgagee against the prior mortgagee and against the 
property in his possession, his rights against the auction-purchaser may 
now be considered. Being an auction-purchaser of the outstanding equity of 
redemption, his right to possession against the puisne mortgagee cannot be 
questioned. The latter may redeem him, for that is his right which he could 
have asserted against the prior mortgagee. But he cannot be dispossessed until 
so redeemed. Where there have been different sales at the instance of different 
mortgagees, the right to possession is ordinarily determined by the priority of 
the respective sales.® It is evident that an auction-purchaser of property sold 
in execution of the puisne mortgagee's decree would have the same right to 
redeem the prior mortgage, if the puisne mortgagee was at the time of the sale 
entitled to that right. Indeed he possesses a right to redeem even though the , 
subsequent mortgagee himself could not have brought the property to sale 
without having previously redeemed the prior mortgage, since “ a purchaser at 
an auction-sale is not bound to look behind the decree to see whether the 
decree under which the sale is held was rightly made. It is sufficient that 
the decree of a competent Court directs the property to be sold.” ® A purchaser 
from the mortgagor of property subject to a mortgage, has, howevsr, still greater 
rights, since if he is not made a party to the mortgage-suit, he is entitled to retain 
possession of the property as against the auction -purchaser under the mortgage 
decree till he is foreclosed. W When a purchaser from the mortgagor of one 
of the mortgaged properties (subsequently released by the mortgage-lien) is not 
made a party to a mortgage-suit brought by the mortgagee, the proper course is 
not to dismiss the suit for non-joinder, but to apportion the mortgage-debt bet- 
ween the property so purchased and released, and the other mortgaged property. 
In such a case the mortgage would be treated as split up into two. ® 

2168. The puisne mortgagee has the right to redeem, but he has no right 
to have the sale made in execution of a decree obtained by the first mortgagee 
upon his mortgage set aside on th8 ground that he had not been made a party to 
the suit. (7) But, of course, it is always open to an auction-purchaser to show 

(1) Sivamman v. Kuppumuthu, 13 M. L. 

R*, 72. 

(2) Sivaraman v. Kuppunmthu, 13 M. L. 

J. R., 72 (74). 

(3) Nunak Chand v. Talukdye , I, L. R., 5 
'GaL, 265 ; Dingopal v, Bolakee , I> L. R., 5 
CaL, 269 ; Jugal Kissore v. Kariiek Chun - 
<der t I. L. R., 21 CaL, 116 1 Bam Narainv. 

Bandi Pershad, X. L. R., 81 Cal., 73 (74). 

(4) Malkarjun v. Narhari, I. L. R.. 25 
Bom.j 378, P. G.,; to the same effect, Gir~ 
dhareelal v. Kanto hall, 14 B» L, R., 187 
<199), P. C. ; Kudratulldh v. Kubra Begam , 
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that the sala held in execution of the prior mortgagee’s decree was otherwise 
invalid. In one ease A held a decree for possession against B, but which he did 
not execute. He, however, mortgaged the property covered by the decree to C, 
who sued on the mortgage without joining B, who continued to be in possession 
-adversely to A , and in the meantime A’s decree, for possession, became barred by 
limitation. B mortgaged the property to D who brought it to sale, and it was 
purchased by E. In a contest between G and E, it was held that the result of 
A not having executed his decree for possession was that B gained a good title 
by adverse possession as against G who therefore was not in a position to bring 
to sale the property which had passed to the auction-purchaser. ( J ) 

Where a puisne mortgagee obtains a decree upon his own mortgage against 
the mortgagor and the prior mortgagee in whose suit he was not joined, he cannot 
eject the latter if he has entered upon possession of the property as auction- 
purchaser in execution of his own decree. Thus, where a mortgagee obtained a 
■decree on his mortgage and brought the mortgaged property to sale purchas- 
ing the property himself, and which he subsequently sold to R, who obtained 
possession, and the second mortgagee instituted a suit to enforce his mortgage 
which had been existing from the date of the prior mortgagee’s suit, in which, 
however, he had not been joined, and in the result obtained a decree for sale 
subject to R's rights, in execution of which the land was again sold and 
purchased by the second mortgagee, whose successors in title were in due course 
put into possession of it, whereupon R applied under section 244 of the Code 
for setting aside the order making over possession to the successors of the second 
mortgagee, it was held that since the decree was made subject to R's right which 
included that right of possession, R could not be ousted without being first 
redeemed. ( 1 2 ) 

The mortgagee obtained a decree against the father on a mortgage executed 
in July 1893, previously to which in March, the sons had sued him for partition. 
In December 1894 this suit resulted in a compromise, in virtue of which 
the immovables property was transferred to the sons who entered upon its 
possession. The mortgagee sued the father alone, and from whom he pur- 
chased the property in execution. The sons thereupon sued for possession 
against the auction-purchaser, and it was held that the property being the 
separate property of the sons under the decree in the partition-suit, the 
mortgagee took nothing, as the father had nothing to mortgaged 3 ) 

2169. A judgment-debtor under a decree for money mortgaged certain 
property by a deed of conditional sale. The property mortgaged was attached 
as the property of the judgment-debtor, and an order for sale was passed. 
Prior to the sale, however, the mortgagee sued on his mortgage, and the 
judgment-debtor confessed judgment, admitting the debt, and prayed that 
as he had no means to pay, an immediate decree for possession might be 
passed, and a decree was so passed. The mortgagee who was found to 
have had notice of the interest of the attaching creditor, however, never 
made him a party. The latter proceeded on with his execution, and caused 
the property to be sold. The auction -purchaser being resisted -in obtaining 
possession by the mortgagee sued him for possession. It was contended 
that the auction-purchaser had lost his right to redeem no sooner the 


(1) Bam Lai sr. Masum AH , I. L. R,, 25 Mad., 397. But it would have been other - 

All., 85, wise if the sons had done nothing beyond 

(2) Muhammad v. Abdulla , I, L. R., 4=2 asserting their right. Kanhaia Lai v. Raf 

Mad., 171. . Bahadur , l.L,R., 24 All., 211, 

(3) Mithiram v* Lomanatha , I. L. R., 24 
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decree for possession had been made, and which could not be re-opened 
i except on the ground of fraud or collusion. But it was held that a 

! decree suffered in contravention of the provisions of law could not operate 

1 to destroy the rights of redemption of persons other than actual parties to the 

j suits, and the fact that the property foreclosed was under attachment created 

■ in favour of the attaching creditor, a charge which inured in favour of the 

; auction- purchaser, as ona purchasing the property sold for the discharge and 

satisfaction of the charge, W But this latter view is strained and opposed to 
the ruling of the Privy Council who have declared that an attachment creates 
no charge in favour of the attaching creditor (§ 846). 

An auction-purchaser will acquire property free from all incumbrances,, 
if the sale has been made free from the same with the consent of the prior 
;i mortgagee.® 

i A decree passed against only the heir or heirs in possession of the estate of 

: ; a deceased Mohammedan debtor does not bind the other heirs who are not 

parties to the suit so as to enable their rights and interests . to be sold in 
!' execution. Such persons may then subject to certain conditions recover 

their shares from the auction-purchaser. ® 

2170. The rights of a purchaser who had not been joined in a mortgage- 

\ | suit cannot be sufficiently met by a suit subsequently instituted by the mortgagee 

for a declaration of such purchaser’s right to redeem, and for declaration of 
the mortgagee’s absolute right over that property on the failure of the 
purchaser to redeem and for khas possession.! 4 ) The only relief which the 
mortgagee in such a case is entitled to, is a decree for apportionment of the 
mortgage-debt on the property purchased by the purchaser, account being taken 
in that apportionment as well of the property transferred by the mortgagor to 
other parties with the consent of the mortgagee, as the portion of the mortgaged 
property purchased by the mortgagee himself. Where the plaintiff purchased 
certain properties at two sales made in execution of his two mortgage-decrees 
in which the defendant had not been joined, and the latter purchased a portion 
of the same properties at a sale held in execution of his own mortgage- decree 
in which the plaintiff had not been made a party, and it appeared that the 
defendant’s purchase was prior in point of time to the sale in favour of the 
plaintiff, it was held that since the defendant had in respect of the portion 
purchased by him acquired the equity of redemption, the latter acquired 
nothing in that property beyond the mortgagee’s rights, and that the defendant 
was consequently entitled to redeem him by paying off the proportionate 
amount of the plaintiff’s mortgages, due on the property purchased by him, 
failing which the plaintiff could pay off the defendant by depositing the amount 
paid by him for the property.® 

If any difficulty arises from a party’s omission to join a necessary party 
to the suit, the party in wrong should forfeit his costs. ® 

2171. Must holder of Several Mortgages enforce all— The ques- 
tion as to the joinder of parties being directed against the multifariousness of 

(1) Qhulam Busain v. Dina Nath , I.L.R,, from Muttyjan v. Ahmed, I. L. R., 8 Gal. 370. 

28 All,, 467 (370). (4) Bammoy v. Premchand , 5 C. W. H., 

(2) S. 57, ante ; Dorasami v. Venkataseshay - 423. 

yar, LIi.R., 25 Mad., 108 (114). (5) Sheo Pershadv. Tiluk Singh , 5 O.W, 

(3) DaMu Mal v. Hari Das , I* L, R,, 23 N„ 232. 

All., 263 (264) ; Jafri Begam y. Amir Mu • (6) Muhammad v. Abdulla, I. L, R,, 24: 

hammad, I.L.R., 7 All., 822, F.B., dissenting Mad., 171 (175). 
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suits, it has been held that a party suing upon one of his mortgages can have no 
excuse for his not including in the suit his rights under his other mortgages, 
since he must necessarily have notice of them. This view, it is said, finds 
support in the form of decree prescribed in the Code. (!) which provides that 
upon redemption the plaintiff is to reconvey the said mortgaged premises “ free 
and clear from all incumbrances done by him/' and which indicates that the 
mortgagee is not to reserve to himself right over the mortgaged property.^ 
Similar language finds place in sections 86 and 88. But nevertheless the 
question is not free from difficulty. Indeed, it may not always be possible to 
enforce all the mortgages together, for they may not be all mature for repayment. 
In this case is the mortgagee to wait till he can maintain a joint claim 
and if so, what if a portion of his claim in the meantime becomes time-barred. 
The doctrine, if sound, is scarcely distinguishable from the consolidation 
of securities. It was probably to steer clear of these difficulties that the 
Allahabad High Court has adopted the mean course of allowing a holder of two 
independent mortgages over the same property, who is not restrained by any 
covenant in either of them to obtain a decree for sale on each of the mortgages in 
a separate suit, but subject to this that he cannot sell the property twice over, 
nor sell it under the second decree subject to the first. If this had been 
permitted, the mortgagee would be enabled to sell the equity of redemption 
apart from the property itself, which, so far as the sale is made at the 
instance of the mortgagee, would be opposed to the tenor of the Act and let 
in the mischief section 99 was enacted to avert. ( 1 2 3 4 ) It has accordingly been 
held that a mortgagee holding two mortgages on the same property executed 
by the same mortgagor, cannot sue to enforce the prior (4) or later ( 5 ) security 
subject to his other mortgage. He must either enforce both the securities in 
the same suit, or sue on one giving up his rights under the other. But this 
view has not been indorsed in Madras where a person holding several 
mortgages in respect of the same property and against the same mortgagor is 
under no liability to enforce all his securities in one suit.( 6 ) But it has been 
there held that if the holder of two or more mortgages put in force the first 
mortgage and obtains a decree, he is precluded from enforcing the second 
mortgage in another suit, though he may enforce his right against any surplus 
of a sale held in execution of his decree, under section 97. P) 


2172. Price of Redemption. — It may again be a question whether the 
party excluded is entitled to redeem on payment of such amount as may be 
found due on the date of his claim or only the amount that was found due upon 
the mortgage at the time the mortgage-decree was passed. A Divisional Bench 
of the Allahabad High Court has, in a case of improper exclusion, allowed redemp- 
tion on payment of only the amount as ascertained at the date of the mort- 
gage- decree.^' 8 ) No reason is, however, given for adopting this view, which 
is only possible on an assumption that the equities between the parties 


(1) Soh, IV, No. 128. 

(2) Dorasamiv. Venkatesashayyari 

25 Mad., 108 (115) ; observing on Sunder 
.Singh v. Bholu , 20 All., 322 F. B. ; 

Krishnamachariar v. Annagarachariar , 17 M. 
L. J. B., 301. 

(8) Sunder Singh v. Bholu , I. L, B., 20 
All., 322, F. B. ; Govind v. Parashram , I.L. 
R., 25 Bom., 161; Keshavram v, Banchhod , 
I.L.R., 30 Bom., 156 (161). 

(4) Dorasami v. Venkataseshayyar t I.L.B., 

25 Mad., 108. 


(5) Keshav Bam v. Banchhod , I. L. R., 80 
Bom., 156- 

(6) Bamaswami v. Vythinatha , I. L. R., 25 
Mad., 760 ; Veerana v. Muthukumara t I. L*. 
R., 27 Mad., 102 ; followed in Thrikaikat v. 
Thiruthiyal, I. L. R., 29 Mad., 153, F. B. ; 
overruling Bangasami v. Krishna , I.L.R., 22 
Mad., 259. 

(7) Krishnamachariar v. Anangarachariar , 
17 M. L. 3. R., 301. 

(8) Bam Prasad v, Bhikari ; I. L. R«, 2S 
All., 464 (467). 



{1) Dina Nath v. Lachmi Narain, I.L.R., 
25 All., 446 (£53), F. B.; Lindayal v. Shear aj 
Singh, 2 Nag. L. R., 116. 

(2) Collins v. Biggs , 14 Wall., 491 j olted 
in 2 Jones’ Mortgage (6th Ed.), § 1075. 

(3) Wahidunnissia v. Gobardhan, I. I*. R. , 
25 AIL, 394, F. B.; Girish Chander v. Kedar 
Nath , I. L. R., 33 Cal., 590 ; Gangadas v. 
Jogmdranath , 11 C.W.H., 403 j in which the 
contrary held in Kasummunmssa v. Nilratna, 
I. L. R., S Cal., 79 (88) was dissented from. 
The case was, moreover, overruled on appeal in 
Nilkantv . Suresh Chandra , I* L. R.y 12 Cal., 
414, P. Oi To the same effect in Lutf Ali 
( Syed ) v. Futteh Bahadur , I. L. R,, 17 Cal., 
23, P. C.; limes Chander v. Zahar Fatima , I. 
Ii, R., 18 Cal., 164, P. C.; GfoMgfa Pershad v, 
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cannot be worked out except by assuring him the position in which he would 
have been if be had been joint in the suit.W Any other view would, it might 
be said, enable the mortgagee to improve his position due to his failure to 
implead proper parties. On the other hand, it may be contended against this- 
view that the decree passed behind the back of the person seeking to redeem 
on the ground of his exclusion, could not be permitted to be non-existent 
against him and as only existent against the mortgagee, whose failure to* 
implead him should not confer upon the party excluded any advantage more 
than he would have otherwise possessed. The correct view appears to be that 
the person seeking to redeem is no more concluded by the decree than the 
mortgagee, and that the new suit must, so far as regards the taking of accounts- 
and other matters legitimately arising therein, proceed on the basis of a new 
suit untramelled by any decision given or account taken in the previous suit. 
As was observed in an American case, in which the plaintiff claimed to 
redeem the property by paying only the amount for which the property had 
been purchased by the mortgagee ; to redeem property which has been sold 
under a mortgage far less than the mortgage-debt, it is not sufficient to tender 
the amount of the sale. The whole mortgage-debt must be tendered or paid into 
Court, The party offering to redeem proceeds upon the hypothesis that, as to- 
him the mortgage has never been foreclosed and is still in existence. Therefore^, 
be can only lift it by paying it. The money will be subject to distribution 
between the mortgagee and purchaser in equitable proportions, so as to- 
re-imburse the latter his purchase money, and pay the former the balance of 
bis debt.”( 2 ) Hence whether the property be foreclosed or sold, the plaintiff 
cannot be permitted to redeem it except on payment of the full amount due on 
the mortgage, and not merely the amount for which the mortgaged property 
may have been foreclosed or sold.f^ But the Courts are evidently not agreed 
on this point, for while there are no doubt cases in which the Courts have 
determined the rights and liabilities of the parties on the basis of the mortgage 
and irrespective of the decree, there are others in which the Court has decreed 
redemption on payment of the decretal amount together with interest at the 
contract rate calculated up to six months, interest at the Court rate being 
decreed for the subsequent period till redemption. W 

2173. It has been generally stated before that the position of the 
Person not joint in the previous suit is unaffected by the decree to which he 
was not made a party. The effect of non-joinder is that the decree obtained 
may in many cases bs nugatory. Thus where previous to the suit the 
equity of redemption has passed to certain purchasers they cannot be sued. 


Land Mortgage Bank, I. L. R., 21 CaL, 366. 
P. 0. ; Jugdeo Singh v. Babibulla , 6 C.L.3,, 
612; Kedar Prosanna v. Girindra Prosad, 8 
C.L.J., 173 (176); Ladoba v. Damodar, I,L., 
R., 16 Bom., 486; Sivathi v. Bamasabbayar , 
I.L.R., 21 Mad., 64; Thenappa v. Marimuthu , 
I, L. R., 31 Mad,, 258 ; contra Gangadas v. 
Jogendra Nath , 11 0. W. N., 403 ; Jugdeo v. 
Babibulla , 12 C. W. N., 107 (112, 113); Dip 
Narain v. 3ira Singh , I. L. R., 19 AIL, 527 
(534); Wahidunnissa v. Gobardhan , I.R.R-, 
22 All., 453 O, A., I.L.R., 25 All., 388; Ghasi- 
ram v. Jhingwa , 4 N. L. R. 168; contra 
Baghoba v. Madho Bao , 2 H, Tj. R., 116. 

(4) Gangadas v. Jogendra Nath , 11 G, W, 
N., 403; Jugdeo v. Babibulla , 12 0. W, N,* 
107 (112, 113). 
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for possession by a purchaser of the property at a sale held under the previous 
decree. t 1 ) And the mortgagee cannot oust a zur-i-peshgi lessee, although he 
may have purchased the property in execution of his mortgage-decree for sale, 
without giving him an option to redeem,! 2 ) when he can re-open the accounts and 
obtain time for redemption in the same way as if no previous decree had 
existed. (3) He must, however, pay the full amount due on the basis of the 
original mortgage, notwithstanding that the mortgage-decree was sold for a 
smaller amount. This appears to be the view taken by the American Courts 
y who have held that redemption of property sold under a mortgage for less than 

the mortgage-debt, can be permitted to redeem only on payment of the whole 
mortgage-debt, and not merely on payment of the purchase-money. ( 4 ) Of course, 
the excluded party cannot reasonably be permitted to take advantage of a 
favourable bargain, when he could not be compelled to redeem, nor pay a higher 
price if the bargain had been an unfavourable one. Where the mortgagee- 
purchaser has sold portions of the property purchased by him to others, the 
redemption money would, however, be distributed rateably to the prices paid by 
them and in the order of their respective conveyances. ( 5 


2174. Rights of Mortgagee under Defective Decree.— While 
persons wrongly excluded remain unaffected by the decree, and can have the same 
questions re-tried in a suit of their own, the Courts are divided on the effect of 
the decree so far as regards the rights of the mortgagee who might contend that, 
since his decree is good against the mortgagor whom he has foreclosed, he 
as the holder of the equity of redemption has the last right of redeeming the 
puisne mortgagee who cannot then be permitted to redeem his prior mort- 
gage'^) and that, as against the excluded persons interested in the equity of 
redemption, he has the right to insist that the quantum of interest foreclosed 
to him is no longer liable to redemption, since the fact that he has acquired 
the whole or a fraction of the equity of redemption in a suit ought to make no 
more difference than if he had acquired the same interest by a contract with the 
mortgagor.! 7 ) But though both these views have found support in the decided 
cases, they are equally fallacious, because there can be no analogy between a 


good contract which the law allows and a bad decree which it does not ; nor 
can the mortgagee be permitted to use his own failure of a duty to implead 
necessary parties to improve his title as against those very persons whom he 
has wronged by their exclusion. It would be inconsistent to hold that the 
latter are not bound by the decree if they suffer thereby, and such a view would 
encourage scheming mortgagees to designedly leave out formidable rivals in 
their scramble for the property. Such contention was advanced but overruled by 
a Bull Bench of the CalcuttaHigh Court in a case in which the property had been 
purchased by a third party in execution of the prior mortgagee’s decree to which 
the puisne mortgagee had not been joined and who thereupon sued to bring the pro- 
perty to sale subject to the first mortgage contending that he was no more than the 


(D Ear gulal v. Gobind Bai, I. L. R., 19 
All., 541 ; Brajanath v. Khilat Chandra , 8 
B. L. R., 104. 

(2) Radha Pershad v. Monohar Das, I. L. 
R., 5 Gal., 317. 

(3) Venkata v, Kannam,!, L. R., 5 Mad., 
184:. 

(4) Jones’ Mortgage (6fch Ed.), § 1075 ; 
citing per Bradley, J., in Collins v. Riggs , 14 
Wall., 491. To the same efieot Nilkant v. 
Suresh Chandra, I.L.R., 12 Cal., 414 (423) 
P. C. ; explained and followed in Girish 


Chunder v. Kedar Nath, I. L. R.. 33 Cal., 
590 : Ganga Das v. Jogendra , 5 0. L. J., 815; 
Dip Narain v. Hira Singh , I. L. B., 19 All., 
527 ; Sivathi v. Rama, I. L. R., 21 Mad., 64. 

(5) Dans v. Duffle, 18 Abb. Pr., 360 ; 
cited in Jones’ Mortgage (6fcb Ed.), § 1075 ; 
Gangadas v. Jogendra, 11 0. W. N., 403. 

(6) Easai v, Umajinbha, 5 Bom.L R. 892 ; 
Rangasamy v. Jethi, I.L.R., 26 Mad., 484. 

(7) Ganeshiv . Charan, X. L. R., 35 All., 
247. 
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assignee of the prior mortgagee, and his contention was upheld, Maclean, G. J., 
observing : “ If there had been no suit by the first mortgagee, the puisne 

incumbrancer could have sued the mortgagor and subject to the mortgagor’s 
right to redeem, have obtained a decree for the sale of the equity of redemption, 
that is, of the property subject to the first mortgage. This right cannot be 
taken away by any decree made in a suit to which ha was not a party and by 
which he was not bound.”! 1 2 3 * ) In Bombay such purchaser is merely subject to 
redemption at the hands of a puisne mortgagee who was not a party to 
the decree (2) but there the cases are by no means uniform* for while there 
are some in which the Courts discriminate between the mortgagee pur- 
chaser and a stranger, holding that while the former remains still a prior 
mortgagee, the latter obtains title under the sale sufficient to defeat the 
puisne mortgagee’s right of redemption. (3) Some doubt has also been cast on 
the Calcutta view by a Bench of the Allahabad High Court as to the appro- 
priateness of the remedy available to the puisne mortgagee after the property 
has passed into the hands of an auction-purchaser (^1 but whatever may be his 
other rights his preferential right to redeem the prior mortgagee in spite of his 
foreclosure cannot be denied! 5 But in Bombay it is said that the puisne 
mortgagee acquires against the auction-purchaser precisely the same rights as 
he had collectively against the mortgagor and the prior mortgagee. “ That is to 
say, he may 'sue to redeem the purchaser as mortgagee, or thereafter as mort- 
gagor to foreclose or suffer himself to be redeemed by him.”! 6 ) But there 
seems no reason why the puisne mortgagee should be permitted to use an in- 
valid decree to enlarge his own rights. But since the decree is valid as between 
the mortgagor and the mortgagee it enables the puisne mortgagee to redeem 
the prior mortgagee without being in his turn liable to be redeemed by the 
mortgagor! 7 ) In so far the puisne mortgagee no doubt gains an advantage, but 
then it is dua to no dereliction of duty on his own part. The prior mortgagee 
cannot in execution of his decree against the mortgagor attach property in the 
possession of a puisne mortgagee, if the latter had not been made a party to his 
suit, nor could the prior mortgagee force on a decision of his right in a suit 
instituted by the puisne mortgagee for a declaration that the property in his 
possession was not liable to attachment by the prior mortgagee! 8 ) 

(1) Debendra v. Ramsaran, I.L.R., BO Cal., ha can under an invalid contract with the 
599 (605) F.B. ; overruling contra in Durga mortgagor. See contra Qhasiram v. Jawahir , 

Churn v. Chandra Nath , 4 C.W.N. 541. To 11 C.PL.R. 76,Narsing v. Mt.Jamna[Bai , 12 
the same effect Vims Chunder v. Zahur C.P.L.R. 86; Shrikisan v. Gadadar, ib, 125 ; 

Fatima I.L.R, 18 Oal. 164(180} ; Dip Narain Dindayal v. Sheoraj Singh, 2 N,L.R. 116; 
v. Hira Singh I.L,R.|19 All., 527 ; Munnalal Ghasi Ram, Jhingwa 4N.L.R. 168 (173). 
v.Mununlal, I.L.R. 86 All., 327; Thenappav . (4) Manobar Lalv . Ram Babu, I.L.R. , 84 

Mariwuthu, I.L.R. 31 Mad. 258 ; followed in All., 323 (380). 

Ghasi Ram v. Jhingiva , 4 N.L.R. 168 (173). (5) Debendrav* Ramsaran , I.L.R., 30 Cal., 

(2) Desaiv. Mundas , I. L. R., 20 Bom., 599 F.B. ; Kedar v. Girindra , 8 C.L.J. 173; ; 

390; Hasanbhai v. XJmaji, I.L.R., 28 Bom., Gourdhanav . Veerasami , I.L.R., 26 Mad., . « 

153 (170); Randurang v. Sakhar Chand , I. 587; Poonambalav. Muthusami, 23 M.L.J., 

L.R., 31 Bom., 112. 284 ; Sandagar v. Jan Ali , 1 A. L. J. 300 ; 

(3) Vasudev v. Narayan, (1892) 21 Phulmani v. Nageshar, I.L.R., 33 All., 370; 

explained in Hasanbhai v. XJmaji, I.L.R., 28 dissented from in Hasanbhai v. XJmaji, 5 

Bom., 153 (170) ; Pati Ram v, Ghasi Ram, Bom. L.R. 892 ; Manohar Lai v. Ram Babu , 

3 C.P.L.R., 82. The reasoning of which is I.L.R,, 34 All. 323 (330). 

faulty inasmuch as it assumes that the mort- (6) Pandurang v. Sakharchand, I. L. R., 
gagor’s equity of redemption, became validly 31 Bom., 112 (US). 

vested in the prior mortgagee and which he (7) Banga Das v. Ganalal> 12 I.C. '(Cal.), 
could use to defeat the puisne mortgagee’s 155. Sonba v. Lahanoo , 15 C.PJG.R., 188, 
preferential right of redemption. The mort- (8 ) Hakamchand v. Kar am Chand, [1908] 

gagee can obtain do more right under a wrong P.R. No. 64. 

decree as against the puisne mortgagee, than 
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2175. Ifi is also said that one consequence of not impleading a persons©! 
whose interest the mortgagee had notice, is that he may sue the mortgagee for re- 
demption only of his own share on payment of a proportionate share of the mort- 
gage-money, to which, however, the mortgagee may himself confine him if he so 
desires. W In such a case it may be said that the mortgagee having himself broken 
in upon the indivisibility of his mortgage by acquiring by the foreclosure-decree 
an absolute title to the mortgagor-defendant’s share in the property, he cannot 
complain if the party excluded deals with him on that basis. And since the party 
excluded should not be placed in a worse position, because of his exclusion, it 
would seem to follow that a person having the right to redeem would, if 
excluded from the mortgagee’s suit, have the right to redeem not only his own 
share, but, if he so desires, the whole of the mortgaged property, which he 
would have been entitled to do if he had been a party to it. Indeed, it has 
been held in England that a person interested in the equity of redemption of 
only a part of the mortgaged property is neither entitled nor compellable to 
separately redeem his part, but must redeem the whole, subject to the equities 
of the other persons interested, and with his remedy over for contribution 
against the other part-owners. ! 3 ) 

2176. Right against Transferee without N otiee-— If the excluded 
son ratains his right of redemption unimpaired by the mortgage-decree whether 
for foreclosure or sale, then the right would equally avail whether the property be 
in the hands of the original mortgagee or in those of a bona fide transferee with- 
out notice. This is another inevitable consequence of the rule, and it has been 
accordingly held that the purchaser in execution of a mortgage-decree has no 
right to retain possession of the property obtained through the Civil Court 
against the purchaser of the equity of redemption who was not a party to th© 
mortgagee’s suit and who was in possession of the property till the sale made 
in execution of the mortgage-decree.! 4 ) But the view that an auction-purchaser 
could be displaced by the suit of an excluded son perhaps carries the doctrine 
to a length when it comes in conflict with the decision of the Privy Council, 
who had as far back as 1874 laid down the two following propositions — First , 
where joint ancestral property has passed out of a joint family either under 
a conveyance executed by a father in consideration of an antecedent debt, 
or under a sale in execution of a decree for their father’s debt, his sons, by 


reason of their duty to pay their father’s debt, cannot recover that property 
unless they show that the purchasers had notice that the debts were so 
contracted and, Secondly , that the purchasers at an execution sale being strangers 
to the suit, if they had no notice that the debts were so contracted, are not 
bound to make enquiry beyond what appears on the face of the proceedings.! 5 ) 
(§2146). Eollo wing this view it has been held that after the purchase of the 
mortgaged .’property by a stranger in sale held in execution of a mortgage- 
decree, it is not competent to the excluded son to redeem the property on 
the sole ground of his execution, but that of course a son could then still 
attack the decree upon some ground which under the Hindu law would free 
him from liability to pay his father’s debts.! 6 ) In this view the effect of this 

(1) Brij Kishore v. Madho Singh , 2 A. L. Crockett , 2 H. L- C., 289. 

J. 752;0„ A.. 1. L. R., 28 All., 279. ' (4) Rabibulla v. Jugdeo Singh, 6 0. L. J., 

(2) See per Finch. L. 0., in Cookes v, 609, 

Sherman, (1676) 2 Fceem., 13 ; Dindayal v. (5) Girdhari Lull v, Kanto Ball, 14 B, B. 
■Sheoraj Singh, 2 Nag. L. R. f 116 (118). R., 187, P. 0. 

(3) Pearce v. Morris, L. R., 5Ch., 227; (6) Debi Singh v. Jia Ram , I. L. R.* 25 

Hall v. Reward , 32 Ch. D., 430 ; Magnus v. AIL, 234, F.B, ; Lai Singh v. Pulandar 
Queensland National Bank , 36 Oh, D., 250 ; Singh , I. L. R,, 28 All,, 182, 184, 

O. A., 37 Ch. D., 466 ; of. Thornycroft v, 

G* TP — 176 
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rale would be different; upon different persons but there is nothing to indicate 
this in the rule. 


Preliminary dec 
ree in foreclosure 
suit. 


2. Ia a suit for foreclosure if the plaintiff 
succeeds, the Court shall pass a decree — 

( a ) ordering that an account be taken of what will be due 
to the plaintiff for principal and interest on the mortgage, and 
for his costs of the suit (if any) awarded to him on the day next 
hereinafter referred to, or 

(b) declaring the amount so due at the date of such decree, 
and directing — 

(c) that, if the defendant pays into Court the amount so 
due on a day within six months from the date of declaring in Court 
the amount so due to be fixed by the Court, the plaintiff shall 
deliver up to the defendant, or to such person as he appoints, all 
documents in his possession or power relating to the mortgaged 
property, and shall, if so required, re-transfer the property to the 
defendant free from the mortgage and from all incumbrances 
Created by the plaintiff or any person claiming under him, or, 
where the plaintiff claims by derived title, by those under whom 
he claims, and- shall also, if necessary, put the defendant in 
possession of the property ; but 

(d) that, if the payment is not made on or before the day to 
be fixed by the Court, the defendant shall be debarred from all 
right to redeem the property. 

2177. Analogous Law. — This rule was section 86 of this Act, before 
its transposition to the Proceduee Oode. As there enacted, it is substantially 
a reproduction of the section, which ran thus : — 

86. Ia a suit for foreclosure if the plaintifi succeeds, the Court shall make a decree, 
_ . ordering that an account be taken of what will be due to the plaintiff 

sni£ ree mforeclosure " for principal and interest on the mortgage, and for his costs of the suit, 
if any, awarded to him, on the day next hereinafter referred to or 
declaring the amount so due at the date of such decree, and ordering that, upon the defendant 
paying to the plaintiff or into Court the amount so due, on a day within six months from the 
date of declaring in Court the amount so due, to be fixed by the Court, the plaintiff shall 
deliver up to the defendant, or to such person as he appoints, all documents in his possession 
or power relating to the mortgaged property, and shall transfer the property to the defendant 
free from all incumbrances created by the plaintiff or any person claiming under him, or, 
where the plaintiff claims by derived title, by those under whom he claims ; and shall, if 
necessary, put the defendant into possession of the property ; but that, if the payment is not 
made on or before the day to be fixed by the Court, the defendant shall be absolutely debarred 
from all right to redeem the property. 

The rule lays down the form of a decree in a suit for foreclosure. The 
form of a plaint in such cases is that given in the Oivil Procedure Code, W 
and the right to foreclosure or sale is conferred upon the mortgagee by section 
67, to which this section may be regarded as so far auxiliary. 


(1) Sch. IV, No. 109. 


: : . - 



0. 3§, r. 2.] 


FORECLOSURE- DECREE. 


1403 


2178. The rule is obviously intended to meet only eases in which there 
are not several successive mortgages or in which there are not several parties 
interested in redemption. In complicated cases a foreclosure-decree often pre- 
sents some difficulty in drawing up, and this as often as not gives rise to a crop 
of litigation. An attempt will therefore be made in the ensuing commentary 
to formulate certain rules which may enable the Courts not only to draw 
up appropriate and accurate decrees, but also to interpret them in case of doubt 
or ambiguity. The rule is apparently taken from Seton's Work on Decrees.® 
The wording of the decree will have to be varied where the debt is agreed to be 
paid by instalments,® or where a decree is payable by the mortgagor 
personally,® or where a consent decree for foreclosure without account 
is passed. 00 Another form would have to be adopted in a decree to enforce an 
equitable mortgage.® 

The procedure here prescribed follows the English practice, to which 
reference may legitimately be made in the solution of doubtful points. 


2179. Principle.— The object of this and the two following rules is 
to prevent mortgagees from realizing their securities, except in the way 
prescribed by the Act.® The essence of foreclosure and redemption suits is, 
that in such suits each party is entitled to enforce his rights. A plaintiff 
claiming foreclosure is bound, upon the accounts being taken, if the balance is 
against him, to pay that balance. On the other hand, a plaintiff claiming 
redemption must submit to a decree for sale or foreclosure if he makes default 
in payment. Unless this were so, there would be multiplicity of suits. To 
avoid this, it is necessary that in a suit for foreclosure or redemption the 
accounts between the parties should be settled or discharged. It is not open to 
a mortgagee, after obtaining a decree for an account or sale, on ascertaining 
that the accounts are going against him, to withdraw from the taking of 
accounts. U) Hence, both in a suit for foreclosure or redemption, an account is 
ordered to be taken and a time — not more than six months in the first 
instance — is fixed within which the amount so found due is to be paid. The 
Act is, however, silent as to cases where the mortgagee has a personal remedy 
against the mortgagor. But it would appear that in such cases the decree 
should provide for payment as in the ordinary money-suits. 


2180. Meaning of Words. — “ Suit for foreclosure : ” As only mort- 
gagees by conditional sale and English mortgagees are allowed to sue for foreclo- 
sure, 18) this rule is restricted only to these mortgagees. “ The Court : ” i.e. t in 
which the suit is instituted. 11 Shall make & decree : ” The section provides 
for a case where there is only one mortgagor and mortgagee. In cases 
where other mortgagees are also joined decrees have to determine the rights 
of the other persons as well, and will have to be framed accordingly. Eor the 
forms of such decrees see the commentary below. 

“ An account be taken: ” Eor which the Act lays down no procedure. The- 
one, however, commonly adopted is set out below. 

". If the defendant pays into Court : ” The corresponding language of section 
86 was “ paying to the plaintiff or the Court” But now the money must be paid 


(1) (5th Ed,), p. 1575. 

(2) For form of decree in which case vide 
post , r. 2; Greenough v. Litter , 15 Ch. D., 93. 

(3) Lee v, Lunsford, 54 L. Ch., 108; 
Hunter v. Myatt , 28 Oh. D. , 181. 

(4) Boy dell v. Manby, 9 Hare (App,), 53. 

(5) Newton v. Aldonsf Seton, p. 1695; 


Lees v. Fisher , 22 Oh. D., 283. 

Chunder Nath v. Baroda Sundary , I, 
L.R., 22 Cal., 833. 

(7) Doolee Ghund v, Omda Khanum t I. 

K., 6 Cal., 377. 

(8) See S. 67, Com. 
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into Court, the defendant having no option in the matter. When the payment is 
made into Court, it is implied that the money will be paid out to the plaintiff. 
*’ Within six months : ” The Court can fix six months as the maximum , but 
may fix less if it chooses. 61 Or declaring in Court . etc. : ” This declaration is 
made in the decree where accounts need not be subsequently gone into. On 
payment the plaintiff must not only make over “ all documents in his possession 
or power relating to the mortgaged property,” but must also transfer possession 
of it if his mortgage was possessory. If the documents are irretrievably lost, it 
will probably be sufficient in most eases to obtain an acquittance-receipt, and 
in other eases an indemnity-bond. 

** Where the plaintiff claims by derived title ” e.g. sub-mortgage. 

14 If the payment is not made, the defendant shall be absolutely debarred In 
India a foreclosure once made cannot be re-opened except on review but in 
England it is more readily customary to re-open if sufficient cause is shown. U) 

2181. It is said that though the determination of an issue may not 
operate as res judicata , still it may bind the parties, ( 1 2 3 4 5 * ) but in order to bind a 
party there must be an estoppel of some kind without which the binding force 
of an adjudication is unintelligible. A decree in a suit to bave priorities de- 
clared and to ascertain amounts due, will estop a party in the suit from suing to 
invalidate the security of a prior incumbrancer. ® But if he was sued merely 
as a puisne mortgagee and as such was only called on to redeem, the decree will 
not estop him from setting up a prior mortgage. (*) 

In some cases the question whether the puisne mortgagee is or is not bound 
by the accounts taken in th8 earlier suit has been held to depend upon whether 
the prior mortgagee had or had not notice of the puisne mortgage. ® This is 
also the view of the English law, but its applicability to transactions arising 
under the Act does by no means follow. In some cases the right of the puisne 
mortgagee to redeem the prior mortgage appears to have been made contingent 
on his exclusion by the prior mortgagee with notice of interest.® But this 
too is a view which is rendered untenable by the course of decisions made since 
the passing of the Act. It has been held in a Calcutta case that Mitakshara 
sons being joined as parties under the section cannot be permitted to plead the 
immorality or impropriety of the consideration so as to exclude their own interest 
in the family property from the operation of the mortgage, ( 7 ) but this view is 
exceptional and based upon no intelligible reason. 

Besides the questions that legitimately arise in a suit on mortgage there 
are other questions which the Court may determine ; such for example is the 
question whether the title which a third person, a purchaser in execution of the 
decree obtained by the first mortgagee, alleges to have acquired after the 
plaintiffs mortgage, is or is not a real title, which is entitled to priority over 
the mortgage sought to be enforced. SO 

(1) Fisher §§ 1965-1978. Munsukh v. Tarbhavan , (1882) B. P. X, 213 

(2) Krishnasw ami v. Srinivasa , 11 M. L. Ganesh v. Balkrishna, (1879) B. P. X, 28 ; 

X R,» 7. Shivlalv. Jechand , (1879) B. P. X, 482. 

(3) Forde v. Tynte. 10L.T,, 93. (6) Shivram v . Genu , I, L. R., 6 Bom., 

(4) Dhapi v. Barham , 4 0. W. N., 297 515 (519). 

(303). * (7) The Calcutta Bank v. Nathumull , 9 

(5 ) Anand Rao v. Tatya, (18%&) B, P. X, C.W.N., cevi. 

37 ; Wasudev v. Narayan , (1882) B. P. X, (8) Bhaja Chowdhury v. Chunilal, 5 0. 1 1 » 

21 ; Kisanv> Krishnaji, (1882) B. P. X, 177; X, 95. 
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2182. Procedure in Foreclosure-suits.— In a suit for foreclosure 
the mortgagee must give an account of the money due to him 
gagee mustprove ^ rom morfe S a g° r on account of principal and interest. 

In a non-possessory mortgage, the mortgagee has only to 
calculate the amount due on his mortgage to which the costs incurred in the suit 
are added. Ordinarily, where consideration is denied, it musts be proved by the 
plaintiff who seeks to enforce his mortgage. But where the execution of the 
document which recites the payment of consideration, is admitted or proved, it 
is then incumbent upon the mortgagor to shew that fche recital as to the payment 
of consideration is not correct. W- But where the incorrectness of the recital so 
frequently made in bonds executed in this country is partly admitted by the 
plaintiff- mortgagee, as that the actual consideration was different from that 
described in the bond, the question may then arise, whether this admission is 
sufficient to shift the onus on the other party. It would appear that where 
the recital which cast the burden on the defendant is admitted to be incorrect, 
and the disability caused thereby is removed, the burden would naturally be 
on the plaintiff. But the contrary view was held in a case where the fact of 
fche recital was considered as by no means sufficient to vary the rule ; and a 
mere admission by the mortgagee that the actual consideration was not paid as 
described in the deed was held insufficient to exonerate the debtor from having 
to prove non-receipt of consideration. ( 1 2 ) But this view is unsupported by either 
precedent or principle. 


2188. The recital of the receipt of consideration in a bond being in law an 
admission against the debtor’s interest, is prima facie evidence 
and reliatradon 8 P a Y ment; » which may be more or less conclusive aceord- 

i n g to circumstances,! 3 * * ) and if the payment has been made in 
the presence of the Registrar, it is sufficient to shift the omis on to the mort- 
gagor.^) So the Privy Council have observed : “The registration is a solemn act, to 
be performed in the presence of a competent official appointed to act as Registrar, 
whose duty it is to attend the parties during the registration and see Ghat the 
proper persons are present and are competent to act, and ar8 identified to his 
satisfaction ; and ail things done before him in his official capacity and verified 
by his signature, will be presumed to be done duly and in order. ”(5) And the 
burden in such a case would be a heavy one, for, in the words of the same tri- 
bunal, “ it is valueless if it can be gone behind in every case by an assertion fchafc, 
that which was stated at the time before the Registrar was untrue. ”( 6 * ) This, 
of course, assumes the admission before the Registrar as an admitted fact. But 
where the debtor pleads that he had had nothing to do with fche execution and 
registration of the document, its execution and registration must then both 
be legally proved. The mortgagee may, however, obtain some relief if the 
executant is certified to have been personally known to the registering 
officer, in which case no identifying witnesses are required. But even in 
cases, where the registering officer acts on the assurance of fche identifying 


(1) TJnnopoorna v. Nufar Poddar, 21 W* 

R., 148 ; Mayen v. Alston, X. L. B., 16 Mad., 

238 ; and the cases therein cited ; Manohar 

Singh v. Sumitra , X, L. R., 17 All., 428; 

Babbuv. Sita Bam , , I. L. R., 36 All., 478. 

Naoroji v. Sidick Mirza , I. L. K., 20 Born., 

636 ; Issan Chunder v. Beni Madhub , I. L. 

R., 24 Gal., 62: Baranasiv. Birj Ball , 3 
C. W. N., ccexxiv; Ghurphekin v. Purme - 
shar , 5 C.L. J., 653 ; Ningtoa v. Bharmappa , 
LL.R., 23 Bom., 68. 


(2) Lai Singh v, Chaitram , 15 C.P.L.R., 
24. 

(3) Brajeshwara v. Budhanuddi , I. L. R., 
6 Cal., 268. 

(4) 16., s. 60, Indian Registration Act (XVI 
of (1908) ; Hamid v. Alla Baksh , (1907) P.W. 
R., No. 8. 

(5) Gangamoyi v. Troiluckhyanath , X. L. 
R„ 33 CaL, 537 (544, 545), P. C. 

(6) Ali Khan Bahadur v. Indar Per shad, 
I.L. R., 23 Cal„ 950 (954), P. C. 
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'witnesses, it would have to be presumed, that the executant was present 
before the Registrar! 1 ) And the facts stated in the registering officer’s 
certificate is per se evidence, though not a conclusive evidence of the facts 
therein certified. ( 2 ) It does not, however, dispense with the evidence of 
execution, nor does it even shift the burden of proof on to the executant! 3 ) 
But a certificate showing that a document has been registered is conclusive 
proof that it has been registered according to law! 4 ) Apart, from that, re- 
gistration does not invest a document with an additional sanctity as regards 
bona fldes, as its non-registration does not affect it, if it is otherwise sufficient- 
ly proved.! 5 ) As between the parties to a deed, a recital in a deed is, 
however, conclusive, and in all eases evidence, and it is of more or less 
weight, or more or less conclusive according to cirumsfcanees! 6 * ) (§§ 633, 634). 
But in any case the mortgagor is not precluded from giving oral evidence 
either in proof of the fact that notwithstanding the recitals in the deed the 
consideration specified in it was not in fact paid as therein recited, but was • 
agreed to be paid in a different manner, CO or that the consideration was not 
paid at all.! 8 ) Such evidence is not distinctly excepted by the first proviso 
to section 92 of the Evidence Act, ( 9 ) and is in consonance with the English 
law. ( 10 ) Where the defendant admits the execution of the bond but denies the 
receipt of the consideration as recited therein, it lies upon him to show that the 
recital in the bond as to the payment of consideration is incorrect, i 11 ) Where 
in a mortgage* deed a defendant pleaded that he never executed the mortgage- 
deed, that if it was signed by him, it was done under undue influence and 
that if the execution of the deed was proved, the contract was void by 
reason of his being minor at the time of the execution, the defendant’s pleas 
were held to amount both to a denial of the execution and of its validity and 


the burden of proving both was cast on the plaintiff-mortgagee. ( 12 ) Where in 
a suit upon a mortgage, a plea of minority is raised by the defendant the 
burden of proving that he was of age when the contract was made lies upon 
the plaintiff seeking to enforce it and who must, therefore, show that it was 
both valid and legally enforceable. ( 13 ) The age of the executant stated to 


(1) Qanaamoyi v. Troilukhyanath , I. L. 
R„ 33 Cal., 537 (514, 545), P. C. 

(2) S. 60, Indian Registration Act (XVI of 
1908) ; Manohar Singh v. Sumitra , I. L. R., 
17 All., 428 ; Thaa v. Govind , S Bom. L R., 
401; Fuzal Ali v. Bia Bibi , 7 C. L. R., 276; 
Salimatul v. Kaylashpati , I, L. R., 17 Cal., 
903 ; Qangamoyi v. Troilukhyanath, X. L, 
R., 33 Cal., 537 P. C. ; the contrary held in 
Nittyanund v, Baj Bullabh , 25 W. R, 267 ; 
under the corresponding section since 
amended is no longer law. Contra also in 
Kristo Nath v. Brown , I. L, R., 14 Cal., 176. 

(3) Manohar Singh v. Sumitra, I. L. R., 
17 All., 428. 

(4) Btisaini v. Mulo, I. L. R., 5 AIL, 84 ; 
Hardi v. Bam Lai , I. L. R., 11 AIL, 319; 
Sheo v. Sunhur v. Eirdey Narain , I. L. R., 
6 CaL, 25 ; Kripa Nath v. Bhashaaye, 6 W. 
R., 105. 

(5) Gunga Perskad v. Mowjee Ball, 16 W. 
R., 30, F. C. 

(6) Ss. 17, 21, Indian Evidence Act (I of 

1872} ; Manohar Singh v. Sumatra, I. L. R., 

17 All., 428; not conclusive, Lala Brij Lalv, 

India, IJxR., 36 AIL 887 P. C. but relevant; 

Erishnia v, Ayyasami, 27 M. L. 3F, 138 : 24 


I. C. 426 : Brajeshwaree v. Budhanuddi , I, 
L. R„ 6 CaL, 268. 

(7) Indarjit v. Lai Chand , I L. R., 18 
AIL, 168. 

(8) Hukum Chand v. Eira Lai , I, L. R.. 
3 Bom., 159 ; Lala Eimmat Sahaiv* Llmohel- 
len, LL. R.,11 CaL, 486; Ram Baksh v, 
Durjan , I. L, R,, 9 All., 392 ; cf. Balkishen 
Das v. Legge , I, L. R., 22 AIL, 149, P. C. 

(9) Act I of 1872 ; Balkishen Das v. Legge , 
I. L. R., 22 AIL, 149 (159), P.C. 

(10) Pym v, Campbell , 25 L. J. Q. R., 277; 
Davis v. Jones , 17 C. B., 625 ; Battle y . Earni- 
brook , [1897] 1 Ch., 25, 

(11) Fulli Bibi v. Basirudin , 4 B. L« R., 56 
F. B. ; Dabi Prasad v. Daulat Singh , 3 M. 1. 
A., 347 ; Ali Shah v. Amani Begum , 19 W, 
R., 149; Elias y. Jorawar Mall , 24 W. R., 
202 ; Davlata v. Ganesh , I. L. R.» 4 Bom., 
295 ; Gorakh v. Vithal , I.L.R., 11 Bom., 435. 

(12) Muhmmad Husain Y. Lalji, 25 1,0. 
(Oudh) 648. 

(13) Gaya Din v. ML Dulari, 6 A.L. J. 693 ; 
Eanhayalal v. Girdhari, 9 A. L. QL, 103 ; 
Muhammad Husain y « Lalji, 25 1,0, (Oudh) 
648. 
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and recorded by the Registrar is held to be no evidence of age since it is 
no part of the Registrar’s duty to record tbe age of the executant, W 
though it is the Registrar s duty to satisfy himself that the executant is not a 
minor, ( 1 2 3 ) if such person appears to him to be a minor. Nevertheless the 
statement is material as evidencing fraud of the minor executant in inducing 
his mortgagee to accept his mortgage, and which would estop him from proving 
the contrary. (3) In a case in which the plaintiff sued on a bond and 
accounted for its non-production by alleging that tbe defendant bad stolen 
it, and the latter admitted execution, but pleaded that it had been repaid, it 
was held that the onus of proving payment lay on him, and that ho could 
discharge it by either producing the bond or by proving its payment or both. ( 4 5 6 7 * ) 
But if the plaintiff refuses to put in the mortgage-bond because it is unstamped, 
he cannot recover more than what the defendant admits. Where the 
plaintiff seeks to add to bis mortgage-money sums which he is entitled to add, 
be must, of course, prove them, unless the defendant admits, in which case 
the amount admitted need not be proved. And although the section is 
imperatively worded, it should not be construed so as to render the mortgagee 
liable to account even in a case where the defendant admits the claim. (6) 

2184. Recitals in an instrument are,- of course, not evidence against 
third parties, W) unless they hold derivative interest from 
8 are fc k© mor ^ a §or, in which case they are as much bound 

raissible. by them as the mortgagor. (8) And while the mortgagor 

may as against the original mortgagee shew that a recital 
as to the amount of consideration was incorrectly made, he cannot be permitted 
to shew the same thing against his . assignee, if the latter had no notice of 
the error. ( 9 ) Where in a suit several interests are joined, an admission of 
receipt of consideration by tbe mortgagor is no evidence against other incum- 
brancers as to whom the burden of proof is still on the mortgagee. And 
if be fails to discharge the burden by adducing evidence of consideration, 
advantage of his failure may be taken not only by the incumbrancer who 
had challenged the issue, but also by the mortgagor who did not contest 
it. This may appear at first sight rather hard on the mortgagee, but then 
the Court could not in the same suit give incongruous finding by holding 
the consideration proved so far as regards the mortgagor, and holding it 
not proved so far as regards the other party incumbrancer. ( 10 ) So where 
the mortgagor admitted the execution but pleaded non-receipt of consideration, 
whereupon the plaintiff- mortgagee wrongly took upon himself to call evi- 
dence before the defendant to prove payment of consideration in which be failed, 
the Court held that though the onus of proving non-receipt of consideration 

(1) Muhammad Husain v, Lalji, 25 I, 0. I. L. R., 17 AIL, 428. 

‘(Oudh) 648 (654); S. 35 (&) t Indian Regista- (8) S. 21. Indian Evidence Act (1 of 

tion Act (XVI of 1908). 1872) ; Manohar Singh v. Sumitra , I. L. R., 

(2) S. 3. Indian Registration Act (XVI of 17 AIL. 428 ; Bakshi Bamy Liladhar, 11 A. 

1908); Sham Charan v, Ghowdhry, L.J. 371 ; Narain v. Bhika, 21 I. C. 841 ; 

21 Gal. 872. tut their probative value must, of course, 

(3) Surmdra Krishnasakhi , 15 G, W. N. depend upon the facts of each case. Nawal 

•239 ; 13 0, L. J, 228 ; 9 I. 0. 110. Kunwar v. Bakhtawar, 10 A.LJ, 390 ; 

(4) Ghuni Kuar v. Udai Bam , I. HR.* 6 Bihari Lai v. Makhdum , I.L.R. 35 All. 194; 

jS^u * 73, Baranasi v. Brij hall, 3 G. W. N., 524 ; 

(5) Ganja Mulik v. Bavalt , 1. L. B. f 6 Srmuity v. Earipada, 18 G.W.N. 718 P. C,; 

Born., 669. Burkur Bam v. Laljh 13 0. P. L.R., 1. 

(6) " 'Taylor v. Mostyn, 25 Ch. D., 48; Bol- (9) Bicker ton v. Walker, 31 Gb. D., 151 

ingbrohev . Binds , ib., 795. (158) ; Bateman v, Bunt, [1904] 2 K.B., 530. 

(7) Brajeshwaree v. Budhanuddi, I L. (10) Janhi Das v Ahmad Busain, I. Iu 

R,, 6 Cal., 268 ; Manohar Singh v, Sumitra, R., 25 All.* 159 (161), 
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was on the defendant, still as the plaintiff had irregularly begun and failed to 
prove payment of the consideration, the Court could not ignore that fact merely 
to comply with the technical form of procedure. (*) In England a solicitor 
taking a security from his own client cannot rely on any statement in the in- 
strument as to the amount advanced or paid by him to the client, but must 
prove it by independent evidence.! 2 ) The amount of principal and interest may 
be ascertained before the decree and need not be left to be determined under it. 
This is more convenient especially in eases where the mortgagee is not in posses- 
sion, and consequently complicated accounts have not to be gone through. 
Oral evidence is always admissible to prove not only the actual nature and 
amount of the consideration/ 8 ) but also its discharge and satisfaction, such 
evidence being not excluded by section 91 or fourth proviso of section 92 of the 
Indian Evidence Act or by any other law/ 4 ) 

2185. Proof of Mortgage. — It has been stated before (§1494) that 
both the mortgagor and his representative are estopped from denying the title 
of the mortgagee, * 5 ) but this does not prevent the mortgagor from disputing 
his title in some other character ; e.g., the prior mortgagee < 6 ) or a trustee. (?) 

In appraising the degree of proof that the mortgagee is 
ci^^evidence. 811 " fco §* ve ’ re £ ar d will always be had to the date and 

~ w " 4 * ’ ^ ~ " 6 character of the transaction and other circumstances which 

are justly regarded as having a bearing upon all human events. Where the 
instrument and security for a debt is found in the hands of the debtor, a 
strong presumption naturally arises that the debt has been discharged/ 8 ) 
So lapse of time is an element for consideration : it may absolve the mort- 
gagee from the high standard of proof that would be required in relation to 
a recent transaction, but it cannot dispense with the necessity of some 
proof/. 9 ) A transaction of long standing is presumed to have been in all respects 
rightly executed or legally done in the absence of evidence to the contrary /1°) 
The account books of parties are admissible in evidence if shown to have been 
&ept regularly in the ordinary course of business, and may be referred to not 
only for the purpose of refreshing the memory of a witness, but also as corro- 
borative evidence of his testimony/1 1 ) In deciding foreclosure-suits, the Court 
must naturally follow the pleadings of the parties as in any other case. The 
Court must not, however, decide a case in defendant’s favour on a point not 
raised by him with the result that if the decision be upheld it will east upon, 
the defendant a far higher liability than if he had made the order which the 
plaintiff had asked for/ 12 ) 

2186. Where a person agrees to purchase immoveable property for a sum 
exceeding Es. 100, and being unable to pay the purchase-money, executes and 
registers an instrument mortgaging that property to the vendor, as security for 

(1) Makund v, Bahari Lai, I. L, R., 3 (8) Bhog JSongv, Ramanatftan, I.L.R., 29 

All., 824. . CaL, 334(337), P C. 

(2) Lewes v. Morgan, 5 Price, 42; Gresley (9) Subhanrao v. Vinayak , 4 Bom. L. R., 
v. Moaslep , 8 De. G. F. & 3., 433; Bateman 465 (468). 

v. Hunt, [1904] 2 K.B., 530 (538, 589), (10) Jamnabaiv. Dharsey , 4 Bom, L. R. ? 

(3) Provat Chandra v. Cherag Ali } 4 C. L. 893. 

J., 820; Mhd. Yusuf v. Mhd, Musa, 4 A.L. (11) Bhog Bong v. Ramanathan, I.L.R., 29 
J.R.,441. ^ Gal., 334 (338), P C. Account-books may be 

(4) Ramlal v. Govinda , 4 G.W.N., 304. admissible either under s. 34 or s. 32 (2) of 

(5) Ramjiban v. Shiku, 16 C.L.J. 264: the Indian Evidence Act. In the latter case 

Nandanv* Jumman, I.L.R. 34 All, 640. they require no corroboration; Rampyarabai 

(6 ) SMb Narainv. Baikunthnath, 19 G.L. v. Balaji, 6 Bom. L.R., 50, 

J. 200 ; 20 I. G. 864, (12) Raichand v. Naran, I.L.R. , 28 Bom.,, 

(7) Nandanv. Jumman L L. R, 84 All., 310. 

640. ' : 
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payment of the price, but takes no deed of conveyance from the vendor, the 
mortgage must be regarded as one by a person having no title in favour of the 
true owner, and as such not enforceable in law. There can be no estoppel in 
such a case where the truth is known to both parties. !*) 

2187. It may be a question in a mortgage whether if unregistered, it will 
Suit on unregis sus ^ n a sul ^ ^ or recovery of the money advanced. There 

•tered mortgage. 18 can be no doubt that if the mortgage contains a personal 
covenant to pay, a suit will lie on the covenant ; but in 
this case limitation runs from the date of promise.! 2 ) But it is otherwise where 
the covenant is single and indivisible, and the plaintiff’s remedy is only against 
the mortgaged property.! 3 ) No such promise is implied in a mortgage by 
conditional sale,! 4 ) (§§1227 — 1248, 1580) and from which it follows that 
the mortgagee cannot, as a matter of course, sue to recover the mortgage 
money from the mortgagor personally. Having agreed to take the mortgaged 
property as his only security, his only remedy is by foreclosure of that 
property whatever it may be worth. But at the same time if he is deprived of 
that security owing to the conduct of the mortgagor, law fastens upon him a 
personal liability which the mortgagee may enforce in the same way as if the 
mortgagor had expressly entered into it by the deed. Thus if the non- 
com pliaoee with the solemnity of law was due to the conduct of the mortgagor, 
he is equitably bound at least to restore the benefit which he had received 
under the contract.® In this respect the position of a mortgagor is not 
unlike that of a vendor, who is liable to compensate the mortgagee if the sale 
goes off owing to his own conduct. On the other hand, if the mortgage has 
remained defective owing to no fault of the mortgagor, it is evident that he 
should not be mulcted for what he is not to blame. 

Where a suit for money is brought on a mortgage by conditional sale, the 
period of limitation would be six or three years according to whether the 
document sued upon is registered or unregistered. 

2188. What Eights must be adjudicated.— It has been held in 
England from very early times that it is not open to the mortgagor to deny his 
own title to the property mortgaged by him nor the title of his mortgages, for no 
man can be permitted to derogate from his own grant, and as between the mort- 
gagor and mortgagee they are mutually estopped from denying the title of each 
other. It is also said that since the object of a suit for foreclosure is to 
•destroy the right of redemption, it is not open to the mortgagee to obtain an 
adjudication on his title as against other possible claimants, e.g,, the mortgagor’s 
heirs.® In this case after barring redemption the mortgagee was ordered 
to be put in possession, but was obstructed by the mortgagor’s heir who set 
up a title which the mortgagee challenged him to make good, but the Lord 
Chancellor held that the mortgagee could go no further in his suit but to take away 
the equity of redemption and leave the plaintiff to such title as he has, but not 
to amend it. Is was however added that though it was the ancient rule it 


(1) Sitaramv . Mt. Harku Bai , A Nag. L. I.L.R., 16 Cal., 540. 

B», 28. (4) S. 58, Comm., Ramasami v. Samiyap - 

(2) Lachman Singh v, Kesri , I. L. R., A panayakan, I.L.R., 4 Mad., 179 (183). 

All., 3; Gomajiv. Subharayappa , I.L.R., 15 (5) Ss. 65, 70, Indian Contract Act (IX of 

Mad., 253; Ulfatunnisa v. Hosain Khan, I. 1872}. 

Lr.R., 9 Cal,, 520, F.B. (6) Anonymous (1678) 2 Ch. Ca. 244; 22 

(3) Mattonginey v. Ramnarain , I.L.R., 4 E.R, 927 ; followed in Jdggeswar v. Bhuban , 
Cal., 83 ; Narotum v. Sheo Pergash , I.L.R., I.L.R. 33 Cal. ,425 (436, 437) Gopal Ghunder 
10 Cal., 740, P.C.; Bunseedhur v.JSajut AU % # v. Jadumoney , 15 C.W.N., 915; 11. LO. 201. 

a. TP— 177 
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had at times been departed from. Following this rule it has been held that the 
plaintiff mortgagee cannot be allowed so to frame his suit as to draw into 
controversy the title of a third party, who is in no way concerned with the 
mortgage, and who has set up a title paramount to that of the mortgagor and 
mortgagee. But since the rule is not one of convenience merely, the fact of the 
question of such title being determined by the Court of first instance in breach of 
the rule does not preclude the appellate court from reversing the decree. The 
question, however, is not one of jurisdiction, and where in a mortgage suit a 
question of paramount title raised by a defendant is tried without objection, 
neither party have the right to ask for a reversal on the ground that the issue was 
not properly triable in the suit. A mortgage was executed by a Hindu widow and 
her reversioners. The execution was admitted but the reversioner mortgagors 
pleaded that the mortgage conveyed no more than the life estate of the Hindu 
widow, but the Court decreed the claim refusing to go into the question 
as to what interest passed to the mortgagee.* 1 ) The mortgagor is estopped 
from showing that the property he had mortgaged was not transferable* 2 * 
or that he had no present title to the property, for even if it were so, his subse- 
quently acquired property would feed the estoppel. But there can, of course, 
be no estoppel when the truth is known to both parties nor can it be pleaded 
to defeat a statute (§965). Consequently, it is competent to the mortgagor to plead 
that the mortgage was invalid for want of registration or attestation or because 
it otherwise offended against the provisions of some statute. But in such cases 
the Court entertains the objection not with a view to assist parties but in order 
to preserve the sanctity of its own laws. And while it is generally true that 
no party is permitted to evade the law, regard must also be had to its purpose, 
whether it was enacted to protect private interests or subserve public policy. 
So where the directors of a company issued debentures in excess of their 
powers, they were held estopped from disputing their validity against an assignee 
for value without notice.* 3 * ) In another case Kay, J., stated the law on the 
subject to be as follows : “ where a company have power to issue securities, 
an irregularity in the issue cannot be set up against even the original 
holder if he has the right to presume omnia rite actaS^) If such security be 
legally transferable, such an irregularity, and a fortiori , any equity against the 
original holder, cannot be asserted by the company against a bona fide transferee 
for value without notice. Nor can such equity be setup against an equitable 
transferee, whether the security was transferable at law or not, if by the original 
conduct of the company in issuing the security, or by their subsequent dealing 
with the transferee he has a superior equity.”* 5 ) So a mortgage executed with 
the sanction of the Probate Court by the administrators erroneously appointed to 
satisfy a debt which the executor himself was compellable to pay is valid and 
binding on the estate ; and all acts done by an executor or administrator in the 
due and legal course of administration are. valid and binding even though the 
letters issPed by the Court are afterwards revoked or the incumbent is dis- 
charged.* 6 ) The mortgagee has the right of action so long as the equity of 

(1) Gopal Chunder v. Jadumoney, 15 0., My . Co. E.B. 3 Q, B. 584. 

W.lh*915; 11 I.G. 201. (4) Mountains v. Carmarthan By, Go, L.R*, 

(2) Bhagiratth v. Sheikh Hafizuddin, 4 C. 5 Bq, 316. 

W. N., 679 ; The Ganges Manufacturing Go, v. (5) In re Romford Garni Co > 2 4 Oh. IX, $5 

SmrajmaM, I.L.R., 5 Cal., 669 (678); Subra ~ 192) ; citing In re Agra and Masterman’s Bank 
mdnian v, Gangaya , 4 L.B.R. 365, L.R., 2 Ch. 891 ; In re Blakeley Ordinance Go, 

(3 ) Webb Merne^ Bay Commissioners, L. L.R , 3 Ch, 154 ; Dtckson v. Swansea & Go* 

R., 5 Q, B. 642 {650f; following Pickard y. L, R,,4 Q B. {44}. 

■Sears, 6 A. 4 K^'46.9 Freeptbti v. Cooke, 18 (6) Satloja v, Jadu Nath, 21 88. 

X, J.Ex.,114; BeBaSsa and San Francisco 
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redemption is outstanding (§§ 1413 — 1433). But his right of action would be 
gone if the equity of redemption vests in him, as if he is appointed administrator 
of his debtor’s estate, W or there is otherwise the merger of his security. 

2189. It is provided in the last section that a mortgagee suing to enforce 
his own mortgage is bound to join as parties all persons interested in the mort- 
gage. In this connexion it has been also discussed whether a mortgagee whp 
has several mortgages on the same property is bound to bring one suit on 
all his mortgages (§2171). The question was carried up to the Privy Council, 
but their Lordships have refrained from expressing themselves on the point,* 1 2 ) 
Though the decree to be passed under this section is a conditional decree, it is 
none the less a substantive decree passed on consideration of all the pleas 
urged in the suit, and as such it is so far final. It is in fact conditional only 
in the sense that it leaves the mortgagor a locus penitentia to pay up the 
mortgage- money and redeem his property and which he cannot do as soon as it 
is made absolute. The litigation is, however, terminated by the first decree 
and all questions that arise in the suit must be determined before such a decree 
is passed. Those questions cannot be re-agitated afterwards, though other 
questions that may arise subsequently would have necessarily to be inquired 
into before the order absolute is made.® And, of course, where the prelimi- 
nary decree directs the taking of accounts, as it may do in case of complicated 
accounts or where it would be otherwise conducive to convenience, such accounts 
would have to be made in pursuance of its terms. 

2190. Foreclosure for an Instalment It has already been 
stated that there is nothing in the law to prevent the mortgagee from foreclo- 
sing the entire property mortgaged to him on failure to pay one or more instal- 
ments if such is his contract £§ 1534). The questions that arise in this 
connection have also been already considered (§§ 1534-1540). 

2191. Mortgagee’s other Eights : — This rule merely sets out a 
form of the decree appropriate to a suit for foreclosure. But it is evident that 
the mortgagee was not only have to implead other persons besides the mortgagor 
in which case the form will have to be varied in accordance with the principles 
elsewhere set out. (§2126 — 2229) But the mortgagee may have acquired other 
rights since his mortgage. He may have for instance, acquired a right to sue the 
mortgagor personally for the mortgage-money in a case contemplated in section 
68, or to a contribution under section 74, and in fact in other ways, for which 
he is entitled to sue in the same suit,® and it is said that in some cases he is 
bound to do so (§1704). But whether he may or must sue for the alternative 
or additional relief, the form of the decree will have to be altered and in that case 
the decree would be a composite one, as containing both the directions of this 
rule so far as it relates to foreclosure, and the other relief which the Court may 
have awarded to the parties, in respect to which the decree should not 
necessarily follow the analogy of a mortgage decree. 

2 1 92* Mode of taking Accounts. — It has already been observed that 
where the mortgagee is not in possession of the property mortgaged to him, 
the account may conveniently be taken at the trial, bub where he has been in 
possession, it may often be found convenient to take it after the preliminary 
decree, in which case the procedure to be observed is as follows : — ,c The gross 

(1) Hosminara v. Bahimannessa , I. L. B M (3| Mehari Bibi v, Yakub Ali, II G.W.K., 
38 Cal., 342 (348, 349*. ■ ■ • 156. 

{%) Sri Gaped v. Pirtki Sing, I.LR,, 24 (4) 0. 2, r. 4 (b) (c). Civil Procedure Code. 

All., #29, P.d ' , • - - * v; - ■■ • ' : ' J 
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collections are ascertained at the end of each year, and after deducting the 
necessary outlay on account of revenue- expenses, of collection and preser- 
vation of the estate, the balance goes to reduce either in whole or in part, ^ the 
interest, and if there is a surplus over, is goes to the reduction ol the principal, 
the account being closed at the end of each year. In England it is not, of course, 
to direct annual rests against the mortgagee in possession, but a different rule 
obtains in this country. If, however, the mortgage-debt is paid off by means 
of the rents and profits during the possession of the mortgagee, be will ordi- 
narily be liable to pay interest on all subsequent receipt's.'*^) The principal 
heads of receipts and disbursements in the mortgagee’s accounts may, perhaps, 
be more conveniently exhibited as follows : — 

RECEIPTS. DISBURSEMENTS. 


I. 

II. 

III. 


IV. 

'V. 

VI 


Rents and profits. I* 

Occupation-rent (if the property is per- II. 
sonally occupied by the mortgagee). 

Profits from the accessions. III. 

(In addition the mortgagee may be IV, 
compelled to pay also for the 
following : — ) 


Bad management. 

For failure to collect rents and profits. 
For committing waste and other acts 
permanently destructive of the pro- 
perty. 


(a) For Government revenue. 

( b ) For interest thereon. 

(a) For preservation of the property 

and necessary repairs. 

(6) For interest thereon. 

For interest on the mortgage-money. 

For reduction of the mortgage-money 
to which must be added the expen- 
diture incurred for the following : — 
{a) For management and collection- 
expenses. 

( b ) Expenses other than specified in I and 
II above incurred for the preservation 

of the property. 

{c) For supporting the mortgagor’s 
title to the property. 

(d) For making his own title good 
against the mortgagor. 

(e) Renewal fine in case of a renew- 
able lease. 

(/) Insurance premia paid. 
ig) Interest on (< 2 ) to {/) at the bond- 
rate ; and if no rate fixed therein, 
then at 9 p.c., p,a. 


2193. Th8 liability of the mortgagee to account is, of'eourse, subject to the 
provisions of section 77, ix when the mortgagee is in possession of the pro- 
perty in lieu of interest on the principal money, or in lieu of such interest and 
defined portions of the principal, he is not bound to keep or liable to render 
accounts. Where the mortgagee is liable to render an account, it would 
appear from the case, an extract from which has been cited above, that be is 
bound to pay himself by annual rests, or in other words, piece-meal, according 
to the amount of the surplus left in his hands, after paying on account on the 
items specified in sections 63, 72 and 76. In England, on the other hand, 
except in cases where the mortgagee agrees to receive his capital in driblets, and 
which cannot be inferred from his taking possession, the mortgagor cannot com- 
pel him to pay himself piece-meal, for he is entitled to have his whole capital 
paid off at once. But after he is paid the principal and interest in full, annual 
rests are directed to be made commencing from the time of the paymentJ 1 2 ) “The 
account to be put in under the law is one to be made, verified, and proved by the 

(1 ) Jaijit Bai v. Govind Tiwrai, I. L R., 6 Lutf Ali, 8 B. L. R., 110, P. 0.; Maharajah 
All., 303 (810, 311). It is a well settled of Benares v. Har Narain Singh, I. L, R. , 28 
practice of the Courts to appropriate payments All. , 25. 

made upon a bond first to the interest due (2) Ashworth v. Lord, 36 Ob. D., 545 (550, 
thereon, and thereafter if any balance remain 551) ; citing Wilson v, Metcalfe 1 Russ.* 
to the principal ;Luchmeshwar 8mgh v, Syad 530. 
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mortgagee himself in the way before indicated. His Jumma-wasil-bakee papers, 
duly attested by those who prepared them or collected according to them, and 
supported by the receipts of the talookdars or ryots, who also may be called 
to depose to those receipts and to wbat was the real demand and balance of each 
of their respective tenures, may well be adduced to support the mortgagee’s 
own account when made and put into Court under the law cited. In fact the 
account required from the mortgagee is one setting forth what he has realized, 
from what portion of the mortgaged property, in what terms or periods with that 
loss or gain on the several assets, with what necessary deductions, and what 
remains then as the net profits which can be taken as actual realizations towards 
liquidating the sum due under the mortgage transaction. 1 ’ 0-) As to the deduc- 
tions the mortgagee in possession is entitled to make, reference must be made 
to section 76 (g) in the commentary on which the law on the subject has been 
exhaustively set out. The interest and costs to which he is entitled must be 
debited in accordance with the principle above laid down. The order in which 
payments are appropriated is that prescribed by section 76 ( h ). The conflict 
between this clause and clause W) of the same section has been before noticed. ( 2 ) 
The liability of the mortgagee to account, however, does nob arise unless he is 
in possession of the property as such, and if he holds it under any other title 
during such possession, he could only be charged with rent payable under the 
contract.' 3 4 ! Where he is liable to account, it has been held that his right to 
charge interest is not extinguished, although the arrears are time-barred. Of 
course, in such a case he cannot recover such arrears by suit, but he can retain 
possession of the mortgaged property until all arrears of interest are paid.^) 
And if he is wrongfully dispossessed he is entitled to be reinstated by a suit 
brought within time, although his claim for foreclosure may be barred by limi- 
tation. The right to foreclose and to possession is in such a case a double 
right and the mortgagee may enforce either or both at his option.! 5 ) Hence in 
a case where fourteen years after the date of the mortgage an action was 
brought for foreclosure and the usual decree was made, it was held that redemp- 
tion could only be allowed on payment of interest of the stipulated rate for the 
whole period of fourteen years/ 6 ) A mortgagee who has obtained a decree for 
an account, is not entitled to withdraw from the taking of accounts in his exe- 
cution-proceedings when those accounts appear to be going against himJ 7 ) 

2194. Where the parties are not numerous with diverse distinct interests 
the mode of accounting does not present much difficulty. But, where there are 
several mortgagees, a number of questions may call for adjudication. If the 
mortgagor pleads payment of any sum to a co- mortgagee, the question would 
be whether it has the effect of discharging the debt pro tanto. In England 
payment to one of two joint mortgagees discharges the mortgage at law. 
But in equity the security is discharged only to the extent of the payee’s 
interest therein. The fact that the payee afterwards became the survivor 
and might then have granted a valid discharge both in law and equity 
does not affect the rule. What was only a partial discharge in equity at the 
time of payment does not have the effect of a full discharge by reason that the 

(1) Per Bayley, J., in Mohund LaU v. Churn , 6 W. R., 269 ; On appeal Brojqnath 

Goluch Chunder, 9 W. R.» 572 (573). v. Khdut Chunder , 14 M. I. A., 144 ; 8 B. L. 

(2) See under s. 76, ante. R,, 104. 

($) Doolee Chavd v. Omda Khanum , I. L. (6} McMersh v. Brown , 45 Oh, D,, 225 ; 
R., 6 Cal., 377 (379). followed in Thayer v. Lahshmi , I. L. R., 18 

(4) Daudbhai v. Daudbhai , I, L. R., 14 Mad., 33 i (337). 

Bom., 114. (7) Doolee Chand v. Omda Khanum , I. L- 

(5) Aman AH V. Azgar Ali, I. L. R,, 27 R., 6 Cal., 377, 

Cal, * 185; following Khelut. Chunder Vi Tara 
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person who received the payment became afterwards capable of granting a full 
discharge if the payment had been made to him. A debt owed to a partner in 
a firm in his individual capacity cannot be validly paid to the firm unless the 
firm bad been authorised to receive it.!- 1 ) The English equitable view has been 
followed in India in several cases which have already bean discussed (§§ 1353 
1356). 

The mortgagee accepting from the mortgagor an assignment of a debt due 
to him by a third person, may be debited with the amount of the debt, though 
the mortgagee had not realized it, if it appears that be had made no serious 
effort to recover it. 

The mere fact that a party accepts payment of the principal does not. debar 
him from claiming interest due thereon, unless he had abandoned it. ® In finally 
adjusting the account the mortgagor is entitled to set off any over-payments 
made by him towards interest, and to recover them if made within three years 
of the suit. A mortgage-deed stipulated for interest at 6 per cent, to be reduced 
to 5 per cent, in case of punctual payment. The mortgagor paid the interest at the 
highest rate punctually, the mortgagee crediting it as such but both parties 
overlooked the stipulated reduction till it was discovered on the mortgagee’s 
suit, when the mortgagor claimed refund of the over-payments but it was held 
that each overpayment of interest was a voluntary payment made by the mort- 
gagor to the mortgagee under a mistake of fact, and without consideration ; 
that upon its receipt by the mortgagee, the latter became indebted to the mort- 
gagor in that amount, and that the latter could set off the sums so paid within 
the statute of limitation.® 

2195. Appropriation and Limitation. — The question of limitation 
affecting transactions in which a decree for foreclosure may be passed has been 
discussed under section 58. In addition to the period thus allowed, an 
additional period may be allowed in cases falling under section 20 of the Limita- 
tion Act. The payment of interest must have been as such that is accom- 
panied by an infcimation^that the payment is to be-appropriated to interest and 
from which a promise to pay the debt may be legitimately inferred.® Where 
the debt is capable of unmistaken identification, as where it is a single one, the 
payment alone would afford ground for such a presumption.® But where there 
are several debts and payments are made, the question of specific appropriation 
must then be decided upon evidence J 7 ) Such appropriation may be shown by 
any medium of proof and does not require an express declaration of the 
debtor.® If two admitted debts are due at the time of payment, and it is 
doubtful to which the payment applied, such payment would hot take either 
debt out of the Statute.® Where at the time of payment one debt is barred, 
and another not, a payment unappropriated by the debtor will not save limit- 
ation.! 10 ) But should the creditor appropriate the payment to save limitation 
it will not avail him unless he can shew that the debtor bad at least acquiesced 
n it* 11 ). A statement in the mortgage-debt that it was executed for Bs. 1,500, 

(1) Powell v* Broadhwst, [1901] 2 Oh., 160. (4) Art, 96, Limitation Act; In re Jones 

(2) Shy am Kumariv. Rameshwar Singh , Estate , [1914] l Ir. R., 188 ; In re Rocella's 

I.L.R., 32 Cal., 27 (36), P.C. Estate , 8 Ir. L T.R. 8 ; In re Carroll's Estate, 

(3) Ahmed v. Union Marine Insurance Co,, [1901] 1 Ir.R. 78. 

4 Rom.L.R,, 205 (210) ; following Beaumont (5) Morgan v, Rowlands , L.R., 7 Q,R. 493. 

v. Greathead, 2 0, R., 494 ; Churcher v. (6) Evans v. Davies, 6 268. 

Stringer, 2 B. & Ad., 777; Lumbsley v. (7) Gwynnv % Gwynn x 4&Ii,3>Qix>,5* 
Musgrave. 22 Bing.N.O., 9,; distinguishing (8) Waters v. Tompkins* 41 R.R., 827, 

Dixon v. Parkes, 1 E., 109 (a case under (9) Burn v . Boulton, 15 L.I.C.P.. 97. 

405 Ann., c. 16, and as such no authority on (10) Mills v. Eowkes, 5 0 B.R., 750. 

the general question). (11) Nash v. Hodgson, 26 LJ.Oh., 186 ; 



Instead of stipulating for the payment of interest at a certain rate, the 
debtor is sometimes made to execute a mortgage for a much larger sum than 
that actually advanced. Such sum is added in place of interest and is made 
reoayable with the principal in stipulated instalments. Sometimes such sum 
is not even mentioned, the mortgagor being made to acknowledge the consoli- 
dated sum as actually received by him. This rule finds favour with the 
Mahomedan debtors who affect to respect the rule of the Mabomedan law 
against usury. Such contracts are no exception to the rule, and may be enforc- 
ed except when they amount to a hard and unfair bargain calling for the 
intervention of the Court. ( 5 ) But apart from these considerations there is no 
objection to the enforcement of such mortgages. 

2198. Rates of Allowable Interest. — Ordinarily, interest must be 
calculated according to the rate stipulated in the mortgage-deed. The Court in 


Friend v. Friend , 66 L.J.Ch,, 737 ; Qopal 
Rao v. Chindhu , 15 O.P.L.R., 29. 

(1) Duraisami v. Venkataskeshaiyar, 11 M. 
L.J.R., 37S. 

(2) Bhiku v. Shujat , I.L.R., 29 Cal., 25 

(8) Rameshwar v, Rai Sham Kishen , I, L. 
JR., 29 Cab, 43 (48, 49) ; Gangaram v. Shri- 


ram , 2 N. L.R., 162 (170) P.C. 

(4) Rameshwar v. Rai Sham Kishen , I. L. 
R„ 29 Cal., 43 (48, 49) ; Bari v, Ramji t I. £u 
R„ 28 Bom., 371 (374). 

(5) Wallingford v, The Mutual Society , 5 
App. Cas. , 685 (702, 710) ; Marquess of North- 
ampton v. Pollock , 45 CbulX, 190 (212) ; Bari 
v, Ramji, I.L.R., 28 Bom., 371 (376), 
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out of the amount of principal and interest due on a previous hypothecation 
bond may be used as an acknowledgment of something more due on the prior 
bond, and which is sufficient to enlarge limitation/ 1 ) 

A mortgagee against whom an adverse order has been passed under 
section 335 of the Code is not precluded by article 11 of the Limitation Act 
from suing within the time otherwise allowed. The article prescribes one year’s 
limitation when the suit is instituted to establish his right to the, property, but 
a mortgagee enforcing his security sues only to recover a debt and not to estab- 
lish his right to the property. ( 2 ) 


2196. Items of Account recoverable.— The mortgagee is entitled 
to recover not only the principal and interest due at the time of the institution 
of the suit, but also such sums as ha is empowered to add to the mortgage- 
money. 


Commission 

Hazarana. 


or 


2197. The payment of a commission, nazarana or salami at varying rates 
per centum is usually stipulated for by the creditor as a 
consideration for the loan, and this he usually deducts from 
the cash consideration paid to the debtor. The latter, 
however, has to acknowledge the nominal consideration as agreed to be paid 
to him. Not infrequently the commission is shared by the go-betweens on 
either sides. The debtor who agrees to pay a commission and pays it cannot 
afterwards turn round and repudiate it. However reluctantly be may have 
agreed to it, if he had agreed to its being deducted and retained, and did con- 
sciously and knowingly admit the receipt of the full consideration, he will not 
be afterwards heard to plead the immorality or oppressiveness of the bar- 
gain. (3) Such a debtor borrows in baste and repents at leisure. In a Calcutta 
case, where the bond was for the nominal amount of Rs. 4,35,000, out of which 
nazarana and salami was deducted at 7J per cent., besides Rs. 1,200 or 
Rs. 1,300 were paid to the creditor’s agent “for his own labour/ 1 the deductions 
and payments were regarded as the ordinary incidents of the bargain for which 
the debtor was held liable. 



(1) Bunwaree Ball v. Molmhur , Marsh 
544; Bhoramal v. Devi Bin, (1882) P. R. 
Bo. 40 ; Bemraj v. Malik, (1889) P. R. No. 
135 ; Raghuv. Bandhu , (1908) .P.R,, No. 110 ; 
Ganga Ram v. Jaiballa, I.L.R., 30 Gal., 953, 

(2) Mahomed Sumsooddm v. . Moonshee 

AbdooVRnq , (1864) W.R., 879 ; dissented from 
in Pralap Chandra f v. .Mahomed Ali, I.L.R., 
41 Cal. 342, ; : ' 

(3) Pralap Chandra, v^Mahomed Ali , I. L. 

R., 41 Cal. 342. , - ' : 

(4) Lahha ’ $inbk! * Chaired &W. i £, 


R., 28 All., 724, P. 0. 

(5) Baldeov. Gokal, I. ti. R., 1 All., 603 ;; 
Surja Narain v. Pralap Narain, I. L. R., 26 
Cal., 955 (961, 962). 

(6) Fateh Singh v. Nanakchand , (1911) P» 
W. R. 20; 91. d. 927. 

(7) Annamalai v. Sellappa, 10 M. B. T., 
77; 12.1. 0. 78. 

(8) Narain Das v. D’Crus, 4 S. L.R.y- 276$ 

10 I. 0. 984. • 4 

(9) Srichand v^,Naider Singh, 8 A, L, J* r 
407;10LC:i4. " ' 
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this country possess no power to revise the contracts of parties and disallow 
interest merbly on the ground that it considers it usurious, unreasonable or 
excessive, ff] It is bound to decree interest at the stipulated rate, however 
high, and the only grounds on which it has power to reduce it are that it was 
agreed to render undue influence (§2215) or that it is penal (§ 2209) or that 
its reduction is sanctioned by the rule of Damdupat (§ 2204) or other local 
law or custom, apart from which it has no inherent power to play the poor- 
man's friend and interfere with the contract of parties, which it cannot dis- 
place by its own notions of what is right and fair.; And if through mistake or 
inadvertence the stipulation is ambiguous, oral evidence was in one case 
allowed to clear up the ambiguity. In that case a note of hand promised re- 
payment of a loan with interest at 5 per cent., without stating either per 
mensem or per annum, it was held that the construction that interest was to 
be calculated without reference to time was contrary to all practice, and that 
the ambiguity was one which might fairly be explained by previous transac- 
tions between the parties and by custom, ( 1 2 * but now in face of the provi- 
sions of the Indian Evidence Act this view can no longer be maintained.* 3 ) 
But in another case where the stipulation was to pay interest at “ 2 per cent, 
the Privy Council held that it prima facie meant 2 per cent, per mensem „ 
‘ The other view that it only means 2 per cent. . . for the whole period seems 
almost absurd.”! 4 ) yVbila the Courts have no power to reduce the contractual 
rate of interest, its very excessiveness may be evidence of an unconscionable 
bargain or of the exercise of undue influence. The ordinary rate of interest in 
this country in . normal times on a reasonably sound security is 12 per cent, 
per annum! 5 ) and Rs. 1-8 or Rs. 1-12 per mensem cannot be considered exces- 
sive. But this is, of course, the general rule, for interest must vary with the risk 
undertaken,, the popularity of the kind of security, offered plentifulness of the 
money, the other available channels for profitable investments, and other circum- 
stances too numerous arid varied for a categorical enumeration. But neverthe- 
less a certain return on one’s landed security varying from 1 to 2 per cent,, per 
mensem is regarded as by no means prohibitive though interest at the latter 
rate would be veiwed askance by the Courts in ease of large sums and ample 
security. In the Punjaub interest which equals the principal in five years is 
regarded as moderate and not execessive (6) and it would probably be so 
treated anywhere. In Madras White, C. J., upheld an agreement to pay interest 
at 36 per cent holding that it was not penal, and that the Court could not 
reduce it to 24 per cent. (7) On the same view interest at 60 percent was decreed 
by another Court.! 8 ) The mere fact that the rate of interest is high is not suffi- 
cient to justify a Court ih holding that the bargain is an unconscionable one, and 
relieving the contracting party from its consequent liability.! 9 ) The power of the 
Court to interfere with contracts alleged to be unconscionable is limited by the 
provisions of sections 16 and 19 of the Indian Contract Act, and the fact that 
an excessive rafe of interest is charged in a contract is not alone sufficient to 
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establish that the making thereof was induced by undue influence. In 
order to justify a Court in interfering with a contract of the kind, it must be 
found, that the lender was in a position to dominate the will of the borrower 
when the contract was entered into, before any presumption can arise that the 
contract was induced by undue influence,! 1 ) Urgent need of money on the 
part of the borrower may explain the contract to pay interest at a high rate, 
but it is not of itself evidence of the creditor’s domination. ( 2 > (§ 2215). But 
there can be no doubt that the rate of interest if unexplained may be so 
excessive as of itself to be evidence of an unconscionable bargain.! 3 4 ) 


2199. Where the mortgagee stipulated for continued payment of interest 
from the date of the execution of the bond until its liquidation, it was at one 
time held that the Court had no discretion to disallow it. W The terms of the 
section excluded, it was said, the discretion conferred on the Court by section 209 
(now s. 34) of the Civil Procedure Code. ( 5 ) But it is now settled that the 
contract rate of interest as a matter of course, can be claimed only upfco the 
date fixed in the decree for redemption, after which the matter passes from the 
domain of contract to that of judgment, and the rights of the mortgagee thence- 
forth depend not on the contents of his bond, but on the directions in the 
decree. < 6 ) Consequently, where the Court decreed interest at the stipulated 
rate up to the dies datus and thereafter at 6 per cent the High Court saw no 
good and sufficient cause to interfere with the exercise of a discretion not shown 
to have been improperly exercised. W) Where the Court fails to order payment 
of interest in case of an enlargement, it will be for the Court to decide on what 
terms it will be granted, and whatever interest is then ordered will be payable 
on the aggregate sum due, and not merely on the principal secured by the 
mortgage. Even where interest is not expressly stipulated to be paid after the 
date fixed for repayment, it must in the absence of evidence to the contrary be 
presumed to run at the same race till liquidation: “The covenant to pay 
within a year ties up the hands of the mortgagee for that year and protects the 
mortgagor ; but it rarely happens, and is rarely contemplated that the mortgagor 
should actually pay by that time. The construction of the High Court ascribes 
to tbe parties an intention that, however payment may be delayed beyond the 
fixed day, the debt shall carry no interest, that the creditor shall have no 
remedy provided by contract, but shall be driven to treat the contract as broken 
and to seek for damages which lie in the discretion of a Jury or a Court, and are 
subject to a different law of prescription. It appears to their Lordships that, 
though contracts are not unfreauently found to be of that imperfect nature, it 


(1) Ganeshi Lai v, Mande Lai , 10 I. 0., 
(AIL) 249 ; Kesavalu v. Artlmbai , I. L. R., 36 
Mad., 533. 

(2) Sunder Koer v. Rai Sham Krishan, I. 

L. JR., 34 Gal.., 150 P. 0. Kaliprosonno v, 
Protap Singh , 17 221; 18 I.O., 965. 

(3) In re A.I. Debtor, [1903] 1 K. B. 795 ; 
Carrington , Ltd. v. Smith , [1906] 1K,B. 79; 
Kaliprosonno v. Protap Singh , 17 C.L.J. 221 ; 
18 I. G., 965. But the English cases were 
decided under the Money-Lenders Act 1900, 
63 & 64, "Viet. o,5K s. 1. 

(4) Chaturbhai v. Harbhamji , I. L, R., 20 
Bom., 744 ; Ralgobind v. Narain Lai , I.L.R. 
15 All., 339, P. C. 

(5) Surya Narain v. Jogendra Narain, I.L, 

B*, 20 Gal., 360 ; Magni Ram v. RajptiL ib , 
366, note ; Romeshwar v. Mehdi Hasan , I, L, 


R., 6 Cal., 39 P.G.; Bandoruv . Atchayamma , 
I.L.R. 3 Mad., 125; Futtehma v. Mohammad 
I. L. R„ 9 Cal., 309 ; Daudbhai v. Daudbhai, 
I L. R., 14 Bom. f 113 ; Rain Chandra y, 
Devre , I. L. R., 12 Mad., 485. 

(6) Sundar Koer (Rani) v, Rai Sham 
Krishen , I. L. R., 34 Cal., 150, P. C. ; 
distinguishing Maharajah of Bharatpur v. 
RaniKanno Dei, I. L. R., 23 All., 181, P. 0.; 
Rameswar Koer v. Mehdi Hasan , I. L. R., 26 
Gal., 39, P. 0.; followed in Ganga Das v. 
Jogendra Nath, 11 C. W.N., 403 ; followed 
in Lachmi v. TJman Dat, I. L. R., 29 All,* 
322 : in which the Court reduoed the stipulat- 
ed rate of 10 $ p. c. compound interest to 
simple interest at the same rate. 

(7) Broja Gopal v. Abinash, 14 C. W. N, 
532 ; 5 I. 0. 127. 
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(1) Mathura Das v. Raja Narindar Bahadur , 
I. L. B., 19 All,, 39 *49) ; P.O., overruling 
Narinarav, Khadim Husain, I.L.R,, 17 All., 
581, F.B.; followed in Sarala Dasi v. Jogendra 
Narayan, I.L.R., 25 Cal., 246 ; Pedda Sub * 
baraya v. Ganga Razulungaru , I.L R., 20 
Mad,, 149; Nityananda t v. Sri Radha, ib., 
371. 

\ (2) Bakhar Sajjad v. Udit Narain, I. L. 
R., 21 All., 361, F B.; following Rameshwar 
Koer v. Mahdi Hossein , I, L.R , 26 Cal., 39, 
3?. G. ; Aehalabala v. Surendra Nath, I.L.R., 
24 Cal., 766; Subbraya v, Ponnu Sami , I.L. 
R , 21 Mad. , 864, which with the following 
cases must be now considered aa overruled ; 
Amolak Rawzv. Lachmi Narairi , I. L. R., 19 
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is more reasonable ho ascribe to the parties the intention of making a perfect 
-contract, especially when such a contract is of a very common kind, and 
suitable to the ordinary expectations of persons entering into a mortgage- 
transaction.” (!) And so following this view it was held that where a mortgage- 
decree awarded interest but did not state clearly up to what date such interest 
should be paid, and it was thus susceptible of being construed either as allowing 
interest up to the date fixed by the decree for payment . of the mortgage- 
debt, or as allowing interest also after that date until realization, the proper 
construction to make the decree in accordance wifch law, was that interest 
was allowed up to the date of realization and not merely up to the date 
fixed by the decree for payment of the mortgage-debt. 0*) But in view of the 
latest pronouncement of the Privy Council, this view so far as it relates to 
the construction of decree cannot now prevail. Intention to pay interest 
after the due date may also be gathered from the fact that payment was 
-continued after the time fixed for the payment of the principal. In one 
case it was held by the Allahabad High Court that in a suit for the sale 
of the mortgaged property the Court has no power under this section to 
allow interest for a period beyond the six months fixed for payment from 
the date of the decree. It was said that the words of section 88 — What 
is so found due to the plaintiff, ” must mean the amount referred to in the 
first paragraph of section 86, that is, either the amount due by the account 
directed to be taken in that section or the amount which the Court at the 
time of passing its decree declares to be due. But this view has not 

been followed in Calcutta, where it has been held that the words so due 
in sections 86 and 88 must mean “ due on account of principal, interest and 
costs” and not also “ due at tbe time of the decree” or at the date indicated 
in section 86. And having regard to the language used in sections 89 (now 
rule 5) and 90 (now rule 6) there can be no doubt that the view taken by 
Jenkins, J., ($}. is more reasonable and that the Court is empowered to decree 
interest subsequent to the date of its decree and the date fixed by the decree 
for payment until realization. In considering the reasonableness of stipulated 
interest, law makes a distinction between an adult mortgagor and a minor 
acting through his guardian. A person sui generis is allowed to take care 
of himself and it is only when he is shown to have been overreached, or his 
contract savours of a hard bargain induced by undue influence that the 
Court is at liberty to interfere {§§' 2215 — 2220). But in the case of a 
minor this rule is reversed. For it is then for the creditor to shew that the 
rate of interest charged is one of necessity or or clear expediency for the 
benefit of the minor’s estate, W in the absence of which the Court will allow 


AIL, 174 ; Nain Dat v. Harihar Dat* (1898) 

A. W.N., 57; Maharaja of Bharatpur v. Rani 
Kanno Dei , (1898) A.W.N., 164 ; see Bakhar 
Sajjad v. Udit Natain % I. L. R., 21 AIL, 861 
(878), F.B. 

(3) Sundar Koer (Rani) v. Rai Sham - 
'hrishen, I.L.R., 34 GaL, 150, P.O. 

(4) Manager Vithoba v. Fi gneshwar t I. L„ 
B t 22 Bom., 107. 

(5) Amolak Ram v. Lachmi Narain^ I. L. 

B. , 19 AIL, 174 (178). 

(6) Aehalabala v« Surendra Nath , I.L.R,, 
24 GaL, 766. 

(7) Gunga Per sad v.Maharani BiU $ I.L.R., 
It Gal., 379, P.C. 
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only interest at the ordinary rata payable on loans on good security. (D If 
therefore a mortgage be executed by an adult as well as *a minor mortgagor 
the Court will in such a case have to allow interest at a varying rate, at 
the contract rate against the adult and the normal rate against the minor, * 1 2 ) 
in other words, the adult mortgagor cannot take advantage of the reduction 
made in the case of the minor. 

Where the mortgagee stipulated for possession for a fixed term in lieu 
of interest, but there was no clause as to interest payable in case of 
non-possession, the Court held the security to be good only for the 
principal, and disallowed all interest holding the mortgagee to have no right 
to interest on his failure to take possession. ! 3 4 ) 

2200. The mortgagee is not entitled to interest, if he enters on possession 
of the mortgaged property, unless he is able to account 
for his possession. So where the mortgagee aoquired the 
equity of redemption and thereupon possession, he was 

held disentitled to interest on his mortgage money as from that date, on the 
ground that holding as he did the dual character of mortgagee and owner 
he could not claim both possession as well as interest : “ It is only his 
mortgagee-character which can support his claim for interest, and it is only 
the stat.us of full owner that can justify the enjoyment of the profits by 
him. He cannot simultaneously enforce his rights in both capacities.” W) 
The Court finally sat off the profits against interest. 

220 1 . Post diem Interest. — The mortgagee is ordinarily entitled to in- 
terest at the rate stipulated in the deed till the date fixed in the mortgage- decree 
for payment. He is also entitled to recover reasonable interest from that date 
till the date of realization. ( 5 ) Where the mortgage-deed is silent as to payment 
of post diem interest, and there is no express provision pointing to the view that 
post diem interest was not intended to be paid, it must be presumed that interest 
was intended to run on so long as the principal sum was not paid off.! 6 ) 
Even where the intention is clear that interest is not to be charged after the 
due date, it may still be claimed at the same rate under the Interest Aet,( 7 )by 
way of damages for the breach of a contract,! 8 * ) but in such cas e interest post 
diem cannot be recovered for more than six years after the date fixed for pay- 
ment.! 8 ^ But in an English case it has been held that, where the mortgagor 
having lost his legal right comes into Court insisting on his equity to redeem, 
he ought to do equity to the mortgagee by paying all arrears of interest, and not 
merely those due in respect of six years before the action.! 10 ) And here the 


(1) Abhiram v. Mukunda , 5 0. L. J., 54 
<548); following Hurronath v. Bundhir Singh 

18 Gal., 811, F. C. 

(2) Abhiram v. Mulmnda , 5 0. Jj. J., 542 
<549). 

id) Mahadaji v. Joti, I.L.R., 17 Bom., 425 
<428). 

(4) Satnarain v. Chcwdhuri , I. L. R., 27 
All., 313, ; 14 CXI. 500 (506). 

(5) Prayag v. Shy am Lai f 31 Cal., 

138 ; Bameswar v. Meddi Hossein t I. L. R., 

26 Cal .f 39 P.G. ; Maharajah of Bharatpur v, 

Bani Kanno Dei, I.L.R., 23 Alb, 181, P. C. ; 

Commercial Bank v, Attendrulayya , I. Lt.R., 

23 Mad., 637 ; Sammathan v. Swamiappa , 
I. L. R., 29 Mad., 170 ; dissenting from 
Krishnaswami v. Srinivasa , I.L.R., 11 M.L. 


J.R., 7. 

(6) Ghaniayya v. Papayya , I. L. R., 28 
Mad., 534; dissenting from contra in Moti 
Singh v. Bamohari , I.L.R., 24 Cal., 699 ; 
c/,, Mathura Das v. Baja Narinder, I.L.R., 
39 All., 39 P.C.; Pedda v. Ganga , I.L.R., 20 
Mad., 149; Sarala Dasiv. Jogendra , I.B.R., 
25 Cal., 246 (248). 

(7) Act XXXII of 1839- 

(8) Niwas Ram v. Udit Narain , X.L.R., 
13 All., 330 ; Jivanna v. Appalu, I.L.R., 22 
Mad., 339 ; Saunadanappa v. Shivbavawa, 
I.L.R.. 31 Bom. 354, 

(9) Mathura Das v. Raja Narinder , LL.R., 
9 All., 39 F.O.; Moti Singh v. Bamchari , I. 
L.R., 24 Cab, 699. 

(1C) Dingle v. Coppen, [1899] 1 Ch„ 726. 
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stipulated rate is prima facie , but not necessarily the measure of the damages, W 
though the Court has then a discretion in awarding less if the stipulated 
rate is shown to be unreasonably excessive, A stipulation to pay interest at a 
certain rate per mensem without specifying the period up to which the payment 
shall continue must be construed in favour of payment until final discharge and 
not only up to the date fixed in the mortgage-deed for repayment. There can 
be no doubt that ordinarily such is the intention of the parties, and effect must, 
therefore, be given to it, unless indeed there is something on the face of the 
document or elsewhere to negative such construction/ 1 2 3 * ) ^ But this rule which 
applies only to the construction of a contract has no application to a decree, the 
construction of which must be guided by a wholly different principle, though 
there are cases in which this distinction appears to have been overlooked. And 
so where a mortgage-decree provided for payment of interest from the date of 
the decree till the date of payment, it was held that there being nothing in the 
law to prevent interest at the rate stipulated in a bond being decreed up to the 
date of actual payment, the date of payment must beheld to mean the date of 
actual payment and not the last day fixed for payment in the decree.® Indeed, 
as observed by the Privy Council, " the object of fixing a day for payment by 
the mortgagor* is for the purpose of assigning a definite time at which the 
mortgagor’s right of redemption is to cease, and the mortgagee’s right to 
foreclose or sell is to attach, and not for the purpose of staying the payment of 
interest. But a different note was struck by Shephard, J., in a Madras case, 
who appears to be of opinion that after the day fixed for payment, or on the 
passing of the decree, as the case may be, the rights of the parties under the 
contract become merged in the decree, and that afterwards there is no more 
reason for giving interest at the contract-rate in the one case than there is in 
the other/ 5 ) And this is a view which, though not followed in other cases of 
the same Court, ® would now appear to have received the imprimatur of the 
Privy Council/ 7 ) 

2202. The period for which interest post diem may be recovered is, as 
For what riod s ^ e( ^ k e f° re » six years. This view of the law maintained 
recoverable.^ 6 ** 0 by the Privy Council, and based upon the claim to interest 
giving recurring causes of action, has overruled a number of 
cases, in which it was formerly held that in such cases unless the suit is 
brought within six years from the date of default/ 8 ) no interest for any period 
after the breach of contract could be recovered/ 9 ) The Privy Council seem to 


(1) Chajmal Das v . Brij Bhukan, I.L.R., 
17 All., 511, P.O.; Bakhar Sajjad v. XJdit 
Narain , I.L.R. ,21 All., S61, F.B.: Maharajah 
of Bharatpur v. Ra.ni Kanno Dei , I.L.R , 23 
All,. 191 (192), P.C, ; Bam Chandra v. Davee 
I.L.R,, 12 Mad., 485; Krishnaswami v. 
Srinivasa, 11 M.L.J.R., 7 ; Bameswar v. 
Mahdi Hasan . I.L.R., 26 'Gal., 39, P.0. 

(2) Bupchand v. Banna Lai , 14 C.P.L.R., 
49. 

(3) Manoo Lal v. Durga Prasad , 5 C.W.N. 
653; following Bameshwar v. Mehdi Hasan, 

1,L.R., 36 Gal., 39 P.C.; Megraj v. Nursing, 

I.L.R., 33 Cal., 846 ; Bakhar Sajjad v, XJdit 

Narain, I.L.R., ,21 AIL, 361, F.B. 

(.4 ) Maharaja of Bharatpur v. Rani Kanno 
Dei, I.L.R. , 23 All, 181 (192), P.C.; approv- 

mg, Bakhar f Sajjad v. XJdit Narain, I.L.R., 

21 AIL; 361, F.B.; overruling Amolak Bam v. 


Lachmi Narain , I.L.R., 19 AIL, 174 ; re- 
affirmed in Balwant Singh v. Amolak Bam , 
I.L.R., 28 AIL, 223, P.C. 

(5) Commercial Bank v. Ateendrulayya, 
I.L.R.. 23 Mad., 687 (642) ; distinguishing 
Bameshwar v. Mehdi Hasan , I.L.R., 26 CaL, 
39, P.C, 

(6) Namburi v. Saladi Papiah , 10 M. L. <J. 

R., 101. 

(7) Sundar Kow {Rani) v. Rai Sham 
Krishen, I. L. R., 34 Cal., 150, P. 0.; 
distinguishing Maharaja of Bharatpur v. Rani 
Kanno Dei , I, L. R., 23 AIL, 181 (192}, P. O, 

(8) Under.'Art 115 or 116 of the Limitation 
Act (XV of 1877). 

(9) These eases *te~~Gudri Koer v. Bhu- 
baneswari , I. L. R., 19 CaL, 19 ; overruled in 
Moti Singh v.Rarhchari, I.L.R., 24 Cal,-, 699 
(703) ; Bhagwant v. Daryao ; I.L.R., 11 AIL, 



Where money is advanced at interest and part is taken by the borrower in 
the shape of a bill of exchange, letter of credit or other negotiable instrument, 
the ordinary presumption is that interest on that part runs only from the date 
when the borrower obtains the money secured by the instrument. But if the 
parties so intend, the instrument may be regarded as the equivalent of cash 


416; Mansab v. Golab t I. L. B-, 10 AIL, 85 ; 
Jsfarindra v, J Khadim Husain , I.L.R., 17 All., 
581 ; Badi v. Sami , I. L. R., 18 Mad., 257; 
Thayar v. Lakshmi , I.L.B., 18 Mad., 331. 

(1) Mathura Das v. Narindar t I. L. R., 19 
All., 39, P. 0. 

(2) Moti Singh v. Bamohari , I. L. B., 24 
Cal., 699, F. B. 

(8) Bikramjit v. Durga Dyal , I. L, B., 21 
Cal., 274. 

(4) See post 

(5) Vithoba v. Vigneshwar, I. L. B., 22 
Bom.. 107 (decided on 24th March 1896). 

(6) (The Privy Council case was decided on 
.31st July 1896). 


(7) Bama Reddi v. Appaji, I. L. R., 18 
Mad., 482; Brij Bhuhhan Krishna v. Vara - 
darajulu , *&., 338, note , 

(8) Narindra v. Khadim Husain , I. L. R., 
17 All., 581 (overruled as to other points in 
Mathura Das v. Narindar , X. L. R., 19 AIL, 
39, P. C.); followed in Bihhi Bam v, Sheo 
Per shad, I. L. R., 18A1L.31; dissenting from 
Bikramji v. Dyal Tezvari , I.L.R.,21 Cai. t 74. 

(9) Jageshur v. Ghanshyam , 5 C. W. N., 
356 ; Lalla Chhajmal v. Brij Bhukhun Lall t 
22 X. A,, 199. 

(10) Art. 120, Sch. II, Limitation Act. 

(11) Seshaiyar i*Krishniengar x I. L.R„ 2A 
Mad,, 99. 
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have, in holding that six years’ interest is recoverable, left the question as to 
whether the interest so allowed is or is not a charge upon the property still 
open, although the latter part of their judgment seems to indicate that the 
interest is to be looked upon as a charge upon the mortgaged property without 
the payment of which it could not be redeemed. If the latter view is correct, 
“then Article 132 and not Article 115 or 116 should apply, and the period for 
which interest could be claimed would be 12 years and not only six as provided 
by the earlier sections. In this country, however, the High Courts are divided 
on this point. In Calcutta while the majority of the Fall Bench have, upon 
the authority of the Privy Council case! 1 ) before referred to, maintained 
Article 116 to be applicable, the minority consisting of Trevelyan and Banerjee, 
JJ., have held Article 132 to be applicable ; but all the Judges have concurred in 
regarding interest to be a charge on the mortgaged property.! 2 ) The two 
learned Judges who formed the minority of the Full Bench, ^ had aiso previously 
expressed themselves to the same effect in an earlier case,! 3 ) which has been 
followed in Madras. (*) In Bombay in a case ! 6 ) decided before the Privy 
Council case before-mentioned, ( 6 ) it was held that Article 132 would govern 
such suits, but the facts of that case were different, for there the bond stipulated 
for payment of interest annually, but it did not say how long the mortgagor 
was to go on paying. The Madras High Court has ^ followed Calcutta,! 7 ) 
while the Allahabad High Court has held that the term “ interest ” as used in 
the sections means only stipulated interest, and that, therefore, interest post 
diem allowed by way of damages does not create a charge upon the mortgaged 
property and which, when allowed, must be recovered only in the manner 
provided for the execution of simple money-decrees.! 8 ) 


Where a party is not entitled to interest, but is entitled to damages for the 
acts of the debtor which have deprived him of the use of the money, he may 
recover damages in lieu of interest although he did not expressly claim damages. 

(9) But in such a case, too, no more than six years’ interest prior to the 
institution of the suit can be recovered.! 10 ) The receipt of interest up to a 
certain date at one rate of interest does not amount to a waiver of any higher 
rate of interest to which under the terms of the contract the creditor may be 
entitled.! 11 ) 


im 
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paid at its delivery, in which case interest will commence to run from that 
date.® 

2208. Compound Interest.— Since contracts are to be enforced 
according to their terms, it follows that stipulations as to the payment of com- 
pound interest cannot be avoided in law. 1‘ 2 ) For in the words of the Privy 
Council “the condition of treating interest as principal, so as to carry interest 
if it were not paid by a date mentioned in the bond, is just as much one of 
the conditions of the bond as any other conditions therein. ^ Butin the 
absence of stipulation no compound interest can be awarded, W since there is 
no presumption in favour of compound interest, and which cannot be made 
even from the previous course of dealings. ( 5 ) Indeed, where there is no stipu- 
lation in a mortgage no interest is recoverable. ® Compound interest is calcu- 
lated from the date when default is made in the payment of interest according 
to the agreement, in the absence of which interest is presumed to accrue due 
from day to day. ® Although a stipulation to pay compound interest is as a 
rale not penal, there may be circumstances when the Court will interfere to 
reduce and even to disallow it. ( §§2215—2220). But a mere delay on the part of 
the creditor is not such a circumstance. Nor is the mere fact that the debtor 
was in urgent need of money in itself sufficient to raise the presumption that 
the creditor took unfair advantage of his necessity so as to call in the aid of 
the Court,® The question, whether compound interest was stipulated for, is 
a question of construction, in which not only the covenant but the context 
would have to be looked at. Thus, where in a deed the mortgagor after 
having stipulated to pay compound interest, which was to come out of the 
usufruct of the property placed in possession of the mortgagee, proceeded to 
provide for the payment of any deficiency by adding “we will pay it with 
interest at the rate mentioned above at the time of redemption'* the Privy. 
Council held that the interest on the deficiency must be held to be paid at the 
compound rate, since the latter clause must be taken to be only a concise way 
of bringing into application the earlier clause as to the payment of interest/ 0 
A promise “ I shall repay in three years the aggregate amount with interest at 
1 per cent, per mensem, adding interest to principal once in twelve months and 
take back the document. In default you are entitled according to law to 
recover from the hypothecated properties the amount accruing at 1 per cent, 
per mensem for the outstanding period,” — must be construed to mean that 
compound interest was payable until realization, not only at the original rate 
of interest but also at the enhanced rate. Such clauses are inserted for the 
benefit of the mortgagee and their rational construction appears to be that the 
stipulation as to enhanced rate does not nullify the covenant to pay compound 
interest if once stipulated and not expressly provided against/ 10 ) Where there 

Kedar, Lai v*Bishen Pershad, I.L.R., 31 Gal. 
332, P. 0. ;Mosse v. Salt , 32 Beav. , 269; 
National Bank v. United Hand in- Stand Go 
4 App. Gas., 409* 

(5.) Mahomed v, Ezekiel , 7 Bom., L. R.« 
772 (790;. 

(6) Kuriumma v. Madhava , 11 M* LXR.» 
186. 

(7) S. 36, mte . 

(S) Umesh Chandra v. Golap Lai, I. L. 
R., 31 Gal., 243. 

V ww y , (9) Jawahir v. Someshwar, I.LuR. t 28 AIL, 

(U) ; Hart v. Ran in, I. L. R., 28 Bom. (877); 225 (231), P.O. 

following Ganga Pershad v. The Land Mori- (10) Bamanathan v. Nur Muhamad , 11 M, 
gage Bank, I. L, R., 21 Gal., 366, P. C. t LXR., 183, F.B. 


(1) Mhd. Akba;r Khan v. Kasturchand , 2 
Hag. L. R., 179. 

(2) Ganga Pershad v. The Land Mortgage 
Bank , I. L. R., 21 Cal., 366, P. C. : Surya 
N drain v. Jogendra Narain , I, L. R,, 20 Cal., 
360. 

(3) Per Lord Hobhouse in Ganga Pershad 
v, The Land Mortgage Bank , I. L. R., 21 Gal. 
366 (373) P. C. ; for oases under the Regula- 
tions limiting interests, see s. 58. 

(4) . Mahomed v, Ezekiel, 7 Bom. L, R., 772 
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is a stipulation both for enhanced and compound interest in case of default, 
it is competent to the Court to disallow interest at the enhanced rate as a 
penalty, but that does not imply that compound interest is also to be disallowed 
or that the Court should not decree instead of such interest a reasonable 
compensation not exceeding the amount stipulated in the contract. A stipulat- 
ed for the payment, on a specified date, of half the principal sum advanced, 
together with interest at the rate of 15 per cent., per annum, and for the 
payment, on another date, of the balance of the principal, together with interest 
at the same rate. In case of default in the payment of either instalment it 
was provided that the whole amount of principal then due was to become 
payable, together with interest at the rate agreed, and compound interest at the 
rate of 24 per cent, per annum on the whole amount. It was held that it 
was for the Court to consider whether an addition of 9 per cent, was an 
unreasonable sum to allow by way of compensation for the non-payment of 
principal ; the stipulation for payment of compound interest being regarded as 
compensation for non-payment of interest alone and not for non-payment of 
principal.! 1 2 ) 


2204. Rule of Dam-dupat. — The doctrine of Dam-dupat is intrin- 
sically a rule of Hindu law, and was thus stated by Manu : 


“ 151. Interest on money received at once, nor month by month, or day by day as 
it ought, must never be more than enough to double the debt, that is, more 
than the amount of the principil paid at the same time : on grain, on fruit, 
on wool or hair, on beasts of burden, lent to be paid in the same kind of equal 
value, it must not be more than enough to make the debt quintuple.” 

“ 152. Stipulated interest beyond the legal rate, and different from the preceding 
rule, is invalid ; and the wise call it an usurious way of lending : the lender 
is entitled at most to five in hundred.’ ’(2) 


This rule for a time served the purpose of the Usury laws of western 
countries, and though it has now but a limited operation, it still obtains in • 
favour of the Hindu debtor,! 3 * ) in the Presidency of Bombay and within the 
original jurisdiction of the Calcutta High Court, and which limits the arrears 
of interest recoverable at any one time so as not to exceed the principal 
remaining due at the time.! 5 ) The rule can only be enforced as before stated* 
when the debtor is a Hindu. A Mohammedan debtor cannot enforce the rule 
against his Hindu creditor, (6) nor can a. Hindu debtor avail himself of it against 
a non-Hindu creditor, but it has been held that where the Hindu mortgagor 
disposes of his equity of redemption to a Mohammedan, the rule would apply so 
long as the equity was in the hands of the Hindu, the ordinary rule as to interest 
prevailing from the date the Mohammedan acquired his interest.! 7 ) But where 
the original debtor was a Mohammedan and bis rights were assigned to a Hindu, 


(1) Annamali v. Veerabhadram , I. L. R», 
26 Mad., HI. 

(2) Inst., Obap. VIII p see also Mayuko, 
Ch. v,, s.l, cl. 7, The role as to Dam-dupat 
has been enacted in certain local regulations, 
the words of which must then supersede the 
common law rule on the subject (cf. Reg. Ill 
of 1877, s. 33, Ajmere Laws) which restricts 
the rule only to cases in which payment of 
money is enforced by the mortgagee and not 
where the mortgagor seeks to redeem ; 
Nemichand v. Badha Ballabh , I. L. R., 26 
All., 354, 

(3 ) Dawood Durveshdas v. Vullubh , I. L» 

R., 18 Bom. 227; Bari Lai v. Nazar Jey~ 


ram, I. L, R., 21 Bom., 38 ; Sundarahai v. 
Jayavant, I.L.R., 24 Bom., 114 (119', 

(4) Deen Dyal v. Koylash, I.L.R., 1 Cal., 
92 ; Surjya v. Sirdhari , I. L. R. , 9 Cal,, 
825 ; Bet Narain v. Bam Dein , ib 87 ; 
Nobin Ohunder v. Romesh Chunder, I. L. 
R., 14 Cal., 781, F.B. 

(5) Dagdusav. Bam Chandra, I.L.R., 20 
Bom., 611. See this case explained in Nusser - 
wanji v. Laxman , I, L. R., 30 Bom., 452. 

(6) Bari Lai v. Nazar Jeyram , I. L. R.. 
21 Bom., 38. 

(7 ) Ali Saheb v. Shahji , I, L. R., 21 
Bom., 85, 



the rule of Dam-dupat would not apply, since the assignee was not personally 
liable, and the original Mohammedan debtor having charged the bond with a 
debt, he could not by any assignment prejudice, his creditor or reduce the anaount 
due to him, nor could he by assigning his land to a Hindu free it from any charge 
that existed on it at the date of the assignment^ 1 2 3 4 5 6 ) It was, however, implied m 
the case that if the Hindu assignee had consented to sell off the property, or where 
personally liable, the rule would then have been applicable. The doctrine has 
no application where an account of rents and profits has to be taken, as where 
the mortgagee is in possession, and does not take the rents and profits mlieu of 
the whole or part of the interest. W Nor does the rule apply where there is a 
liability to keep accounts, although accounts may not have been actually kept, 
since the rule is confined only to this that at the same time interest m amount 
greater than the principal cannot be recovered . ^ Hence, if the principal remain 
outstanding and the interest be paid in smaller sums than the amount of the 
principal money, there is no limit to the amount of interest which may be thus 
received from time to time. (5 ) In other words, all that the rule prohibits is that 
the creditor may not recover more than double of the amount at any time 
remaining due, as on the last balance struck. He is not prevented from recovering 
more than the double of what he has actually lent. (6) The rule does not forbid 
the conversion of interest into capital by subsequent agreement. Nor does it 
preclude recovery of interest because the principal sum lent has been paid 

2205. It is moreover inapplicable unless there is only an account 
to be taken of principal and interest due on the mortgage, and no account 
of rents and profits on the other side.® If therefore there is a running 
account of rents and profits received by a mortgagee in possession, the rule is 
inapplicable unless there was an express stipulation that the rents and profits 
are bo be taken in lieu of a fixed portion of the interest. ( 9 ) It would even 
-seem that where according to the terms of the mortgage-deed an account may 
be taken, in other words, if there is a liability to account, the rule would cease 
to be applicable. ( l0 ) 

The rule has been held to apply equally to cases where interest wap to be 
paid in cash or grain. < n > But it does not regulate the award of interest 
discretionary with the Court as under section 34 of the Civil Procedure Code,( 12 ) 
nor would it apply if it was not applicable at the time when thedecree 
became final and binding. ( 13 ) But in taking the account the rale is applied 
to the interest accruing on the mortgage -debt, both previous to and during 

(1) Bari Lai v. Nazar Jeyram , I. L. R., (7) Nusserwanji v. Lax-man , L L. R«, 

21 Rom., 88. ’ 30 Bom., 582. 

(2) Gopalv. Gangaram , I. L. R., 21 Bom., (8) Narayan v. Satvaji, 9 R. H. C. R., 83 ; 

721, F. B., overruling Shri Ganesh v. Vasudeo v. Bhagvan , [1878] B. P, J., 32 ; 

Keshavrav , I. L. R., 15 Bom., 625 ; fol- Daji v. Daji, [1873] B. P. J., 74. 

lowed in Dhondset v. Bavji, I. L. R., 22 (9) Shankar v. Babaji , [1881] B. P. 

Bom.. 86; sea also Nathubhai v. Mulchand , 291 ; Bango v. Balaji , [1886] B.P.J., 76. 

5 B H. 0. R., 196; Narayan v. Satvaji , (10) Dhond v. Bavji, [1896] B.PJ.,202. 

9 B. H. C. R., 83 ; Balkrishna v. Ear (11) Anand Bao v. Durga Bai, I. L. R.,22 

Govind, I. L. R., 15 Bom., 84; Sundarabai Bom. 761, 

v. Jayavant, I, L. R., 24 Born., 114. (12) Old s. 209 (Act XIV of 1882); Dhond- 

(3) Dhonset v. Bavji , I.L.R., 22 Bom,, 86. shet v. Bavji, 1. L. R., 22 Bom., 86 ; Lall 

(4) Golebrook’s Digest, I. P., 63; Nobin Behary Dutt v. Thacomoney Da$see,I.Ii.'R>, f 

■Chunder v. Bamesh Chunder, I. L. R., 14 23 Cal., 99, 

■Oal.. 781, F. B. (13) lb. ; and see Buggoban v, Pran Coo - 

(5) Dhond* v. Nxrayan, 1 B. EL C, R„ (A maree, I. L. R., 28 Cal., 903, note ; Kanaye 

•C,), 47 (49). ‘ Lai v, Anand Lall, I:L,Rm 23 Cal., 903, note* 

(6) B ukalalv* Bapu, I.L.R., 24 Bom., 305. 
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the six months allowed for redemption, notwithstanding the decree, but the 
rule would prevent the allowance of interest after it is in amount equal to the 
principal. ( x ) But in a more recent case it has been held that the rule exists 
only so long as the contractual relation of debtor and creditor exists, and not 
when the contractual relation has come to an end by reason of a decree. ( 2 ) 
According to this view the rule does not apply to proof of a claim in insol- 
vency as it amounts to a decree ; as also because it has been the uniform 
. practice of the Gourd not to apply it in insolvency proceedings. ! 3 ) 

2206. The rule as a provision of Hindu law was never applicable to 
the mofussii of Bengal, although a similar rule was enacted by Regulation XV of 
1793, but since the latter was repealed by Act XXVIIX of 1855 the result 
has been that while in Calcutta the rule remains unaffected by the repeal of 
the usury law, in the mofussii of Bengal I 5 ) no similar rale is now 
in force. ( 6 ) Similarly, in the Madras Presidency where also a similar rule was 
enacted by Regulation XXXIV of 1802, (7 ) no such rule now exists and since 
the final repeal of the Regulation by Act II of 1869, I s ! the rule has also 
ceased to exist in the United and other Provinces to which one or the other 
Regulation formerly applied. < 9 ) 

In Bombay the rule of Dctm-dupat has been held to remain unaffected by the 
enactment of this rule and the Transfer of Property Act ! 10 ), but in a Madras 
case it has been held that the Hindu rule of Dam-dupai has been abrogated 
in respect of mortgages governed by this Act, under which the mortgagee 
is entitled to a decree for interest at the rate contracted for. W It is 
conceded that the rule is in the Indian Contract Act saved by the words except- 
ing the performance of a promise if it is excused “under the provisions 
of any other law.” t 12 ) But it is contended that the provisions of this section 
and of section 88, are more stringent and are not saved by section, 2, clause (a), 
and that the rule must be held to have been abrogated.! 13 ) But in taking this 
view the Court appears to have overlooked the provisions of section 4, which in' 
regard to contractual matters subordinates this Act io the Indian Contract Act, 
and the effect of which should be to leave the rule intact, if it is saved by the 
Indian Contract Act, as in fact it is. . . . 

2207. The rule of Dam-dupat may then be said to be subject to the three 
following fundamental rules: — 

(1) The rule applies in all cases as between Hindu debtors and creditors, 
both in respect of simple as also of mortgage- debts. 

(2) It does not apply where there is a liability to account, as where the 

mortgagee having been placed in possession, is accountable fdr profits received 
by him as against the interest due. • . ’ 

Ram Kanye v7cally Churn , I. L, K., 1 Cal., 92 ; Nqbin Chunder v. Romesh 

21 Cal., 840. Chunder , I.L.R., 14 Cal., 781 {788), F.B. 

(2) In re Bari hall Mallich , 10 C. W. N„ (7) ,S. 4; see Kakarlapudi v. Uppalapadi , 

884 K 

(3) lb. 

{4) S. 1. 

(5) RamLallv. Baran Chandra, 3 B.L.B. 

(O.C.), 130: Bakma v, Reman, 7 B.H.C.R., 

(O.0.), 19 ; Khusal Chand v. Ibrahim , 3 B. 

H.C.B. (A.G ), 23 ; Kadrari v. Aimaramhhat , 

*5., 11 (18) : Ram Connoy v. Johur Ball , I. 

L. R., 5 CaL 867 ; Bet Narain v. Ram Dein , 

9 CaL, 871, 

(6) Surjya Narain v. Sidhary Lai, 

•9 CaL, 825 ; Been Doyal v. Koylas Cfymfer, 

O. TP— 179 


. (8 ) Annaji v. Raghubai, 6 4GQ. 

(9) Sheobart Y , Dharee , XI Agra (Pis. II); 
194. ■ , . • « t 

(10) jeevanbai v. Mahordas , 12 Bom,. Ii.B., 
992,, 

' (1LV Madhwa v. $enk& taramanjulu, I.L.B., 
26 M& 4.1 662 (670, 671) , contra . ( 

(12) S. 37, ladiah Contract Act, cf* also 
Preamble of the Act. , 

XlS), Madhwa y> Yepikataramanjulu, 
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(3) But it applies if the profits are by the terms of the bond received for 
only a portion of the interest on the mortgage-debt.* 1 ) 

2208. Aoart from the rule of Dam-dupat , reference is sometimes made to- 

* 1 other texts of Hindu law as ordaining the curtailment of 

interest. These texts, however, all relate to the personal 
8 liability, of the son or grandson of the debtor irrespective 

of the existence of assets.* 2 ) The contrary was no doubt laid down in a. 
Bombay case,* 3 ) but the report of this decision does nob give any reason tor the 
view adopted, and its soundness is questionable, and has been questioned in 
an Allahabad case, in which the rule is rightly held to be inapplicable to secured 
debts.* 4 ) And its application to even unsecured debts is problematical. 

2209. Penal Interest. — A stipulation for interest would be void if it is- 
obnoxious to the provisions of section 74 of the Indian Contract Act. Such a 
stipulation being deemed to be inserted in terrorem in contracts to insure their due ■ 
performance and penalize their breach the Court looking to the intention more* 
than the form, relieves the mortgagor by limiting the relief only to a fair 
compensation for the breach. The stipulation by way of penalty may 
assume any shape or form, it may provide for the payment of damages or com- 
pensation for the breach of contract or covenant, or it may be what is more usual 
— a covenant for payment of interest at an enhanced rate in case of failure to pay 
the interest primarily fixed when due. The enhancement may, again be agreed 
to take effect retrospectively as from the date of the deed, or it may commence 
from the date of default. In the former case the Courts are agreed that whatever 
the enhancement the stipulation is necessarily penal as the Privy Council; 
observed ; “The Indian Courts have invariably held that where the stipulation 
is retrospective and the increased interest runs from the date of the bond and 
not merely from the date of default, it is always to be considered a penalty, 
because an additional money payment in that case becomes immediately payable 
by the mortgagor. Their Lordships accept that view of the statute.* 5 ) It was 
^unnecessary for their Lordships to discuss the effect of the stipulation as to 
increase of interest running only from default. Even in the former case though 
the stipulation is penal, it does not follow that the mortgagee should not be award- 
ed a reasonable compensation for his breach of contract.* 6 * This and the other 
allied questions of penalty depend upon the interpretation of section 74 of the 
Indian contract Act, by which the legality of all penal covenants must be tested. 
These may not only provide for G) interest at enhanced rate either (a) retrospec- 
tively from the date of the mortgage or (b) prospectively from the date of 
default : (ii) they may also covenant fpr the payment of interest only in case 
of breach no interest being payable before, or (Hi) they may provide for the 
payment of a sum (a) specified or ( b ) unspecified as compensation. Then again 
(n?) the stipulation may provide for interest at an enhanced rate as a substantive 
part of the contract, allowing a stated reduction in case of punctual payment. 
Lastly (-v) other covenants may be devised to circumvent the rule, in which 
case authority must be found in the section for defeating them. 

(1) Sundara Bai v . Jayawant, 24 by Ms grandsons without interest ” Colebr,, 

Bom. 114=. Dig., Vol, p. 20%; Bk. X. Oh. 197. 

(2) Harada, s. 33, Sacred Books of the East, (8) NarasimHatam >\ i Kri$]marxbv t 2 B.H.C. 

pp, 41, 42; Vrihaspati; ib. % p. 328: “The R., 64. 

father’s debt, on being proved, must be paid (4) Lachman^yi KhunnuLal , {, L. R., 19 

by the sons as if it were their own; the All., 26 (F.B.); 

grandfather’s debt must be paid by his son’s (5) Sunder Koer v. Rai Sham Krishen ,. 
(sons) without interest [Eatyayana also says I. L. R, 34 Cal., 150 (157), P.C. 
that “a debt of the grandfather shall be paid (6) 16. p. 158, 
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2210. This section of the Act was formerly the subject of much con- 
troversy, and the several Courts were by no means agreed 
as to its operation in relieving against penal clauses often 
found inserted in mortgages. It has, however, recently 
been recast, and it has been now expressly provided in the explanation 
added to the section that “ a stipulation for increased interest from the 
data of default may be a stipulation by way of penalty.” U) Thus, where 
A gives B a bond for the re-payment of Rs. 1,000 with interest at 12 
per cent, at the end of six months, with a stipulation that, in case of 
default, interest shall be payable at the rate of 75 per cent, from the 
date of default, this is a stipulation by way of penalty, and B is only 
entitled to recover from A such compensation as the Court considers 
reasonable. There can, of course, be no question but that an agreement in 
such a case to pay interest at the enhanced rate from the date of the bond , 
instead of from date of the breach, would be a fortiori penal and wholly 
unenforceable in law ; © the reason being, that in such a ease “ an additional 
money payment becomes immediately payable by the mortgagor ” W in 
consequence of the breach, and which is, therefore, a penalty, the result being 
that while a covenant for retrospective enhancement how little so ever must 
always be treated as penal, that for enhancement from the date of default may 
be a penal, the question in this case being one of fact to be decided upon the 
circumstances of each case. If the enhancement is reasonable so as to be a 
fair recompense for the debtor’s default then the Court would decree it ; but 
should it be far in excess of a reasonable compensation but was rather in 
the nature of a clause in terrorem inserted to penalize the debtor for his breach 
of promise, then the Court would treat it as such, but in so treating it, it could 
not disallow it altogether, but merely reduce it to reasonable proportions reject- 
ing the exaggerated claim and allowing a reasonable sum which the parties 
undoubtedly stipulated to give and take in case of default. But the present 
Act, it must be noted, takes for its illustration a case where the enhancement, 
from 12 to 75 per cent., is flagrantly excessive. The section is, moreover, so 
worded as to leave room for obtaining enhanced interest, although, no doubt, 
there may be cases in which the enhanced rate stipulated for is either so 
egregiouslv high or otherwise so oppressive as to call for the interference of the 
Court in the interest of the debtor. The effect of the new amendment is thus 
to modify the law so as to make the question of penalty one of fact to be 
determined according to the circumstances of each particular case. In this 
view of the law, it coincides with the view previously maintained by the 
Calcutta and Bombay High Courts© and overrules the Allahabad cases and 


Limits of penal 
enhancement. 


P. 0.; Umar Khan v. Sale Khan , I. X. R., 17 
Bom., 106; Nanjappa v, Nanjappa, I. X, R., 
12 Mad., 161; Gopaluduv , Venkataratnam , I. 
L. R., 18 Mad., 175; Brij Bhukhan v. Sami- 
uddin , I. Ii. R., 25 AIL. 169. This view is now 
taken in Abbakke v, Kinbiamma, I.X.R., 29 
Mad., 491 (496). 

(4) Sundar Koer ( Rani ) v. Rai Sham 
Krishen, I. L. R., 34 Cal., 150. P. C. 

(5) Pardhan v. Narsing, I L. R., 26 Cal,, 
300 (310); Abdul v. Nandlal, I. X. R„ 30 Cal., 
15(18) ; Umar Khan v. Salekhan , I.X.R., 17 
Bom , 106, F. B. The contra in Deno Nath v. 
Niharan , I. X. R., 27 Gal., 491, is overruled 
by the Act, 


(1) Act VI of 8899 (Indian Contract 
Amendment Act, 1899). 

(2) S. 74, ill. (d), Indian Contract Amend- 
ment Act (IV of 1899). 

(3) Mackintosh v. Grow. I. X. R. f 9 Cal,, 
689 (693); Sungut Lai v. Baijnath, I. L. R., 
13 Cal., 164; Kalkachand v. Shib Ghundsr , 
I. X. R., 19 Cal * 392, F. B. ; overruling Baij- 
nath Shah Alt-, I, L. R.; 14 GaL, 248; Baid 
Nathv. Shamanuhd , I. X. R., 22 Cal., 143; 
Ramendra v, Serajuddin, 2 C. W. 234; 
Manno v. Dwrga , 2 C. W. N., 338 ; Pardhan 
v. Narsing , 1 X. R., 26 Cal., 800 (305); 
Denonath v. Niharan, I. E. R.,'27 Cal., 421; 
Sundar Koer (Rani) y, Rai Sham Krishen , 11 
C. W. Nn 249 (257) ; XX.R., 34., Cal., 150, 




(1) Bury a N drain v. Jogendra Narain , I. L. 
B., 20 Cal., 360; followed in Pardhan v. 
Narsing Dyal, I. L. R., 26 Cal., 300 ; Umar 
Khan v. Salekhan , I. L. B., 17 Bom., 106. 
To the same effect in Sadhasheo v. Krishna , 
2 G« P* L. R., 9 ; following Siterrc v. Berk, 32 
Jj. 3*. Oh., 682. 

(2) Per Rampini, J., in Pardhan v. Narsing 
Dyal, XL. R., 26 Cal., 300(310). [In this 
case the original rate was fixed at 2 per cent., 
it being stipulated that on default of payment 
on the due date it should be enhanced to 6 per 
cent. This view is now held by the Privy 

' Council in Sundar Koer (Rani) v. Eai Sham 
Krishen , I. L. R., 34 Cal., 160, P. C. 

(3) Appa Rauv. Suryanarayana , I, L. R., 
10 Mad., 203. 

(4) Prayag v. Shy am Dal, I. L. R., 31 'Cal* 
138 (140). 

(5) Satish Chunder v. Hem Chunder , I. L. 
B., 29 CaL, 823 ; Prayag v. Shyam Dal , XL. 
R„ 31 Cal, 138 (141) 

(6) Ganga Dayal v. Bachu Lai, I. L R., 
25 AIL, 26 ; Janki Das v. Ahmat Hussain , 
I, L. R„ 25 All., 159; Rameshwar v. Rai 


Sham Kishen, I. L. R., 29 Cal., 43 (51), 
Satish Chunder v. Hem Chunder , I. L. R., 
29 Cal,, 828. Contra in Mangniram v. Rajpati 
I. L. R., 20 CaL, 366; Baidnath v, Shama- 
nand, I. L. R., 22 Cal.. 143, doubted in 
Rameshwar v. Rai Sham Kishen , supra. In 
a Bombay case governed by the rule of oEam- 
dupat a stipulation that on default of payment 
of any instalment interest at 24 per cent, 
should be charged from the date of the 
transaction on the amount of the loan was 
held to be penal— Trimhak v, Bhagchand * 4 
Bom. L. R., 713. 

(7) Yeo HteanSew v. Abu Zaffer Koreshi , 
I. L. R., 27 CaL, 938, P. 0. ; Prayag v, 
Shyam Lai, I. L, R., 31 CaL, 138 (141). 

(8) Rameshwar v. Rai Sham Kishen , I. L» 
R,, 29 CaL, 43, O. A., Sunder Koer (Rani) 
v. Rai Sham Krishen, I.L.R., 34 CaL, 150, 
P.C. 

(9) Rameshwar v. Rai Sham Kishen t I. L. 
R M 29 CaL, 43 (50), O. A, ; Chenna Venkata- 
sami v. Pedda , I.L.R., 26 Mad,, 445, follow- 
ing Chajmal v, Brij Bhukan^I.h^'B^ 17 AIL, 
oil. 
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also some of those of the Madras High Court. The trend of_ the Calcutta and 
Bombay cases is to hold that no covenant to pay enhanced interest from the 
date of default can be regarded as per se penal, unless there is a question of 
fraud or oppression, improper dealing, exorbitant amount, dealing with an 
ignorant person, or the like considerations.! 1 ) As was recently observed in a. 
case, increased rate of interest upon default may be a penalty, but it is not 
necessarily so in ail cases merely because the increased rate is an exorbitant 
one.! 2 ) Bor it might easily happen that for special reasons a sum of money 
might be at first lent on unusually favourable terms providing for the payment 
of compound interest at an enhanced rate, should the debt be not punctually 
paid as" stipulated, in which case it could not be refused if it does not amount 
to more than a fair indemnity against loss.! 8 ) Indeed, a stipulation to pay 
interest at 75 per cent, is not in itself a penalty! 4 ) though the Court might 
hold the rate to be exorbitant and so calling for its interference. W In other 
words, there is no auestion of penalty where there is no enhancement. 
Moreover, a stipulation for the payment of compound interest on failure to pay 
simple interest" at the same rate as was payable upon the principal is not a 
stipulation by way of penalty, though its effect maybe to generally augment 
interest. (6) But a stipulation by the mortgagor that should default be made 
in payment of interest for one calendar month after becoming due, then the 
principal and interest shall thereupon become due, is presumably not penal and 
would be enforced. (?) Indeed, the question of penalty was not even suggested 
in the case. 

2311. A stipulation in a bond that the principal shall be repaid by 
instalments on specified date (no provision being made for interest) and that on 
default of such payments of Drincipal being made, interest shall be chargeable 
as from the date of the bond, is not penal. Even where the stipulation is 
penal, the Court is not to reject the claim based thereon m toto, for the plaintiff 
may not be entitled to recover at the stipulated rate, and yet be entitled to a 
reasonable compensation which the Court should assess in each case. ! 8 > But 
in doing so it would seem to be just and equitable to give effect to the 
stipulations of the parties perfectly unders tood and freely entere d int o. ” 1 9 > 
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In making good a claim for this compensation, it is not necessary to prove any 
resultant actual damage, for the law in such cases presumes the withholding of 
payment as in itself carrying with it loss to the person to whom such money is 
due. f 1 ) In Bengal interest at 1 per cent, is usual ! 2 ) and in one case where the 
amount due on the mortgage-deed for Bs. 300 carried interest at 6 per cent, 
per mensem with monthly rests and which swelled the amount in a little over 
sis years to a sum of about Bs. 10, 000, the Court had no hesitation in uphold- 
ing the transaction, holding that the mortgagor having entered into the bargain 
without any undue pressure or undue influence on the part of the mortgagee, a 
pleader of position and repute, he could not be relieved of his bargain merely 
because it may be a hard and foolish bargain. ! 3 > But if it were a hard bargain 
the Court would have relieved against it. In another case the Court refused to 
uphold a stipulation for the payment of interest at the rate of 75 per cent, per 
annum from the date of the bond, on the debtor’s failure to pay the principal 
amount in two instalments as stipulated by him. * 4 5 ) But in another case interest 
which worked up to 33 per cent, per annum on substantial security was decreed 
against an adult mortgagor, though it was reduced to 12 per cent, as against the 
minor co-mortgagor. ft) In Bombay interest enhanced from 2 to 3 per cent, 
per mensem has been allowed.! 6 ) In Madras cent, per cent, enhancement has 
been considered not unreasonable,! 7 ) and in another case interest at one pie per 
rupee per diem or 180 per cent, from the date of default, no interest being pre- 
viously payable, was upheld, and it was pronounced not to be an exorbitant 
rate of interest,! 8 ) but in Bombay where a higher rate of interest is t usual, (9) 
this was not permitted.! 10 ) In the Central Provinces interest has been allowed 
to be enhanced up to 24 per cent, per annum, but interest at 50 per cent, upon 
a grain debt was disallowed as being extortionate.! 11 ) But 18 per cent, interest 
is there considered as usual and by no means too high,! 12 ) while interest at 1 per 
cent, is regarded as “very moderate.”! 13 ;, Enhancement from 8i per cent, to 37 per 
cent, was considered penal in Bombay and so probably it would be anywhere, ! 14 * 
In one case where interest was enhanced from 6 to 12 per cent., the Privy 
Council observed that “ it was not a penalty, and even if it were so, the stipula- 
tion is not unreasonable, inasmuch as it was a mere substitution of interest at 


(1) Surja Narain v. Pratap Narain, I. L. 
R., 26 Gal., {964, 965) ; following London , 
Chatham and Dover Railway Co., v. South- 
Eastern Railway Go , S.R. [18931 App. Gas., 
429 ; see also Denonath v. Nibaran , 4C.W.N., 
122 Wallis v. Smith • 21 Oh. D.. 248. 

(2) Surja Narain v, Pratap Narain , I. L 
R., 26 Cal., 955 (962) ; Miajan v. Abdul 
Jubbar , 10 G. W. N., 1026 ; Chinan v. Pedda 
Eondiah , I. L. R., 26 Mad.. 445 

(3) Krishna v. Brojo Nath , 7 G. W. N,, 
876, 

(4) Miajan v. Abdul Jubbar, 10 0- W. N. t 
1026. 

(5) Abhiram v, Mukunda, 5 C. L. J., 542 
(548). 

(6) Dullabh Dass v. Lakshman Das, I, L. 
R., 14 Rom,, 200. In Foma v. Gillespie , 
9 Rom. L. R., 143 (147). 2 P. O* was said to 
be the highest rate of interest allowable in 
Bombay. But this statement appears to be 
too wide. 

(7) Basavayya v. Subbarazu , I.L.R., 11 
Mad., 294. 

(8) Sankaranarayana v. Sankaranara~ 


yana , I. L. R., 25 Mad., 343. 

(9) Poma v. Gillespie , I. L, R., 31 Bom., 
348 (352). 

(10) Joshi Kalidas v. DadaAbhe Seng , LL. 
R , 12 Bom., 555. In another ease interest 
at 24 per cent, was decreed on a personal 
security, though the rate was held to be the 
maximum that any Court should allow ; 
Poma y. Gillespie , 31 Bom., 348 (353). 

(11) Dinanath v. Dharmala , 4 C. P. L. R., 
146 ; Narain v. Bhagwandin, 5 C. P. L. R,» 
308 (wherein compound interest superadded 
to interest at 24 p. c. was disallowed). See 
also Janki Prasad v. Moharaj Singh , 3 C. P. 
L. R,, 48 ,* and Anand Rao v. Balkrishna, 8 
C, P. L. R.,77 (where interest enhanced from 
1 to 2 p. c. was disallowed but because alt 
enhancements were then regarded as penal). 

(12) Jagmohanv . Tikairtrae , 6C. P. L, R.» 

11 . 

(18) Barlal v. RajalGokuldas , 12 C. P. L. 
R., 18 (23), 

(14) Sajaji v. Maruti , I. L, R., 14 Bom., 
274. 
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A. 263. 

(7) Lachmi Narain v. Sheik Abdul t 5 LC* 
285. 

(8) Seraja v. Pratap Narain, I. L, R., 26 
Cal., 955. 

(9) Moti Singh v, Bamohari, I, L. R., 24 
Cal., 699 F.B., Thayar v. Lakshmi , I.L.B.* 
18 Mad., 331. 

(10) Marshall v. Bengal Spinning and 
Weaving Co ,, 1 C.W.N., 219. 

(11) JRamjiban v. Dftikw SingfJi, 16 C.L J. 
264 ; 16 1,0. 246. 

(12) Pardhan v. Bar sing , L L. R. 26 Cal., 
300 ; Abdul v. Nandlal , I.L.B., 30 Cal., IS ; 
Prayag v. Shyamlal, I. L. B., 31 Cal.» 138 
(140): Bhaowant v. Ganpati , 1 N. L. B„ 


(1) BalMshen v. Bun Bahadur , I, L. B,, 
10 Cal., 305 (334), P. C. 

(2) Kishory Mohun v . Ganga Baou, l.Jj., 
B„ 22 0al./228, P. 0. 

(3| Act XXXII of 1839. This Act extends 
to India the provisions of the English Act 
(3 and 4 Will. 4 0. 42 and English oases on 
that Act may be referred to as aids to con- 
struction. ThaJcur Ganesh v . Thakur Harihar 
I.L.B,, 26 All. 299, P.G, 

(4) Sannadanappa v, Shivbasawa , I. L* 
B. } 31 Bom., 354 (364, 365) confra £&&ra- 
mania v. Subramania, I.L.B., 31 Mad., 250. 
Hindu Law not binding in such matters as 
the payment of interest at the stipulated rate 
allowed though it is a hard bargain. Krishna 
y. Brojo Nath % 7 C. W. N. 876. 

(5) Baji Musa v. Baji Nur % 1 S.L.R. 1/9. 

(6) Juggomohun v. Manickchund, 7 M. I. 
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12 instead of 6 ner cent, per annum in a given state of circumstances. No 
interest can be allowed upon money expended in improvements, no £. eo ™*\°T* 
interest upon the sum spent by the mortgagee in protecting the subject of the 

security. (2) 

2212. Interest as Compensation.— Where the contract is silent, 
interest may be awarded if otherwise permitted by law, in addition to w hich 1 
may be awarded under the Interest Act, (3) which saves all cases m ^ 

terest was payable before the passing of the Act Now smce under Hmdu law 
interest is 'payable on every debt after demand.it follows that m the case of 
Hindus governed by the Mitakshara, interest may be awarded by ( way ol 
damages for the withholding of a debt due but not paid after demand .W But 
Hindu Law does not apply unless both parties are Hindus.© The ^- aga’u 
does not affect usage. (6) In other cases interest may be awarded at the current 
rate if the debt be (a) payable under a written instrument (b) at a certain time, 
or (<jl if payable otherwise, then from the date of written demand if it gives 
notice to the debtor that interest will be claimed from the date thereof till pay- 
ment, where, however, it was expressly agreed that no interest shall be charged 
on a mortgage, no interest shall be chargeable unde* the Act on the ground that 
the Act having been enacted in the interest of the creditor the latter could 
waive its benefit.*?) In order to establish a case for interest under the Inter- 
est Act it is not necessary to prove any loss or damage caused to the creditor. 
If it is proved those interests will be recoverable as compensation under section (6 
of the Indian Contract Act, < 8 ) where in a mortgage deed there was no sti- 
pulation for payment of post diem interest, such interest could be recovered under 
the Interest Act, though the claim for interest by way of damages would be 
subject to Article 116 of the Limitation Act ; * 9 > nor could compound interest 
be allowed.* 10 ) If the debtor voluntarily agrees to pay interest or damages on 
sums used or retained, he cannot be afterwards heard to plead that the agree- 
ment was without consideration.* 1 - 1 2 * 4 5 6 * 


The question, whether a stipulation to pay interest at an enhanced 
rate is or is not a penalty, is a question of fact, and so, 
whether enhanced rate is provided for as from the date of the 
breach or as from the date of the bond, it is in both cases 
open to the Gourt to relieve a party against such stipulation if it is found to be 
penal.* 12 ) But a proviso for retrospective enhancement is generally regarded as 
penalty which should be relieved against ; but a proviso for interest in the 



(4) S. 4, Act VI of 1899. 

(5) Sankaranarayana v. Sankaranarayana 
I. L.R., 25 Mad., 343. 

(6) Ibid . 

<7) Ealachand v, Sfeifc Chuder , I.ti.R. 19 
Cal.. 392; Bameswar v. Sai Sftara Kisken, I, 
Ii,R.» 28 Cal.. 43 (50) ; Sander Koer v* Sta 
Znsto, I.Ii.R., 34 Oal. 150. P.C. 


(1) Uwmr JCto v. SaZe Zkn, I. L. R., 17 
Bora., 106, F. B. ; Abdul v. Nandlal , I.L.R., 
,30 Cal., 15 (17, 18) ; Brij Bhukhan Das v. 
Sami-ud-din, I. L, R., 25 All., 169. 

(2) The Protector, Endowment Society v. 
Briece, 9 L. L, Q. B., 812 ; Bholanath v. 
Kamta Pershad , 14 C, P. L. R. t 53. 

(3) Chenna v. Pedda Kondiak , I. Ii. R. t 26 
Mad, 445. 
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future cannot be construed in the same light unless the enhanced rate be such as 
to lead to the conclusion that it could not have been intended to be a part of 
the primary contract between the parties.® It may be generally laid down as 
a test that, where the enhancement would more than compensate the creditor, 
it is penal.® But a stipulation, that the principal sum shall be repaid by 
‘instalments on specified dates (no provision being made for interest) aod that, 
on default of such payments of principal being made, interest shall be chargeable 
as from the date of the bond, is not in the nature of a penalty.® The cases then 
provide for three classes of contingencies : (i) Where interest being originally 
payable, agreement to pay at an enhanced rate is made from (a) the date of 
the contract, or (b) from the date of default; and (ii) where no interest being 
originally payable, interest is stipulated for on default, or the happening of a 
premeditated contingency. In all these cases the trend of the law has been to 
uphold the sanctity of covenant unless it be shown to have been extorted, extor- 
tionate, or obtained under circumstances which show that there was no real 
contract between the parties. 

2214. The Amending Contract Act ® does not touch the latter class of 
cases, that is, those in which there is no covenant for increased rate of interest, 
and, even in those cases which it deals with, it does not enunciate any new 
rale, but only makes verbal changes. If the section had extended to the 
latter class of cases, the following illustration would illustrate the case in point : 
A undertakes to repay B a loan of Es. 1,000 by five equal monthly instalments, 
with a stipulation that, in default of payment of any instalment, the whole shall 
become due, with interest from the date of default. The fact that interest is 
payable from the date of default, does not in itself render the stipulation one by 
way of penalty. ® Even to cases covered by the Act, it only applies to 
contracts in respect of which any suit is instituted, or which is put in issue in 
any suit after the commencement of the Act. The words of the Contract 
Amendment Act — “ put in issue M — mean nothing more than “which is in issue, " 
and, where there is an appeal, the contract is in issue in appeal. The words, 
4 ‘ or which is put in issue in any suit/’ were intended to apply to cases where, 
although the suit is not instituted in respect of the contract, the contract is put 
in issue in the suit. The words, “contract in respect of which any suit is 
instituted/’ apply to cases where a suit is brought to enforce a“contraet, or to 
have a contract set aside. The words, “contract which is put in issue/’ apply to 
cases where it becomes necessary for the Court to adjudicate upon a contract, 
although the suit was not brought either to enforce it or to have it set aside.® 

But, while a stipulation to pay a higher rate of interest in default, whenever 
It is payable from the date of the bond, has been treated as a penalty,® the 
same result may sometimes be attained without incurring the odium by a 
•stipulation in favour of interest at a higher rate, the same being liable to be 
reduced in case of punctual payment. 

2215. Hard Bargains.-— In England the Courts as Courts of^ equity 
Jaave always possessed inherent power to set aside or modify oppressive and 
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extortionate securities on equitable terms, though the interference of .he Court 
has bS maiS confined to (a) cases, in which the mortgagee has stipulated for 
someundu^coilateral advantage beyond the security for his principal money 
and interest ; and (b) to securities taken from expectant heirs or reversioners 
or persons in great straits for money, especially ii in weak health. ' YUey 
this »ow„ .port from the uspry low, the top.. 0 *h»b 
not affect their jurisdiction. And now since the enactment of the Money 

lenders Act 1900 f 1 2 3 4 > those powers have been further defined enabling them to 

relievo the debtor where the interest or the amount charged for expenses,, 
fines injuries bonul premium, renewals, or other .charges is e.cessiva and 
the transaction is harsh and unconscionable; or is otfa f W ^ e .^f h fc Q ou rt 
Court of Equity would give relief, the effect of which is to enabietheCou 
to give relief in a transaction harsh and unconscionable even though it is 
not “ such that a Court of Equity would have given relief befoie the Act. 

The Indian Courts do not appear to possess the same inherent jurisdiction as 
the English Courts and their power to interfere with tne freedom 5 J£ 

circumscribed bv the provisions of the Indian Contract Act.< 4 > The fact that the 
con tract is a hard bargain is not sufficient^ In order to ustity interference it 
must fall within the first clause of section 16 of that Act 
the relations subsisting between the parties must be such that 
is in a position to dominate the will of the other ; and ( b) he must use that posi 
tion to obtain an unfair advantage over the other Urgent need of money on A ■ 
part of the debtor does not itself place the creditor, m a position to dominate 
the will of the debtor (6) though it is one element facilitating his subjecti 
to the will of the other. His consent to pay an excessive rate of interest is 
S,o eS«o. tending the », Wta .died to 

creditor is shown to be the debtor’s village money-lender and the debtor 
a blind man under his influence, it is then a case for the Courts mterfeience.^ 
Except for fraud(9) or undue influence or a . covenant amounting to a c g ' 
there is then no room for a plea of hard bargain in this country! 1 *) IS MAO). 

2216. The term hard bargain means an unconscionable bargain.! 12 ) But as 
the Privy Council observed even “ an English Court of Equity could not give re net 
from a transaction of contract merely on the ground that it was a hard bargain, - 
Anyone, therefore, who claims to be relieved from a hard bargain against which 
the Court has power to interfere, must in the first instance show that uhe 
relationship of the parties to the bargain, or the circumstances of his case w ere 


(1) Croft v. Graham , 2 De, G. J. & S. 
155. 46 E. R. 334, 

(2) 63 and 64 Viet. 0. 51. 

(3) The words quoted are alternative- 
In re Debtor , [1903] 1K.R. 705 (710); Samuel 
v. Newhold , [1906] A. C. 461 in footnote to 
which S, 1, of the Statute is, set out in extenso. 

(4) Dhanipal v. Maneshar , 28 All. 570 
(581) P.C. ; Maneshar v. Shadi Lai, I.L.R. 
31 All. 386 (392, 393) P.C. ; Kesavalu v. 
Arithulai , 22 I.C, (Mad.) 769 ; Ranee Anna - 
purni v. Swaminatha, I.L.R. 34 Mad. 7 
(10); Nihal Chand v. Gulan Muhammad , 
(1913) P,L‘R* 235; 19 1.0. 856; Sundar 
Singh v, Mundm Singh , (1914) P.L.R, 219 ; 
24 I.C 926 ; Mi Pershad v; Hakim .Ah, 
(1914) P.L.R. 73 ; 22 LG. 528. 

(5) Dhanvpctt Dash. Maneshar,) l^R., 28 

All., 570 (5831 P.C., Bhagwani v, Ganpati, 1 


N.L.R., 9 (12) ; Jagnanatha v. Babchand , 4 
N.L.R.. 187. 

(6) Sundar Koer v. Rai Sham Krishan, I. 
L.R., 34 Gal., 150 (156) P.C.; Kali Prosonno 
v. Protap Singh, 17 C. L, 221 ; 18 I.C. 
965. 

(71 Kasavalu v. Arithulai , I, L. R., 36 
Mad., 533. 

(8) Bhola Singh v. Kishore Chand , (19X3) 
P.L.R., 147 ; 20 LG. 8. 

(9) § 2218. 

(10) Gayadin v. Marharan , 6 O.C. 267. 

(11) Satish Chunder v . Hem Chunder, I» L. 
R., 29 Oak, 823 ; Nihal Chand v. Gulam 
Muhammad, (1913) P.L.R., 235; 19 LG. 856. 

, (12) Middleton v. Brown , 47 L. J. Ch., 411. 

(18) In Dhanipal Das v. Maneshar , I. L* 
R., 28 All., 570 (583), P.C. 
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such as to enfeifcia him to claim exceptional protection, except perhaps where the 
extortion is so great as to be of itself evidence of fraud. For this purpose the 
Court may look to the reasonableness of the bargain, and if it finds that the 
rate stipulated was unconscionable, extortionate or grossly exorbitant, it may 
then modify the contract not because it is a bard bargain, but because it must 
have been "brought about by the exercise of undue influence. But in one ease 
the Privy Council interfered with a contract on the sole ground that it was a 
“ hard bargain” and in support of their view they cited with approval the practice 
of the English Courts of Equity in the words of Jessel, M. R. who said : “ The 
point to be considered is, was there a hard bargain ? The doctrine has nothing 
to do with fraud. It has been laid down in ease after case that the Court, 
wherever there is a dealing of this kind, looks at the reasonableness of the 
bargain, and, if it is what is called a hard bargain, sets it aside.” f 1 2 * 4 ) The case 
before their Lordships, however, was one in which the creditor stood in a 
fiduciary relation to the debtor, who, a pardanashin lady, had borrowed money 
from her own agent, money which he lent her benami on ample security at 48 
per cent, per annum. The case again was decided in 1885 when the Courts 
might well have drawn upon the general principles of equity, justice and good 
conscience, but with the amendment of section 16 of the Indian Contract Act in 
1899 (2) the Legislature has indicated the lines and limits of judicial inter- 
ference with contracts, which are presumably exhaustive, excluding further 
excursion into the uncertain regions of equity. (3) At any rat9 the Courts now 
seldom interfere on the ground of hard bargain, and it may be doubted whether 
they have jurisdiction to do soon that ground alone. But while this is now the 
prevailing view (4) there are cases in which relying upon the general language 
of the Privy Council the Courts have assumed jurisdiction to relieve debtors of 
their onerous contracts on the ground of hard bargain (5) but of these latter 
cases there are many in which though the Courts professed to relieve the 
debtors of feheir bard bargains still there were other facts which would have 
justified their interference equally under the provisions of section 16 of ^ the- 
Indian Contract Act.® Similarly cases in which the Courts interfere to relieve 
against a covenant for enhanced interest on the ground of penalty are clearly 
distinguishable, for they fall under another provision of law (§ 2209). 

2217. These provisions appear to be sufficiently elastic to meet ordinary 
cases of hard and unconscionable bargain in which the^ 
Courts do and are bound to interfere. But, in their 
application the Courts have so often drawn upon the 
English precedents that the distinction between the English equity and the 


What constitutes 
undue influence. 


Dabi Bahai v. Qavga Bahai , 6 I. 0., (All.) 
572 ; InDhanpal v, Maneshar, 28 AIL 

570 (583) P.C., LordDavey said ; “ The Sub- 
ordinate Judge was wrong in deciding the 
case in accordance with what he supposed to 
be English equitable doctrine. He ought to 
have considered the terms of the amended 
section only,” 

(5) Kali Nathv.Tralokya Nath , I. L. R., 
26 *Gal.. 315 (321) ; Kirpa Ram v. Bamiuddin, 
L L. R., 25 All.. 284, (286) ; Balkrishan v. 
Madam Lai, I.L.R., 29 AIL, 308 ; Sankar v. 
Ear das, 3 G.P.L R., 115 ; Lalliv* Bam Pra- 
sad, I, I*. R„ 9 AIL, 74 ; Madho Singh v. 
Kashi Bam, ib* 228 (229); Chunni Kuar v* 
Bup Singh , I.I».R„ 11 All. 57. 

(6) Kirpa Bam v, Bamiuddm s I. L. R., 25 


(1) Kamini Sundari v. Kali Prosunno , 
L L, R,, 12 Cal., 225 (239), P. 0.; following 
Beynon v. Cook . L. R., 10 Ch., 389, (391) ; 
Lalli v. Bam Prasad , I. L. R., 9 All., 74 ; 
Miajan v, Abdul Jubbar, IOC, W. N., 1026. 

(2) Act VI of 1899, s. 2. 

(8) Gokul Mandarv.Pudmanund, I.L.R.,29 
Gal., 707 (715), P.G. ; JDhanipalv. Maneshar , 
I. L. R., 28 AIL, 570 (583) P. 0. ; Chairing 
v. Whitchurch , I. L. R., 82 Bom., 208 (212). 

(4) Deno Nath v. Nibram , I.L.R., 27 Gal., 
421 (427) ; Batish Chunder v. Hem Ghunder, 
I.L.R., 29 Gal., 823; Umesh Chandra v, Copal 
Lai , I.L R., 31 CaL, 233 (240, 241) ; Abdul 
Kadirv , Bagdade , 15I.O., (Mad.), 377 ; Hari 
v. Bamji, I.L.R., 28 Bom., 371 (376); Chater - 
ing v, Whitchurch , I.L.R., 32 Bom. 208 (212); 

G, TP— 180 


1434 


TRANSFER OF PROPERTY. 



All., 234 (286) ; Balkrishan v. Madan Lai , 
I.L.R., 29 AIL, 803. 

(X) Lakshmi v. Bhoop haul , I. L. R,, 30 
Mad,, 169 ; vice versa, Ismail v. Hafiz, I.L.R., 
S3 Cal., 773; P.C. 

(2) Harivalabbdas v. Bhai Jivanji, I.L.R., 
26 Bom. 689. 

(5) Meghraj v. Gang a Baksh, 7 A. L. J., 
729. 

(4) TJme&h Chandra v. Golap Lai , I» Jj, R , 
31 Cal.. 233 ; Sundar Koer v, Rai Sham 
Krishan, X. L. R., 34 Cal., 150 (156) ; P. 0. ; 
Kali Prosonno v. Pro tap Singh , 17 C. L. J,, 
221 ; 18 I. C. 965. 

(5) Of, Per Lord Davey in Dhanipal Das 


v. Maneshar , I. L, R., 28 All., 570 (583) P. C. 

(6) XJmesh Chandra v, Golap Lai. I. L. R., 
31 Gal., 233. In Madho Singh v. Kashi Ram 
I.L.R., 9 All., 228, Oldfield and Tyrrell, 
laid down the contrary, but their judgment 
is meagre and bsyoad citing certain cases 
( Kamini Sundari v. Kali Prosunno , I. L. R., 
12 Gal., 225, P. C. ; Beynonv . Cook , L.R., ID 
Oh., 389 ; Lalli v. Ram Prasad , I. L. R«, 9 
All,, 74), discloses no reasons why a bargain 
should be held to be hard and unconscion- 
able merely because the loan was made to 
meet a pressing necessity or that its recovery 
was delayed as in the case for nine years* 
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Indian enactment has at times vanished. Generally speaking, undue influence 
entitling a party to relief may be proved ( i ) by proof of general relationship 
which gives one a dominating position over the other and in) use of such 
position to obtain an unfair advantage over the other. But if the first is present 
■and the contract appears unconscionable then the Courts are entitled to presume 
that the contract was unduly influenced. Now, the relationship conferring 
dominating influence may either be (a) where one holds a real or apparent 
authority over the other ; such as master and servant, parent and child (*■) 
husband and wife, priest and worshipper, landlord and tenant, or (b) where one 
stands in a fiduciary relation to the other, as in the case of solicitor and client, 
solicitor’s managing clerk and client ( 2 ) but there is no such relationship between 
a creditor and debtor.^ 3 ) (c) Where the parties to a transaction are not on equal 
footing, as a person possessing normal faculties, contracts with one whose mental 
capacity is temporarily or permanently affected by reason of age, illness or mental 
or bodily distress. This last class naturally bears the closest affinity to cases 
of hard bargains, since exorbitant interest can readily be ascribed to mind 
enfeebled by distress, but there still remain cases when it is agreed to, through 
sheer necessity, in which case the section lends no assistance and the Court can 
only offer redress if it possesses additional inherent power outside the Code. 
It cannot be argued that tbe two views in the end coincide, for the power of 
reduction of interest possessed by the English Courts is something wider and 
different to the power of intervention contemplated by the Indian Contract Act. 
It may be that the two rules may have the same purpose in view, but if so they 
seek to attain it by divergent means. But to a certain extent they take a 
parallel course, though they clearly part company as soon as undue influence 
oeases. Law would be no law if it did not discountenance the designs of 
calculating rapacity, and left a party innocent or weak to its own fate. In- 
deed, the rules of law have always been understood to be subject to this, that 
no man shall be permitted to aggrandize himself unduly at another man's 
expense, and while the Courtis justly chary about interfering with contracts 
made by persons standing to each other on equal terms, the Court will unhesi- 
tatingly intervene where the contract bears manifest signs of fraud or unfair 
dealing. But, as already remarked, the mere fact that the debtor was in urgent 
need of money is not of itself sufficient to raise the presumption that the 
creditor took unfair advantage of his necessity, (4) though this fact would be 
relevant as tending to make the taking of undue advantage by the creditor 
possible. (5) A bargain as to compound interest in a mortgage-bond, which is 
not itself open to objection as hard and unconscionable cannot be held to have 
assumed that character by reason of the delay on tbe part of the creditor in 
suing on the bond.ffi) 
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2218. "When the interest charged in a mortgage-bond is very high and the 
debtor is of full capacity, the general rule is that the Court will not grant relief 
without proof of unfair dealing or undue pressure or influence on the part of the 
creditor, or that the creditor has taken unfair advantage of the debtor’s weak- 
ness and necessities, or that the debtor has been overreached, tricked or 
deceived, or that he was ignorant of the unfair nature of the transaction. W For 
■example, where a youth of 18, a spendthrift and a drunkard, gave a mortgage 
stipulating to pay interest at 2 per cent, with monthly rests, and which 
swelled the original sum of Rs. 900 advanced to over Rs. 5,000 in 
•eight years, the Court was held justified in disallowing interest at the 
rate stipulated, and decreeing, instead, simple interest from the date of the 
bond. ( 2 ) “The real question in every case,” in the words of Denman, J., 
“ seems to me to be the same, .... that is to sav, whether the dealings have 
been fair, and whether undue advantage has been taken by the money-lender 
of the weakness or necessities of the person raising the money. Sometimes 
•extreme old age has been unduly taken advantage of, and the .transaction set 
aside ; sometimes great distress. Sometimes infancy has been imposed upon, 
and transactions, though ratified at the full age, have been set aside because of 
-the original vice with which they were tainted. In every case the Court has to 
look to all the circumstances. In some cases may result the conclusion that 
there exists mere inadequacy of price, or exorbitance of interest charged, in 
which case the transaction will not be interfered with. But in others, taking 
the whole history together, it may present so many features of unconscientious- 
ness, extortion, and unfair dealing on the one side and weakness on the other 
as to compel the Court to exercise its equitable jurisdiction, at all events, so 
far as to restrain the profits of the money-lender within fair and reasonable 
bounds.” $) But as applicable to this country, this statement of the law is 
too wide, W though acting upon it the Courts have erroneously refused to 
enforce even contracts, on their being shown to be iniquitous and unfair. (5) : 
But, where these elements were wanting, the Court allowed interest even at 75 
per cent, per annum, holding that the mere stipulation to nay interest at an 
inordinate rate did not render the transaction harsh and unconscionable, 
though it might become so if other circumstances contribute to that inference. 
In such case, one of the most important circumstances is, whether the debtor 
understood the transaction, and, without any misrepresentation or pressure by 
the creditor, had voluntarily agreed to pay the interest claimed. 69 

2219. Although, according to section 2 of Act XXVIII of 1855, which 

repealed ail usuary laws, a man is free to contract to pay any 
Rehef against ra £ e 0 f interest that he chooses on the money borrowed, 
bargains. and ma Y do so any time, either prospective or 

retrospective, the Courts no doubt influenced by the course of 
decisions of the English Courts (§§ 2215 — 2216) for sometime maintained the 
view that the repeal of the usury law did not take away the equitable 


The latter cannot retract on the original 
•contract, and the former may at best be a 
circumstance to be taken into consideration. 

(1) TJmesh Chandra v. Golap Lai , I, L. R., 
31 Cal., 233 (Zebonnissav. Brojendra, 21 W. 
K., 352 ; Mackintosh v. Wingrove, I. L. R,, 
4 Cal., 137 ; Magniram v. Bajpati , I. L. R., 
20 Cal., 366; Surya Naram v. Jogendra 
Narain , I. L. R., 20 Cal.. 360 ; Wilson A Co , 
v. Osborn [1901], 2 K. B., 110, 

(2) Kirpa Bam v. Sami-ud-din, L L. R., 


25 AIL. 284. 

(3) Nevill v. Snelling , 15 Oh. D„ 679 (702, 
703). 

(4) This is recognized by the Legislature 
and proceedings are pending before the 
Government of India who have taken advice 
on the strengthening of law to relieve against 
un conscionable bargains. 

(5) Shankar v. Bardass , 3 C.P.L.R., 115. 

(6) Carrington v. Smith , [1906] 1 79. 
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jurisdiction of the Courts to relieve against a penalty. W A Court of Equity will,, 
it was said, inquire whether the parties really did meet on equal terms ; and if it 
be found that the obligor was in distressed circumstances, and that advantage was 
taken of that distress, it will avoid the contract. As observed by Story : “Law 
as a science, would be unworthy of the name if it did not to some extent provide 
the means of preventing the mischiefs of improvidence, rashness, blind confidence 
and credulity on one side, and of skill, avarice, cunning and a gross violation of 

the principles of morals and conscience on the other The whole system 1 

of equity jurisprudence proceeds upon the ground that a party having a legal 
right shall not be permitted to avail himself of it for the purposes of injustice, or 
fraud or oppression, or harsh and vindictive injury.”® No Court will, it was 
said, countenance an act of imposition if it comes to its light. If then the 
money-lender takes advantage of the weakness or necessities of the intending 
debtor, and offers him money at usurious rates, the Court will certainly not 
enforce the contract to the disadvantage of the party imposed upon.^ This was the 
case of an illiterate cultivator who had agreed to pay, in addition to interest 
at 24 per cent., dharta of a yearly fine at the rate of one anna per rupee upon 
the sum remaining unpaid at the end of each year, with the result that the 
sum of Es. 97 originally lent to him was swelled into a claim of Es. 873 in ten 
years, when the Court held that, apart from section 74 of the Indian Contract 
Act, the stipulation was unconscionable and oppressive, and could not be 
enforced.® Similarly, where the defendant, being pressed in the Tehsil for 
immediate payment of revenue due, was compelled to agree to the payment of 
compound interest at 24 per cent, per annum notwithstanding that ample 
security was given by mortgage of landed property, and where the mortgagee 
wilfully delayed in enforcing his claim, it was held that the bargain was hard 
and unconscionable one, which the Court had undoubted power to refuse to 
enforce ; and that, under the circumstances, compound interest should not be 
allowed. W Bo a contract to pay interest at the rate of 75 per cent, on arrears 
of rent which are a first charge on the tenant's holding was held to be an uncon- 
scionable one, and against which the Court granted relief.! 5 ) But in other cases 
it was pointed out that since the repeal of the usury law the Courts possessed 
no power beyond that conferred on it by sections 16 and 74 of the Indian 
Contract Act to disallow interest merely because it was unconscionable and 
excessive.® As both these sections have now been amended and their scope en- 
larged, 17) they appear to be comprehensive enough to deal with all cases of penalty, 
and the only case not directly dealt with by them is that of a hard bargain 
(§ 2215). But though the Courts have not the power to relieve a party 
against hard and usurious bargain, it has an important bearing on the question 
whether the stipulation was a fair contract or a penalty.® The question in 
each case is one of fact.! 9 ) A stipulation merely accelerating payment of the 
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'whole debt on default of payment of one or more instalments is not, by itself a 
penalty, W but a stipulation that on such a default being made, not only shall 
the whole balance become immediately exigible, but it shall also carry interest at 
75 per cent, per annum would doubtless be regarded as penal, because it does 
not merely represent the damage caused to the creditor but is rather intended 
-as an effective means to secure punctual performance of the contract.® 

2220. The combined effect of the two sections of the Indian Contract ! 

Act justifies relief to a mortgagor only on the two following grounds (i) undue 1 

influence ( ii ) penalty to which must be added fraud, coercion and mis- j 

■representation. 


In a case decided by the ultimate Court of appeal, the debtor was a 
person disqualified from creating any charge upon or interest in his property, 
but he was personally free to contract. While labouring under this incapa- 
city, of which fact the creditor had notice, the latter advanced two sums of 
money aggregating Es. 5,750 at 18 per cent, compound interest, which their 
Lordships reduced to simple interest, regarding the charging of compound 
interest as “ in the circumstances unconscionable. 5 '® In this case, however, 
as their Lordships explained in another case, “ the borrower was a disqualified 
proprietor ” under the Oudh Land Eevenue Act, 1876, and his estate was under 
the management of the Court of Wards, and it was on that ground that their 
Lordships held that the borrower was under a peculiar disability, and the 
position of the parties was such that the lender was “ in a position to dominate 
his will”® But where the borrower labours under no peculiar disability 
known to the creditor, and of which he may be presumed to have taken 
advantage, a mere urgent need of money on the part of the debtor would 
not by itself suffice to raise the presumption of undue influence.® In another 
case a person in solvent circumstances passed a promissory note for £ 3,300. 
on receiving £ 2,000, the amount being repayable in monthly instalments, 
the whole sum being at once recoverable on default in payment of any 
instalment. The debtor was a man of intemperate habits, and his business 
capacity bad consequently become somewhat impaired, though the creditor knew 
nothing about it. The debtor having died from the effects of intemperance, his 
executor resisted the claim as harsh and unconscionable : and it was so held in 
the circumstances, and having regard to the absence of risk. «>) In another 
case the debtor was under arrest for non-payment of Government revenue, but 
had received temporary release to go to the creditor to. raise a loan which be did 
at 37 per cent, compound interest. The fact of his arrest was known to the 
creditor who was bold to have dominated the will of the debtor justifying the 
reduction to 18 per cent, compound interest. (V The relief given by the Courts 
on the ground of hard bargain must be distinguished from that given against a 
stipulation by way of penalty. In the one case, relief is given because the 
parties were not on level ground : but, in the other case, the parties may be on 
level ground, but relief is given because the covenant was never really intended 
to be enforced, as it was inserted in terrorem, or to ensure prompt performance. ® 
In the one case there was an intention to pay, but it was coerced ; in the 
other case there was no intention at all. The one is ordinarily a question of law ; 
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bufc the other is always a question of fact, W though it may become a mixed 
question if its determination shews violation of some recognized canon of law. 

2221. Costs. — Resides the principal and interest, the section also entitles- 
the mortgagee to take into account his costs of the suit, if any, awarded to him. 
In the matter of costs, the Court is given full power to give and apportion them 
in any manner it thinks fit. ( 1 2 3 > But, since the discretion given to it is a judicial 
discretion, it is not to be exercised arbitrarily, but subject to well-defined rules 
founded upon reason and practice. And the general rule is, that the^party who- 
has been driven to Court must obtain his costs from the defendant who^has driven 
him to it, that is, in other words, the costs follow the result of the case unless 
there are special reasons to the contrary. And, similarly, it has been held in 
England in construing the rule (3) upon which section 220 of the Code of Civil 
Procedure is moulded, that, in giving Mi discretion to the Courts, the law does 
not give them power bo deal with costs in a way contrary to the principles on 
which the Courts act, and which do not entitle the Courts to inflict them upon 
the successful party without reason founded upon some particular misconduct of 
the party. ( 4 ) Where costs are referred to the taxing master for assessment, he 
should in all cases shew to both parties the reasons he is prepared to submit to- 
the Court for the disallowance of any item. ( 5 ) Amongst the items which go to 
make up costs are the money paid for court-fees on the plaint, process-fees, exhi- 
bits in the case, witnesses’ diet-money and expenses, commissioner’s or account- 
ant’s fee, cost of translations, and * pleader’s fee, the last being calculated ad 
valorem according to a fixed scale, irrespective of any private arrangements, 
between pleader and client. ( 6 * ) Cost must be decreed only against the parties to 
the suit, (?) and where there are more than one plaintiff or defendant having 
distinct interest, the costs must he apportioned proportionately between them. ( 8 * ) 
But, where the interests of the parties are separate and distinct, a separate set of 
costs may be allowed to each. (9* And the Calcutta High Court has allowed costs 
of two counsels engaged by a purchaser, against whom allegations of improper 
conduct were made by the other party.( i0 ) The successful party is, however, not 
entitled to more than the necessary costs. If, then, the costs have been lavishly 
incurred, as in proving points admitted by the other side, or in adducing 
overwhelming, or irrelevant evidence,! 11 ) it is a matter which the Court will 
look to when awarding them. Thus, where the defendant’s pleader, who could 
have had the plaint rejected without trial, files a written statement raising a 
variety of defences, but not raising the very point which ultimately causes the 
shipwreck of the suit, it was held that the defendant ought to bear the loss 
which his pleader, by dint of care, might have avoided. “ To hold otherwise 
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would be to make the plaintiffs answerable for the mistake of their adversary’s* 
vakil.”* 1 ) 

2222. But the losing party must bear the costs of the successful party 
incurred through the error of the Court.* 2 ) If the conduct of the plaintiff is 
found to be blameworthy, the Court mulcts him in costs. Thus, where, after a 
valid tender by the mortgagor, the mortgagee institutes a suit on the mortgage, 
he cannot be allowed his costs.* 3 ) But if the whole amount due on the mortgage 
is not tendered, the mortgagee is justified in coming to the Court. (4) But his* 
right to recover costs would still depend upon what is found actually due, and 
upon what matters the parties were at issue. Indeed, it is the practice of 
the Chancery Court to apportion the costs rateably between the issues,* 6 ) and 
there is nothing technical in that practice that may not be followed in India. If 
the mortgagor was at an issue on a point or only a portion of the claim, there is 
no reason why he should be saddled with the full costs of the suit to the same 
extent as if he had disputed the whole claim. On the other hand, if the bargain 
made by the mortgagee is a usurious one,* 6 ! or so extravagant that only a 
small portion of it is decreed,* 7 ) the Court may refuse to grant any costs, and 
may, moreover, allow the defendant his costs if he was not to blame for the 
litigation. 0) And so where the plaintiff joins unnecessary parties, they must 
be discharged with costs upon him.* 9 ) But a defendant, though unnecessarily 
joined, will forfeit his costs if he has resisted the claim on unsubstantial 
ground, and thus challenged issues.* 10 ) But a successful defendant cannot be 
deprived of costs on the ground of improper conduct unconnected with the issue 
as between himself and the plaintiff, such as, for example, misrepresentation to 
the public.* 11 ) A party acting with malice and malevolence has no right to 
obtain costs, * 12 ) but, where the claim is an honest one, and mainly succeeds, 
full costs may be properly awarded.* 13 ) It is inappropriate and contrary to the 
practice of the Court to investigate the merits of a case merely to determine the 
incidence of costs.* 14 ) Where an application is made for a new trial, and the 
application is opposed and a new trial is granted, the question of costs must 
not be left to abide the result of the new trial. * 16 ) 

Where the relief sought in the plaint was not clearly stated, though it could 
not be stated that the plaintiff was incapable of being viewed as seeking for any 
relief of the sort claimed, the High Court remanded the case to the Court of first 
instance, but subject to the plaintiff-appellant paying all costs incurred up to 
date, for which a month calculated from the date of the receipt of the record by 
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the first Court was fixed, it being ordered that, in default of payment of such 
costs within the time allowed, the appeal should be dismissed. 

The uniform practice in the Madras Presidency is to award C09ts 0n ^ ° 

:on the SXS nXithrtanding that the decree has had tc .be ^partially 
modified. ( 3 ) An item of costs accidentally omitted from the schedule 
added even after the decree has been executed, w 

2223. The costs awarded to the mortgagee are added to the mortgage- 
money and have the same priority ; ana, unless the mortgago 
Costs when expre ssly or impliedly promises to personally pay them, they 
-personally recover- nnofe be recovered from him personally. w But, under 
able ' section 35, the Court has jurisdiction to decree costs to be 

naid bv the mortgagor personally ; <«) but, where it does so, the order must be 
rWlv incorporated in the decree, for, if the decree is drawn up in the usual 
form y the implication would be,, that the costs were nob decreed to be recovered 
S't£ l»on.Dy: And it h« been held tt.t even tb. «H,t,on 

, o nUnQA fo the effect — “it is further ordered that the defendant aforesaid do 

the sum oi Be. 876-8, the .moont of cost. 


upon, the subject-matter of the suit, v 
calculated as from the date of the order i 
upon costs has not been allowed by the i 
unless by w ay of compromised 13 ^ An 
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allowed by the Privy Council, no interest can be given by any Gourt in this 
country. W 

2225. An order as to costs may be appealed against on the ground of a 

misapprehension of fact and law, although the appellant 
eost^ Peal agailJSt complains of nothing else ; and “ Appeal Courts should 
interfere with the exercise of discretion by the lower Courts 
as to costs when there has been any misapprehension of facts or violation of any 
established principle, or where there has been no real exercise of discretion at 
all/’^l Hence, where the Judge, in depriving a party of costs, assigns as the 
sole ground for the same some reason which is not open to him or is unsustain- 
able, an appeal as to costs, will lie.( 3 ) But there can be no appeal from an order 
allowing or disallowing costs unless the proceeding in which they were adjudged 
was in itself appealable, W though it is not necessary that the proceedings them- 
selves should have been appealed against. The High Gourt are usually loath 
to interfere in second appeal with the discretion of the Court below in the 
matter of awarding costs. No suit will lie for costs where the Court had 
power to grant them in the original proceedings.^ 7 * 

2226. Form and Contents of Preliminary Decree.— Several 

points in connection with the preliminary decree call for notice. Clauses (a) and, ? (&) 
are alternative and enable the Court either to reserve the taking of account till 
affect the preliminary decree or to take them beforehand and declare the amount 
found due in the preliminary decree. The latter course is usallv followed; accounts 
being only reserved when owing to the conflict of interests and complicated 
accounts this course seems more convenient. In such case the day for 
payment must, of coarse, be fixed within six months from the date of declaring 
in Court the amount due and not from the date of the preliminary decree. ^ 
In this case again, the decree should contain no directions mentioned in 
clauses (c) and (d) till the amount due is ascertained. The rule is intended to 
provide for a case only as between the mortgagee and mortgagor. In other 
cases its form will have to be altered to suit the reliefs appropriate to the parties 
joined. S'" 

2227. In a foreclosure- action where subsequent incumbrancers are joined, 
and there is no question of priority, it is the practice, although 
the contingency is nowhere provided for in the Act( 9 ) to 
allow each incumbrancer upon his request a separate period 
of redemption J 10 ) But so far as the mortgagor is concerned; 
he is allowed to have one, and only one, time for redemption 

n Chand , 5C«W,N,, 241; Balkissm v. Luchmeeput, I. L, R., 8 

Cal., 91 ; and cf. Carvalho v. Hurbibi, L L, 
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Beta v, Bew. (1899) 2 (7) Mohr am v. Ajudhia , I. L. E„ 8 All., 
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Gillard&Co * [1905], (8) Kartik Chandra v» Hara Gobind, 21 

C. L. J. 75. 

State v. Marjum Bos - (9) As a matter of fact the Bill did make 

,, 359 ; Moshmgan v, provision for such cases, but the Select 
d.,271 ; Bunwari Lall Committee cut it out with a form of decree 
; Sidha v. Puran , 2 proposed (Report of the Select Committee 
19th February 1879, (§27). 

an , I, L. R., 16 Bom., (10) Platt v* Mendel, 27 Oh. D., 246; Mutual 
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“’in a complicated case, where the mortgagor has so incumbered t! ^® £ 

redemption as to give rise to questions of priority, it is clear and I take it tc 
^med after the decision in Bartlett v. Bees , U) by Sir John Bomilly, which has 
often been followed^ that only one time is allowed for redemption and that is not 
merely as regards all the persons claiming to be incumbrancers, or shewn to be 
“fumbrancefs on the equity of redemption-incumbrancers, therefore, of tne 
mortgagor ; but the mortgagor himself has no further time allo wed him to redeem, 
and there is only one time allowed as against all the defendants. ... ’ 

the defendants in a foreclosure-action have put m a defence. . . and there i n no 
auestioa Sprioritv between them, it does appear that the course of the Court 
has been to make a judgment allowing successive periods for redemption. . . . 

^ not entitled to ask at all for such a judgmen 
It “the right of the puisne mortgagees.” (2) Thus, then, it seems to be well 
established that in foreclosure suits puisne incumbrancers may on application 
be allowed successive periods for redemption, but, m a case where sale is 
ordered or where there is a question of priority, only one time is allowed for 
redemption both for the mortgagor and the puisne morfcgagees The reason or 
allowing only one period for redemption in cases where questions of revive 
Driorities arise 4s, that in the same suit the Court cannot go into the conflicting 
Es d “he delwd.nts who ere too to Sgbt them out m .no.ho. ™t,»l 
And in cases where sale is ordered, there being no question of any mortgagee 
being unduly prejudiced by the decree being made absolute in favour of any 
one mortgagee, successive periods for redemption need not be fixed. < So, m 
cases in which, owing to the conflict of relative priorities between the 
defendants, the respective rights of all the parties concerned cannot be adjusted 
in one suit, a similar practice is observed, leaving, however, the parties to fight 
out their priorities inter se.W Where only one time is fixed for a ; ® 

defendants to redeem or be foreclosed, the decree should Provide that it shall 
be without prejudice to the interest of any of the defendants as between 
themselves. This may be effected by adding a clause to the following effect : 
“ But this order is to be without prejudice to any question which may arise as 
to the rights or interests of the said defendants as between themselves to or m 
the said hereditaments and premises ; but, in default of the said defendants, or 
any or either of them, so redeeming tbe plaintiff by the time aioresaid, it is 
ordered that they do stand absolutely barred and foreclosed of and from all 
right, title, interest, and equity of redemption in an d^ to the hereditaments ana 
premises comprised in the said mortgage-securities; etc. ” 


Where successive periods are fixed for redemption, the rights of the 
puisne mortgagees to redeem is regulated by sections 74 and 
75, and must be provided for in the decree, which should 
make it clear that the second mortgagee may redeem tbe 
first mortgagee within the time fixed, and the second mortgagee being in turn 
redeemed bv the third mortgagee, who may in his turn redeemed by the 
subsequent mortgagee and so on, the last person entitled to redeem neing 
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the mortgagor or any one holding his equity of redemption. The decree so far 
determining the rights of the puisne incumbrances is a decree sanctioned by 
equity, for it is not one which the plaintiff seeks. It is really a composite 
decree consisting of many parts in which each part is independent of the other, 
and, in so far as it applies to a particular defendant, may be executed by him, 
and him alone, without touching the rest. But the decree must provide for each 
contingency as m the decree passed by North, J., in a ease(0 in which the facts 
were as follows : — The plaintiffs in a foreclosure-action were first mortgagees, the 
second incumbrancer was a jointress; the plaintiffs were the third mortgagee, 
there were also several subsequent mortgagees. The decree provided that the 
jointress should have a period of six months from the date of the decree within 
which to redeem ; that, in case she did not redeem, the subsequent incumbran- 
cers should have one period of three months from the date of a fresh certificate 
as to what should be due to the plaintiffs within which to redeem ; but that, in 
case the jointress did redeem, the plaintiffs should have a period of three 
months from the date of a certificate as to what, should be due to the jointress 
within which to redeem subject to the jointure ; and that the subsequent 
incumbrancers should have a further period of three months from a certificate 
•as to what should be due to the plaintiffs or the jointress, as the case might be 
within which to redeem. W In a properly framed decree, the successive 
incumbrancers having had their time to redeem, only two parties remain 
ultimately — the representative of the creditor being either the mortgagee one 
who has redeemed all the other mortgagees, and the representative of the 
debtor being either the mortgagor himself or his assignee. In such cases, the 
following form with the necessary variations may be adopted : — 


1. — Account of what is due to the plaintiffs under and bv virtue of their 
mortgage in the pleadings mentioned, and for their costs of action, to be taxed 
— “ And let, upon the defendant K ( Second Mortgagee) paying to the plaintiffs 
what shall be certified to be due to them as aforesaid, within six months after, 
&c., at such, &e., the plaintiffs reconvev the mortgaged hereditaments, free and 
clear, &c. } and deliver all deeds and writings, &c., but, in' default of the defend- 
ant Spaying to the plaintiffs what shall be certified to be due to them as 
aforesaid, by the time aforesaid, the defendant K is from thenceforth to" stand 
absolutely debarred and foreclosed, &c. 2 — And, in case of such foreclosure, let 

the plaintiff's subsequent interest be computed, &c. And let their subsequent 
•costs be taxed ; and let, upon the defendants W F and J F {Mortgagors) paying 
to the plaintiffs what shall be certified to be due” to them as aforesaid, together 
with such subsequent interest and costs as aforesaid within three months 
.after (the master shall have made his subsequent certificate), at such, &c., the 
plaintiffs reconvey the said mortgage hereditaments, free and clear, &c., and 
deliver all deeds, &c. f to the defendants W j? and J F or as they shall appoint ; 
but, in default of the said defendantspaying to the plaintiffs what shall becerti- 
fiedLlo be due to them as aforesaid by the time aforesaid, the said defendants 
W F and J F are from thenceforth to stand absolutely debarred, But in case 
the defendant K shall redeem the plaintiffs (the said mortgaged hereditaments) 
let subsequent interests be computed on what the defendant K shall have so 
paid to the plaintiffs; and let an account be taken of what is due to the 


(!) Smithett v. Eesheth , 44 Oh. D., 161 Bom., 526 ; Narayan v. Ganoji, I. L. R.,.15 
<167 note). . Bom.. 692 ; Tulsa v* Kkubchand, I. L, R., 16 

(2) Smithett v. Heskeih, 44 Chi. 0*, 161 All. ,.581# 

(167): of, Narayan v. Pandurang 7 7 ' ■ :• . 
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Shseaaenfc interest thereon as aforesaid, and also what shall be certified to be 
due to the defendant K on his said mortgage, and for his costs as a * oiesa ’^’ 
wif-hin three months after, &6, at sneh &e, the defendant K reconvey, &c M and 
deliver all deeds, &a., to the defendants W F and JF or as they shall appom , 
but in default of the defendants W F and J F paying to the defendant I? the 
amount caid to the plaintiffs and what shall be so certified to be due by the 
rime aforesaid, the said defendants W F and J F are from thenceforth to stand 


assignee and then what is due to the derivative or sub-mortgagee, and ean 
upon payment to the latter of the sum due to him, not exceeding the sum found 
due'to the original mortgagee, and on payment of residue, if any, of whafcis due 
to the original mortgagee, both of them shall reeonvey to the mortgagor. 

Decree be varied by Compromise.— The ques- 
a here and in the ensuing sections prescribed in cases 
y fog waived by mutual consent of the parties, is one 
There can be no doubt that, so for 
concerned, the procedure may be waived, as for 
Lj a decree for immediate possession in 
. a6aD and which would be, so far as he himself 

effect to, but it is at the same time clear that he could not, 
by so doing, jeopardize the rights of other persons, such as those enumerated in 
section 9 1, to redeem the property. < 3 ) 

A. mortgage-suit then differs from an ordinary suit in that, while a 
compromise of the latter would bind the parties’ representatives, a compromise 
nf the former has not necessarily the same result, since, apart from collusion or 
fraud, no mortgagor has the right of cutting off other people’s way to redemp- 
tion for that is a right, which, having regard to the purpose for which it exists, 
oV^nlH not be defeated by any action taken by the mortgagor. 


2330. Ho 

tion, whether the 
of foreclosure or 

upon which a few remarks seem necessary. 

as the parties themselves are l " 

example, the mortgagor may agree to 
favour of the mortgagee being passed, 
is concerned, given 
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a decree is once passed, it must be taken to be conclusive between the 
parties, and an agreement entered into between them before the date of the 
decree, and not embodied therein, cannot be given effect to in execution 
proceeding.* 1 ) But a decree itself may be compromised by the parties, and so, if, 
after the making of a decree nisi, the parties compromise the suit, the mortgagee 
would be precluded from proceeding to get the decree made absolute. ( 2 ) 
Indeed, since the embryo on compromise is limited to preserving the rights of 
person to redeem the mortgaged property, there can be no objection to a 
compromise which leaves that right intact. A mortgage- suit may, for instance, 
be compromised, and the parties agree to a decree payable by instalments,* 3 4 ) 
or to the inclusion of other than the mortgaged property in the decree, *4) i n 
which case the Court will enforce the contract. So, on the other hand, the 
mortgagor may agree to pay interest although the decree gives none, and if be 
so agrees in the presence of the Court, he will not be permitted to retract his 
promise, and interest will be payable as from the date of his promise.* 5 ) In. 
Allahabad the Courts adhere to the English rule that a deed cannot be 
avoided except by a deed. And so it has been there held that, if a mortgage- 
<deed duly registered provide for redemption after twenty-five years, and sub- 
sequently if, before the mutation officer, this term be waived by the mortgagee* 
who should agree to permit redemption in the Jeth of any year, it is a covenant 
which could not be availed of by the mortgagor, as the terms of a registered 
instrument could not be varied except by a registered instrument.* 6 ) It was, 
however, conceded that the case would be otherwise if the compromise is 
incorporated in a decree.* 7 ) As regards the necessity of registration of a coven- 
ant not embodied in a decree, reliance was placed in a ease decided by the Privy 
Council * 8 ) but that case is only an authority for holding that the terms of a 
compromise, if reduced to writing cannot affect immovable property unless that 
writing is registered, and this is as much as the Registration Act itself requires, * 9 * 
it does not support the further proposition that such a compromise must also be 
in writing: and the necessity of a deed to vary or annul another deed in England 
was a part of the common law * 10 * said to derive its support from the precept of 
• equity,* 11 ) but which has ceased to influence the Courts now in England itself 
where a parol dispensation of a contract under seal is permitted to be pleaded as 
a defence to an action upon the deed,* 32 ) and it apoears to be clearly the 
intention of section 92, proviso 4 of the Indian Evidence Act. 


(1) Benode Lai v. Brojendra , 6 0. W. N., 
838 ; distinguishing Laldas v. Kishordass , I.L. 
R.,, 2*2 Bom,, 463, F. B., where an agreement 
was made before an arbitration-decree. 

(2) Bhiku v. Shujat Ali , I. L. R,, 29 Cal., 
25 (31). 

(3) Balshet v. Dhondo , I, D. B,, 26 Bom., 
33 ( 34 , 39 ). 

(4) Subharayudu v, Vmkataratnam, 17 

M. L. J. 200 ; Ananianarayana v. Abdul 
Karim , 17 M.L.J, 255. * ' 

(5) Uarayan v. Raoji, 6 Bom. L.R. 417, 

(6) Sudaruddin v. Chhaju , 5 717 

F.B. ; following Pranal v. Ldkshmi , LL.R. 
22 Mad., 508. P.C. ; to the same effect Timed* 
malv. Davulbin , I.L.R. 2 Bom,, 547, 

(7) Baghubans v, Mahabir » I* L. R. 28 
AIL, 78 ; Sudaruddin v . Ghajju , 5 A.LJ., 717 
F.B, 

(8) Pranal v. Lakshmi, 22 Mad., 

508 (513) P.C. 


(9) S. 17 Act III of 1877. 

(10) Botbier Obligation, Eos. 471 — 509 ; 
Syece v. Healey , 8 Excb., 668 ; Thames Iron 
Works and Ship Building Co. v. Royal Mail 
Steam Packet Go .» 31 L.J.O.P. 269 ; West 
v. Blakeway , 3 Sc. N R., 199 ; Sellers v. 
B\ckford % 1 Moo, 460 ; Thomson v. Brown , 
1 Moo,, 358, Gardwent v. Hunt, 2 Moo., 660 
LUtler v. Holland , 3 T.R, 592. Gioynne v. 
Davy, 1 M, & G. 857. 

(11) Tberuie nihiltam conveniens et naturali 
aequita suam unum quodque dissolvi eo 
ligmine quo legatum est (“Nothing is so 
agreeable to natural equity as that a thing 
be unbound in the same manner it was 
bound”)— appears to be merely hortatory; and 
not mandatory. At any rate, the Indian 
rule is as embodied in s. 92, proviso 4, of the 
Indian Evidence Act (I of 1872). 

(12) Smith v. East India Co.* 13 Jur., 367 i 
Wezey v. Bashbigh* (1904) 1 Cb., 634. 
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2232. It would seem that, while persons entitled to redeem remain un- 
affected by a compromise made by the mortgagor without their concurrence, 
they will have to maintain a separate suit for the purpose of enforcing their 
rights, for, unless they had been made parties to the suit, they cannot move to 
re-open it. 

In England the Courts seldom make a decree absolute without in the 
first place passing a decree nisi and giving time for payment to the mort- 
gagor^ 1 * ) even though the suit may have had to be heard ex parted) But, where 
both the parties agree, the Court is loath to intervene, and in a case where the 
defendant was a minor, the Court gave judgment for an immediate foreclosure 
absolute on being satisfied by evidence that the value of the property was not 
sufficient to pay the amount of the principal sum due on the mortgage, together 
with interest and the costs of the action, and that it would be for the benefit of 
the minor to give judgment in that form/ 3 ) 

2233. Instalments inadmissible. — Except by way of compromise 
a mortgage-debt cannot be decreed as payable by instalments, since a mortgage- 
decree is not a decree merely “ for the payment of money ” within the contem- 
plation of section 210 of the Code, which makes provision tor ordering payment 
of a decretal sum in instalments. Prior to the passing of this Act, the point 
does not appear to have been readily conceded. For, in the earliest reported 
case/ 4 ) the Court, composed of Turner and Oldfield, JJ., was divided in its 
opinion regarding the' meaning of the clause “for the payment of money ,, as 
used in section 210 of the Code, Turner, J., holding that the clause only con- 
templated what are commonly known as money -decrees as contradistinguished 
from mortgage-decrees, while Oldfield, J., was of opinion that the clause was 
comprehensive enough to comprise both classes of decrees. This latter view 
was, however, subsequently abandoned in two cases decided by the same 
Court/ 5 6 ) in one ofwhick/ 8 ) Oldfield, J., took part. These precedents were sub- 
sequently followed in Bombay^) but the point is now free from ail ambiguity 
since the passing of the Act, for in the language of both section 88 and the 
present section, the decree can only order payment of the principal and interest 
on a day to be fixed by the Court within six months, which excludes all 
possibility of instalment payments. Moreover, since a mortgage -is indivisible, 
and the right to foreclose or sell is co-extensive with the right to redeem, it 
follows that an instalment-decree would not only be opposed to the terms of 
the section, but would also break in upon the indivisible character of a mort- 
gage-transaction. Then again, piece-meal payment, implying, as it would, 
piece-meal redemption, foreclosure, or sale, would be as unjust as in most cases 
it would be unsatisfactory and unprofitable to both parties. But there are cases 
in which there is legislative authority for decreeing a mortgage- claim as payable 
by instalments. •’ In cases, for instance, arising under the Dekkan Agriculturists 1 
Belief Act/ 8 ) the Court is empowered to pass a mortgage-decree payable by 
instalments. But these are exceptional cases which are regulated by the 
■special enactments which deal with them. 


(1) Edwards v t Cunliffe, 1 Mad., 287. 649. 

* (2) Patey v. Mint , 48 L.J. Ch. 696. (7) Skankarapa v. Banapa. I, L. B,, 5 

(8) Wolverhampton, &c., Banking Co. v. Bom., 604 ; Mahadaji v. Bari, I. L. R., 7 
Ceorge. 24 Ch. D., 707. Bom., 332. 

(4) Binda Prasad v. Madho Prasad. I.L. (8) Act XVII of 1897, s. 15 B. Under this 

R., 2 AIL, 129 (133). . section it has been held that the Court has 

(5) Mardeo Das v. Hukam Singh, I, L. R., jurisdiction to decree instalments even after 

2 All., 320 v. Madad AU % ib ,, 649. the decree absolute for sale is made,— Man- 

(6) BacchuY. Madad Alt, I, L. R., 2 AIL, cherji v. Thakardas, I, L, R., 31 Bom., 120; 
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2234, Construction of Decree. — A decree passed tinder the Act must 
be construed according to its wording, and if ambiguous, the Court executing it 
must put its own construction on it, and, if possible, will construe it as a decree 
properly framed according to law ; but, where there is no ambiguity, the executing 
Court is bound to execute it according to its terms, whether the decree be right 
or wrong : Ultodo otherwise is to re- hear the decree, not to execute it, and which 
would be “ an error of procedure, and one of a substantial kind calculated to cause 
great irregularity in the conduct of .suits.* M2) Even in the case of ambiguity, 
the decree must be construed rather to make it accord with law than to make 
it conflict with it.! 8 ) Indeed, if a decree goes beyond what the law allows, and 
leaves no doubt as to the construction to be placed upon it, the Court execut- 
ing the decree has no option but to execute it for the sum decreed, even though 
it be a sum beyond what the law allows.! 4 * Except in the case of ambiguity 
or inconsistency, the duty of the executing Court; is clearly to carry the orders 
into effect, as being conclusive between the parties, whether it may or may not 
be disputable in point of law.! 5 * But a decree must he construed in a fair and 
reasonable spirit so as to advance instead of impeding its execution.! 6 ) 
In construing a decree it is permissible to look to the admissions in the course 
of the pleadings or in the coarse of the ease, and the decree must be taken to nega- 
tive the right which was conceded by all parties, with reference to which the Court 
was not called upon to make any adjudication and in respect of which there was 
no necessity, for the Court to make any specific reference in the decree provided 
such a construction does not infringe any statutary provision J?) Indeed jn con- 
struing pleadings, judgments, decrees and orders passed in this country the Courts 
are never technical, but strive to see what the real intention of the Court was 
if it was not properly expressed. In this respect a more latitude is allowed 
to the Courts in India! 8 ) than would be allowed to the Courts in England. 
If the decree is in accordance with the judgment, it cannot be altered on 
an application under section 206 of the Civil Procedure Code, but it may be 
rectified if it varies from the judgment. In one case where in the plaint 
Bs. 4,475 was erroneously claimed, the amount really clue being Bs. 4,775, 
the High Court permitted rectification of the decree in accordance with 
the amount really dueA 9 ) Eor the purpose of ascertaining the meaning of 
a decree it is competent to the Court to refer, not only to the judgment, but 
also to the pleadings in the case.! 10 ) There is no limitation for an application 
to amend the decree, it being the duty of the Court to amend it whenever it is 
found to be not in conformity with the judgment.! 11 ) The proper Court to amend 
the decree is the Court which passes the final decree, since decrees of the lower 
Courts merge into those in appeal,! 12 ) A decree obtained by a second mortgagee 


(!) Pirbhu Narainv. Rup Singh , I. L, R., 
20 AIL, 397 ; folio wiog Amolak Ram v. 
Luchmi Narayan, I. L. R.. 19 All,, 174; 
Padshah v. Bardi, [1898] A, W. N. 17 ; 
Parkit v. Qhamra , 15 0. P. L. R. 184. 

(2) TJdwant Singh v. Tokhan Singh , I. L. 
R.,28 Cal., 853 (360), P. C. 

(3) Maharaja of Bharatpur v, Rani Kanno 
Dei , I. L. R., 23 All., 181 (190), P. 0. 

(4) Maharaja of Bharatpur v. Rani Kanno 

Dei , [1898] A.W.N., 164, 0. A.; I. L.R.28 
All., 181 (190), P.0. # * 

(5) Maharaja of Bharatpur v. Rani Kanno 
Dei , I. L. R„ 23 AU.* 181 (190), P. C. ; 
Benode Lai v. Brajendrakumar , I, L. R., 29 
Cal., 810. 

(6) AHlyabai v. Kashinath, 5 Rom. L. R., 


802 . 

(7) Srinivasa v, Yamunabai , I. R., 29 
Mad. 84 (87). 

(8) KedarNath v, Kulenan ,, 5 C. L. R. t 
25 (26, 27). 

(9) Pherozsha v. The Sun Mills , I. L. R. 
22 Bom., 370 ; see also Kali Krishna v. 
Secretary of State , I. L. R., 86 CaL, 173, 
S> C. ; Sri Raja Rau v. Sri Raja Jnuganii , 
I. L. R., 21 Mad., 344, Lakho Bibi v. 
Salamat Ali, I. L. R., 20 AIL, 387. 

(10) Lachmi Narainv* Jwalanath , I. R.„ 
18 AIL, 344 ; Amoluk Ram v, Lachmi Narain 
X.Ii. R.» 19 AU., 174 ; Srinath v. Bari Poda , 
3 C. W. N., 637- 

(11) Kalu v. Latu , I. L. R,, 21 CaL 259, 

(12) Pichuvayyangar v. Stshayyangar , 
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subject to the prior mortgage cannot be construed as compelling the 
holder to redeem the prior mortgage before enforcing bis $ - f ' 

■frm«.l«<»nra or sale U) Where interest is awarded in a decree for tore 
Isirbutit is not clear whether it is to run on until actual payment or 
onlv until the date fixed for payment, having regard to fch6 J an | U , aSa fi ° J h (2 ) 
section, it must, strictly speaking, be held to run only up to the date fixed.U 
though this does not preclude the Court from awarding 
ance with the provisions of the mortgage-deed until actual payment ^ecree 
nrovided for the payment of interest at the contract rata up to six montas, 
CwSrSid for its payment after that date up to - reai-ataon. But 
both parties understood it to contain such a provision, and the defendant ob 
tained enlargements making further payments of interest on that supposi 
Later on when he discovered his mistake, he objectea to the Payment pleading 
coercion and want of sanction of the Court. Bat it was held that ^ defend- 
ant could not be heard to question the legality of payments from which he had 
substantially benefited. $) 


2235. 


Illustrathre cases. 


A decree ran thus : “ Three months’ time will be allowed to the 
defendants within which to pay up the whole sum . • • • 
failing which the plaintiff shall be put in possession of the 
immoveable and movable pronerby specified in the bond sued uron and in t e 
plaint and schedule as provided m tbe terms of the bond. Ia spite of the 
objection of the mortgagors that the decree was neither m ^“cordance w th 
tbe terms of the bond, and was not a foreclosure-decree, it appears^ the 
mortgagees were put in possession. The mortgagor _ dtdnot appeal rora 
this order, but the case having subsequently goneapm appeal to the Privy 
Council, their Lordships observed : * The decree was not according to law. 

Mr. Mayne contends that the decree was intended as a foreclosure, and is so in 
effect. The only other kind of possession which can be suggested is usutruc- 
tuary possession lasting until the debt is discharged by the PJ° s ot ® es a e * 
and Mr. Mayne urges that there is nothing in the judgment to suggest such a 
nossession, and that ‘ the terms of the bond ’ do not warrant possession of any 
kind. All that is true ; but it does not compel the inference that the decree 
amounts to a foreclosure. ... . It is sufficient that the mortgagee no eing 
entitled to foreclosure, and not asking for in, got a decree which did nob purport 
to work foreclosure. The mortgagee thereupon became mortgagee in possession ; 
and, as such, he must submit to be redeemed. ” M It was once upon a .ime 
held that a decree in the following terms— ' Decree for plaintiff m favour of bis 
claim and costs against defendants ’’—could not be regarded as other than a 
money-decree, although passed on a mortgage-bond in which a mortgage-decree 
was prayed for. (5) And a decree was held to be no better when it decreed only 
the “ claim as brought,” or “ in accordance _ with ” an agreement of 
compromise in which the defendant had agreed that, in the event of default, the 
plaintiff should be at liberty to bring such property to sale. < 7 But these cases 
have now been overruled by the case in which the claim of the plaintiff witn 
costs of the suit. . . . be decreed” was in the light of the pleadin gs construed 

565 7 17 I.cTiS: 

(4) Sri Baja Papamma v. $r% Vira Pratapa, 
I. L. R. s 19 Mad., 249, P, 0. 

(5) Thanvman v. Ganga Bam, I. L. R*, 2 
All., 342. 

(6) Muluk Fukeer v. Manohar, 2N.W.F., 
9 ; Harsukh v, Megkraj, I.IjR., 2- All.* 345.- 

(7) Janki Prasad v, Bald&o Narain, I* It* 

R., 8 AIL, 21$, F.B. • 


I.Ii.R*. 18 Mad.* 214; SHvlal v. Jumak 
Lai, I. L. R., 18 Bom ,542. 

(1) Aravamutha v. Kumaraswamy , 7 M.L* 

% 230 ; 5 I.C. 49C. - ^ „ ' 

(2) Jamadas v. Bhangi, IN. L. R. 43. 
Rut a similar language occurring in a mort- 
gage- de^cl Would be differently construed 
(§843). 

(3) GokJm ’V. Ganesh Lai , 17 C.W.N. 


■ : - 7 ' . ■ . ........ ...L-,, . , ; 



(1) Debt Charan v. Pirbhu Dm , I. L. R„ 3 
All., 388, F.B.; see also Ram Prasad v. 
Raghu Nan dan, I.L.R., 3 All., 2S9 ; Solano 
v. Komn <g Co., 4 C.U.R., 11. 

(2) Chotoolall v. Miller, 7 C. L, B., 267 ; 
Nazir Munzoorad v. Mehidi Begum , 7 0. L. 
B.» 206. 

(3) Mag&«Z Fatima v. Prasad, I. B. 
K., 20 AIL, 52 ; overruling Chiranji v. -Mota 
Bam, (1898) A.W.N., 33. 

(A) Bahhat Sajjadv, UditNarain , I.L.R., 
21 AIL, 361, 

a. a?p — 182 
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to be not merely a money-decree, but one for the enforcement of a lien . <1) 
So also, where '" the usual mortgage-decree ” is directed to be made, ^ it was 
held that it could not but be regarded as a mortgage- decree though it was 
inartistically drawn up. But. where the decree, in addition to its prescribed 
contents, ordered “ that the defendants do pay to the plaintiffs aforesaid the 
sum of Rs. 876-8, being the costs incurred by them in this Court/’ the clause 
was held insufficient to charge the mortgagor judgment-debtor with a personal 
liability. < 3 ) If a decree is susceptible of a double construction, as where it 
only decrees interest without specifying the period up to which it is to run, the 
proper construction is to hold that the interest was allowed up to the date of 
realization, and not only up to the date fixed by the decree for payment of the 
mortgage-debt. < 4 ) So where a mortgage-decree directed payment of interest up 
to “ the date of payment” it was construed to mean the date on which payment 
is made, and not merely that fixed for payment/ 5 ) A decree ran thus : “ [a) The 
plaintiff’s entire claim, (b) together with interest for the period of the pendency 
of the suit at the rate claimed on. the amount of the principal and costs, be decreed, 
-(c) and the plaintiff should receive on the decretal amount and costs further 
interest at 8 annas per cent, id) that the defendant No, 1 should pay Rs. 3,00,000 
principal, Rs. 47,657-9-4 interest included in the claim, Rs. 9,487-4 interest for 
the period of the pendency of the suit at annas II per cent., Rs. 781-14-6 future 
interest at annas 8 per cent., by 20th January 1886, and Rs. 10,826-6 interest 
for six months at the rate of annas 8 to 20th July 1886, together with costs of 
the suit within six months. . . Here there was no explicit provision made 
for the payment of future interest, and the question was, whether it was awarded 
by the decree. The judgment- debtor contended that the specifications in 
clauses (5), (c), and (d) left no doubt that no provision was made for payment 
of interest beyond six months. On the other hand the decree-holder contended 
that the general terms of clauses ( a ), ( b ), and (c) could not be whittled down by 
clause (d) which merely prescribed the date of payment. The High Court held 
that the specifications under head id) were inconsistent with the earlier clauses, 
and that the word “ entire ” in clause ia ) must be read in the light of the details 
which follow, and be governed in its meaning by them. < 6 ) But the Privy 
Council held on appeal that the decree was unambiguous, and that the founda- 
tion of the decree being contained in clause (a), the remaining clauses must be 
read so as not to restrict the relief thereby given. ( 7 > 

2286, Of course as has been before remarked (§§ 2199 — 2203), fcbe mere 
fact, that a certain sum, including interest, is ordered to be paid before a 
certain date, is no ground for holding that future interest was disallowed. 
Nor does the mere omission of a clause allowing interest to the day of payment 
necessarily have that effect if the intention be otherwise clear. So, again, 
the Court is not justified in assuming that the mortgagee was not entitled to 
interest according to the terms of the mortgage-deed, from the mere fact that 
the decree was not drawn up in the form prescribed in the A ct. ( 9 ) A decree 

(5) Badhika y, Brojendra , U C. W. N. 125; 
5 1.0. 61. 

(6) Maharaja of Bharaipur v. Rani Kanno 
Dei , (1898) A. W. N.. 161 (166), O. A.; 
I. L. R., 23 AIL, 181, P. G. 

(7) Maharaja of Bharaipur v. Rani Kanno 
Dei, X R. bL. 28 AIL, 181 (190,), P. G. 

(8) Maharaja of Bharaipur v. Rani Kanno 
Dei, l, L. R„ 23 AIL, 181 (190, 191), P. O. 

|9 ) Bar gmandas v. Mohan Bat, 2 Bora. 
R. R„ 225. V 
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■which provided that the plaintiff shall recover the amount due to him wt 
costs and interest, adding that the decree shall be executed against the property 
specified in the bond, mav be executed, either against the mortgagor personally, 
or against the mortgaged property. <U Such decrees Sare obviously defective 
and illegal, but, if they present themselves before the executing Court, their 
construction becomes then a question of imperative necessity. So, where the 
decree ordered that the claim be decreed with costs with interest at 6 per cent, 
per annum, that the defendant do pay to the plaintiff the decretal money within 
two months, the Court held that, though irregular in form, it was m effect a 
decree for foreclosure, and that it must be executed as such. V) 

3237. It has been before observed that, before decision of the case, it is 
open to the parties to compromise their case and to enter into covenants which 
the Court will incorporate into the decree (§§ 2280 2232). After ^he decree 

is, however, once made, it is not open to the parties to shew that it is subject to 
an agreement made between the parties before the decree. Thus, where an 
instalment-decree was duly made, neither a plea of payment of a portion ot the 
claim alleged to have been made before the decree, nor of an agreement that the 
payment of certain instalments would not be enforced, alleged to have been 
come to between the parties before the passing of the decree, could be inquired 
into. (3) So again the incident of executability cannot be imported into such a 
decree, which must be construed in accordance with its terms. If, therefore, 
it decreed a mortgage claim by instalments adding that the mortgaged propettjy 
should remain charged witn payment of the said instalments the Court held 
the decree incapable of execution and that the property charged could not he 
brought to sale otherwise than by a fresh suit instituted under section 67. W 
The question, whether the acceptance of an overdue instalment^ does or does not 
operate as a waiver of the terms of the decree, is a question of fact, and not of 
law, which has to be decided upon the circumstances of eaeh case. 

Where, in a foreclosure- suit, the decree is drawn up for the amount of princi- 
pal and interest up to the date of the decree, and also for interest which will be due 
to the plaintiff up to the expiry of six calendar months from the date of the 
decree, the mortgagor cannot be allowed to redeem before the oxpiiy of the six 
months fixed in it. on payment of the sum found due for principal and interest 
up to the date of the decree, with subsequent interest up to the date of pay- 
ment only.! 6 ) 

It has been held in the case that a decree, allowing future interest simply 
without specifying the period until which it is payable, must he construed to 
allow interest only up to the period of grace allowed,! 7 ) But this view takes 
no note of the fact that in deeds a covenant to pay interest simply has been 
over again construed to mean that interest shall run until liquidation. And 
there is no reason why a decree should receive a different construction, ^ More- 
over, there is a very good reason that an unsatisfied decree should carry interest 
for it is by way of compensation for deferring nayment that interest is allowed, 
and it would be strange if the interest ceased though the decree was unsatisfied* 


(1) Luchmi Daiv. Aswan Singh, !• L« R, 
2 Cal:, 213 » Ram Baran v. Gobwd Singh, 
I. JLs. R., 28 All., 295. 

(2) tfogendra v. Rama Nath , 4 C. L. J., 
533. 

(3) B&node Ral v. Brajendra Kumar , 
I, L. R.,29 Cal., 810 ; distinguishing Laldas 

Kishorda$> X, L. R,. 22 Bom. , 463. 


(4) Aubhoyessury v . Gouri Sunkur, I. L.R., 
22 Cal., 859* 1868). 

(51 Kashiram v. Pandu i 4 Bom.,L,R., 688* 
F B 

(6) ’ Bill v. Rowlands, [1897] 2 5h„ 86. 

(7) Ghasiramv . Gokuldm t 17 0. P, L. R*« 
164 ; dissenting from Bakhar Sajjad v, Udit 
Narain , I. L, R., 21 All,, 361, F. B. 
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2288. Id the first instance interest is to be calculated under the section 
up to the date fixed for payment, but the judgment should provide for the' 
interest allowed by the Court, so that, if the period of grace is extended, the 
mortgagee may know what he is to get under the decree. In other words a 
mortgage-decree may provide for the payment of interest at the contract-rate, 
not merely up to the date fixed for the payment, but up to the date of actual 
realization. W 

2289. Where re-payment is less than interest, it should be presumed to* 
have been made towards interest, and may be so appropriated.! 1 2 * ) Such appro- 
priation may be made at any time so" long as the creditor has not exercised his 
option. 13) 

2240. A decree under this section cannot be set-off against a decree for 

Set-off. money passed against the mortgagee against whom the 

mortgagor has a right to execute it, section 247 of the Code 
being inapplicable to such decrees W 

2241. Delivery of Deeds, etc. — The clause as to the delivery of 

deeds to the mortgagor is inserted, because the mortgagor’s 
Clause (c), title-deeds are, in the towns mentioned in sections 59 and 

69 (c) usually deposited with the mortgagee to prevent their being otherwise 
charged ; but in the mofussil where equitable mortgages by deposit of deeds are 
not permissible, the mortgagees seldom insist on the delivery of deeds as a part of 
their security. In that case the retention of the clause in the decree would be 
as superfluous as it might be misleading, ‘the Court, should, therefore, ascertain 
whether (a) the mortgagee is in possession of any title-deeds ; (b) whether the 
mortgagee bas sub-mortgaged or assigned his interest to another, in which case 
the decree should contain the clause as to re-transfer of the property to the 
mortgagor free not only of the original mortgage but also of “all incumbrances- 
created by the plaintiff or any person claiming under him, or where the plain- 
tiff claims by derived title, by those under whom he claims Such persons 
comprise only those who hold under the mortgagee or under whom the 
mortgagee holds by reason of a transfer by which the mortgagor is not bound. 
If, therefore, the mortgagee has sub-let the property he is bound to deliver 
vacant possession, if the plaintiff was a derivative mortgagee, such as a sub- 
mortgagee or the main mortgagee’s assignee, he must deliver the property free 
from the main mortgage. As the plaintiff sub-mortgagee claims by a derived 
title the decree should direct an account of what is due to the main mortgagee 
or his assignee and then of what is due to the derivative mortgagee, and that 
upon payment to the latter of the sum due to him, not exceeding the sum 
found due to the main mortgagee, and on payment of the remainder if any of 
what is due to the main mortgagee, both of them shall reconvey the mortgaged 
property free &c., and deliver up all deeds &c., to the mortgagor, or as he shall 
direct (or appoint). In case of the mortgagor’s default the mortgagor to be 
foreclosed. After which subsequent interest and costs to be computed on the 
plaintiff’s derivative mortgage, who is ordered to re-convey to the main 
mortgagee on payment of that amount, and in default of payment be too is 
foreclosed, f 5 * 


(1) Krishnasawmi v. Shrinivasa, li M. L. 
J. R., 7 ; Rameshwar v. Mahomed , I. L. R., 
26 Cal., 39 ; Gangaram y. Jaiballa , I.L.R., 
30 CaL, 953 ; Bakhar Sajjad v. Udii Narain , 
I. L. R. f 21 All., 361. 

(2) Luchmeshwar Singh v. Lutf AH, 8 

B. L. R.» 110, P. 0. 


(3) The Mecca, [3897] A. C., 2S6 (294); 
Seymour v. Pickett , [1905] 1 K. B., 715 (723, 
724). 

(4) Chhogmal v. Gcvind , 16 C. P- L. R., 73. 

(5) 3 Seton i6th Ed.) pp. 2078, 2079 ; 
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(1) S Sefcon (6th Ed.) p. 2081. 

(2) lb. p. 2077 ; Pearce v. Moms, L. R„ 5 
-Oh. 227 } *, Tam v. Turner, 39 Oh. D„ 456. 

(3) S. 108, Indian Contract Act (IX of 1872); 
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According to another form W an account is directed of what is due to the 
original and derivative mortgagees respectively, from which the sum due to the 
latter is deducted from what is due to the former, and payment is ordered to be 
made to each of, is due to him. Where only partial redemption is permitted, 
the decree should so direct and on payment the re- transfer shall expressly be 
subject to the rights of redemption of other persons interested.! ) 

The necessity for re-transfer only arises if the mortgagor so requires it, in 
whicn case he must pay for the conveyance. 

The delivery of possession is only necessary if the mortgagee was in 
possession and has no right to retain it. Where the mortgagor was himself in 
possession the clause is unnecessary and had better be cut out. 

2242. Decree on the Mortgage of Moveables,— Although there 
is no statutory form to which a decree passed on the hypothecation of moveables 
should conform, still, having regard to the equity underlying the form here 
prescribed, a decree in similar terms would appear to be equally appropriate to 
the case of hypothecation of movables where the contract admits of it, that is 
to say, if there be merely a hypothecation with no indication of the creditor s 
remedy in case of the debtor’s failure to repay the loan, then the remedy of 
the creditor is to obtain a decree for the money with a lien declared on the 
hypothecated property, and thereafter to attach and sell it,. he being equitably 
bound to exhaust that property before looking elsewhere for his money. If the 
contract provides that the creditor should take possession of or foreclose the 
hypothecated property then the Court will decree possession or foreclosure as the 
case may be. In the case of the hypothecated property transferring hands since 
the mortgage, the mortgagee is entitled to follow it in the bands of a transferee 
without consideration or one with notice, though the notice in this case must be 
an actual one.! 3 ) So, in a case where the agreement ran as follows— We 
shall pay of the loan of paddy with increase at oO per cent., in the month of 
Aghran of the current Shak. ... If we do not pay the amount within the 
aforesaid time, we mortgage as security our bullocks. ... If we do not satisfy 
the claim in respect of paddy within the aforesaid time you shall sell the bullocks 
and realize the same, etc.” Default being made, the High Court passed the 
following decree : — 

“ That on re-placement within six months from the date of the order of the 
paddy still due (specifying the amount) the mortgage to be released, but that on 
default of re placement of the paddy aforesaid within six months there should 
be sale of the surviving bullocks and proceeds should be applied towards re- 
placing the paddy aforesaid.” 

In such cases too a decree nisi should be passed in the first instance to be 
made final on the expiration of the six months, as on an ordinary mortgage of 
lands. The order should reserve liberty to appiy in case the required amount 
is not realized. As six months are allowed the question of instalments does 
notarise.* 4 ) 

Where a certificate of shares is deposited with a person to secure a debt . 
and interest, the creditor may bring an action for foreclosure and transfer of the 
shares in his name* 8 ) and a similar decree would have to be passed. 

Nanhuji v. Chmiina, 7 N* L. R. 72 (78-80). 

(4) Shivravi v» Dhan, 4 Bora.X. R., 577 
(581). 

(5) Earrcld v, Plenty , [1901] 2 Cfc. 814, .1 
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2248. Jurisdiction. — The High Courts are divided on the question 
whether a suit for foreclosure is a “ suit for land” within the meaning assigned 
to that phrase in section 12 of the Letters Patent. According to the Bombay High 
Court such a suit is not a suit tor land, and in this view the Court is held on its 
original side to possess jurisdiction to entertain such suits, although the property 
in question be situate outside the town and island of Bombay.! 1 ) But the 
contrary has been held in Madras, where a suit for land is held to include any 
suit in which a decree is asked for operating directly upon the land.! 2 3 ) This 
view accords with that taken in Calcutta. 

Where a decree is passed without objection by a Court other than that in 
whose jurisdiction the mortgaged property was situate, the mortgagor was held 
precluded from objecting to the validity of the decree in the course of its execution 
provided that the Court that passed the decree, having regard to the nature and 
value of the suit, was competent to try it.! 4 * ) As both in a suit for foreclosure 
as well as for redemption the Court-fee is payable on the principal money 
secured, the jurisdiction of the Court will also be determined by the amount 
..upon which the Court-fee is levied and not upon the sum actually due.® 

2244. Court-fee. — The Court-fee payable for a suit to enforce a mort- 
gage by conditional sale is ad valorem on the principal money expressed to be 
secured by the instrument of mortgage.! 6 ) Now as the mortgagee is bound to 
unite ail his mortgages in the same suit, it has been held in Madras, that the 
Court-fee payable by a mortgagee holding four mortgages should be calculated 
only on the aggregate amount of the four securities.! 7 * A puisne mortgagee 
suing out his own mortgage is entitled to pay the Court-fee leviable on his own 
claim irrespective of the other claims, but if he joins the prior mortgagee and 
sues to restrain him from executing his own decree to the plaintiff’s prejudice 
because the latter was no party to it, be must pay an additional ad valorem 
Court-fee commensurate with the value of the relief sought, which must be 
reasonably valued and not arbitrarily under-valued.! 8 ) 

A plaint insufficiently stamped should not be dismissed before giving the 
plaintiff an opportunity to make good the deficiency.! 9 * Tha court-fee payable 
on appeal is not necessarily the same as is payable in suits, but need only be 
paid on the amount ascertained to be the value of the subject-matter of the 
appeal.! 10 ) If, therefore, the principal sum secured -by the mortgage be Bs. 6,000, 
and the suit be for Bs. 8,666, the court-fee payable in the first Court would be 


(1) Venkobav . Rambhaji , 9 B.H.C.R. 12 ; Sonegaon v. Makunda , 14 C.P.L.R., 154. 

Balkar v, Oadabhai , I. L. R., 14 Bom., 35S ; (8) Jageshra v. Durga Prasad, I.L.R., 36- 

Sorabji v, Battonji t I.IuR., 22 Bom., 701. All., 500. 

(2) Nalun v. Krishnaswamy , I. L R., 27 (9) Manmatha v. Bohilli, 2 A.L. J, R., 84 

Mad., 157. (10) Nepal Bai v. Debt Prasad t I. L. R., 27 

(3) * In re Leslie , 9 B. L. R., 171; Surji All., 447; followed in Reference wider the 

Prasad v. Mamaghten, 4 C. W. N. f xxxv ; Court Pees A c^I.L.R. 29 Mad., 367; following 

followed in Baij Nath v. BinoyendraNath, 5 Lala Bup Kishore v, Mayaram , Ail., S. A., 
C.W.N., covin. No. 1225 of 1893 ; dissenting from Parbhu v. 

(4) Gomatham v. Komadur , 1. L. R., 27 Sitaram , I. L. R., 13 All., 94; Jageshra v. 

M*d., 118. Durga Prasad, I.L.R., 36 All., 500. Section 

7 (IX), Court Fees Aot (VII of 1870); 7 (9) of the Court Fees Act evidently refers 

Bee § 1571 and oases there cited, only to suits and not to appeals, C/. Sch. I 

(6) A. 8. 70 of 1902 ; 12 M. L. J. (Short in which a memorandum of appeal is dis- 

BO tj eg \ * tinctly mentioned. Now so held in Reference 

(7) Kedar Singh v. Matabadal, 5 A.L.J.R., under the Court Fees Act , I. L. R„ 29 Mad-, 

713 ; following Kubair Singh v. Atmaram , I, 367 ; Bamakrishna v. Kolta t I, L. R., 30 

L. R., 5 All., 322 ; Amanat Regam. v. Mad., 96, F, B. 

hajanlal, IXr.R., 8 All,, 488; Deosthanof 
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on Rs. 6,000 but it would on appeal be payable on Rs. 6,666, provided, of course, 
the entire subject-matter of the decree is in appeal. W But the plaintiff is not 
bound to pay Court-fee on the relief granted by the Court, and which could not 
have been given without the amendment of the plaint. ( 1 2 * 4 5 6 * ) This amount may or 
may not be equivalent to the principal money secured by the mortgage, and the 
fact that there may be a difficulty in ascertaining the value of the^ subject- 
matter is no ground for adopting a different scale of assessment. Where the 
mortgage-money exceeded a lac of rupees the principal being Rs. 60,000 and 
an auction -purchaser of the property for Rs. 2,500 was made a co-defendant, 
it was held that that sum represented the value of the property to him and he 
was not liable to pay court-fee on anything more on appeal though it affected 
the whole mortgage-decree.® Only a fixed fee of Rs. 10 need be paid on an 
appeal for recovery of future interest.® The court-fee payable by the 
mortgagor who sues, not for redemption but for cancellation of the deed on the 
■ground that it was executed without consideration, would be not on the expressed 
-consideration but on such value as the plaintiff may set on his relief, which 
would ordinarily be nominal.® Such a suit, however, is one for consequential 
relief, and not for a mere declaration,® 


2245. Appeal. — The decree nisi passed under this section is not merely 
an interlocutory order, but a decree which may be appealed against subject to the 
-ordinary rule of limitation and the appeal can be heard, even though, since the 
•notice was served, the foreclosure had been made. (7) But if no appeal is made 
against the preliminary decree, it cannot be allowed to be questioned on appeal 
against the final decree passed under the next rule. ( 8 ) It was so laid down in 
Calcutta in a partition-suit in which similar decrees have to be made,® but in 
this respect the Court was apparently divided against itself since, while in some 
cases, the right of a party to impugn the preliminary decree was conceded, ( 10 > 
there were cases in which that right was negatived, A close examination of 
these cases would, however, shew that the cases in which the preliminary decree 
was allowed to be questioned were mostly cases in which that decree wasreally 
an interlocutory order which did not purport to dispose of the cause.* 11 ) In any 
•case the question is now finally settled by s. 97 of the Procedure Code which 
precludes a party from disputing its correctness. 

2246. Mortgagee’s Interest under Preliminary Decree. — A 
mortgagee who has obtained a decree for foreclosure acquires sufficient interest in 
the mortgaged property to become entitled to repurchase it under section 3I0-A 
of the Code. ( 12 J 


(1) In re Mahadeo Prasad , 5 A. L. I. R., 
531 ; following Nepal Rai v. Debi Prasad , 
(1905) A.W-N.,40; Reference under the Court 
Pees Act, I.HR., 29 Mad., 367. 

(2) Indar Sen v. Ridhi Singh , I. L.R., 30 
AH., 103. 

(8) Jagatdhar v. Brown, I. L. R., 33 Cal., 
1133 (1149); Ramakrishna v. Kolta, 1. L. R., 
30 Mad*, 96 F. R.; but contra held inDilawar 
v. Rhagwat , 3 A. L. I. R-, 130. 

(4) Bhawani v. Mi Kutubunnissa , I. L. R., 
•27 All., 559. 

(5) Chinnammal v. Madarasa , I, L. R., 
27 Mad., 480 ; following Samia v. Minammal , 
1. L. R., 23 Mad., 490 ; Guru Vajamma v. 
Fenkatakrisfyhama, I. L. R,, 24 Mad, , 34, 

(6) Parvatibai v. Vishwanath, 6 Bom. L. 

R., 1125. 


(7) Smith v. Davies , 51 Oh. D., 595; Ba 
fatun v. Bilaiti , I L. R., 30 Cal., 683. 

(8) Cf, Gunindra v. Baijnath , I. L. R., 31 
Cal., 370 ; the point is now settled by s, 97, 
C. P. C. (Act Yofl908). 

(9) Boloram v. Ram Chandra, I. I», E., 23 
Cal., 279; Dulhin v. Radha Dulari , I. I*. R., 
19 Cal., 463, F. B. 

(10) Burry Persad v. Prosuno Chunder, 1 
Hay, 397 ; Bisivanath v Bani Kanta , I. L. 
R., 23 Gal., 406 ; Khadem v. Emdad , 5 G. W. 
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340; Sheonathv. Ramnath, 10 M. I. A., 413. 
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3. (1) Where, or on before the day fixed, the defendant 

Final decree in pays into Court the amount declared due as 
foreciosnre-suit. aforesaid, together with such subsequent costs 
as are mentioned in rule 10, the Court shall pass a decree : 

(а) ordering the plaintiff to deliver up the documents which 
under the terms of the preliminary decree he is bound to deliver 
up and, if so required ; 

(б) ordering him to re-transfer the mortgaged property as 
directed in the said decree, 

and, also, if necessary, 

(c) ordering him to put the defendant in possession of the 
property. 

(2) Where such payment is not so made, the Court shall, on 
application made in that behalf by the plaintiff, pass a decree that 
the defendant and all persons claiming through or under him be 
debarred from all right to redeem the mortgaged property, and 
also, if necessary, ordering the defendant to put the plaintiff in 
possession of the property : 

Provided that the Court may, upon good cause shown and 
_ , upon such terms (if any), as it thinks fit, from 

time* 6 *' ° en arge time to time postpone the day fixed for such 
payment. 

(3) On the passing of a decree under sub-rule (2) the debt 

. .... secured by the mortgage shall be deemed to be 

Diach.rge of debt. 

2247. Analogous Law. — This rule was originally section 87 and 
which ran as follows : — 

. t „ “87. If payment is made of such amount and such subsequent 

payment U1 of : ^amount costs as are mentioned in section ninety-four, the defendant shall (if 
due. necessary) be put into possession of the mortgaged property. 

If such payment is not so made, the plaintiff may apply to the Court for an order that 
the defendant and all persons claiming through or under him be 
Order absolute for debarred absolutely of all right to redeem the mortgaged property, and 
foreclosure. the Court shall then pass such order and may, if necessary, deliver 

possession of the property to the plaintiff : 

Provided that the Court may upon good cause shown, and upon such terms, if any, as 
Power to enlarge ifctllin ks fit, from time to time postpone the day appointed for such 
time.;, payment. 

On passing of an order under the second paragraph of this section the debt secured by the 
mortgage shall be deemed to be discharged. 

In the Code of Civil Procedure, Schedule IV, No. 129, for the words ‘final decree’ the words, 

‘decree absolute’ shall be substituted.” 

» The first two pargraphs of the rule are supplementary to rule 2. The third 
paragraph marks a departure from the English law under which foreclosure 



2248. Principle. — This rale enables the mortgagee to foreclose the: 
mortgage oo expiration of the period of grace allowed to the mortgagor in accord- 
ance with the provisions of the last rale. If the mortgagor pays off the decree 
within the time allowed allotted to him by that rule, he is entitled to obtain 
reconveyance of the property from the mortgagee, if necessary, and also to 
obtain delivery of all documents of title in his possession or power. If the 
mortgagor fails to pay within the prescribed time, he may then apply for the 
enlargement of the period of grace, unless he acquiesces in the foreclosure, and 
in which case he need not further appear. After the foreclosure-decree is one© 
made final the Courts in this country have no jurisdiction to re-open it, unless 
it was ex parte W or unless it be in the exercise of their extraordinary jurisdic- 
tion as on an application for the review of their order. ( 3 ) In England, however, 
the Courts wield jurisdiction to re-open the proceedings, if the judgment has 
been obtained by false evidence, W or other fraudulent or collusive practice.”! 0 ) 
It would appear that under similar circumstances in this country, the remedy 
of the mortgagor lies in review or a separate suit for cancellation of the decree, 
but so far as regards the suit in which the decree has been made final against 
him he has no remedy. The final decree invests the suit with the finality which 
cannot be disturbed ever afterwards in the same proceeding. It seems that the 
Legislature in departing in this respect from the English law has acted wisely, 
for if the final decrees in foreclosure and redemption suits were allowed ^ to be 
re-opened, it would have been setting a premium upon ruinously interminable 
litigatioa. It seems alwavs desirable that while the Oourt sbould be slow to 
shut out either party from its just rights, it should not have power to deprive 
the successful party of the fruit of the final decree by re-opening its door to 
novel pleas and" often baseless accusations. 

2249. Meaning of Words. — li Such amount and of such subsequent 

costs Under this head are included costs connected with obtaining possession 
and the execution of the reconveyance, and probably also the costs of taking 
the accounts. (6) “ Shall be put into possession of the mortgaged property : ” In 

addition to which the mortgagor may also claim all documents relating^ to the 
mortgaged property as provided in rule % It will be noticed chat while this 
clause enacts that on redemption the mortgagor shall be placed in possession, 
the next clause only provides that on foreclosure the Court may deliver posses- 
sion to the mortgagee — a change evidently intended to meet the case where 
immediate delivery of possession may not be possible, Eor an example see 
below. (§§ 2274:, 2275) “ Upon good came shown:” see below. (§ 2259) 
“ Shall be deemed to be discharged ” discharged by virtue of the clause 

even tbougb not in fact. 

2250. Payment! of Debt, — “ Under the last^rule the Court is to fix 
H a day within six months from the date of declaring in Court ” the amount 



Chowdhuriv. Koni Meah , I.L.E., 13Cai„ 13 ; 
Daulai v.Bhtikandas, I. L. B., 11 Bom,, 172; 
see also Kodari Singh v.Jaisri Singh , I,L. R., 
13 All., 376 ; Wazir Khan v.Kale Khan , I. L, 
R., 16 All., 126; Mulzt Singh v. Rahim Kuar 
(1888), A. W. N,, 22 ; Jairamv . Shri Kishen, 
(1890), A. W. N., 92. 

(6) Juggarnathv.Jokhu Tiwari , L L. E,, 
18 All,, 223; Chiranji Lai v. Dharam Singh , 
ib. $ 4 55, 

(7) Juggarnath v. Jokhu Tiwari , I. L. R,* 
13 All., 223 (226). 

(8) Thathara v, Krishnammal , 14 M.L. T., 
194 ; 16 I. G. 799. 

(9) HiZZ v. Rowlands , [1897] 2 Oh., 361 
(365, 366) \Khuman Singh v. Bholanath , 1 
Nag; L B., 106. 
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Bill v* Rowlands, [1897] 2 Oh. , 361 (365,366). 
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(b) ; 1 (2). 

(2) Bardi Narayan v. i&m? Behan, I.L.E, 
35 AIL. 178. 
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payable by the mortgagor, on which the latter is to pay the amount in Court, 
payment out of Court being held inadmissible and insufficient go prevent the 
passing of the final decree W (§ 2266) ; though it may be used by the plaintiff 
for meeting the plea of limitation.! 1 2 ) The first clause of this rule states the 
terms of the final decree following up on compliance with its terms. There 
is a slight verbal variation between the two rules, for while the last rule 
ordains payment on a day, this rule allows it to be made “ on or before the day 
fixed,” which is what was intended. In addition to the amount declared under 
tbe last rule the mortgagor must also pay the mortgagee’s further costs as 
provided in rule 10, These must, of course, be assessed and awarded by 
tbe Court. On such payment the mortgagor becomes at once entitled to 
regain possession of the mortgaged property, which he is entitled to recover 
without being driven to a separate suit for it. The time given for redemp- 
tion is to be calculated from the decree of the first Court, and not from the 
decree in appeal unless otherwise ordered. ( 3 4 5 ) The mere fact that an appeal has 
been preferred does not stay execution of the decree appealed against, or prevent 
its being executed, or enlarge the time for its performance. W In one case, 
however, it was maintained by Mahmud, J\, that since the decree of the lower 
Court merges into that of the Appellate Court, tbe time allowed must be 
calculated from the date of the decree of the superior Court. But this view 
is obviously untenable, and has been dissented from in later cases, ( 6 > in 
which all the cases followed by Mahmud, J. 5 were considered and disapproved. 
There can be no doubt, as observed by the Allahabad High Court, that if the 
law were as stated by Mahmud, J., then the mortgagor will, by merely 
appealing, gain time to which ha may otherwise be not equitably entitled. W 
Moreover, though the decree of the trial Judge merges into that of the Court* 
of appeal, merger does not entail variation of that decree where the appeal is 
merely dismissed. (8) It may then be taken to be now settled that upon 
expiration of the period of grace originally allowed, it is competent for the 
mortgagee to apply for an order making the decree absolute, whether an appeal 
be or be not pending against the decree sought to be enforced. 

2251. It should be noted that as soon as a decree is passed, redemption 
can be permitted only on terms consonant with it. Hence even if payment be 
made before the date fixed for it, redemption can be permitted only on payment 
of the amount which would include interest up to that date. This course 
gives the mortgagor six months to find the money, and the mortgagee equal 
time to find out another investment. ! 10 ) This course is then commended 
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the ground o! mutual convenience as on the construction ol sue 
formulated in the last rule which in its first paragraph enacts 
order the taking of accounts on the date fixed for 
itself on the date of the decree declare the amount, so 
that will b© due on fche day fised for redempuion. 
from these words there would have been no legal impedi- 

p to the actual date of tender, 
made before a decree in the terms 


both on 
decree as 

that the Court may either 
redemption, or may 
due, i.e., the ai 
Apart, however 
naent to the payment of 
And this is perfectly justifh 
of the last rale is passed. W 

2252 . Procedure on Payment.— 

amount and costs the mortgagor becomes ^ , 

with the terms of clause (c) of the last rule which are reproduced in clauses la) 
to (c) of this rule under which the mortgagee is bound to re-aeliver the 
mortgagor’s title-deeds, if any deposited with him to reconvey the mort- 
gaged property free from the incumbrances mentioned m the last rule and if 
necessary to deliver possession of the property to him. Neither the last rule 
nor this, however, states what power the Court possesses and what proce- 
dure it is to adopt against a recalcitrant mortgagee, who may be, moreover, 
willing enough, though not able to comply with the terms of the rule. It is ap- 
prehended that in such case the Court would be at liberty to, order discharge of 
all incumbrances created by the mortgagee out of the decretal amount and 
nothing would be paid to him out of the deposit made in Court until oe is in a 
position to comply with his part of the decree. But in such a case the preliminary 
decree must contain appropriate direction, otherwise the Court could not import 
therein terms which are absent therefrom. There is no legal necessity to re 
convey the property bv a formal deed of conveyance, nor is it usually done ; but 
it is the mortgagor’s right and if he so requires, the mortgagee is liable to re- 
convey the property as ordered in the preliminary decree. 
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i by such a person is not “ made in accordan.ee with law ” within the meaning of 
Article 179 of the Indian Limitation Act.* 1 ) An application under this rule can 
be entertained only if it is made on expiration of the period of grace allowed to 
the mortgagor under the provisions of the preceding rale, as the period of six 
months is fixed in the interest of both the mortgagor and mortgagee, so that 
while the mortgagee cannot compel redemption, the mortgagor cannot redeem 
except on payment of the interest calculated up to the date fixed for payment.* 2 ) 

2254. A mortgage* decree may be rendered incapable of execution for 
several reasons. Eor instance, if the decree-holder's creditor has attached it in 
■execution of his own decree against the mortgagee, the Court will abstain from 
executing it, and it cannot proceed with the execution by substituting the name 
. of the attaching creditor for that of the mortgagee.* 3 ) Secondly, the decree to be 
■executed must be the decree of a competent Court and the executing Court can 
go behind the decree to ascertain if the Court that passed it had jurisdiction to 
do so, and if it finds that it had not, it may decline to execute it.* 4 ) Other ques- 
tions, some of them intricate, which formerly arose in execution, depended for 
their solution, upon the view, whether an application made under this section 
was or was not a step in execution within the meaning of section 244 of the Code. 
And this was a point upon which the High Courts were by no means agreed, for 
while in the Allahabad* 5 ) and Madras* 6 ) Courts, such an application was treated 
as an application in execution, a different view prevailed with the Judges of the 
Calcutta High Court.* 7 ) According to them the application was not an application 
for execution of the decree, because until the final decree was made under, what 
is now, this rule, there was in fact held to be no decree capable of execution.* 8 ) 
But the amendment of the sections relating to the procedure applicable to mort- 
gage-decrees, and their transposition to the Procedure Code readers the contro- 
versy no longer of any moment beyond explaining the amendment of the present 
provisions which has bean influenced by it. The rules as now enacted favour 
the view of the Calcutta High Court for they introduce terms, such as “ prelimi- 
nary decree ” and “ final decree ” which have necessarily the effect of making 
all proceedings up to the final decree proceedings in the suit as distinct from 
their being proceedings in execution of the decree. That this was the intention 


(1) Murari v. Umrao , 1. L. R., 23 Cal., 

499 , ; O : .. ; L; ' ; ■; ' ' : '' ApA/AA'": 4 

(2) Bill V. Rowlands , [1S97] 2 Ch„ 361 
(365, 366) ; Khuman Singh v, Bholanath, 1 

N. L, R., 106. In Ohotoolal v. Miller, 7 

O. L. R., 267, Wilson, J., allowed redemp- 
tion on payment of interest op to the date 
of tender only* but he admitted that the 
character of the application was exceptional. 

(3) Barhma Din v. Baji Lai, I. L. R., 26 
AIL* 91 (92, 93). 

(4) Bhagvantappa v. Yishwanath, I. L. R. 
28 Bom., 378 ; Trimbakrao v. Badvantrao, 

’ I, L. R., 30' Bom, 101 (108). 

(5) Kidar Nath v, Lalji , I. L, R., 12 All., 
61, F. B. ; Oudh Behari v, Nageshar , I. L. 

R. t 13 All., 278. F. B. ; Giiunni Lai v. 

Earnamdar, I. L. R«, 20 AIL, 302 ; Parmeshri 
’v. Mohan Lai, I. L. R., 20 All., 367; Hira 

Lai v, Parmeshar, I. L. R., 21 All,, 356 ; 
Bansidhar v. Gaya Prasad, I, L. R., 24 All., 
'179’ (183) ; AU Ahmad v. Nazir an, I. L. B«« 
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of tbs Legislature is further evidenced by the explanation appended to the- 
definition of a “ decree which runs as follows 

“ A decree is preliminary when further proceedings have to be taken before 
the suit can be completely disposed of. It is final when such adjudication 
completely disposes of the suit. It may be partly preliminary and partly final. 

In England all proceedings of the decree nisi for making it absolute are 
regarded as proceedings in execution, (2) so that in this respect the present view 
of the law here must be held to be a departure from the English practice. 

2255. In this view, strictly speaking, the defendant is Dot entitled to any 
notice of the plaintiff’s application for the final decree, any more than he would 
be entitled of an adjourned hearing of the suit, but as a matter of practice a 
notice is invariably given,® and it would be necessary where the decree has 
been assigned ® or other names have to be substituted for or added to that of the- 
plaintiff. The word “ plaintiff ” as used here does not, then, necessarily mean 
the original plaintiff, including as it does also his assignee and legal representa- 
tive. As soon as the plaintiff applies the Court is empowered to pass a final 
decree but before doing so the defendant may appear and shew cause against it,. 
but if he does not appear, the Court will proceed to pass the final decree, which 
being necessarily ex parts is liable to be set aside at the instance of the defendant 
for reasons stated in 0. 9, r. 13 of the Code of Civil Procedure and for other 
reasons which it may consider sufficient. ® The Court is not bound 
to rip open the whole decree at the instance of a single mortgagor, rlo* 
doubt where the decree is one and indivisible.it will have to be set aside 
in its entirety, but where it consists really of separate decrees against 
each of the defendants, only the portion affecting the party moving to set it 
aside, should be set aside.® Where the original mortgagor is dead, it can 
scarcely be doubted that his heirs are entitled to a notice of an application 
under this section, 0?> but failure to give notice is never regarded as anything 
more than a mere irregularity and as such, by itself insufficient to set aside the- 
final decree.® Moreover, if the mortgagee allows a considerable time to 
elapse before applying to make the decree final, the Court will require some 
explanation of the delay, and give notice of the application to the person 
entitled to the equity of redemption in order to hear what he might say. 9 

2256. Form of Application.— As regards the form of an application 
under this rule, it was formerly held in some cases that being an application inde- 
pendent of the Code it need not conform to the form, or supply the partieularr 
required by s. 235 [now. 0. 21, r. 11 (2)] of the Code.i-fffi On the othes 
hand, it was held in others that being an application under the Code, it must 
necessarily conform to the provision of that and other sections of the Code.* 11 ' 

(1) S. 2 (2) ; Mohammed v. Jarao Bai, 13 
AJiX, 307. 

(2) 0. LXIY, r. 13, Buies of the Supreme 
Court ; Blake v. Summer shy, (1889) A.W, 

H*, 39. 
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But; this divergence of views was the natural and necessary outcome of the two 
views in which an application for a final decree was then regarded. But in the 
view the Code now takes of such applications, the only point material is whether 
such an application should be verified. This would appear to be necessary, 
•though there is nothing in the rule to make it indispensable. 

In England, it is customary to make the decree absolute, as of course on 
motion, upon the affidavit of non-payment.f 1 ) But if the application is delayed, 
the Courtis loath to foreclose without notice to the mortgagor, ( 2 J and it would, 
require as a rule some explanation of the delay. (3) But then in England the 
foreclosure may be opened on the ground of oppression or fraud, or even on 
fresh evidenced 5 ) But in this respect the law in this country is different, and 
which dictates more preliminary precaution. An application for foreclosure must 
be stamped as an ordinary miscellaneous petition. It need not be accompanied 
by a copy of the preliminary decree, but it must contain sufficient information 
to enable the Court to consult its own record of the case and to summon the 
other party, if necessary. Indeed, apart from all legal aspect of the question, 
the Courts are always solicitous to hear the opposite party before foreclosing 
the decree, and, though the want of notice may not vitiate the order, it would 
not infrequently be regarded as injudicious. But the giving of notice is never- 
theless an indulgence and not a right, and which the mortgagor should not 
presume upon. Indeed, it is observed in practice that having no hope of 
redemption, the mortgagor not seldom stoops to the subterfuge of evading 
service of notice in the hope that the evil day might thus be staved off, but this 
is a folly for which the forfeit may be an immediate foreclosure. 

2257. Inquiry under the Rule.-— Supposing, however, that the mort- 
gagor adopts the rational course of putting in an appearance, he may then either 
suffer foreclosure or show cause against it. One mode of showing cause is that 
provided for in the section, i.e ., he may ask for further time : another mode is 
by making the payment, but as to which the Courts are not in agreement (§§ 2262 
— 2265). It should be noted that this section does not allow the Court to post- 
pone the date of payment on the application of an outsider, since the provision 
regarding the power of the Court to postpone the date of payment relates to 
matters as between the mortgagor and mortgagee. Hence where the lower 
Court declined to make a preliminary decree final upon the application of a third 
party, who sought in a separate suit to establish his right to redeem the mort- 
gaged property, it was held that the Court had acted without jurisdiction in 
passing such an order. ( 6 ) Having regard to the wording of the rule, this is 
clearly the correct view. For the wording shows that if the payment provided 
for in the preliminary decree be not made within the time allowed, the plaintiff 
may apply for foreclosure, and ‘‘ the Court shall then pass (such) a decree, ” 
which makes it imperative on it to pass a decree for foreclosure. It has no 
jurisdiction to stay the proceedings. 

2258, Enlargement of Time. — Assuming, however, that the mortgagor 
himself appears and prays for more time, the Courtis then empowered to extend 
it “ upon good cause shown upon such terms, if any, if it thinks fit.” It has 
then no power to extend time as a matter of course to enable the mortgagor to 
redeem the mortgage, for before he can be permitted to redeem after the due 


- (1) National Sc.) Building Society v, Baper, 
£1892] l Oh., 54 (57). 

(2) Frees v, Coke, L. R., 6 Ch., 645 (650), 
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U) Burgh v. Langton t 5 Bro. P. C., 213 ; 


Motley v. Klways, 1 Ch. Cs., 107. 

(5) Cocker v. Bents, 1 Ch. Ca., 61 j 
Ismoordv. Claypooll, 1 Ch, Rep., 189. 

(6) Akshaya Kumar v. Surja Kumar, 6 C* 
W .N., 654. 
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date the Court must be satisfied that he had a good reason for not redeeming 
before, ® and in any case if it permits redemption on a subsequent date it 
must put the parties on terms by compensating the mortgagee for the loss of his 
interest and for the waiver of his right to foreclosure. The power to enlarge time ■ 
Is conferred by this section to enable the executing Court to extend time without 
modifying or amending the decree. Without such power an order for post- 
poning the date originally fixed would have involved an amendment of the 
decree, ® An order enlarging time presupposes the existence of an application on 
the part of the mortgagor praying for extension on some specified ^grounds - 
stated therein which must be supported at least by an affidavit. For bare 
avowals, however forcibly made, can hardly take the place of proof. At the same 
time such inquiry is intended to be necessarily summary and it must^ not be 
elaborated into a trial. An application for extension need not necessarily be in 
writing, and it may be presumed from the order of the Court granting time. ® 
The cause required to be shown must be good and sufficient cause to convince 
the legal mind of the propriety of enlargement. But on this point if the order 
of the first Court is prima facie right, it is scarcely likely that the appellate 
Court will lightly interfere with the discretion deliberately exercised by the 
lower Court. ® 

The proper Court to hear an application to extend the time for payment of 
the amount due to a mortgagee decree-holder, is the Court of first instance,®' 
but an Appellate Court has also jurisdiction to extend the time in a case in 
which there has been an appeal.® 

2259. Grounds for Enlargement or Otherwise, — The order 
enlarging time is under the rule entirely in the discretionSof the Court. But it 
must be remembered that the discretion which the Court is to exercise is a judi- 
cial discretion, which will not be arbitrarily used to the prejudice of either 
party? Of course, the exercise of discretion greatly depends upon the circumstan- 
ces of each case. In the words of Land Gran worth ® you cannot lay down a 
general rule for" every case. But there are certain rulesSwhich are intelligible to 
everybody. For instance, the mortgagor seeking to redeem must apply with 
reasonable promptness. To determine what is reasonable promptness regard 
must be had to the magnitude of the debt, season and the nature of the 
property. If the amount of the decree is considerable, and local disturbances 
had crippled the power of the mortgagor, it would be equitable to make a 
concession which under normal circumstances would he inadmissible. \ So where 
an estate worth Bs. 50,000 is being foreclosed for Bs. 5,000, the mortgagor will 
have longer time than where the property was worth Bs. 5,100 and he is being 
foreclosed for Bs. 5,000. Again, regard may also be bad to the ancient character 
of the property apart from its intrinsic value and to other favourable circum- 
stances entitling the mortgagor to a chance of redemption.® But while the 
Court Is directed to look with tender regard to the interests of the mortgagor,® 
the latter must evince something more than an idle hope of his ability' to redeem 
the property. He must not only show that he has been making earnest 

(1) Laxmi Baiv< Eamohand'ra , 3N. L.R., (5) Sheo Narain v. Ghunilal, I, L. B., 23 

146. All., 88. 
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endeavours to liquidate bis debts in the past, but also that he will be able to 
redeem if further time is given him. Past illness or accidental inability to 
travel, the falling off of a negotiation for raising money, an honest mistake as to 
the effect of an order of the Court fixing a date for redemption, (1) and other 
similar causes, unavoidable, or not within his control have been held to be 
causes sufficient to justify the extension.! 1 2 ) On the other hand, if the mort- 
gagor has made no profitable uss of the original grace and is only arousing 
himself out of his torpor on receiving notice, the Court should be loath to allow 
further time, unless it is satisfied that the mortgagor has soma prospect of 
redeeming the property, by the end of the extended period.! 3 ) 

But the indulgence cannot be granted unless it appears or is shewn that the 
property is an ample security for the debt.! 4 ) Proof of the sale of other shares of 
the same property at a certain price is good evidence to indicate the approximate 
value of the mortgagor’s property.* 5 ) If it is shown that the mortgagor had 
been prevented from raising fund by the mortgagee, the Court may grant a fair 
allowance of time even though the security he insufficient.! 6 ) If it is not, the 
Court can enlarge the time, but only upon prepayment to the mortgagee such 
sum as he will lose by the enlargement.! 7 8 ) And should future interest be ordered 
the mortgagor should be made personally liable for its payment.! 6 ) In no case 
can the Court enlarge time as, of course, even upon a first application. Some 
reason, though not a very strong one, must be given, as that tbe applicant has 
been, or is negotiating for a loan, or sale of the property, and that if time is 
given, there is a reasonable hope of getting the money.! 9 ) But each subsequent 
application must be supported with stronger and stronger reasons.! 10 ) The 
mere fact that an appeal from the decree is pending is no reason for 
enlarging the time,! 11 ) nor is an enlargement implied by the mere fact of an 
appeal having been filed against the decree. Where, therefore, the Court made its 
decree final because the defendant had failed to deposit the money or obtain an 
extension before the due date he was held disentitled to redeem afterwards.! 12 ) 
In any case, no time can be extended without inquiry into the sufficiency of 
the cause alleged, and for which purpose evidence should be taken, if necessary. 
And if the Court enlarges time the question of putting the parties on terms 
should not be overlooked.! 13 ) The usual condition for enlargement of time is 
payment of the interest and costs due up to date,! 14 ) to which are added the 
costs of the application which must bo immediately paid.! 15 ) But if the mort- 
gagor can give satisfactory reason for his default the Court may dispense with 
the payment of interest and costs.! 10 ) But before enlarging time the Court must 
be satisfied that the security is ample, ! 17 ) unless the default be due to some act 

(1) ColUnson v, Jeffery, [1896] 1 Cb. 644. Russ , 124; 38 E.R., Eyrev. Hanson, 2 Beav., 

(2) Patch v. Ward, L». R., 8 Oh., 203 (212); 478; 48 E.R., Quarles v. Knight , 8 Price 630. 

Co Hinson v. Jeffery [1896] 1 Ch., 644, (ID) Qovindav. Gangaram, 2 G.P.Ii.R., 29, 

(3) Whatton v. Cradoch , 1 Keen, 269; jBalkrishanv. Atmaram , 10 N.Ij.R , 160. 

JB rewin v- Austin , 2 Keen, 211 ; Coombe v. (11) Ishioargar v. Chudasama T I. D, R,, 13 
Stewart , 13 Baav., Ill ; Holford v. Yale, 1 Bom., 106 (109) ; Aminabi v. Sidu, I. U. B., 
K. & 677. 17 Bom,, 547.^ 

(4» Byre v. Hanson, 2 Baav., 478 ; Nanny (12) Ghanshimlall v» Bam Narain , I. L. B., 
v, Edwards, 4 Buss., 124; Jones v. Creswicke 31 All , 379, 

9 Sim., 304 ; Boothe v. Creswicke » Or. <& Ph., (13) Ishwar v. Gopal, 5 Bom. L.R., 719. 
361, (14) Byre v. Hanson , 2 Beav., 478 ; Edwards 

(6) Sheo Batan v. Net Lai Singh , I.L.R., v. Cardiffe , 1 Mad., 287. 

30 Cal., 1 (8, 9), (16) Holford v. Yate, 1 K. & J., 677 ; Finch 

(6) Geldard v. Hornby , 1 Hare, 251. v. Shaw, 20 Beav., 655. 

(7) Baton on Decrees (5th Ed.), 1655. (16). tfdpardsv, Cunliffe, 1 Mad., 287. 

(8) Mukundlall w Seth Mangaljeet , 12 C.P. (17) Nanny v. Edwards , 4 Russ., 124 ; Byre 

B.R., 78. v. Hanson, 2 Beav., 478 ; Jones v. Creswicke, 9 

(9) Fisher § 1958, Nanny v. Edwards, 4 Sim.* 304; Boothev. Creswicke, Cr. & Ph. 361. 
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of the mortgagee, in which case the Court enlarged time, though the sufficiency 
of the security was doubtful.® 

2260. The maximum time allowed under the decree is six months, which 
may, however, be enlarged by consent,® but no limit has been fixed for 
subsequent enlargement. But in practice more than six months are never 
-allowed. “ The period/’ says Esher, “ granted upon the first application is 
usually six months, and it does not appear that any longer time has been granted 
at one. The like period has also been given on a subsequent application, but 
the period has been varied from five to three months according to the circum- 
stances.”® As a rule no further enlargement is made after time has been 
once enlarged by consent.® But the Court appoints a new day for payment 
in a case in which a mortgagor had died in the meantime.® 

There is a clear distinction between an extension applied for before and 
alter the due date, and still more after the decree is made final. As Bolt, LJ. 
said “ Slight circumstances will induce the Court to enlarge the time before 
the day arrives, but after the order for foreclosure has been made absolute, it 
must be shown that the person who seeks to set it aside, or to have it 
discharged fully intended and was prepared to pay the money on the day, but 
was stopped by some accident from complying with the exigencies of the 
order/’® 

2261. Since the extension of time to enable the mortgagor to redeem 

T ms of extension * s an i n< ^ u ^ enc0 ’ the Court makes it a condition that a 
erras o ex e s . certain sum usually the interest and costs of the foreclosure- 

suit are deposited within a month or other short period to be fixed for the 
purpose, ® in addition to which if the decree does not carry interest, the Court 
allows interest for the extended period, ordinarily at 6 per cent, per annum,® 
the mortgagee being also allowed his costs of the motion. There is one 
panacea, said a learned Judge, “which heals every sore in litigation, and that 
is costs.”® If there be any doubt as to the sufficiency of the security, the 
Court insists on immediate payment of interest to accrue down to the date of 
extension/ 10 ) But the mortgagee cannot demand interest where the delay was 
due to his own appeal/ 11 ) In England where time is sought to prosecute an 
appeal, the Court receives and invests the deposit or takes security from the 
mortgagee for its refund if considered necessary. 

2262. Redemption after due Date. — The question whether the 
mortgagor can as of right redeem after expiration of the period of grace and before 
the decree is made final, is one upon which the Courts are by no means agreed. 
According to the English practice redemption is open so long as it is not barred by 
an order passed under this rule and this would also appear to be the effect of 
section 60, which is the mortgagor’s magna charta , though the Courts are by no 
means agreed on his right to avert an order under this rale by a mere unexplained 
tender of the mortgage-money after the due date. According to the view taken by 
the Calcutta High Court the mortgagor may redeem at any time before the decree 
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Is made absolute, and so the mortgagor need not invoke the aid of the clause so : long 
as the mortgagee does not choose to apply for foreclosure. W But since a notice to 
the mortgagor is according to this Court not a sine qua non of a valid order under 
the section, the mortgagor runs the risk of having the mortgage forclosed behind 
his back, if he does not come up in good time to obtain an extension. This case 
follows a Madras precedent in which a similar view was taken. (2) But in Madras 
the eases are by no means inconsistent, for while in some® the Calcutta view is 
acceded to, there are other cases in which the contrary view has been maintain- 
ed.® But in the Full Bench case the learned judges ware not unanimous 
in their reasons on the point. ® For while Collins, 0. J., upheld the earlier 
decision,' 6 ^ and held that the mortgagor was not entitled to execute the 
redemption-decree after the expiry of the period limited thereby,® Parker, J„ 
exhaustively reviewed the law on the subject and observed : “ I find it 
impossible to reply to the question referred to the Full Bench by a simple 
affirmative or negative. If by the question is intended ‘ Is the mortgagor 
precluded from executing the decree ? ’ I would answer in the affirmative ; but if 
the question be ‘Is he precluded from redeeming the property ?’ the answer 
seems to be that it all depends upon the circumstances of the case : Provided 
the mortgagor’s right of redempcion be not extinct, he can bring a fresh suit, or 
he can redeem if the mortgagee applies for sale ; but he cannot himself apply for 
execution of the decree after the expiration of the time limited.” Shepherd,!., 
was also of the same opinion, for he observed : — “It is quite clear, as was pointed 
out in Elayadath v. Krislman,( Q \ that the proviso (to section 93) cannot be 
intended to operate except in cases where the decree for redemption contains a 
clause similar to that prescribed by the last paragraph of the 92nd section. 
Beading the 87th section and the 93rd section together, I also think that the 
proviso was only intended to come into play when an application has been made 
by the mortgagee for the final order to which he may be entitled.” ® It may 
be noted that the cases considered by the Full Bench were curiously all 
redemption cases, and therefore the point decided by the Calcutta Judges has 
not directly come up before the Madras High Court. 

2263. So far then as the question may be said to have been decided at all 
by the Madras Court, the view there taken seems tobe that after the expiry of the 
time allowed, the mortgagor cannot redeem ; but if the mortgagee applies for an 
order under the section, it is then open to him to apply for an enlargement of the 
time. In Allahabad the earlier cases take the same view. “ So far,” observed 
Edge, 0. J., and Blair, J.,“ as the power of a Court to extend the time in 
a suit for redemption or in a suit for foreclosure in India is concerned, the power 
and jurisdiction of the Court are limited, in the ease of foreclosure, by section 87, 
and, in the case of redemption, by section 93 of the Transfer of Property Act, 
and in that respect the two suits are placed on exactly the same basis; in neither 


{1) Poresh Nath v. Bamjadu , I. L. R.,16 
Cal., 246 ; Ajudhia Persad v. Baldeo Singh , 
I. L. R,, 21 Cal., 818 (824) ; Soniesh v. Bam 
Kriehna, I. L. R., 27 Cal., 705 (708); Alima 
v. Boshun Ali t 8 G. L* J., 533 ; Tarapada v. 
Kamini , I. D, R», 29 Cal. 644, Bepin Behary 
v. Makunda , I. L.R., 86 Cal. 122 (127, 128). 

(2) Narayana v» Papayya t I. L. R., 22 
Mad., 133. 

(3) Barmmniv. Brahma , I.L. R., 15 Mad,, 
366 ; Kanara v. Govinda , I. L. R.* 16 Mad., 
214 (219) ; Narayana v. Papayya , I. L, R., 22 
Mad., 133, 


( 4:]jEUayadathv, Krishnan , LL.R.,13 Mad., 
267; Manavikraman v. TJnniappan , I. L, R., 
15 Mad., 170; Vallabha v. Vedapuratii, I. L. 
R«, 19 Mad., 40, F. B. 

(o) Vallabha v* Vedapuraiti, I* L. R., 19 
Mad,, 40, F. B. 

(6) Elayadath v. Krishnan t I, L. R., 18 
Mad., 267. 

(7) h D. R., 19 Mad., 40 (47, 48), F. B. 

(8) I. D. R., 18 Mad,, 267 (268). 

(9) Vallabha v. Vedapuratti , I, D, R., 19 
Mad., 40, (48), F. B. 
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case has a Courts, which is bound to obey the law of the Transfer of Property 
Act, 1882, power to extend the time for payment except on good cause shown. ? 
But in later cases, other Judges of the same Court followed the Calcutta view,! 
without referring to the earlier case, which had laid down the contrary. In 
a still more recent case not only did the Court accede to the same doctrine,, 
but it even held that the mere fact that the mortgagee is put m possession ot 
the property, by an order of the Court not being an order under this section 
does not deprive the mortgagor of his right to redeem, which can only be 
extinguished by a final decree under this rule. & Hence where a preliminary 
decree was made for foreclosure, and on the failure of the mortgagor to satisfy 
the decretal amount within the fixed time an order was erroneously mad© 
that the “order for sale” be made absolute, and after such order the money was 
paid into and accepted by the Court, and the Court thereafter on the application 
of the mortgagee amended the said order for sale as intended to mean an order 
for possession,” and directed the order for possession to be made absolute and 
to have a retrospective effect, it was held that there being nothing m the order 
making the decree absolute to debar*the right to redeem, and further the order 
not being in conformity with the form given in Schedule IV of the Civil 
Procedure Code, nor with the language of section 87 (now replaced by this rule) 
the payment into Court by the mortgagor was good payment, and he was entitled 
to be restored to possession. (^) In Bombay the earlier cases follow the view 
taken in Elayadath v. Erishnan . And in one case it was even main- 

tained that on the failure by the defendant to pay within the limited time, tb© 
foreclosure decree executed itself and the debtor could not then apply for the 
extension of time. “ No second order is jurally necessary when a condition 
has been fulfilled which has made a prior order operative.” W 

2264. It would appear from the several decided cases reiterating the same 
view that prior to the extension of the Act, this view was currently entertained 
by the Bombay High Court. < 8 ) But a different note was struck in a later cape, 
in which the Calcutta case was cited presumably with approval, it being^ main- 
tained contrary to its former decisions that under the proviso to section 93 
(0. 34, r. 8) of the Act an application to extend the time for redemption fixed by 
the original decree may be made at any time before the decree absolute is 
made. ( 9 ) In. the Central Provinces it has been held that while it is doubtful 
whether a mortgagor has an absolute right of redemption at any time before an 
order absolute for foreclosure is made, it is certain that a Court has discretion to 


(1) Ram Lai v. Tulsa , I. L, R*, 19 All., 180 
(183, 184); dissenting from Boresh Nathv, 
Ramjadzi , I. L, R,, 16 Cal., 246; distinguish- 
ing Kanara v. Gavinda , I. L, R., 16 Mad., 
214, on the ground that there was no decree 
in that case, under s. 92, as to what should 
happen in case payment was not made within 
the time fixed. 

(2) Rahaman Ilahi v. Ghasita , I L. R., 20 
All., 375 (377) ; Nihaliv . Mitter Sen, I. L, 
R., 20 All., 446 ; Saligram v. Muradan , I. L. 
R., 26 AIL, 231 \Pardas v. DwarTca , 7*A.L. X* 
953. 

(3) Saligram v. Muradan , I.L.R., 25 AIL, 
231. 

(4) Someshv , Ram Krishna, I. B, R , 27 

Cal - <n.‘ _ T} 1 A 7 * A Al -r T 

53 

(5) L : 


(6) Sadu v. Babaji , I. L. R., 7 Bom,, 532. 

(7) Per West, J., in Sadu v. Babaji , I, 
L.R., 7 Bom., 532 (534). 

(8) Bhanushanhar v. Raghunath » 2 BtH.C. 
R. (A. C.). 501 ; Sakwar v. Mukund (1887) ; 

324 ; Gan Savant v. Narayan , I. L, 
R., 7 Bom., 467 ; Sheik Budan v. Ram 
Ghandar, I. L. B., 11 Bom., 537 ; Mahant 
Ishwargarv, Chudasama , I, L. R., 13 Bom,, 
106 ; Subbanna v. Krishna , I.L.hP, 15 Bom. t 

• ''MS 1 

(9) Nandram v, Babaji, I. L. R. 22 Bom, 
771 : citing Beton on Decrees, 4th, Ed, 
Pt. IV, Ch, XXV. s. 4 and Batch v. Ward, 
L. R., 3 Ch., 203; Ganu Narayan , 5 Bom., 
L.R., 540 ; Range v. Bhomshetti* LD.R.,26 
Bom., 121 1 Ishwar v, Gopal, I.L.R., 28 Bom. 
102 . 
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enlarge the time so as to allow redemption at a very late stage! 1 2 ) In later cases, 
however the view taken is conflicting, for while in some the Calcutta view was 
fully adopted, and it was even held that a decree could not be made absolute if 
payment is made before the application to foreclose, though made after the date 
fixed for payment/ 42 ) in other cases, the view taken is that having regard to the 
imperative language of the second paragraph, and the duty of the Court obliging 
it, in case of non-payment, to make the decree absolute, the mortgagor cannot, 
as of course, avert that order by merely paying up the amount, though if with 
the payment he shows good cause for the delay, the Court is not debarred from 
ordering a retrospective extension and then allow redemption! 3 ) But in any 
case, it is there agreed that the interim decree does not execute itself unless it 
is made absolute under the section/ 4 ) though that fact alone scarcely affords 
solution to the further question whether the mortgagor may be permitted to 
redeem merely on payment of the amounts due without assigning any good 
cause for the delay. It must be confessed that the language of the rule certainly 
does not favour the opinion upon which the Indian High Courts are more or 
less agreed, and whose view is, moreover, in accordance with the English 
practice by which redemption is permitted at any time before the final order! 5 ) 
Of course, in England, foreclosure may in certain cases be even re-opened, but 
as has been before stated, this cannot be done in this country. But this 
difference hardly justifies a departure in practice. 


Nevertheless the language of the rule would not bear too strict a 
construction. For, as it runs, on the mortgagor’s failure to 
of redemption. make such payment (as is referred to in section 86), the 


2285. 

Postponing date 


mortgagee may apply for foreclosure, “ and the Court shall 
then pass such order/ 7 which gives the Court no option in the matter. It has 
been suggested that this is by no means the case, since the third paragraph 
enables the Court to “ postpone the day appointed for such payment/ 7 Now the 
word postpone implies an order passed before the appointed day has passed. It 
could not well postpone a day that has already passed. On the other hand, until 
the Court passes an order for foreclosure in the terms oHhis section, there is 
no reason why the property should be past redemption. But this view, though 
it is sound and consonant with the English practice, could not be successfully 
defended on the close construction of the section, viewed apart from its under- 
lying principle. But a certain degree of elasticity has been now introduced in 
the working of the rule by the enactment of the foliowing general provision : — 
8. 148. “Where any period is fixed or granted by the Court for the doing of any act 
prescribed or allowed by this Code, the Court may, in its discretion from time to time, enlarge 
such period, even though the period originally fixed or granted may have expired,” 

This provision widens the operation of the present proviso which, strictly 
speaking, only permits the postponement of the day fixed for such payment, and 
which would prima facie exclude a retrospective extension. It was, indeed, so 
suggested but there can be no doubt that the Court now does posses such a 
power, but ail the same it is a power which must he used judiciously and 
subject to the good cause shown (§§ 2259, 2260). 


(1) Kmhav Rao v. Baxi t 9 C. P. L. R., 75; 
Buddhu Lai v, Buldeo Prosad, 9 G. P. L. R., 
78; Nandlal v. Ramratan, 2 N. L. B., 
137 ; B'Jiagioandas v. Shridahar, 3 N. h. B,, 
55. 

(2) Dharani v, Sudarshan , 12 0. P. L. B., 
101 ; following Poresh Nath v. Ramjadu , 
1,L. B., 16 Gal., 246. 

(3) Nandlal v. Ramratan, 2N. L. R., 135 ; 


Bhagwandas v. Shridhar, 3.N. L, R., 55 ; 
Laxmi Bai v, Ramcliandra 3 N. L. R., 148 ; 
Bakishau v. Anmaram , 10 N. L. R., 150. 

<4) Madho v. Jagannath, 8 G- P. L. R., 
109 ; Kmhal Singh v. Shrinivas , 2 C. P. L. 
R«, 94. 

(5) Comphell v, Hotyland , 7 Ch. D., 166 
(171, 172) ; Beaton v. Bolton , (1891) W. 

30 ; Collison v. Jeffery, [1896] 1 Oh., 644. , 
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2266 Questions for Consideration.— The Court to which an 
application under this section is made, is not necessarily 
Payment or non- to enter into an account of what balance ot the 

payment of decre- morfcgage . money is rea lly outstanding against the mortgagor, 
tal amount. , f ^ lattflr has nQ money to pay and the Court has to 

foreclose the mortgage. But it has full power to ascertain this amount, and 
in an application under rule 5, it should make the order absolute for realization 
of that amount only.U) In making this inquiry the Court will not now be 
fettered by the provisions of 0, 21, rr. I, 2, of the Code, for a ru a is now 
explicit as regards the payment which must be made into Couro, and this 
change was advisedly made, the Select Committee thinking l b ^® r ^ hafc 
every case he should pay it into Court, which has been hel d to preclude an 
inquiry into any settlement or payment made out of Court,* but does not 
seem to be the necessary effect of a direction not accompanied by any penalty 
for non-compliance. Moreover, this rule cannot be held to abrogate the other 
rules of the Code which authorize the payment of any money payable under a 
decree out of Court to the decree-holder. W Formerly, the question was held 
to deDend upon whether the proceedings under this section were* or were 
not regarded as proceedings in execution. I 1 2 3 4 5 6 * * Where, the mortgage-money has 
not been paid, the Court may have to decide how far the conduct of one party 
has prevented the other party from paying off the debt. Thus where a com- 
promise-decree was made for Es. 49,855, but a clause therein provided that if 
before a certain date Es. 35,000 was paid, the whole decree should be satisfied, 
another clause providing that, should the mortgagor desire to sell any ot the 
mortgaged properties with a view to raise funds to pay off the decree, he should 
give the particulars of the property to be sold to the mortgagee who should then 
appraise the same within thirty days, and after crediting the proper price 
against the mortgagor’s debt, should execute a deed of release, or of consent, 
and the mortgagee refused to appraise the properties when asked to do so, and 
the decree could not consequently be satisfied, it was held that the mortgagor 
must be presumed to have done what he was willing to do, and was prevented 
from doing by the mortgagee, and that his offer of the property was a goo 
tender made, from which date interest should cease to run, and that the tender 
having been made when according to the covenant Rs. 55,000 would have been 
sufficient to pay off the decree, the mortgagee was entitled to no more than 
that sum. (?) A mortgage-decree passed against a person governed by the 
Mitakshara law may, after his death, be executed against his son, though the 
latter may have inherited the property by survivorship and though he was no 
party to the suit in which the decree was obtained. But the son would in such 
a case be entitled to have the question as to the immorality and illegality of 
the debt tried under section 47 of the Code,* 8 ) 


(1) j Banarsi v. Nathumal, ( 1913) P. R. 
No. 12 ; 16 I. O. 987. 

(2) Notes on clauses. 

(3 ) Hatem Aliv. Abdul Gaffur, 8 C. W. N., 
102, Bomarsi v. Naihumal, (1913) P. R. 
No. 12 ; 16 I. C. 987 ; but it may be used by 
the plaintiff to save limitation ; Bardi Nara- 
yanv* Kwij Behari, l.Ii.R* 35 All 178. 

(4) O. 21 rr. 1 (b) 1 (2). 

(5) Mallikarjunadu v. Lingamurli , X. L. 

R„ 25 Mad,* 244, F, B, ; Ali Ahmed v. Nazi- 

~ ^ — — and cases cited 


ran , I. L. E„ 25 All., 542 ; an 
supra. 


(6) Batem Ali v. Abdul Gaffur , 8 G, W* 
N., 102 ; A.judhia Persad v. Baldeo Singh , I. 
Ii. R., 21 Cal.# 818 ; Tiluck Singh v. Parsotam 
I.L.R , 22 CaL, 7924 ; Akkunnissa v. Boop 
Ball, I.L. R., 25 Cal., 33; Kedar Nath v. 
Kali Churn , I. L. R., 25 Gal., 103 Sitaram 
v. Dharama, 16 G, P. L. R., Ill* 

(7) BLarendra Lai v. Maharam Dasi , I. I*. 
R., 28 Cal., P. 0. 557. 

(8) C hander* Per shad v. Sham Koer , I, Ii* 
R., 33 Gal,, 676; Umed Bathising v* Goman 
I. L, R., 20 Bom,, 385. 





Oh., m. ' . ' •• • 

(5) Palmer v. Hendrie , 27 Beav., 349; 
Perry v. Baker , 8 Ves,, 527o ; Thornton v, 
Court , 3 DeM. & G,, 293; Walker v. Jones, 
P.0.50. ' * »' ^ ' 


(3) Notes on clauses. 

(2) Alimea v. Boshun Ali, 3 0. I*. 3L, 533. 
(B) Balkishen v. Legge* I* L. B.» 22 All., 
149, P. C. , • . : 

(4) Earl Poulett v. Viscount Hill, [1893] 1 
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2267. Form and Effect of Final Decree for Foreclosure. — The 
provision here made for a final decree under this rule is substantially the same 
as was enacted in section 87, that on satisfaction of the mortgage-decree, the 
Court shall, if so required, order the mortgagee to retransfer the mortgaged 
property as directed in the said decree. The clause was necessary in view of the 
provisions of section 86 (now rule 2), but the insertion of the words “ if 
necessary” dispenses with the necessity of a retransfer as a sine qua non for 
revesting the estate in the mortgagor. Indeed, as was pointed out in the last 
edition of this work, the retransfer on redemption was seldom required in the 
mofussil and the Select Committee considered it inexpedient to alter this, 
practice. W Consequently, it is not a legal necessity, but a right of the mort- 
gagor to require the mortgagee tore-convey the mortgaged property to him, and 
to deliver up possession of it, if he was in possession on the strength of the 
mortgage, and in any case to deliver up to him all documents of title relating to 
the mortgaged property. In this respect also the practice in the Mofussil 
differs from that obtaining in the towns where these documents might be used 
to create an equitable mortgage, and which dictates the necessity of their 
being taken possession of by the mortgagee and re-delivered to the mortgagor 
on redemption. From the wording of clause 2. it is clear that the final 
decree for foreclosure must follow its terms, otherwise there may be loopholes 
in the decree which may render it liable to be unravelled. Where, for 
example, the decree was for foreclosure under section 86, but the Court 
erroneously recorded an order absolute for sale under section 89, the Court 
was on the motion of the mortgagor constrained to concede that the order so 
passed could not have the effect of shutting off the mortgagor’s right to redeem, 
for which an order in the terms of clause 2 of this rule was necessary. W Bub 
while the Courts have thus enjoined strict compliance with the provisions of 
this section they have not carried their strictness to the construction of section 89 
(§ 2^20), under which a corresponding order in the terms of that section is 
held as by no means essential to a valid sale. Probably the differentiation 
was suggested by the fact that while a final decree for foreclosure closes all 
doors to redemption, a final decrea for sale does not necessarily entail the same- 
consequence. 

2268, Final Decree and Its Consequences. — If the Court passes 

the final decree as provided in the second paragraph, the 
Discharge of the x>hiv& clause declares that with the order absolute “ the debt 
6 * secured by the mortgage shall be deemed to be discharged,*’ 

The mortgaged property is then the only security which the mortgagee must 
look to for the satisfaction of his debt. There is no covenant on the part of 
the mortgagor by conditional sale to indemnify his creditor for the inadequacy 
of his security, and, on the other hand, the mortgagee is not bound to account 
to the mortgagor for the value of the property foreclosed to him. < s ) In 
England, however, the debt is not necessarily discharged by foreclosure, for 
there such a mortgage imports also a personal security, the claim in respect of 
which he is at liberty to join with a claim for foreclosure; W 0 r be may first 
exhaust one security and then fall back upon the other. ( 5 ) But if he proceeds % 
first upon his covenant or bond, and obtains part-payment of his debt, he is 
allowed to foreclose for his residue ; but if he proceeds by foreclosure first, and 



(1) Per Lord L&ndal e in Lockhart v. 
Hardy, 9 Beav., 355, citsd by Stirling, 3\. 
in Kinnair v, Trollope, 39Ch,D., 686 <642), 

(2) Ftsher* § 1697, 

(8) lb, § 1968, Lockhart Hardy , 9 Beav. 
349, 

; L. B. 7 Eq./Q.; 399. 

8. ( ? £l./05 (480V & ‘ mdar *’ L L ‘ 

• - ' 


(6) Bctpu Ravji v. Bamji t h L. R., 11 Bom* 
112; Godha v. Sakai (1907), A. W. N., 88. 

(7) Bapa v, Govind Rao, 16 G. P. L. B. 
107 ; Taka v. It Jawrna, 16 C.P.L.B., 114 
Nathuram v. Gokuldas , 11 G. P. L. R,, 141 
Pizg/i v. Heath, 7 App. Gas. 285. (Th 
judgment of Gairns, L. C., however, show 
that the question decided mainly turned lipoi 
the Statute of Limitation. See j>. 238.) 


then finding the estate insufficient to satisfy the debt, goes on to sue upon his 
covenant for the deficiency, he can be allowed to do this, but only upon giving 
a new right of redemption to the mortgagor, (*) For if the mortgagee takes 
his legal remedy first, the mortgagor retains his right to redeem, and the 
mortgagee ought not, by electing to take the estate fiist, be able to get both it 
and tbe debt. 55 (2) But since the rights of the mortgagor and mortgagee are 
•correlative and mutual, the latter is not entitled to proceed for the deficiency 
after foreclosure, if by bis own act, as by selling the estate to a stranger, he 
has prevented the mortgagor from redeeming it ; ( 3 ) the case being of course 
different if the mortgagee is prevented from restoring the estate through no 
fault of his own, as if he had himself been ejected or redeemed by a third 
party,! 4 ) On a somewhat similar principle a question was raised in this 
country whether the mortgagee obtaining two successive bonds from the 
same mortgagor in respect of the same property can be permitted to 
foreclose the first mortgage, and then proceed against the mortgagor 
personally on the second mortgage on the strength of section 68. The real 
objection to these suits, observed Garth, C.J., “ in an equitable point of view 
appears to be this — that the plaintiff who is the beneficial owner of Alampur, 
subject to the mortgages, and as such, liable conjointly with the owners of the 
•other mortgaged properties, to pay his proportion of the entire mortgage-debts, 
has attempted to foreclose Alampur and the other properties comprised in the 
first mortgage, for a pari; only of the mortgage debts (that part which was due 
under the first mortgage), and has then sued the defendant personally for the 
remainder, to the payment of which he himself, as the owner of Alampur, is 
bound to contribute. We have great doubts whether, under such circumstances, 
he bad any right to foreclose at all under the first mortgage. Grish Ghunder, 
the original mortgagee, had, by accepting the second conditional sale of the 
properties, consented to charge them with an additional mortgage-debt, and 
having done so, it appears to us that it would have been inequitable on his part 
to foreclose the property under the first mortgage and so deprive the defendant of 
that which both the parties had agreed to look to as the primary means of 
satisfying the sum due upon the second mortgage.’' ( 5 ) It was held in that case 
that at any rate the holder of two mortgages could not foreclose the first 
mortgage and then be allowed equitably to sue the defendant personally for the 
debt due upon the second mortgage. And on similar facts it has been held by 
the Bombay High Court that the mortgagee cannot foreclose his first mortgage 
without treating the entire mortgage-debt as satisfied. And if in the first suit the 
mortgagor omits to plead that the plaintiff cannot foreclose except upon the 
abandonment of his second mortgage, he cannot be deprived of his right to insist 
that the mortgagee should either be precluded from suing on the second debt, or 
that the foreclosure should be re-opened. ( 6 ) 

2269. And it was accordingly held by the Courts which regarded the 
application as in continuation of the suit, that though the mortgagee should as 
a rule apply for possession at the same time as he applies for foreclosure, still 
he is not precluded from maintaining a separate suit if he be so advised.!?) 
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And so since the term “ decree ” now includes as much a preliminary decree 
passed under the last rule, as well as the final decree passed under the present 
rule, it follows that the mortgagor may move to set aside either decree by an 
application made under section O. 9, r. 13 of the Code.! 1 ) But formerly this was 
by no means clear, and it was held that order is regarded as falling within the 
scope of section 244 of the Code, although it has the force of a decree, it cannot 
on that account be similarly, set aside,* 2 ) though the order may be appealed 
against, ( 3 ) and subject to certain restrictions, be set aside in a regulars suit. 
But the cases on this point were by no means consistent, since the contrary view 
was also maintained by the Calcutta High Courts following several cases of 
its own Court.* 5 ) And it was held in the Central Provinces that an appeal 
against an order absolute for foreclosure or sale was not chargeable with an 
ad valorem Court-fee, but must be treated as an application under Schedule 
II, Article I of the Court Pees Act.* 6 ) Now since the same Court had more 
than once expressed its concurrence with the Calcutta view that an application 
under what is now this rule or rule 5 was not an application for execution of a 
decree, and as such did not fall within the scope of section 244 (now s. 47) of 
the Code, the question of court-fee was a natural one to arise. And it is plain 
that if an order under the two sections be outside the scope of section 47 of the 
Code, it may be*a question whether the f all courfc-fee would not then be chargeable 
on appeal Eor if the final decree is a decree within the meaning of the Code, 
it is equally a decree within the meaning of the auxiliary Act which provides 
for the valuation and payment of court-fee on appeals allowed by the Code. 
It cannot be assumed that the term “ decree ” may convey two different 
meanings in the two Acts as is suggested in the case. Such an assumption 
would not be warranted by any rule of construction. The effect of the present 
amendment may then be to necessitate the payment of ad valorem Court-fee on 
an appeal against an order making the decree final 

2270. This section confers upon the Courts no power to re-open a 
foreclosure. But in England the Courts possess this power, and the Money 
Lenders Act, 1900, P) extends to all Courts the same power which the Courts 
of Equity possessed to re-open a closed transaction with a view to satisfy, 
itself as to its reasonableness, and in doing so, the Courts are empowered to set 
off sums found to be overpaid against any future sums that may be found da© 
against the debtor. The drastic provisions of this Act have been, however, 
construed, to be limited, only to a case when the transaction closed in some 
way connected with the subsequent transaction.* 8 ) In other words, the account 
re-opened must be relevant to the transaction in respect of which the action is 
brought. 

2271. Effect on Eight of Privies: — Where the mortgagor fails to 
satisfy the decree by failing to pay the whole or^any part of it, the mortgagee is 
•entitled to apply to the Court for a decree that “ the defendant and all persons 

{!) Amolachand v- Jowahir, 16 C. P. L. (4) Ahikunnissa v. Booplall, I, L. B., 25 
E*» 92. Cal., 138. 

(2) Ahramnissa v. Vali-ulnissa, I, L. B. (5) Ajudhia Per shad v. Baldeo Singh, I. 
IB Bom,, 429; Dkonhal Singhv . Pahker Singh, L. B,, 21 Cal, 188; Tiluch Singh v. Parso- 

15 AIL, 84 ; but contra in Gaurmohun tam , I. L- R., 22 CaL., 924 ; Tara Prasad 
v. Tarachand , 3 B, L. B. (A. C.), 17 ; Bam v. Bhobodeb, ib* 7 981 (934). 

KHsto v. Taradas, 12 C. L. B., 449, In (6) Balmukund v. Hap Hasan Alt, 14 C, 

Pandu v.Juje, I. L. 27 Mad., 40, the P. L. B„ 100. 

point was not raised. (7) 63 & 64 Viet., c. 51, s. 1. 

(3) Nikdlchand v, Bameshri, I.L.R., 9 Cal (8) Saunders v. Hewbold, [1905] 1 Ch.* 
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claiming through or tinder him be debarred from all right to redeem the mort- 
gaged property, and also, if necessary, ordering the defendant to put the plaintiff 
in possession of the property.” An order passed in these terms was before the 
amendment of section 87 designated an order absolute for foreclosure. It is now 
the final decree of foreclosure. But its legal effect remains the same. It entitles 
the mortgagee to be put in possession of the property, and it fin ally debars the 
mortgagor and those “ claiming through or under him ” from redeeming the pro- 
perty. In other words, the conditional sale then becomes an absolute sale binding 
upon both the mortgagor as well as his privies, for it equally debars all persons 
“claiming through or under him, ” excluding only those who claim adversely or 
by a title paramount to him. The words “ claiming through or under him ” 
may raise a question whether such persons are debarred of their right to redeem 
even though the mortgagee had not impanelled them in accordance with the 
requirements of rule 1. It will he observed that these words are even stronger 
than those which define the extent of the rule of res judicata , which, under 
section 11 of the Procedure Code, besides the actual parties binds only those who 
claim under them, whereas persons who whether they claim under or through 
the mortgagor equally have their right of redemption hushed by this decree. 
Who are then such persons ? A Mifcaksbara son might in one sense be said to- 
be one such person, for consanguinity or sapinda relationship arising through 
bis being connected by particles of the one body is the sole claim for his heirship 
to bis father’s property whether ancestral or self-acquired, 0) In this sense he 
may be said to be bound by this decree even though he had not been expressly 
joined, as required by rule 1. But such is evidently not the case. For, accord- 
ing to the view taken in Allahabad, such a person does not acquire an interest 
in the ancestral property under his father, but independently of him and by reason 
of his birth, his right being one which he is legally entitled to enforce even against 
his father ( 1 2 * 4 5 ) : consequently, the annihilation of the father’s right to redeem does 
not affect his right which he may enforce till it is legally foreclosed (3) 
(§ 2160). It has been said that only such persons can be said to claim under 
the mortgagor as derive their title through him by assignment, grant or other- 
wise, W Their interest may be co-extensive with that of the mortgagor, or it 
may be held in subordination to his, as in the case of a lease. But, in any case,, 
the privity between them and him must be one of estate and not of personal 
relation. Such an interest is, for example, possessed by a beneficiary who is 
ordinarily bound by a decree obtained against his benamidarf^) and so a decree 
obtained against a Hindu widow has been held to hind the reversioner.^) But the 
latter cannot be said to claim under the former, any more than one reversioner 
claims through or under another, and it being so, a decree obtained against one 
does not affect the interest of the other. ( 7 ) What other persons are intended to be 
excluded by this clause has not been the subject of judicial consideration. But it is 
evident that lessees and under-tenants created since the mortgage have their es- 
tates determined ipso facto on the passing of this decree. But the clause may have 
the far-reaching effect not contemplated by those who evolve a continued right 
to redeem out of the exhortation to join in a suit all persons having an interest 
in the mortgaged property, and the non-compliance with which is held to invest 



Mohan Lai, I. L, R., 20 All., 357, in which 
too the question was not res Integra, though 
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2272. Limitation for Application— The limitation for an application 
under this as well as under rule 5, would, in the case of a decree of the original 
side of a chartered High Court, b8 twelve years as prescribed in Art. 183 W ; the 
decrees of other Courts being now subject to Article 181, Schedule II of the 
Limitation Act, and not to Article 182. In England the practice is 
to obtain an order absolute for foreclosure, as of course, on motion upon an 
affidavit of non-payment of the money, at the appointed time and place * 
or subsequently, to the person to whom it is directed to be paid, or his 
agent, without notice to the opposite party/ 2 ) And while foreclosure 
may he re-opened upon sufficient grounds, want of notice is not such a 
ground entitling the mortgagor to re-open it/ 3 * Under the section there is 
no need to support the application with an affidavit. The question whether 
an application under this section was subject to any limitation was, 
however, formerly one the answer to which depended upon the view in which 
the preliminary decree was regarded. Article 179 of the old Limitation Act 
(now Art. 182) allowed three years for the execution of a decree or order 
passed by a Civil Court/ 4 ! and it was, consequently, obvious that this article 
would be held applicable only where there was^a decree or order capable 
of execution at the starting point/ 5 / For the decree or order referred in the 
first paragraph of that article (the other paragraphs being inapplicable) must 
be a decree or order which is immediately capable of execution, and since the 
terminus a quo under that paragraph is manifestly not a data on which the 
decree or order which is not executable, that article would seem to be inapplicable 
to an application for foreclosure/ 6 ) The only other article which could then 
apply was Article 178 (now Art. 181) which allows the same period for “an appli- 
cation for which no period of limitation is provided elsewhere in this schedule 
or by the Code of Oivil Procedure, section 230 (now section 48) ” calculated 
from “ when the right to apply accrues.’/ 7 ) It is agreed that this article applies 
only to applications made under the Oode of Civil Procedure/ 8 ) and the suit- 
ability of this article was then naturally regarded as dependent upon the question 
whether an application under this and rule 5 could be regarded as applications 
under the Code. That it could be so regarded was tbe view taken in Allahabad 
where it was said that though tbe application is made under the specific provisions 
of this section, “ but it is to the Code of Civil Procedure to which we must look for 


the title obtained by the decree with an insecurity due to the outstanding right 
of other persons to redeem the property (§§ 2163 — 2170). 



the procedure by which it is governed.’ « But it might have been contended 
that that alone did not convert it into an application made under the Code. How- 
ever the Allahabad and Madras Courts were agreed that the article to apply was 
Article 178 (now Article 181) and not article (now Article 182;.< But this was not 
the view assented to by the Calcutta Court which having held that a foreclosure- 
application was not under the Code, and that Article 178 only referrea to an appli- 
cation made thereunder was bound to hold that such an application was subject to 
no limitation, <3) though it must be made within a reasonabletime. Jut “view 
of these rules being made an integral part of the Code, the view of the Calcutta 
Hish Court can no longer be maintained, and the limitation prescribed by Article 
181 would now clearly apply to such applications, which, in fact is now recog- 
nized ( 1 2 3 4 ) though it is held there an application made under this or rule & m 
respect of a preliminary decree passed prior to the enactment of the Procedure 
Code of 1908, would still be governed by the old practice of the Court, and be 
subject to no statutory bar of limitation ( 5 ). But the contrary has been 
maintained in Bombay and with reason. ( 6 > The Calcutta view proceeds on 
the assumption that a right of suit is a vested right, CO but it undoubtedly is, 
but then au application under this rule is not a suit but in a suit, and must 
therefore, necessarily be subject to Article 181 of the Limitation Aofe. 

2273. But another question still remains. It is enacted by section 48 (old 
section 230) of the Code of Civil Procedure that “where an application to execute 
a decree for the payment of money or delivery of other property has been made 
under this section and granted, oo subsequent application to execute the same 
decree shall be granted after the expiration of twelve years ” from certain dates 
there specified. The application of this section turns upon whether a mortgage 
decree is a decree “ for the payment of money or delivery of other property. 
According to the Calcutta High Court it is not, (8) except when the decree also 
orders” payment bv the defendant personally. < 9 > Hence, where a combined 
deeree'under this and section 90 (now rule 6) is passed, and the decree-holder 
proceeds to execute it for the realization of the balance after the mortgaged 
property has been sold, the provisions of section 230 of the Civil Procedure Code 
would apply and bar an application for execution after the expiry of twelve 
years from the commencement of proceedings against the person and other 
property of the judgment-debtor. ( I0 ) A similar view is taken in Allahabad where 
it is said that a decree with respect to immoveable property ordering its sale” 
in accordance with the provisions of the next section is not the same as for 
the payment of moneyor delivery of pro perty”— expressions used in the Co de.UD 

(1) AU Ahmad v. N&ziban, I- L. R., 24 
AIL, 542 (546) ; following Bam Sarup v. 
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from the contrary held in Banbir Singh v. 
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AIL, 453; AU Ahmad v. Naziban , IX. R., 24 
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(4) Kista Bar v. Banamoyi , 19 C.W.N. 470. 
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420; dissenting from Datto v, Shankar, IX. 
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24 OaL, 473; explained in Fazil Howldarv, 
Krishna. I. L. R., 25 CaL, 580 (582, 583). 
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This view was, however, con trover feed in Madras, where if; was held that so 
long as a decree directs payment it is a money-decree, and does not lose its 
character because it declares the mode and the order of the procedure by which 
it is to be realized.® Whatever may be said of a decree for sale under rule 4, 
a decree for foreclosure has never been held to be a decree for money wifehin the 
meaning of section 48 of the Code. 

2274. Ke-transfer of Possession. — The necessity for change 
of possession may arise in the two cases contemplated by the section. If 
the mortgagor redeems the property, it may be necessary to reinstate him 
in possession, and in such a case the first clause makes it obligatory on the 
Court to put him in possession of the mortgaged property. Of course, such a 
necessity can only arise where the mortgagee has been put in possession by 
virtue of his mortgage, though it may not be necessarily by virtue of its terms. 
Tor if the mortgagee is otherwise entitled to possession, mortgagor cannot oust 
him on redemption. On the other hand, if the mortgage is foreclosed, the 
Court is empowered also to deliver possession of the mortgaged property to 
the mortgagee. It will be noticed that on redemption the mortgagor shall (if 
necessary) be put into possession, whereas on foreclosure the Court may deliver 
possession of the property to the mortgagee. In other words, while on redemp- 
tion the Court must , on foreclosure the Court may, order re-transfer of posses- 
sion. The reason for this discrimination is apparent, for while the mortgagor is 
always entitled to get back the property mortgaged as soon as the mortgage itself 
is extinguished, it is not always that the mortgagee can demand actual 
possession on foreclosure. If, for instance, the property fprclosed is in the 
possession of tenants or is an undivided eo-parcenary share, the Court cannot 
place the mortgagee in physical possession of the share, though the mortgagee 
may in the former ease sue to eject the tenants, and in the latter case for 
partition, (2) And in such a case it would seem that it is after partition that 
the right of pre-emption would accrue,® But the mortgagee’s title as owner 
•accrues from the date of foreclosure.® 

2275. It is not necessary that the mortgagee should apply for possession at 
the same time as he applies for foreclosure. He may wait till he obtains fore- 
closure, and may then apply for possession, which the Court may deliver after 
notice to the mortgagor.! 1 2 3 4 5 6 ) The mortgagee may, however, elect to main- 
tain a separate suit which is not thereby barred.® Indeed, it may be that 
sometimes the Court is unable to give anything more than a mere formal 
possession, in which case the mortgagee may have to sue for recovery of actual 
possession, for which ha may maintain a suit within twelve years from the 
delivery of symbolical possession J7) On the other hand, after the property is 
foreclosed/ the mortgagor cannot sue for recovery of its possession on the ground 
that the decree was obtained by fraud, without also suing to set aside the 
■decree.® With the re-transfer of possession the mortgagee is, of course, liable 


1476 


TRANSFER OF PROPERTY. 


ill 


1476 TRANSFER OF PROPERTY. [0. 34, P. 3. 

to return all the title-deeds of which he held possession as mortgagee. Indeed, 
it is a term of the decree under the last section which the mortgagee is bound 
to comply with.! 1 ) 

2276. It has been before noted that the mortgagee entering into possession 

f is entitled to the standing crops with the land foreclosed 
° (5 347). Other incidents passing on re-transfer will be also* 

found discussed elsewhere (§§ 348-864:), 

2277. The principle of the case has been followed in Allahabad,® And 
so in an English case/ 3 ) where the mortgaged property had passed out of the 
hands of the mortgagee, it was observed : “ The question is, whether, when the 
mortgagee has made it impossible to restore the property mortgaged, he can 
proceed against the mortgagor to recover the amount of the mortgage-money. 
He can, undoubtedly, at law, sue upon the covenant, bub the mortgagees must 
perform their reciprocal obligation ; they are bound, on payment, to restore the 
property to the mortgagor, and if it appear, from the state of the transaction 
that, by the act of the mortgagee, unauthorized by the mortgagor, it has become 
impossible to restore the estate on payment of all that is due, I am of opinion 
that this Court will interfere and prevent the mortgagee suing the mortgagor at 
law.” It should, however, be added that this clause is no authority for support- 
ing the contention that on foreclosure of a mortgage all outstanding mortgages 
between the parties shall be deemed to be discharged. Indeed the only thing: 
discharged is the debt secured by the mortgage on which a decree under the 
last section was passed. Even in this view it has been held in Allahabad that 
if the mortgagee obtains an order absolute in respect of property decreed by the* 
first Court, during the pendency of his appeal as regards the property released 
from the mortgage, and his appeal is afterwards decreed, it will avail him 
nothing, as there cannot be a second order of foreclosure in the same case. 
This view is supported on the strength of the language used in this rule 
which provides that upon the passing of an order under paragraph 2, the debt 
secured by the mortgage shall be deemed to be discharged, W But it may be 
submitted against this view that as the appellate decree becomes a part of the 
original decree and speaks as from that date, a second order for foreclosure may 
well be deemed to be a continuation of the original order. 

2278. Another consequence of the final decree may be to extinguish a 
party’s right to redeem under another mortgage if it comes in for adjudication 
in the suit. The same property was mortgaged to A and afterwards again to A 
and B , who sued on their later mortgage and obtained a foreclosure- decree which 
was made absolute, both A and B being placed in possession of the property. 
In this suit it was, however, held that the mortgage of A and B took 
priority over the earlier mortgage in favour of A, on the ground that its considera- 
tion was used to pay off an earlier mortgage. This finding was acquiesced in 
by A who did not contest it in appeal. A, however, sued to enforce his own 
earlier mortgage offering to pay to B one-half of tbe amount of their joint decree,, 
and for the foreclosure of his share. But the Court dismissed his suit on the 
ground that in the joint suit A’s mortgage having been found to be later, it was 
for him then to redeem B % and as he did not do so but suffered the decree to be 
made absolute, he could not afterwards enforce a right which had become 
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2281, Pinal Decree when re-opened. — Though a final decree for 
foreclosure or sale cannot be re-opened in this country on any of the grounds 
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extinguished by the order. In such a case, however, if there had been no find- 
ing as to the rank of A’s mortgage in the first suit, A’s second suit would not 
have been barred. (1) 


2279. Since the mortgage is extinguished on foreclosure the mortgagee's 
title as owner dates as from that date, and it is then 6hat ; he is entitled to be 
placed in possession of the property. W And whatever may be the date of his 
•actual entry, it is from the date of the final decree that his rights and liabilities 
are determined. In other words his actual entry relates back to the time of the 
legal right to enter. ( 1 * 3 ) 

But though the mortgagee’s title is as from that date adverse, it does not 
follow that he is precluded from relying on the security and hold it up as a shield 
against the claims of a subsequent incumbrancer, and which he may do whether 
the title acquired by him is by foreclosure or by sale. This rule is founded upon 
the principle that, where a first mortgagee purchases at a sale in execution of a 
decree on his mortgage, equity regards the mortgage as the foundation of his 
title, so that the purchaser may justifiably fall back upon the mortgage if he 
fails to uphold his priority on the strength of the sale.^) 


2280. Debt discharged. — The effect of an order under this rule is to put 
Germination of aa eD< ^ re ^ a ^ on8D ^P creditor and debtor created by 

otlmr rights. the mortgage contract, so that the former cannot sue the 

latter again for recovery of “ the debt secured by the mort- 
gage.” He takes the security for whatever it may be worth in lieu of the debt ; but 
this does not mean that he purchases a pig in a poke and that if the mortgagor 
has passed on to him a worthless title he has remedy. For instance, it may be 
that he is evicted by the superior landlord, or by one claiming under a title 
paramount to bis own, in which case though he cannot sue for the debt he is 
entitled to sue for compensation for the loss of his property. In this respect 
his rights and obligations are similar to those of the purchaser of property. 
Indeed, the fact that the conditional sale becomes an absolute sale only after a 
prescribed procedure undergone by the mortgagee does not affect his rights after 
his title is confirmed by the passing of a final decree. This is the rule in England, 
where, however, it appears to be the corollary of the rule before discussed, that 
in a mortgage suit the object of foreclosure being to bar the right of redemption, 
parties are not at liberty to debate their title (§ 2101). But as this rule has 
never been extended to this country, the mortgagee would do well to make sure 
of his title before he forecloses his mortgage . &) 

[See the subject further discussed under s. 101 .] 
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(7) Notes on clauses. 


upon which it may be set aside in England, still there is no reason why it should 
not be set aside if it was procured by f raud>r passed by mistake. So where a suit 
for foreclosure was compromised by the mortgagee agreeing to give the mort- 
gagor six months’ time to pay up the amount found due, . but the Court oy 
mistake passed a decree nisi allowing only three months time, and of which 
the mortgagee took advantage and obtained a final decree, it was held that [the 
Court was entitled to set aside its decreed 1 2 ) There was no express statutory 
authority justifying this course prior to the enactment of the present Code of 
Civil Procedure, which, however, now contains express provisions for righting 
the wrong. ^ 

2282. Appeal. — Prior to the present enactment the Courts were divided 
on the right of appeal against an order passed under section 87 or 89 granting or 
refusing an extension of time. According to the view taken in Allahabad and 
Madras an order granting or refusing an extension of time was an order falling 
within the scope of section 244 (c) of the Code, and was, as such, appealable.* 3 * > 
But in order to be appealable the order must have been a judicial and not 
merely a ministerial one, as where the Court allowed deposit of the mortgage- 
money some days after the expiry of the time prescribed for payment,! 1 in 
whieh case it was held that there was no appeal. So if the order absolute 
were suffered, the judgment-debtor could not object to the delivery of possession 
as a necessary consequence, nor was that the stage at which the illegality 
of the order making the decree absolute could be^ canvassed.* 5 ) The present 
Code now expressly provides for an appeal against an order passed under 
this rule or rule 8 refusing to extend the time for fcfae payment of mortgage- 
money.* 6 ) And as to this clause the Select Committee said : “ The extension 

of time for the payment of mortgage- money is obviously of much greater 
moment to the mortgagor than to the mortgagee. Therefore the Committee have 
provided for an appeal from an order refusing, but not from an order grafting 
an extension of time,”* 7 ) So far then the present clause curtails the pre-existing 
right of appeal. Eor section 104 of the Procedure Code prohibits an appeal 
from an order passed under the Code save as expressly provided therein or by 
any law for the time being in force. And as there is no such law at present, it 
follows that the mortgagee cannot complain of extension though the mortgagor 
may do so of its refusal. But these are not the only orders possible under this 
rule, for it may have not only granted an arbiGiary extension, but granted it with- 
out putting the mortgagee upon terms, and in which case he may be seriously 
prejudiced. Again, while it is no doubt true that the mortgagor should not 
spend the extension granted to him in suspense, still it is equally true that 
there may be cases of extension which would sadly miss the salutary corrective 
of an appeal. But an order passed by the Court may be a part of the decree, in 
which case the party aggrieved would be entitled to impugn the order by 
appealing against the decree. Such for example, would be the case if the Court 
passes a decree discharging the mortgage when the mortgagor bad not paid 
the amount legally claimed to be due to the mortgagee, or where document or 
possession is erroneously transferred, or the like. An application for 
amendment of a final decree so as to bring it in conformity with the judgment, 



C, P. L. R., 177. 

(4) Per Lord Chelmsford, ti.C. in Parkin- 
son v. Banbury , L.R , 1 H.L. 1 (10); followed 
in Kartik Chandra v. Bara Gobind, 21 0. L» 
J., 75 (78). 

(5) Parkinson v. Banbury , L.R., 1 H. L,, 
1 (13. 14). 

(6) lb , p. 14. 

(7) Ramji v. Chinto , 1 B. H. 0. R, f 199 ; 

v. Ravji, 2 B.H.C.R., 214 ; Ramshei 
v. Paw^ari, 8 B.H.C.R., 236, 


(1) Daya Kishan v. Nanubi Begum , I. L. 
R., 20 All., 304; Gul Bibi v. Dakhini, 2 A. 
L, J. R., 287 (291) ; bub contra iu JBTali Pro- 
swnwo v. P&Z Mohan , I. L. R., 25 Gal., 258. 

(2) JBi&t Tulsman v. Barihar, I. L. R., 3*2 
Cal., 253, F. B. The power to set aside an 
ex parte order is one which the Court possesses 
as inherent power apart from Statute, ib. 
This is now recognized by s. 151 of the Pro- 
cedure Code. 

(3) See § 2248 ; Shanger Rao v. Ganasha t 13 


is an application lor amendment under section 152 of the Code, and not an 
application for review of judgment. ® It is consequently not appealable. 

An ex parte order passed under this, or rule 8, in favour of the mortgagee 
may be set aside at the instance of the mortgagor. (2) But the Court cannot 
re-open foreclosure on grounds upon which it may be re-opened in England. ® 

2288. Effect of Erroneous Decree.— The effect of a decree passed 
under this rule, as regards its validity and effect, must follow the general 
principles applicable to all decrees. But the procedure to be adopted by the 
Court in mortgage suits when its decree is discovered to be erroneous may briefly 
be noticed here. It has been held that where the Court delivers possession under 
a decree prematurely made final, in setting it aside the Court must make restitu- 
tion on the principle explained by the House of Lords. ® Bor one thing he is 
not liable to account as a morfgagee in possession. As Lord Oranworth said, 
“I think that it is perfectly clear law, that when a person becomes possessed 
of property, though erroneously supposing that he is a purchaser, if it after- 
wards turns out that he is not to be treated as a purchaser, but only as a person 
who has a sort of lien upon the property, that does not make him a mortgagee 
in possession within the meaning of that rule which charges him with wilful 
default;.”® He is consequently liable to account only in the ordinary way 
for the rents and profits actually realized,® its being assumed that what he did 
not receive he could not receive.® 

4- (1) In a suit for sale, if the plaintiff succeeds, the Court 

Preliminary decree shall pass a decree to the effect mentioned in 
in suit for sale, a clauses (a), ( b ) and (c) of rule 2, and also order- 
ing that, in default of the defendant paying as therein mentioned, 
the mortgaged property or a sufficient part thereof be sold, and 
that the proceeds of the sale (after defraying thereout the ex- 
penses of the sale) be paid into Court and applied in payment of 
what is declared due to the plaintiff, as aforesaid, together with 
subsequent interest and subsequent costs, and that the balance 
(if any) be paid to the defendant or other persons entitled to 
receive the same. 

(2) In a suit for foreclosure, if the plaintiff succeeds and the 
Power to decree mortgage is not a mortgage by conditional sale, 
sale in foreclosure the Court may, at the instance of the plaintiff, 
SUIt- or of any person interested either in the mort- 

gage-money or in the right of redemption, pass a like decree (in 
lieu of a decree for foreclosure) on such terms as it thinks fit 
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inclu din g the deposit in Court of a reasonable sum, fixed by the 
Court to meet the expenses of sale and to secure the performance 
of the terms. 

2284. Analogous Law. — This rule was section 88 of the Act and ran 
as follows: — 

“88. In a suit for sale, if tbe plaintiff "succeeds, the Court shall pass a decree to the 
n f - eSecfc mentioned in the first and second paragraphs of section aighty-six 

ec " 1 * and also ordering that, in default of the defendant paying as therein 

mentioned, the mortgaged property or a sufficient part thereof be sold, and that the proceeds 
of the sale (after defraying thereout the expenses of the sale) be paid into Court and applied in 
payment of what is so found due to the plaintiff, and that the balance, if any, be paid to the 
defendant or other persons entitled to receive the same. 

In a suit for foreclosure, if the plaiotifi succeeds and the mortgage is not a mortgage 
by conditional sale, the Court may, at the instance of the plaintiff, or 
. Power to decree sale any p erson interested either in tbe mortgage-money or in the right o! 

redemption, if it thinks fit, pass a like decree (in lieu of a decree for 
foreclosure on such terms as it thinks fit, including, if it thinks fit, the deposit in Court of a 
reasonable sum, fixed by the Court to meet the expenses of sale and to secure the performance, 
of the terms.” 

The rule provides for simple and English mortgages, rule 2 meets the ease 
of a mortgage by conditional sale. These provisions are supplemented by Buie 
12 of the Calcutta High Court framed under section 104, which lays down that 
“every decree for sale under the Act shall direct that, if the proceeds of sale 
shall not be sufficient to satisfy the decree, the defendant (if the original mort- 
gagor) shall personally (or if the representative in estate of the original mort- 
gagor shall out of his estate) pay the amount of the deficiency.” The second 
paragraph is taken from section 25 of the English Conveyancing Act, 1881.0) 

2285. Principle. — This section is divided into two paragraphs, the first 
under which the Court shall pass a decree for sale, and the second under which 
such a decree may be passed in the case of certain specified mortgages. 

A decree for sale can only he obtained by a simple mortgagee, an English 
mortgagee, or a usufructuary mortgagee under certain circumstances. (2) The 
holder of a charge under section 100 has also the same right. But an equitable 
mortgagee and a mortgagee by conditional sale have no right to sue for sale. (3) 
Where the mortgagee is entitled to a personal decree in addition to a decree 
for sale, he must sue for it in the same suit, and the decree should direct re- 
covery of the decretal amount from the mortgagor personally, in the event of the 
mortgaged property being found to be- insufficient. The decree made under the 
section is of the same kind as in a foreclosure-suit. After paying the mortgagee 
the surplus may be directed to be distributed amongst the puisne mortgagees, 
if any, according to their priority, the balance being paid to the mortgagor. 
The second paragraph enables the Court to pass a decree for sale in mortgages 
other than those by conditional sale. A decree for sale under the section is 
entirely in the discretion of the Court which will direct it only when it is satis- 
fied that it would be for the benefit of the persons interested in the property. 

2286. Meaning of Words. — “ If the plaintiff succeeds” i.e,, if the debt 
is proved and the plaintiff is entitled to a decree for sale. “ The mortgaged 
property or a sufficient part thereof This is important, inasmuch as it enables 
the Court to exclude from sale a portion of the property if the security is ample, 


( (I) u & 45^Viot. t c. 7* ^ 

(2) Venhatasami v. Stibmmanya , I. L. R. 



11 Mad. 88. 

(8) See s. 67 and § 1554. As to Equitable 
Mortgagee, see § 1837 ante . 
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and the decree can be satisfied from sale of only a fraction of the property. 

4{ At the instance of the plaintiff ” etc . : The Court cannot in a foreclosure-suit 
decree sale suo motu. “ Person interested ... in the mortgage-money : ” e,g, t the 
other mortgagees, sub-mortgagees, as well as charge-holders. “ Person interested 
A, An the right of redemption:” These are persons referred to in section 91 
•clause ( h ). “ Pass a like decree : ” i.e., a decree for sale. 

2287. Who may obtain a Decree for Sale.— The right to obtain a 
decree for sale under this rule is one which depends upon the nature of the 
security and the covenant made therein. Ordinarily, such a right belongs to 
an English and simple mortgagee,! 1 ) but the mortgagee in other cases may 
also acquire a right to bring the mortgagor’s property to sale. This rule 
provides a form of decree applicable to all cases in which whether from the 
nature *of the mortgage! 3 ) (§§.1543-1563,1611) or the nature of the mort- 
gagor’s covenant! 4 ) (§1601) or otherwise.! 5 ) (§§ 1555-1558, 1582, 1602) 
the mortgagee is entitled to sue for sale. According to the Madras High 
Court a sub-mortgagee is entitled to a decree for the sale of the original 
mortgagor’s interest, in cases and circumstances which would have entitled the 
original mortgagee on the date of the sub-mortgage to claim such relief. I 6 ) This 
right was, however, denied in Allahabad where the term “property” was at one 
time restricted to denote only physical object as distinguished from mere rights 
relating thereto.! 7 ) It was animadverted upon in the second edition of this 
work as presenting a view which was at once too narrow and unsupported by 
the Act! 8 ) and it has since been overruled.! 9 ) In Bombay the right of sale is 
denied on the ground that there is no privity between the original mortgagor 
and the sub-mortgagee,! 10 ) but this right necessarily follows from the original 
mortgagor’s undeniable right to redeem as against the sub- mortgagee. i 11 ) Erom 
the peculiar view of property once entertained in Allahabad it followed that a 
puisne mortgagee had also no right to obtain a decree for sale without offering 
to redeem all the prior existing incumbrances, and it was so held therein in 
several cases. ! 12 > In one case the Court seems to have carried this doctrine to 
the extent of holding that the plaintffs suit would be imperilled if he sued 
without offering to redeem the prior mortgages.! 18 ) But later cases did not 
countenance such extreme measures, but nevertheless maintained that the 
plaintiff should be given an opportunity, if necessary, by allowing an amendment 
of the plaint, to redeem the prior mortgages, and that his suit should not be 
dismissed, merely because he had failed bo offer to redeem the prior 
incumbrances. ! 14 ) This was, ho wever, a view not commended in Madras where ‘ 
the puisne mortgagee was allowed to obtain a decree for sale subject to the 
right of the prior incumbrancer. < 15 ) And the same view obtained in Calutta.! 10 ) 


(1) Ss. 67, 69. 


m 

m 

(4) 

(5) 

( 6 ) 


100 . 


S. 68. 

■ 67, 69, 98. 

S. 68 (a), 

S. 68 { b ) (c). 

Muthu Vijiav. VenkatachellamJ.* L. R. 
20 Mad. 35. See §§ 1207-1209, 3553. 

(7) Matadinv . Kazim Husain , I. L* R., 13 
AIL, 482, F. R. ; Ganga Prasad v, CJiunni 
Lai , I. L. R., 18 AIL 113; Ajudhiav , Man 
Singh , I.L.R., 25 AIL, 46. 

(8) Law of Transfer (2nd Ed.), §§ 133, 134. 

(9) Bam Shankar v. Ganeshi Per$had f 

29 All., 385, F.B. 

(10) Padgaya v. JBaji Babaji , I. L. R., 20 
Born,, 549. 


(11) See s. 60, ante , ss, 823, 824. 

(12) Saligram v. Ear Gharan , 1. L. R., 12 
All, , 548; kalicharanv • Ahmad Shah , I.L. 
R., 17 AIL, 48, Mahmmad v, Ghaffar. I. L. 
R., 21 AH., 272. 

(13) Saligramv, Ear Charan t I.L, R., 12 
All., 548. 

(14) Kalicharan v . Ahmad ShaK I. L. R., 
17 AIL, 48 ; Muhammad v. Ghaffar , I.L.R., 

21 AIL. 272. 

(15) Venhatachella v. Panjama, I. L. R., 4 
Mad., 213 ; Gangadhara v. Shivarama, I.L. 
R., 8 Mad., 246. 

(16) Kanti Bam v. Kutubuddin, I. L. R., 

22 Gal. , 33 (45). See the question further 
discussed under 0,1 34, r, 1, ante . 
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Indeed, the dissentient view of the Allahabad Court was the necessary outcome 
of the view it took of property — a view which it had abandoned prior to the 
present enactment which has, however, now left the matter no longer one for 
controversy.® In certain kinds of property a decree for sale would alone 
seem to he appropriate. ® Where the mortgagee is entitled to the rents and 
profits in lieu of interest he can only sue to take possession, but cannot obtain 
a decree for sale.® 

The second paragraph instances other cases in which such a decree might 
be given. ' 

2388. Rights of a Sub-mortgagee— A sub-mortgagee is entitled to 
a decree for the sale of the original mortgagor’s interest in cases and in circum- 
stances which would have entitled the original mortgagee on the date* of the | 

sub-mortgage, to claim such relief. ® The legal position of a sub-mortgagee has 
bean already set out, (§§ 1206 — 1209). A sub- mortgagee by virtue of his 
assignment is not only entitled to the usual remedies against the mortgagor, but j 

is also entitled to a remedy against the original mortgagee, becoming that of a j. 

surety, the sub-mortgagee becoming the creditor and the original mortgagor 
continuing to remain the debtor. After the original mortgages has made an 
assignment by way of sub-mortgage, he is not entitled to exercise a power of 
sale against the mortgagor. The original mortgagor, if he has notice of the sub- 
mortgage, is bound to pay to the sub- mortgagee, otherwise he is entitled to 
obtain discharge by payment only to his mortgagee. The sub-mortgagee is not 
in any way bound by fcbe result of any suit brought by the original mortgagee, 
for the operation of the sub-mortgage is to transfer to the sub-mortgagee all the ^ 

rights and remedies which the original mortgagee had against the mortgagor and * 

if the original mortgagee has merely obtained a decree on his mortgage, which 
he has failed to execute within limitation, there is no bar to the exercise of the 
mortgagee’s right to the sale of the mortgaged property. But to enable the sub- 
mortgagee to sue the mortgagee, it is not enough for the mortgagee to execute a 
sub-mortgage transferring his rights as mortgagee, but he must assign his mort- 
gage to him, otherwise he can at most get only a money-decree against the mort- 
gagee® (§§ 1014, 1015). In a suit for redemption of land which has been sub- 
mortgaged by the mortgagee, in which suit the sub-mortgagees are co-defendants, 
the mortgagee is entitled to have an account taken of what is due to the 
original mortgagee and then of what is due to the sub-mortgagee and that upon 
payment to the latter of the sum due to him, not exceeding the sum found due to 
the original mortgagee, and on payment of the residue, if any, oi what is due to 
the original mortgagee, both shall reconvey to the mortgagor.® Where a 
mortgagor without actual notice of a sub-mortgage makes payments to his 
mortgagee, the payments will be credited to his account, it being settled that as 
between the mortgagee and the persons claiming under him without the privity 
of the mortgagor, they cannot add bo what is due, settle the account, or turn ' ; 

interest into principal. ( 7 ) The principle is conceded ia Bombay even in the 
case where the sub-mortgage was registered, it being held that registration may 

(1) O. 34, r. I, Exp. 18 All., 113. 

(2) S. 67, ante, and Comm. {6) Nar ay an v. Ganoji, I, L. R.. 15 Bom. 

(3) Mahadctjiy. Joti t (18921 B.P J., 230, 692; citing CooteV Mortgage {5th Ed.), pp. I 

(4) MuthuVijia v. Vencatachellum, I. L. 1178-79 ; Seton on Decrees (4fch Ed.), p. 1163; 

R., 20 Mad., 35 ; Zaki Hasan v. Deo Nath followed in Gckul Das v. Devi Prasad, I. L. 

10 C. I*. I. 470 ; 4 I. C. 433 ; Alikjan v. R., 28 All,, 638. 

Bambaran, y 7 I, 0. Cal. 166 ; Kanhai Lai v. (7) Mathews v, Walwyn t 4 Ves., 119-128 ; ! 

NahadM, 18 1, C. 10udhk389. William v. Sonell, 4 Ves., 389 ; Sahadew* 

(5) Ganga Prasad v, djgumi Lai, I, L, R. Shek Papa, 6 Bom* L.R, 836. 
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(8j 44 & 45 Viet., c. 41, s. 25. 

(9) Union Bank v. Ingram , 20 Ch. D. 
463 

(30) Green v. Biggs, (1885) W.H., 128, 

(11) Foster v. Harvey, 4 DeG. I. <& S,, 59. 

(12) Phillips v. Gutterldge , 4 DeG. & I., 531. 

(13) Smith v. Rofcmsow, 1 Sm. & G. ( 140 

Newman v. 33 Beav,, 522. 


(1) Sahadev v. Sfte/k Papa, 6 Bom. L. R., 
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(2) Pp. 1409-1411. 

(8) Pern/ v. Baker , 13 Ves., 205 ; Wilson 
v. Dunsany , 18 Beav., 293 ; Gordon v. Pors- 
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(4) 15 <& 16 Viet., c. 86, s. 48, repealed and 
re-enacted in s. 25, Conveyancing Act, 1881, 
(44 & 45 Viet,, c. 41). 

(5) HoweY. Vigures, 1 Ch. R., 18. 
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operate as notice for some purposes, but it cannot operate as notice to vitiate 
payments so made.® 


2289. 

Clause (2). 


Discretionary Power to decree Sale.— In a suit for fore- 
closure upon an English or an equitable mortgage the Court 
may, under the second paragraph, order sale instead of fore- 
closure. In Daniell’s Chancery Practice ( 1 2 * 4 5 ) the instances in which the Court 
should exercise such dircretion are thus stated: — “A sale was only directed where 
the Court was satisfied that it was for the benefit of the person interested in the 
property. Thus, a sale would be directed where there was such a complication 
that the common decree could not be conveniently worked out, but not where it 
would be oppressive ; as where it would deprive the mortgagor of an old family 
estate. Where it was for his benefit, the sale of the estate of an infant mort- 
gagor might ba directed. A sale might be directed, though the mortgagor or some 
of the incumbrancers did not consent, but was refused when the plaintiff, who 
was a judgment-debtor, insisted on a foreclosure. When the mortgaged property 
consisted of lease- holds, a sale was ordered at the instance of first mortgagors, 
the property being unproductive. A sale was directed at fcheSinstance of an equit- 
able^ mortgagee by deposit of title-deeds when the deposit was accompanied by 
an agreement to execute a legal mortgage. The sale was usually directed to 
take place in the event of default being made in payment of what was found due 
by the chief clerk’s certificate, within a limited time (usually six months) after 
the date of such certificate ; but by consent, or where it was for the benefit of 
ail parties, the sale would be directed to take place within a shorter period, or 
even immediately. If the sale was directed at the request of a subsequent mort- 
gages or of the mortgagor, the Court could not, except by consent, dispense with 
a deposit which must have been enough to cover the possible expanse of a sale. 
Where the sale was directed at the request of the subsequent incumbrancer, or 
of the mortgagor, a reserved bidding was fixed of sufficient amount to cover what 
was due to first mortgagee. Where a sale was directed in a suit in which a 
subsequent incumbrancer was plaintiff, the conduct of sale was given to the first 
mortgagee. 

2290. In Ireland, and in some of the British Colonies, it is customary to- 
pray for sale instead of a foreclosure, the surplus arising out of sale being paid 
over to the mortgagor, who is then liable to make good the deficit.® The 
power of the Court to decree sale in a foreclosure-action was for the first time 
recognized by the Chancery Amendment Act, W but in the case of a reversion,® 
or of an advowson® the mortgagee was permitted to foreclose or sail. An 
equitable mortgagee is entitled to obtain an order for sale.® In England an 
order for sale may be obtained at any time before hearing ® or after the passing 
of even the decree nm.® But an order for immediate sale cannot be taken 
except on compromise or under other special circumstances, such as the unpro- 
ductive nature of the property, Was where the income therefrom is insufficient or 
keep down the interest f 12 ) or where the arrears of interest are considerable, ( 13 > 





Bufe in no case can sale be decreed without; notice to the mortgagor/ 1 ) As a rule 
a period up to six months is allowed to the mortgagor for redemption before 
•ordering sale.* 2 ) No party’s consent is required to justify an order for sale which 
is absolutely within the discretion of the Court, but the Court will not make 
such an order as a matter of course without good reason being assigned for 
ordering it instead of foreclosure.* 3 ) 

Moreover, no sale will be ordered where it will be oppressive to any person 
interested.* 4 ) Bor instance, the Court will refuse sale at the instance of the 
second mortgagee where the present value of the property is insufficient to 
cover the first mortgage, but its value is likely to ® increase. But in this as 
in any case, if the mortgagee applying for sale pays in the amount required to 
satisfy the dissenting incumbrancer, the Court has then the power to order 
sale free from his incumbrance.* 6 ) 

2291. Form of Decree. — This section lays down the form of decree 
in mortgage- suits for sale. The procedure to be followed by the mortgagee 
obtaining a decree under this section is the same as in foreclosure- suits. But 
in drawing up the first clause as it stood as a part of section 87, the difference 
between the foreclosure and sale was overlooked, and consequently, it was 
held not to bear too literal a construction. It was, indeed, sought to be so 
construed in an Allahabad case,® in which it was held that the Court had 
no power to allow interest beyond the date which has to be fixed within six 
months from the date of tbe decree.® This case was, however, animadverted 
unon bv the Privv Council who remarked : It must be admitted that the 



(4) Sukhdeo v* Lachman , I. h. R., 24 All,, 
458.' ' 

(5) Sonatan Shah v. Ali Newaz Khan , I.L. 
R., 16 Gal., 428; Lata Tirhini v. LaZa 
Hurruck, I.L.R., 21 Cal., 26. 

{B) Ram Lalv. Narain , I. L, R., 12 AIL, 
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deference to this view the words “ together with such subsequent interest and 
subsequent costs ” have been inserted in the first clause, but the amendment is. 
insufficient and does not provide for the insertion of an order for payment of 
interest upto the date of sale, which is what their Lordships indicated should 
have been done, but which has, however, been done in the form of the decree 
prescribed in Appendix D, Form No. 4, of the Code of Oivil Procedure. But as- 
the clause now stands what the Court may do is to fix a day within six months 
from the date of its preliminary decree for redemption of the mortgage 
calculating interest only up to that date — all future interest being left to- 
subsequent arrangement as in the case of foreclosure. 

It will be noticed that the first clause further proceeds to enact that the 
decree shall also provide thac “ in default of the defendant paying as therein 
mentioned (i.e., as mentioned in rule 2), the mortgaged property or a sufficient 
part thereof (shall) be sold.” This clause follows the lines laid down in the last 
clause under rule 2, and is likewise of its own force insufficient to justify a sale- 
without an order passed in accordance with the provisions of the next rule. It 
has, however, been held in Calcutta that an order absolute is not indispensably 
necessary, provided that an order for sale is passed on the motion of the decree- 
holder.® The question will have to be re-discussed under the next rule, 

2293. A decree under this section may either declare the amount due on 
the mortgage at the date of such decree, or direct that an account be taken 
of what will be due to the plaintiff for principal and interest on the mortgage 
on a future day which is to be fixed by the decree itself.® Although the section 
follows the analogy of a foreclosure- decree, still there is a difference between the 
two, for while in a foreclosure- suit the mortgagee cannot obtain a personal decree 
in addition to the decree on his mortgage, the mortgagee may, under this section 
couple the two reliefs together ; but where he is so entitled, he must sue for them 
in one suit, as the mortgagee is njt entitled to maintain a separate action for the 
balance, after the sale-proceeds are found to be inadequate. ®) But a mortgagee- 
asking for a decree for sale as well as for a personal decree may, subsequently if 
be is so advised, relinquish his claim for sale of the mortgaged property, and ask 
merely for a simple money-decree, but such a course may bring his execution in 
collision with the provisions if he subsequently elects to attach the relinquished 
property. Where a mortgagee sued for a decree for sale on his mortgage “ or any 
other relief to which the plaintiff might be entitled,” and the mortgage contained 
a personal covenant, it was held that the mortgagee could, if he was subsequently 
so advised, relinquish his claim for sale of the mortgaged property and claim 
instead a simple money-decree. ® On the other hand if the mortgagee omits 
to claim and obtain a personal decree against the mortgagor, although such a 
decree might have been passed under the mortgage, he may resort to the special 
provisions of section 90 which enables the Court to pass what is in effect a 
supplementary decree. ® A decree under the section is a decree nisi or conditional 
decree, and cannot be executed unless it is made absolute by an order obtained 
under the next section. ( Q ) And if it provides for sale after the period allowed 
therein for redemption, it cannot be made absolute or executed before its 
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All., 194. 

(2) See form No. 128 in Schedule IY of the 
'Civil Procedure Code (Act XIV of 1882). 

(3) Daya Chand v. Bern Chand, I. L. R,, 
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expiration. W And if a decree contains, as it ought to contain, a direction for 
eale of the mortgage premises, the proceeding under such a decree by attachment 
of the propertv prior to sale would seem to be unnecessary as it would be ex- 
pensive and dilatory. “ Neither in this Court at its original jurisdiction side, 
nor in the English or Irish Court of Equity is or has been any such procedure 
resorted to for the enforcement of decree directing a sale. The direction for 
sale in the decree ( 1 2 3 4 ) is in itself sufficient authority for sale. That direction is 
founded on the specific lien or charge on the premises created by the contract 
of mortgage, and not on the execution clauses in Code of Civil Procedure.” w 

2298. There is nothing in this section to prevent the holder of two 
mortgages from bringing the mortgaged property to sale in execution of his 
decree obtained on the second mortgage reserving his right under the prior 
mortgage. But this was not permitted in Allahabad, where a puisne mortgagee 
was held disentitled upon his own mortgage subject to the rights of the prior 
mortgage. But this procedure may sometimes conduce to a curious result. For 
suppose a person to hold two mortgages— the first a usufructuary mortgage and 
the seeond a simple mortgage. Now as the usufructuary mortgagee obviously 
cannot bring the property to sale, and as he cannot sell on his second mort- 
gage subject to his rights under his first mortgage, it follows that he cannot 
•sell at all. W But this impasse created by the wrong notion of property which held 
away in that Court ever since the decision in Matadin' s case ( 5 6 7 ) has since been 
removed by overruling that precedent (6) bringing the decisions of that Gourt 
in line with those of the other High Courts. 

2294. Interest. — Whatever may be the power of the Court to decree 
interest in a suit for forclosure (§ 2199) it is now settled that this section does not 
preclude the Court from awarding interest up to the date of realization, and 
that its power is not limited to awarding interest only up to the date fixed for 
payment. ( 7 ) And in such cases the tendency of the Court is to presume con- 
tinuance of the interest after the due date even though the Court simply ordered 
that a certain sum, ‘with future interest at 7 per cent, per mensem from the 
date of the suit ’ shall be paid on or before a certain date (fixed in accordance 
with this section. ( 8 ) So a decree for sale with “future interest to 20th July 
1886, at 6 per cent.” does not imply that if the property is not redeemed by 
that date, interest shall cease. On the other hand, having regard to the fact 
that the Court fixes that date for the mortgagor to redeem his failure to do so 
is no reason for cessation of interest, simply because the Court did not at the 
time of drawing up the decree contemplate the subsequent delays which may 
have since become inevitable. 
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2295. Costs. — In a mortgage suit for sale the mortgagor is not 
personally liable for costs even in a decree passed under this section. He is 
no doubt personally liable but bis liability is contingent upon the sale-proceeds 
of the mortgaged property proving insufficient. U) In one case where the decree 
contained even a direction for personal recovery of costs, the Court held that 
the direction could not be enforced against the mortgagor personally except 
by an application under section 90. But the question in such cases is one 
of construction to be presently considered. Butin a decree properly worded 
the direction should be clear that the costs no less than the rest of the mort- 
gage-money shall first be recoverable out of the sale proceeds of the mort- 
gaged property and that any balance if still due shall then be payable by the 
mortgagor personally in accordance with the provisions of rule 6. 


2296. The provisions of the Succession Certificate Act ( 1 2 3 ) have been 
held to be inapplicable to the representatives of a deceased 
H Succession cerfci- mortgagee in a suit for sale, where no personal decree is 
ca e ‘ demanded. But this view taken in Calcutta, ( 4 ) Bombay( 5 ) 

and Madras, ( 6 ) has not been followed in Allahabad, where a Full Bench has 
maintained the contrary view. 


The question really turns upon the language of this rule and of section 4 
•of the Succession Certificate Act, ©) which provides that “no Court shall pass 
a decree against a debtor for payment of his debt” without a succession 
certificate. ' And the sole question is therefore reduced to this : Is a decree 
passed under this section a decree passed against a debtor for payment of his 
debt ? It is conceded in Allahabad that a decree for foreclosure is not such a 
decree, and if so, there would seem to be scarcely room for discrimination, for 
the form here prescribed is not different ; but, of course, the decree may be 
varied by the addition of a clause for personal recovery of the balance, if any, 
remaining due after appropriation of the proceeds of sale of the mortgaged 
property. Even in such a case though the decree can hardly be described as a 
decree “ against a debtor, '* the fact that the balance is a debt personally 
recoverable from the debtor may justify the application of section 4 of the 
Succession Certificate Act. $) Such a decree is, however, not a decree under 
this rule, but a combination of decrees under this and rule 6. It has been 
•held in Allahabad that such a decree is not a decree for money to which the 
rule of limitation laid down in section 230 (now s. 48) of the Code is appli- 
■cable. 

In any view a succession certificate is not necessary where the money 
■claimed in the suit was no part of the estate of the deceased at the time of his 
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death (1) nor where the debt was due to a Mitaksbara family, though the 
security stood only in the name of deceased member of the family. 

2297. As this rule originally stood, the Courts were confronted with the 
a 1 9 question whether the decree passed thereunder was or was 

Is the decree na . ^ ^ g na j decree, so t h a t a q subsequent proceedings 

should be treated as proceedings in execution. This question has now been 
set at rest by the amendment, the effect of which has been already set out- 
In that view the party aggrieved might have appealed both against the 
preliminary decree passed under this rule, as well as the final decree passed 
under the next rule, but for the following provision of the Procedure Code which 
enacts that “where any party aggrieved by a preliminary decree passed after the 
commencement of this Code does not appeal from such decree, he shall be 
precluded from disputing m correctness in any appeal which may be preferred 
from the final decree. n ( 1 2 ) Consequently all matters disposed of by the 
preliminary decree should be appealed against on the passing of that decree, 
the appeal against the final decree being then confined to such matters as have 
been decided since the first decree. In this respect the procedure formerly was 
somewhat similar, it being held that a party aggrieved by the improper passing 
of a decree for sale need not wait till it is made absolute, but may at once sue 
to set it aside. < 3 4 ) But hs must now appeal from the preliminary decree or 
not at all. Where a decree had been obtained against a minor defendant who 
was not properly represented in the suit by a guardian ad litem , or was only 
represented by one not lawfully constituted, or who was disqualified to act as 
such, it was held that it was not necessary that the minor should have appealed 
against such a decree or have moved to set aside by an application, before 
instituting a separate suit, to maintain which 'it was not necessary to aver 
fraud or collusion. W Thus, for instance, a married woman being incompetent 
to act as a guardian ad litem to her minor son, ( 5 ) a decree obtained against 
him as represented by her could be impugned in a separate suit instituted to set 
it aside. 

2298. An alienation of the mortgaged property after the passing of the 
decree nisi and before it is made final is bad being made pendente lite , but the- 
alienee being the assignee may be impleaded in appeal by the mortgagee under 
O. 22, r. 10 of the Code of Civil Procedure. But such an assignee is not a 
necessary party to the appeal and would be bound by its result even if he is 
not impleaded. Hence his addition, even when made, does not initiate as 
regards him a new proceeding and from which it follows that he can only 
taka such pleas as his assignors could have raised and cannot introduce any 
new defence, such as a plea of limitation to the appeal, which could not be raised 
by his assignors* W Of course, the Us must be deemed as pending until the 
completion of the sale. ^ 
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ENFORCEMENT OF CHARGE, 


2299, Position of Decree-holder as against Third Parties.- 
The question, whether a simple mortgagee is entitled to have a sale made in execu- 
tion of a decree sat aside, under the provisions of section 310- A (0. 21, r. 89) 
of the Code is one, the answer to which naturally depended upon the language 
used in that section which conferred the right of re-purchase upon“ any person 
whose immoveable property has been sold.” The question then resolved itself 
into this : Gould it be predicated of a simple mortgagee that a sale of the 
mortgaged property was the sale of his property ? It is evident that this could 
not be said of a simple mortgagee who was a mere mortgagee and nothing 
more.! 1 ) That section was, however, applied to mortgagees,! 2 ) though it did not 
apply to an under-tenant or under-ryot,! 3 ) And this view has now been 
affirmed by the Legislature in O. 21, r. 89, which enables not only the owner 
but also one “ holding an interest therein by virtue of a title acquired before 
such sale ” to re-purchase the property by having the sale set aside. This would 
even include a puisne mortgagee who had formerly no right to apply under 
section 310- A to set aside the sale held in execution of a decree obtained by 
a prior mortgagee, but to which he was not a party.! 4 ) It may be added that 
neither section 310- A nor its present equivalent (0, 21, r. 89) has any application 
to sale of mortgage-decrees. ! Q ) 

As regards the right of the mortgp§ee to appeal it was formerly held that an 
order passed under section 310-A of the Code was appealable, being one passed 
under section 244 (c) of the Code.! 6 ) And so it was held in Bombay that it was 
appealable only when it fell within the terms of that clause, but not otherwise.! 7 ) 

2800. Enforcement of Charge.— In England a charge or a lien may 
be enforced only by sale, and not foreclosure.! 8 ) Where a decree merely 
creates or declares a charge, a suit would have to be instituted under section 67 
to enforce the charge,! 9 ) and a decree may then be made in the terms of this 
rule. But if the decree declaring the charge further directs that in case of 
non-payment, the money shall be realized by execution and sale of the property, 
no suit or subsequent decree under this rule would then be necessary. 

Where a mortgaged property, being a revenue-paying estate, is sold free 
from all incumbrances for arrears of revenue, the lien of the mortgagee is on 
the principle of substituted security transferred from, ths property itself to the 

remains after satisfying the Government 
demand.! 10 ) And so where after a declaration made by Government for the 
acquisition of property under the Land Acquisition Act, the owner executed 
mortgage, it was held that the mortgagee could execute his decree obtained 
upon such mortgage by attaching the compensation-money in the hands of the 
collector to which the mortgage-lien became transferred.! 11 ) But according to 
Aikman, J.. the proper remedy in such a case is to apply to the Collector under 
section 9 of the Land Acquisition Act.! 12 ) Consequently, where a portion of the 

’ (1) MtyaNandav. Heera Lall,5 Bom. L.R , 74. ' j~ 

63. (8) Tennant v. Trenchard , L. R.* 4 Ch,, 

(2) Malliharjunadu v, Lingamicrti, I. L. 637(642). 

JR., 25 Mad., 244, F.B. (9) Aubhoyessury v. Gouri Surikur , I, I*. 

(3) Ahed Mollah v. Diljan, 6 C. W. N„ R., 22 Gal., 859 ; Matangini v, Chooney- 

clxxv* money 1 LL.R., 22 Gal., 903, 

(4) Ibid. (10) Kamala Kant v. Abul Barkat, I. L. R„ 

(5) Phul Chand v. Nitr Singh, 26 27 Gal., 180; distinguishing Ram Din v. 

Gal,, 73 (78). Kala Prasad , X.L.R.,, 7 All., 602, P. 0. ; 

(6) Phul Chand v. Nur Singh , I. L. R., Miller v. Runga Nath, I.L.R., 12 Gal., 389. 

28 Cal., 73 ; Kriya Nathv. Ram Lahshmi , (11) Jotoni Ghowdhrain v. Amor Krishna , 

1 C. W. N. 703* 13 O.W.W., 850, 

(7) Murlidhar v* Anand Rao t I, L. B.' t 25 (12) Act X o! 1870; Basa Mai v. Tejammalt 

Rom., 418; Pandurang v. Krishnabai, 1 LL.R,, 16 All., 78 (79). 
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mortgaged property is acquired by Government under the Land Acquisition Acfe 
and in response to the notification under that Act, the mortgagee does not put 
in any claim, he cannot afterwards attach the money in execution of his decree 
for sale. W In a suit for sale an account would have to be taken in the same 
way as in an action for foreclosure, and if there is an equity entitling the 
mortgagor to have a general account taken he is bound to set it up, and cannot 
insist on it in a fresh action. ( 1 2 ) When property is sold under a decree on the 
first mortgage, the right of a puisne incumbrancer, who was a party to the decree, 
to follow the surplus sale-proceeds is an equitable right, equity regarding hie 
right not as extinguished or discharged by the sale, but as transferred thereby 
to the surplus sale-proceeds which would be treated as a part of his mortgage- 
security and his right to follow the money or the nature of th8 suit to enforce 
such right cannot be affected by the fact that the money had been withdrawn 
from the Court by a party having notice of the plaintiffs right. ®) Certain 
property was sold under a decree on the first mortgage, the second mort- 
gagee whose mortgage had then matured, being a party to the decree. 
Subsequently, the first mortgagee, who had a third mortgage on it, obtain- 
ed a decree thereon, the second mortgagee being no party, and withdrew 
the surplus sale-proceeds in part satisfaction of the latter decree. The second 
mortgagee afterwads sued on his mortgage, claiming inUr alia to recover the 
surplus proceeds so withdrawn with interest. It was held that the plaintiff 
could only establish his right to the money not as owner, but as part of his 
mortgage- security proving an existing right under his mortgage and the suit 
so far as it related to the claim to recover the surplus sale-proceeds with 
interest, being one to establish the plaintiff’s right as mortgagee, was a suit to 
enforce payment of money charged upon immoveable property within the mean- 
ing of A r dele 132 of schedule II of the Limitation Act, and not one for money 
had and received, the second mortgage not having been proved in the first 
suit and no order having been made therein declaring the second mortgagee 
entitled to the sum in dispute.^) 


2801. Construction. of Decree. — There is no difficulty in construing' 
a decree drawn up in the form prescribed for the purpose in the Code of Civil 
Procedure. But decrees are often drawn, up in a crude and inartistic form. It 
becomes then necessary to construe them. Ordinarily, a decree must be 
construed as it is, for the rule is that, a claim made but not decreed is 
presumed to have been refused. But a party benefiting by a particular con- 
struction of the decree is not debarred from showing it. And it is now 
authoritatively held by the Privy Council that a decree may be construed in 
the light of the judgment, and even the plaint and the pleadings may be looked 
at for the purpose of ascertaining its true meaning,® A mortgage-decree for 
sale is not absolutely bad for being not worded in the prescribed form. Thus, 
for example, where in a ease on a hypothecation-bond for payment of the 
secured debt, the decree contained the following words : “ The property 

hypothecated in the bond being also held liable for the whole amount thus 
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awarded,” it was held that the decree was in reality a decree for sale, and could 
be executed as such! 1 2 ) So again, a decree that the claim of the plaintiff with 
costs of the suit and future interest at eight annas per cent, per mensem be 
decreed has been construed in the light of the claim, by the majority of the 
Allahabad Full Bench to be a decree for the enforcement of a lien. (2) Where a. 
mortgagee in suing upon his mortgage included in his plaint certain property 
which was not included in the mortgage-deed, and this fact was apparently 
overlooked by the defendant who defended the suit, and where while the 
judgment declared ‘* that a decree be given against the hypothecated estate 
the property affected was described in the decree as “ the property specified in 
the plaint.” It was held that the decree must be held to refer to the hypothe- 
cated property mentioned in the plaint, and that neither section 13 nor section 
244 of the Oode of Civil Procedure excluded the defendant from subsequently 
suing to recover the property wrongly included in the plaint,! 3 4 ) Where a decree 
though not containing a direction for sale of property is construed by order in 
execution as containing such a direction, such orders will eperate as res 
judicata and estop the judgment- debtor from afterwards raising contentions 
inconsistent with such orders.W 

2302. Ordinarily, if a decree passed under the Act is ambiguous, the 
Court executing it must put its own construction on it, and, if possible, will 
construe it as a decree, properly framed according to law ; but where there is 
no ambiguity in the decree the executing Court is bound to execute it according 
to its terms whether the decree be right or wrong. ( 5 ) It has been held in 
Calcutta that the executing Court cannot go behind it or question its validity,! 6 ) 
but the contrary has been maintained in Bombay where it has been held that 
the executing Court is entitled to see that the decree it is called upon to 
execute is of a Court competent to pass it. ( 7 ) When there is nothing 
in the circumstances of a case to justify a particular construction, the 
Court cannot import into the decree what might have been ordered by it. 
Thus in a case upon a simple mortgage where the decree ordered that “ the 
amount claimed together with costs be caused to be paid by the defendants to 
the plaintiffs in this way, that the property pledged under the bond be held bound 
by the decree, and that the decree be realized by the sale of the pledged 
property,” no provision being made for realization from the other estate of the 
judgment-debtor, it was held that, under the circumstances, it must be presum- 
ed that the Court meant to limit the right of the plaintiff to recover to the 
mortgaged property, and to that alone, and that therefore the decree-holder 
could not proceed against any other property of the judgment-debtor. ! 8 ) A 
decree given “ according to the terms of the judgment-debtor’s written state- 
ment” should be construed in the light of that statement. I 9 ) 

2303. But it has been observed in a ease, that while “ it may 
have been right at a time when the provisions of the Transfer of 
Property Act were novel and unfamiliar to the Court to put an indulgent 


1492 


[0. 34, r. 4. 



(4) Maharaja of Bharalpur v. Bam Eanno 
Dei, I.L. B., 23 AIL, 181, P. 0. ' 

(5) Mohunga Ojha v. Bam Bahadm , 16 

0. W. N. 73, 15 1. 0, 23. 

(6) Of, Bans Gopal v. Bwp Narain, 19 

1. C. (All.) 84. 


(1) Muthuraman v. Ettappasami, I. L.R., 
22 Mad,, 372 (375). 

(2) Maqbul v. Balia Prasad, 1. L. B„ 20 
All., 523, P.B. ; Chiranji v. Moti Bam, (1898) 
A.W.N., 33, overruled. 

(3) Maruti v. Krishna, I. L. B., 23 Bom., 

£ 92 . 




TRANSFEB OF PBOPEBTY. 


construction on tbeir decrees/ 5 but the same indulgence should not be shown 
to a decree passed, as for example, in 1889, i.e„ seven years after the passing of 
the enactment. It was further said that where the elements which are requisite 
to make a proper decree for sale at the suit of a mortgagee are wholly wanting, 
the Court will not put upon it an interpretation favourable to the party whose 
business it was to see that he got a proper decree/ 1 2 ) In construing decree 
vague and indefinite clauses are to be ignored. The order for costs if made 
payable personally by the mortgagor must be expressly made. A clause to the 
effect: ** It is further ordered that the defendant aforesaid do pay to the 
plaintiffs aforesaid the sum of Bs. 876-8, the amount of costs incurred by them 
in this Court ” — is not by itself sufficient to entitle the decree- holder to recover 
the amount from the mortgagor personally. ( 2) Thus again in a case where the 
decree ran thus :* “ Plaintiffs should pay the sum of Bs. 733 to the defendants 
within a month of this date ; in case they do not pay the money then in the 
year in the month of Chaitra in which they pay the money, the defendants 
should give back to them possession of the land ; till that time the defendants 
should pay the Government assessment and enjoy the produce in lieu^ of 
interest ; ” it was held that the words of the decree were vague and indefinite, 
and were to be considered as really mentioning no time for payment. The 
decree was, therefore, to be taken as operating from its date, there being 
really no difference between a decree which says, “ the money shall be paid/* 
and one that says, “money shall be paid in future years. ” Both are 
equally indefinite and must he considered as really prescribing no time for 
payment/ 3 ) 

This section only determines the time for redemption or sale alternatively 
of the mortgaged property and does nob limit the right of the Court to grant 
interest only up to the date fixed for payment, rather than up to the date of 
realization/ 4 ) 

2304. It has been stated before chat the costs of the mortgagee's suit are 
ordinarily recoverable first from the sale proceeds, the 
balance, if any, being payable by the mortgagor. But though 
such should be the directions of a mortgage decree for sale, 
cases are found in which the use of ambiguous expressions, 
sometimes leads to the contention that the mortgagor was made unconditional- 
ly liable for costs. So where the first Court disallowed sale which was decreed 
“ with costs and interest ” but the decree had not been drawn up in the form 
sanctioned by this rul8, the question was whether the costs were recoverable 
without recourse to section 90, which the Court held they could by adding that 
e< in cases of this kind what we have to see is not what decree the Court ought 
to have passed, but what decree the Court has passed. But it is submitted 
that the latter question cannot be viewed except in the light of the former, since 
it is an elementary rule of construction that an ambiguous decree must be 
construed so as to make it conform with, rather than contravene the law/ 6 ) If 
as in the last case, the first Court dismissed the suit which is decreed on appeal 
with costs, it will be presumed that the decree passed was in accordance with 
this rule. On the other hand, where a decree in the terms of this section is passed 
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in the first instance, and the mortgagor's appeal is merely dismissed with costs, 
the latter would be recoverable from the person of the mortgagor. W 

2805. How much Property may be sold.— The sale contemplated 
by this section is the sale of the whole, or of a sufficient portion of the 
mortgaged property. It would thus appear that the only discretion the Court 
has in the matter is to order that only property sufficient to pay off the 
mortgage -decree and not the whole of the mortgaged property shall be sold. 
But is the Court bound to order this, even in a case where the mortgagee has 
released a portion of it from his mortgage ? There can be no doubt that the 
mortgagee may release any portion of the mortgaged property from his debt, and 
in that case the residue would be the mortgaged property which the Court will 
have to deal with under this section. But while the mortgagee may release 
any portion, he cannot by so doing impose upon the mortgagor a personal 
liability to him to which otherwise he would not be subject. If, therefore, the 
mortgagee releases a substantial portion of the mortgaged property without the 
consent or acquiescence of the mortgagor, the latter may well object on the 
ground that the mortgagee could not without his consent increase bis personal 
liability J 1 2 * 4 ) And since all portions of the mortgaged property should equitably 
bear their share of the burden (3) it follows that the mortgagor has even a stronger 
case when the portions released are those in which the equity • of redemption 
had passed out of his hands to other persons. Where, therefore, the plaintiff 
mortgagee released the purchaser defendants from all liability by receiving from 
them a consideration which did not represent the full and true value of the 
property in their hands, and the Court passed a decree for sale of the remainder 
which being found to be insufficient to discharge the debt, the Court refused the 
mortgagee’s application for a supplementary decree holding that the mortgagor 
was still entitled to claim to have the excluded property sold before a decree 
can be passed against him under section 90 (now r. But whether it is so 

or not, it is clear that the mortgagee has not the unqualified right to give up 
any portion of the mortgaged property, though the Court is, on the other hand, 
not bound to order sale of the entire property mortgaged, but may order sale 
of only so much as will be sufficient to satisfy the mortgaged 5 ) The Court 
may by consent allow a sale out of Court if it will be conducive to the conve- 
nience or interest of the parties, but the purchase-money must even then be; 
paid into Court.! 6 ) The Court will distribute the sale-proceeds amongst the 
several incumbrancers according to their respective rights and priorities, the 
surplus, if any, being paid over to the ultimate owner of the equity of redemp- 
tion. f 7 ) Such distribution may be made, without an account upon affidavits of 
the incumbrancers specifying their respective claims.! 8 ) 

It is apprehended that where in a foreclosure-suit sale is ordered, the 
decree mast be framed as prescribed in this section, and in all other respects 
the suit thereafter will be treated as one for sale. 

2806. Limitation. — A suit which admits of a decree for sale is, as 
regards limitation, governed by the rule which is now no longer the subject of 
controversy. The subject has already received due attention in the foregoing 


(1) Bans Gopal v. Bup Narain , 19 I. C« 
(All.) 384. 

(2) Bam Banjan v. Indr a Narain, I, L. 
R. } 38 AIL, 890. 

|3) S. 82 and Comm. 

(4) Bam Banjan v. Indr a Narain, LIj.R., 

33 CaL, 890; contra in Sheo Pra&ad v. Behari 


Lai, 25 AIL, 79. • 

(5) Wade v. Wilson, 22 Ch. D., 235. 

(6) Ralph v. Horton, 19 W.B. (Eng.), 220; 

Davies v, Wright, 32 Ch. D., 220. j 

(7) Seton, Decrees (5th Ed,), 1593. 

(8) Righam v. King, 14 W. R. (Eng.), 414,* 
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pages to which reference should be made for more particular information (§§1222- 
1226). Where a prayer for personal relief is joined in the suit, the limitation 
allowed to recover personally is the same as if a separate suit had been brought 
for it. That there is a personal liability upon an instrument charging a debt upon 
immoveable property, does not carry with it the effect of extending the period 
of limitation fixed for personal demands. Hence where a mortgagee of land 
sought, after the lapse of more than six years from the date when the mort- 
gage-money was payable, to enforce two distinct remedies, the one against the 
property mortgaged and the other against the mortgagor personally, on the 
contract to repay it, it was held that Article 132 of the Limitation Act® 
applied only to suits to raise money charged on immoveable property out of that 
property ; and that the twelve years’ rule did not apply to the personal remedy 
as to which the shorter period prescribed in Article 65 of the same Act was 
applicable.® Similarly while a suit for sale of pledged goods may be instituted 
within six years under Article 120 of the Limitation Act, a suit for personal 
decree would be barred after three years under Article 57 ® where a mortgagee 
in possession sold the mortgaged property, and the mortgagor instituted a suit 
both against the purchaser and the mortgagee, but after twelve years from the 
sale, his claim was held to be barred as against the purchaser under Article 134, 
Schedule II of the Limitation Act, although the mortgagee’s possession was 
under a decree entitling him to hold possession until the payment of the mortgage 
debt. It was held in the case that the absence of bona fides as distinguished from 
actual knowledge of the vendor’s title did not prevent the purchaser from claiming 
benefit of the Limitation Act. In order to give the purchaser the benefit of 
Article 134, the purchase need not be bona fide in the sense of being without 
constructive notice ” of the restricted nature of the vendor’s title, but by the term 
" purchaser ” in that article is meant a person who purchases that which is 
de facto a mortgage upon the representation made to him and in the belief that it 
is an absolute title.® Although charge- holders may sue for sale, the limitation 
governing the enforcement of a charge is twelve years as provided by Article 
132 of the Limitation Act ; ( 5 ) Article 147 being now held applicable 
only to mortgage-suits for foreclosure or sale (§ 1222 — 1226). The order 
for sale may be made at any time before a decree for foreclosure is made absolute. 
In a case the mortgagor obtained the extension he had prayed for on condition 
that the mortgagee should immediately obtain and continue in possession until 
payment was made by the mortgagor. The time fixed expired, but the mort- 
gagor did not pay tbe amount ; and the mortgagee held possession for more than 
twelve years, after which the mortgagor sued for redemption. But the Court 
held that the mortgagee could not be ousted, as his title had become indefeasible 
by adverse possession.® 

Where a higher rate of interest allowed by the decree was afterwards reduced 
on the motion of the judgment-debtor, who became thereupon entitled to a 
refund, his application for that purpose was treated as an application under 
section 244 of the Code, and as. such, subject to Article 178 (now Act 181) of the 
Limitation Act calculated from the date of the amendment of the decree.® For 


(X) Act XV of 1877 ; now see Act IX of 140, 

1908. (5) Khemji v. Rama, I. L. R,, 10 Born., 

(2) Ramadin v. RaXka Prasad , I. L. R., 7 579 ; Kamala Kant v. Abul Burkat, 

All., 502; F.C.; Girwar Singh v. Thakur Na - 27 Cal., 180. 

fain, 14 Cal., 730, F.B. ; Bulakhi (6) Makhan v. Bhagirath Prasad, ( 1905) 

Ganu v. TtCkaram, I.LR., 14 Bom., 377. 0. C., 33. 

* <3) Mahalinga v. Ganapatti, I. HR., 27 (7) Barmin v. Mahd. Yar Khan, T, Ii. B* 

528, F.B. . 27 AIL, 485. 

(4) Bcrndm v. TOifw, I. L. R.. 19 Bom., 
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the purpose of this rule, an appropriation by creditor of a payment towards 
interest may suffice to extend the period under section 20 of tbe Limitation 
Act,® if such appropriation was in accordance with the terms of the mortgage- 
deed, though it may not have been otherwise expressly authorized.® 


2807. Decree on Award.-- This and the following section would apply 
to a decree obtained on the award of arbitrators Hied in Court,® or a compromise 
effected in pursuance of section 44 of the Dekhan Agriculturists’ Belief Act.® 

2808. Court-fee, — A suit for sale of the mortgaged property even when 
no personal decree is sought against the mortgagor must be stamped with an 
ad valorem court-fee on the principal and interest claimed and not as in the 
case of foreclosure, on the principal amount merely. (5) For the Court-fee 
payable on appeal, reference should be made to rule 2 (§ 2244), 

2809. Appeal. — A preliminary decree for sale like a similar decree for 
foreclosure is not an inchoate decree but one which is final as to the rights thereby 
determined. As such it is appealable and should be appealed against, otherwise, 
rights decided thereby cannot be raised in an appeal against the final decree. 
Where a party appeals against the preliminary decree, the Court has no jurisdic- 
tion to dismiss the appeal merely on the ground that the decree had since been 
made final. On the other hand, if the preliminary decree is reversed on appeal, 
the final decree being dependent upon, it will, so facto become inoperative. ® 
Where however, before the preliminary decree is appealed against, the decree is 
made final, there should be only one appeal against the final decree, and if the 
appeal be made only against the preliminary decree, the Court should order 
amendment of the appeal so as to convert it into an appeal against the final 
decree. It should not and could not dismiss the appeal. ® 

2310. Not a Money Decree. — A decree passed on a mortgage for sale 
of the property is not aj money decree and cannot be executed as such, nor can 
the mortgagee be permitted to execute it otherwise than in accordance with the 
procedure applicable to such decrees.® 

2811. Assignment of Mortgage Decree.— It has already been 
stated before (§65) that a mortgage decree for sale of land is not immoveable 
property within the meaning of section 17(6) of the Indian Registration Act, and 
that as such its assignment is not compulsorily registrable.® 

5. (1) Where on or before the day fixed the defendant pays 

into Court the amount declared due as aforesaid, 
Final decree in together with such subsequent costs as are men- 
* U * M iCi c ‘ tioned in rule 10, the Court shall pass a decree — • 

(a) ordering the plaintiff to deliver up the documents 
which under the terms of the preliminary decree he 
is bound to deliver up, 

(1) Act IX of 1908. (6) Ruppusavzi v. Baguma , 24 M, L. J., 

(2) Gopi Nath Singh v, Bardeo Singh , 6 190 ; 18 I. C. 730. 

ALJR» 207. (7) Subramania v. Sadasiva , (1913) M. 

V) Tara Prosad v. Bhobodeb , I. L. R., 22 W. N. 140 ; 16 I. 0, 880. 

Cal. 931* 16) Surja Kumar v. Pramada , 17 C. W* 

(4) Act XVII of 1879 ; Bhagwan Bamji v* N. 1039 ; 20 I. 0. 829, 

&anu, I. Ii. R., 23 Bom., 644. (9) Mumtaz v. Sri Earn, I, L* R„ 35 

(5) 1 Nama v* Hari t 7 Bom, L. R*, 194. All,, 524. 



Taniram v. Gajanato, I. I*. B., M 18 0al., 289 ; Tara Prosad v. Bhcbodeb , I. Ii. 
800. ^ ^ B., 22 Cal., 931 ; PhulQhand v.- jVwr Singty 


and, if so required, 

(&) ordering him to re-transfer the mortgaged property as 
directed in the said decree, 

and also, if necessary, 

(c) ordering him to put the defendant in possession of 
the property. 

(2) Where such payment is not so made, the Court shall, 
on application made in that behalf by the plaintiff, pass a decree 
that the mortgaged property, or a sufficient part thereof, be 
sold, and that the proceeds of sale be dealt with as is mentioned 
in rule 4. 

2312. Anal ogous Law.— This rule was section 89 of this Act, and 
which ran thus : — 

“ If in any case under section 88, the defendant pays to the plaintiff or into Court on the 
day fixed as aforesaid the amount due under the mortgage, the costs, if 
Procedure when any awarded to him and such subsequent costs as are mentioned in 
defendant pays section 94, the defendant shall (if necessary) be put in possession of the 
amoun cme. mortgaged property ; but if such payment is not so made, the plaintiff 

or the defendant, as the case may be, may apply to tbe Court for an order absolute for sale 
of the mortgaged property, and tbe Court shall then pass an order that such property, or a 
sufficient part thereof, be sold, and that the proceeds of the sale be dealt with as is mentioned 
in section 88 ; and thereupon the defendant's right to redeem and the security shall both be 
extinguished." 

It prescribes the proceedure in the case of a decree for sale passed under 
rule 4, upon the lines of rule 2, which similarly lays down the procedure as 
regards a foreclosure-decree passed under rule 1. The section must be read 
subject to the provisions of rule 10. 

It should be noticed that unlike rule 3 this rule makes no provision for 
postponement of the final decree for sale, and from which it is evident that 
the Court does not possess the same power to enlarge time as it does in the case 
of foreclosure. (*) 

The Calcutta High Court does not consider an order under this section as a 
necessary sine qua non to a valid sale though it contemplates the Court to pass 
some order for sale. The High Courts were at one time divided on the 
question whether proceedings under this section constituted a step in execution. 
The subject has been discussed under rule 3 (§ 2256). 

2818. Principle. — The procedure prescribed by this section applies to all 
cases where the mortgagor or any one entitled to redeem pays the amount due 
on the mortgage. In this respect the first half of the section is the same as the 
first paragraph of rules 3 and 8, and which is particularly directed to persons 
entitled to redeem under section 91, and in which case the decree prescribed in 
pie 7 should be passed. In all these cases if the payment is made, tbe mortgage 
is satisfied, and the party paying is, if necessary, entitled to be put in possession 
of the property. If the defendant, however, does not pay, the plaintiff may 
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under rule 3 apply for a final decree for foreclosure, and under this rule for a 
final decree for the sale of the mortgaged property, and under rule 8 for either 
the former or the latter according to the nature of the mortgage. There is,, 
however, one noticeable difference between this rule aud rule 3, which is that 
while under the latter rule the final decree extinguishes the debt, no such 
provision is made in the case of a decree for sale, and, therefore, although the 
mortgaged property may be sold, the mortgagee may still pursue his remedy 
against the person or other property of his debtor under circumstances detailed 
in the next rale. But if the mortgagee has in the meantime acquired any portion 
of the mortgaged property, it may be a question whether he is still entitled to 
enforce his security against the portion subject only to his mortgage. The* 
question will be found discussed below. 

2814. Meaning of Words. — “ And the Court shall then pass an order,, 
dtc.” the Court has then not the same power to enlarge time which it possesses 
under rule 3. Or a sufficient part thereof : ” who is to decide this ? and on 
what evidence ? Though the Court has to decide, the mortgagee would have the 
commanding voice in the matter of sale. “ And thereupon the defendant's right 
to redeem , dc. see rule 3 and the commentary thereunder. It is only the 
mortgagor’s right to redeem as defined in section 60 that is extinguished. It 
does not thence follow that the mortgagor may not then pay off the decree and 
thus avert sale. “ And the security shall he. . . . extinguished : ” that is, the 
mortgagee cannot resort to the same property even though it may go back to 
the mortgagor as where he may purcbase it in the auction-sale. But though 
the security is exhausted by the sale, the debt may still remain, in which case 
the mortgagee may still proceed under rule 6. The meaning of the clause “the 
security is extinguished” appears to be that once the order for sale is passed 
the mortgagee has only the right to bring the property to sale. He has then 
no further right left on the strength of his mortgage. Nor can he resort to the 
same property after sale for the satisfaction of his debt, even should it come 
into the hands of the mortgagor. But while so far the security is extinguished, 
it does not do so for all purposes : were it so, the position of the mortgagee would,, 
after the order for sale, be of a mere money-decree-holder in which case his 
troubles might begin as soon as he obtains such an order. This is certainly not 
then what the Legislature contemplated, and what the framers meant by the 
expression u the security shall be extinguished ” which was probably intended to 
mean that the security shall then be spent and be no longer enforceable against 
the mortgagor: in short, the relationship of mortgagor and mortgagee shall 
terminate with the order (§ 2280). 

2315. Plaintiff’s Application for final Decree. — If the mortgagor 
fails to pay off the requisite amount within the time allowed, the mortgagee is 
then entitled to apply for the final decree for sale of the mortgaged property. 
It should be noted, that in a case of foreclosure the application to make would 
have been for the final decree debarring the mortgagor of all right to redeem 
the property, and for delivery of possession, if necessary. Here, however,, 
no such order need be made, and hence it may be contended that the mere 
making of the final decree for sale cannot have the effect of debarring the 
mortgagor of his right to redeem the property. The subject is one which will 
have to be taken up hereafter. 

2316. A large number of cases decided under this rule when it was 
'section 89 are concerned with the question whether the application for the final 
decree for sale is an application for execution of the decree passed under 
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the last rule, or whether it is one made in course of the suit. These -cases are 
now no longer of any practical value, since the question has been set at rest 
by the present amended law. But the Courts were formerly much concerned 
about that question, the view of the Calcutta High Court being 0-) that an 
application under this and what is now rule 3 being not an application under 
the Civil Procedure Code, and that, therefore, any question arising thereon 
and relating to the execution, discharge or satisfaction of the decree was not 
a question which could be regarded as falling within the purview of section 
244 of the Code. But the contrary view was taken in two Full Bench cases ( 1 2 3 ) 
of the Allahabad High Court subsequently followed in other cases, and the 
same view was propounded by the Madras High Court. (3) In Bombay l 4 * and 
in the Central Provinces the question was answered in accordance with the 
view of the Calcutta High Court. ( 5 ) In one case the Allahabad Court ventured 
the view acceptable to the Calcutta High Court, but this ease though, of 
course, it was approved in Calcutta, W was soon afterwards overruled. 

2317. Consistently with its view, the Calcutta High Court ruled that an 
application for making the decree absolute need not contain the particulars 
prescribed by section 235 of the Code, and that article 178, schedule II of 
the Limitation Act, which limits executions taken only under the Civil 
Procedure Code, did not apply to applications made under section 87 or this 
section. (M) According to the Calcutta view then, an application for making 
the decree absolute could be made at any time, since the Limitation Act did 
not apply to such applications, but that did not mean, as observed by 
the Judges in deciding the ease, that, in dealing with such matters, the Court 
would not be guided by considerations as to whether any delay on the part of 
the mortgagee was not unreasonable, so as to bring it within the rules applied 
in such cases by the Courts of Equity. And since the application for making 
the decree absolute was there held not to be an application for execution, its 
non-verification did not vitiate it, although by the rules framed under the 
section, ( 12 ) a motion to make the decree absolute must have been made by a 
verified petition. The reason given by the Calcutta Court in support of their 
view was that the preliminary decree being, so to speak, only a decree nisi could 
not be executed, until it is made absolute under section 87 or this section. 
Hence there being no execution of an inchoate decree, the application to make 
the decree absolute could not be regarded as one made in the execution of that 


(1) Ajudhia Pershad v. Baldeo Singh, I. L. 
Ri., 21 CaL, SIS ; Tiluch Singh v. Parsotam , 
I. L. R,, 22 Cal., 924 ; Tara Prosad v. Bhobo- 
deb , ib ., 981 (934); Akikunissav, Booplal, I. 
3D. R., 25 Cal., 133. 

(2) Kedar Nath v. Lalji, I. 3D. R., 12 AIL, 
61, F. R. ; Oudh Behari Lai v, Nageshar Lai , 
I. L. R., 13 All., 278, F. B. ; followed in 
Lhunni Lai v. Earnam Das, I* L, R., 20 
All., 302 ; Parmeshri Lai v. Mohan Lai , I. 
■L. R., 20 All., 357 ; Liladhar v. Chaturbhuj, 
I. L. R»* 21 AIL, 277, and cases cited under 
s. 87. 

(3) Ear ay ana v, Papayya , I.L.B.V 22 Mad,, 
133; Mallikarjunadu v. Lingamurti, I, L, 
R-* 25 Mad., 244, F. B, ; The Aryan Bank 
v, Venkata , 13 M, L, *T. R., 212* 

(4) Mahomed v» Bai Cooverbai, 6 Bom* L. 
R, 1043, 

(5) Kalla Singh v. Mt. Lachmi Bai, 12 C, 


P. L. R., 82. 

(6) Banbir Singh v. Drigpal , I. L. R., 16 
AIL, 23. 

(7) Akikunnma v. Booplal , I.L.R., 25 Cal*, 
133. 

(8) Chunni Lai v, Hamm Das, I. L. E. f 
20 AIL, 302. 

(9) Ajudhia Pershad v, Baldeo Singh , I.L. 
R. 21 CaL, 818 ; but an application so framed 
would be treated as an application for an 
order absolute so as to save limitation ; Baldeo 
Prasad v. Ibn Haidar, I, L. R„ 27 AIL, 625. 

(10) Baimanekbai v. Manekji, I.L. R., 7 
Bom., 213. 

(11) Tiluch Singh v. Parsotam , X. L, K.» 
22 CaL, 924 ; following Rambir Singh v. Drig- 
pal, 1. L. R., 16 AIL, 23 ; a case overruled by 
Chunni Lai v. Earnam Das , I. L. R»» 20 All* 
302. 

(12) Printed, post . 



0. 34, r.-Bj 


PRACTICE. 


1499 


decree. 0) In Allahabad, on the other hand, it was contended that the condi- 
tional decree could not be regarded as a decree nisi as under it the mortgagor 
could make payment, and, if necessary, recover his property. “ It would/’ said 
Straight, J., “ be a misnomer, if payment is made, to describe such payment as 
other than one made in execution of decree. ” (2) According to this view then, 
the application for making the decree absolute must have besn made within 
three years as provided in articles 178 and 179 of the Limitation Act/ 3 ) In 
Bombay it was at one time held that Article 179 and not Article 178 governed 
such eases/ 11 ) But in a subsequent case, the Court held that the application 
being one made under the Act and not the Code, was subject to no period of 
limitation/ 5 ) It was held in Madras that a decree for sale under the last 
section was subject to the limitation prescribed in section 230 (now s. 48) of the 
Code/ 6 ) but that the starting point for limitation would in any case be from 
’the date of the granting of the order absolute and not from the date of the 
decree itself. (?) 


2318. All these controversies have now been buried with the last Code of 
Civil Procedure. Por as observed before, both section 87 as well as section 89 
of the Transfer of Property Act along with other sections relating to procedure 
having been transposed to the new Procedure Code, an application made under 
•either section would naturally be an application made under the Code, and as 
such be subject to Article 178 of the Limitation Act. At the same time, being 
an application made under a special rule and relating as it does to a preliminary 
decree being made final, it is not an application for the execution of a decree, 
&nd as such need not conform to the requirements of section 235 (now O. 21, 
■r. 11), though it would have to be necessarily verified. 


2319. But as regards notice to the defendant, there is nothing in the rules 
to make it obligatory, though the Courts conform to the 
Motice. ru j Q au fa 0 alteram partem ( Q ) and insist upon hearing the 

opposite party before making the decree final. This was the procedure adopted 
before the present enactment, though the notice was held justifiable on the 
ground that the provisions of the Code of Civil Procedure and the Act were to 
be read together so far as they related to procedure/ 9 ) As a natural consequence 
of this view a notice was held to be necessary to the mortgagor before the 
decree could be made final at any rate, if more than one year elapsed between 
the date of the decree and the application for its execution/ 10 ) Indeed, it was 
held in Madras that a notice in every case was a pre-requisite of an order shutting 
out the mortgagor from redeeming, and if the order is passed without notice to 
him, he is entitled, as soon as he becomes aware of the ex -parte order passed 


(1) Ajudhia Pershad v. Baldeo Singh, I. 
L. B. t 21 Cal., 818 (823). 

(2) Oudh Behari v. Nageshar , I. L« R.> 
13 AH., 278 (280, 281), F. B. ; but see contra 
in Sham Sunder v. Mhd . Ibtisam, I.L.R., 27 
All., 501 F. B. 

(3) Chunni Lai v. Harnam Das , I. L, R., 
20 All, 302; Baldeo v. Ibn Hydar, 2 A, L. 
1., 371. A similar view was taken in an 
application for foreclosure under s. 87. Ali 
Ahmed v. Kfaziran, I. L. R., 24 All, 542. 

(4) Bhagwan v. Gannu, I. L. R., 28 Bom, 
■844 (650.) 

(5) Ganu v, JSfarayan , 5 Bom,, It* B.* 

UQ. 

(6) Vaidhinathasamy v. Somasundram, I. 


L.R. 28 Mad., 473 F.B.; following Kommachi 
v. Pakker , I. L. R., 20 Mad., 107 ; over- 
ruling Mallikarjunudu v. Narasimha , 1. L. 
R,, 24 Mad,, 412, F. B. ; in which the 
contrary was held, and s. 280 of the Code 
was held to ba inapplicable, 

(7) Mulchand v. Mukta , (1896) A. W. N, 
100 ; Mahabir v. Sital , I. L. R., 19 All, 
520 - Sham Sunder v, Mhd . Ibtisam, I.L.R., 
27 All 501, F. B. 

(8) “ Hear the other side.” 

(9) Bhagwan v. Ganu, I. L, R.» 23 Bom., 
644 (651), 

(10) S, 248 (O. 21, r, 22), Civil Procedure 
Code, 
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against him, to apply to joRa it set aside, and ask, if necessary, for the 
extension of time/ 1 ) Thfs '% however, the view, which js not universally 
accepted/ 2 ) and it would appear that stated in the unqualified manner it has 
been by the Madras High Court, the dictum is scarcely equitable to the decree- 
holder in all cases. No doubt where the mortgagee applies for a final decree 
after culpable delay or under circumstances which render it expedient for the 
judgment-debtor to know of it, notice will be ordered, as it should be, but there 
may be circumstances when it would be not only useless but positively mis- 
chievous to order it. Thus if the debtor after obtaining repeated extensions- 
fails to redeem and the property is scarcely worth the incumbrance upon it, it 
would be futile to order notice. But where there appears a reasonable hope of 
saving the property to the mortgagor, notice to him might enable him to save 
his property. No rigid rule should therefore be laid down in this respect. The 
Court may, if it thinks fit, issue notice, but if it does not, its proceedings are 
not on that account vitiated unless they offend against some explicit provision 
of the Code/ 3 ) An application for sale of the mortgaged property may be 
treated a a one made under this rule for an order absolute for sale, though the 
application may not in specific terms ask for such an order/ 4 ) 

An application under the section need not be necessarily made to the 
Court which had passed the decree/ 5 ) although this is insisted on by the Calcutta 
High Court/ 6 7 * ) and no attachment is necessary if the decree is properly 
worded/7) The question of limitation regarding such applications has already 
been before discussed ( § 2272). 

2320. Power to enlarge Time. — It s noticeable that while rule 3 
confers upon the Court the power to enlarge time for payment of the mortgage- 
money before passing the order absolute for sale, this section contains no such 
provision and from which it has been inferred that the Court is precluded from 
considering such an application or to grant an extension of time/ 6 ) There can 
be no doubt that without such power its is not within the competence of the 
executing Court to entertain an apolication for extension of time ; to do other- 
wise would be to rehear the decree, not to execute it/ 9 ) The mere fact that 
the mortgagor had filed an appeal which was pending decision, does not then 
justify the Oourt in refusing to make the decree final, nor to enlarge time for 
redemption/ 10 ) But although the Court has no power to postpone the making 
of a final decree, in a case arising under section 291 (O, 21, r. 69) of the Code 
and which has been extended by virtue of the powers conferred on the High 
Courts under section 104 of this Act, the Court may postpone the sale < u ) 


(1) Narayana v. Papayya, I, L, R M 22 (8) Baja Bam Singhji v. Ghunni Lai , I. 

Mad., 133. R., 19 All., 205 (207) ; Taniram v. Gajanan , 

(2) BalpatRaov . Tarachand, 9. C. P. L, I. L, R,, 24 Bom., 800; dissented from in 

R.. 5. ShyamMshen v. Sundar Koer, I. L, R M 31 

(3) It has now been held in Mahomed Taki Oal. 373 (378), but in which, however, the 

v. Thomas , 4 O. L. J., 317, that no notice point did not arise ; contra assumed in Bam 

is required under this section. Golam v. Chowdhry JBabu , 10 0. W. 1ST*. 910 

(4) Baldeo v. Bydar , 2 A. L. 3. 371. in which too point did not arise. 

« (5) OudhJBehari Lai v. Nageshar Lai, I. L. (9) Udwant Singh v. Tohhan Singh f I. L* 
R„ 13 AIL, 278, F. B. B. # 28 Cal., 353 (861), P.O. 

(6) Bachu Koer v, Golab Ghand. I. I*. B., (10) Bam Qolam*v, Chowdhry Babu , 10 

27 Oal,, 272 ; citing Kali Pado v. Lino Nath, 910. 

I. Ii, R., 25 Oal., 315; Jagernalh v. Lip (11) Baja Bam Singhji v, Ghunni Lai, I* 
Rani , I. L. R., 22 CaL, 871 (874, 875). L.R., 19 All., 205 ; Bar j as Bai v. Bameshra , 

(7) Venhatanarsammah v, Bamiah , 1. L. X. L. R., 20 AIL, 354 (356); Shyamkishen v- 

R., 2 Mad,, 108 (112) ; Dayachand v. Hem- Sungar Koer , I.L.R., 31 Oal., 373* 

chand, I, L. R., 4 Bom., 515 (520), F, B. 


0, 84, r. 3 J 


PEOCEDUBE ON SALE, 


1501 


for proper reasons, W This question has given rise to the discussion as to 
whether the application, of section 291 of the Code by an order made • under 
section 104 of the Act is not ultra vires inasmuch as it has the effect of modifying 
the provisions of this rule, which enacts that and thereupon “ the defendant’s 
right to redeem and the security shall both be extinguished.” It has, however, 
been held that the extension of section 291 of the Code to mortgage-sales held 
under this section does not collide with the clause barring redemption, inasmuch 
as the words “ and thereupon etc., do not relate to the passing of the order 
absolute for sale only, but rather to the actual sale and the distribution of the 
proceeds, and not merely to the order passed for the purpose. ( 2 ) In this view 
the making of an order absolute does not put an end to the mortgagor’s right to 
redeem, which continues to subsist till the sale is made and even after that till 
the application of section 310-A (now O. 21, r, 89) becomes impossible. In 
other words, although the decree for sale may be made final under this rule, 
it does not preclude the mortgagor from paying up the decretal amount with 
costs, upon which further proceedings would cease and sale no longer pro- 
ceeded with, since the object for which the sale had been ordered had ceased 
to exist, ( 3 ) 

2321. For What Payment Sale may be ordered.— The amount for 
the recovery of which the Oourt is empowered to order sale is f ‘the amount due 
as aforesaid, together with such subsequent costs as are mentioned in rule 10,” 
the latter clause referring to subsequent costs incurred since the decree for 
sale up to the time of actual payment. ( 4 > The mortgagee cannot then have 
execution of the agreement by which time was given. ( 5 ) A Oourt to which 
an application is made under this rule has full power to ascertain what balance 
of the mortgage-debt is really outstanding at the time of the application and to 
make the decree final for the realization of that amount only. ( 6 ) Where a 
decree was passed in favour of more than one decree- holder, one decree-holder 
alone cannot certify satisfaction of the decree beyond his own interest therein, 
so as to bind the other decree- holders. (?) 

2322. To Wbat Property the final Decree may relate. — The 
mortgagee may apply for sale of entire mortgaged property, but it is optional with 
Court to pass a final decree for sale of only a portion. In such a ease if the 
sale-proceeds prove insufficient to satisfy the decretal debt, there is nothing in 
law to prevent the decree-holder from obtaining a further order to.seil another 
portion of the mortgaged property, provided that his application is in view of 
the Allahabad High Court within limitation. ( 8 ) Certain mortgagees, in whose 
favour a decree for sale of the mortgaged property had been passed, obtained an 
order absolute for sale of a portion of the mortgaged property. The judgment- 
debtors appealed from the decree for sale, and pending the appeal, the amount 
realizable by sale of the mortgaged property was increased by the accrual of 
interest. The judgment-debtors lost the appeal, and thereupon the decree- 
holder applied for a further order absolute for sale of the whole of the mortgaged 


(X) Janookemath v. Radha Mahun . 20 W. 
180. 

{2) Rtbijanv . Sachi % 31 Cal,, 836, 

F.B. ; Shyamkishm v. Sundar Koer , I.Xj.R,, 
31 Cal., 373. 

(3) Misri Lai v. Mithu Lal t I, L. B., 28 
AIL, 28. 

(4) S. 94, post* 

(5) Kashi Prasad v, Sheo Sahai , 


19 All., 186 (188) ; c/. s. 257-A., Civil Proce- 
dure Code. 

(6) PLatem Mi v. Abdull Gaffur , 8 C.W.EL, 

102 , 

(7) Tamman Singh v. Lachmm , 1. L.R., 
26 AIL. 318. 

(8) Balkri shanji v. Mithu Lal t I. L, 

15 AIL, 212. 



(X) Sat Narain v . JRadha Kishen, I. L. R., 
25 AIL, 264, 

(2) Prem Chand v. Purnima , I. L. R., 15 
Gal., 5X6 ; Misri Lai v. MithuLal , I, L. R., 
2S AIL, 28 ; Bar j as v. Rameshwar , Z.L.JEt, 20 
All., 354 ; Bafa Raw v. Chunni Lai r I.L.R., 
19 AIL, 205; Behari v, Qanpat, I* L. R,, 
10 AIL, 1. 

(3) Valmikalinga v. Chidambara, I. L. R., 
29 M*cL, 87 (40) ; Shy am Lalv . Bashiruddm , 
3 A. L. J. £L, 630 (632). In these cases the 
clause was held to be obscure. Bo in a sense 
it is, but if it be construed in the light of the 


text it will be intelligible. 

(4) 2 Law of Transfer (2nd Ed,), § 1490. 

(5) S. 101, Comm, 

(6) Hoolas Kooer&e v, Mhd. Bubeeboollah, 
8W,R.,379; Bhikari Das v. Dalip Singh , 
I. L. R., 17 AIL, 484, 

(7) Khub Lai v, Navabi, 9 O.W.N., cxcvii. 

(8) Ghinnery v. Kvam, il H.L.O. 115 ; 
Krishna Chandra v. Bhairab Chandra, 9 0, 
W. N., 863, 

(9) Sundar Singh v, Bhotu , I.L.R., 20 AIL 
322, 
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property for an amount including the interest accrued due since the passing of 
the first order, and it was held that the order applied for could be made.® 
One order absolute does not then bar another, and the Court may from time to 
time make such orders absolute for sale of portions of the mortgaged property 
as it may find necessary. This is now made clear by the omission of the con- 
cluding words of section 89 and “ thereupon the defendant’s right to redeem and 
the security shall both be extinguished.* * As to this clause the present writer 
has remarked: “ As regards the extinguishment of the mortgagor’s right to 
redeem, the provision appears to be uncalled for.” For, as observed before, the 
sale is ordered to satisfy the mortgage, and if the mortgagor is able to satisfy 
the decree, there is then no object gained in persisting in the sale.® As 
regards the extinguishment of the security, the expression appears to convey 
that the security created by the mortgage shall cease to be enforceable 
against the same property even if it comes into the hands of the mortgagor 
after sale, for there is nothing to debar the mortgagor from purchasing the 
property if he is so inclined. Obviously, there can be no extinguishment of the 
security for all purposes, for if that were so, the passing of the order for sale 
would have the effect of converting the mortgagee-decree-holder into a mere 
money-decree-holder, in which ease not only would he forfeit his own priority 
but confer priority on puisne incumbrancers® subject to whose interest the 
property would then be sold — a result which is not only absurd in itself, but 
will lead to greater absurdities.”® The clause has now been omitted, and the 
result then is that the passing of the final decree for sale does not destroy the 
security, though the auction-purchaser of the property would naturally take it 
freed from the mortgage-lien, which though destroyed pro tanto is not absolutely 
annihilated, but may be used as a shield to protect the purchaser’s title against 
the claim of a subsequent incumbrancer.® 

2323. What Property may be sold.—Ordinarilv, when sale is 
ordered, it is for the Court to decide what property and how much of it should 
be sold in the first instance to pay off the mortgagee. But where the mortgagee 
has besides a general lien on the several properties comprised in the mortgage 
and a separate lien on each of them, it is then within his option to bring to sale 
whichever of the properties he thinks most likely to satisfy his claim.® Indeed, 
the mortgagee has always the commanding voice in the matter of sale.® A 
mortgagee cannot, by the act of the parties entitled only to the equity of redem- 
ption, be deprived of his right to resort to any estate comprised in his mortgage 
so long as he has not released or relinquished it, and so long as that mortgage is 
legally enforceable.® A holder of two independent mortgages over the same 
property may, in the absence of any covenant restraining him, obtain a decree 
for sale on each of them in a separate suit® It was, at one time, held in 
Allahabad that where there exists a prior usufructuary mortgage, a subsequent 
mortgagee of the same property cannot bring the mortgaged property to sale in. 



(1905) 0. C. t 75. [The obtaining of an 
order absolute is not a mere formality, 
but is a sine qua non to a valid sale.] 
Contra in Baldeo v. Abhiman , 12 0. £. 
L, R. 103. 

(7) Phulchand v. Nur Singh , I. L. R., 28 
Cal. 78 (77). 

(8) Mancherjiv . Thakordas, 5 Bom.L. R,, 
889, 

(9) Bayilu v. Narayana , 10 M, L. J,, 205 ; 
Venkatarazu v. Ohinna , I. It. R-, 24 Mad., 
695 (702). To the same effect Gunindrav . 
Baijnath , I.L.R., 31 GaL, 370 ; Appa Rao v« 
Krishna, LL.R., 25 Mad., 537 (539). 

(10) Venkatarazu v. Chinna, I. 3j. R., 24 
Mad., 695 (702), 


(1) Akhra v. RaZ, I. L. R., 18 AIL, 
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(2) Matadin v. Kazim Husain, I. L. R., 
13 All., 432, F.B.; overruled in Ramshankar 
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(3) Bukam Chand v. Shaikh Nasrullah, 
2 A, L, J. (S.N.), 45. 

(4) Sections 152, 153, Act Y of 1908. 

(5) Luchmi Dai v. Asman Sing , I. L. R., 
2 Cal,, 213 (220, 221) ; Ram Baran v. GoUnd 
Singh t 2 A. L. J. 95. 

(6) Ramlal v. Narain , I.L.R., 12] All., 539 ; 
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3D. R., 18 Cal., 139; Subramanyan v. Yara- 
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virtue of his own mortgage until such time as the usufructuary mortgage is 
ripe for redemption.! 1 2 ) But the unsoundness of this view has become manifest 
since that Court overruled its leading precedent, of which it was a natural 
corollary. It has been held in Allahabad that where the property mortgaged 
was wrongly described in the mortgage-deed and a decree for its sale passed 
without discovering the error, the mortgagee was entitled to have the error 
corrected in execution and to bring to sale the property which was really 
intended to be mortgaged. ! 3 ) This may be now justified by the general powers 
of the Court to correct errors in any proceeding in a suit.! 4 ) A decree obtained 
before the passing of this Act would have to be construed according to its terms. 
A decree, for example, against the mortgagor generally coupled with a provision 
that the decree should be executed against the property specified in the bond 
would entitle the mortgagee to proceed either against the person of the mortgagor 
and his property, or against only the mortgaged property.! 5 ) The rule here 
enacted that in such a case the personal security is only a secondary security 
to be resorted to on exhaustion of the primary security which is the mortgaged 
property would be inapplicable. 


2824. Procedure in a Decree for Sale.— After obtaining a decree 
for sale under rule 4, the mortgagee has to wait for the time fallowed to the 
mortgagor to redeem. He cannot obtain© a final decree for sale before the 
expiration of the period allowed by the decree, and cannot execute his decree 
nisi until it is made absolute.! 6 * * ) But it has been held in Calcutta that an 
order absolute, as prescribed in this section, is not indispensably necessary, and 
it is sufficient that there is an order for sale passed on the motion of the decree- 
holder, (7) and so it has been held in Bombay that the mere omission on 
the part of the mortgagee to apply for the making of the decree absolute as a 
preliminary to its sale, and the consequent omission on the part of the Court to 
make it absolute, does not invalidate an order for sale if it does not affect the 
merits of the case.! 6 ) A similar view has been taken in Madras, where it is held 
that, although an order absolute for sale of mortgaged properties is in strictness 
necessary, still, where the judgment-debtor was aware of the intended sale, and 
even applied for an adjournment of it, but did not object till after it had taken 
place, the sale could not be set aside, especially as there was no allegation of 
damage.! 9 ) And a fortiori^ where the sale is made after formal notice to the 
debtor and due proclamation in conformity with the procedure prescribed in 
the Code, the judgment- debtor could not object to the validity on the ground 
that the sale was made without the decree being made absolute.! 10 ) This view 
may be justified on the principle that a party who has omitted to take a plea 


[0. 34, r. 5. 



(3) Abir v. Jahar Mohammad , 6 0. I*. J. f 
95, 

(4) Vaidhinathasamy v. $omas«n<2mm, I 
Ij.B., 28 Mad-, 473, F-B. ; overruling Malli- 
karjunadu v. Nara$imha t I. L. B., 24 Mad-* 
432, F.B, 

(5) Laid hinathasamy v. Samasundram , 15 

M. L. ar. B., 126 F,B.' ; following J3art v* 
Tara PrasannOi 11 Cal., 718. 


(1) S. 13, Civil Procedure Code ; Subba* 
rrnia v. Nazammal % I.L.B,, 24 Mad,, 683 ; 
folowing Bam Kirpal v, MU Buy Kuari, 

6 AIL, 269* P.C, ; Mungal Per shad v. 
Girja Kant , I.L.B.* 8 Cal,, 51, P.O. ; 
.fiunindra v, JBaijnoth , LLt.R., 81 CaL, 370; 
Venkata Jtfarasimha v. Papainmal, I.L.R., 
19 Mad,, 54; Bari v. Ya?nnabai t I.L.R., 23 
'.Bom,, 35. ■ : 

(2) S. 86, para. 1. 
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in execution suffers the same consequences as if he had omitted to raise it in 
the original suit.! 1 ) But an order for sale passed before expiration of the period 
allowed for redemption would be no more legal than a final decree made before 
that day. For, according to the wording of the rule, if the defendant pays 
into Court on or before the day fixed the amount declared due as aforesaid, 
the Court must permit redemption, and replace the mortgagor m possession, 
which precludes the passing of a final decree for ( sale of the property, -he day 
to be fixed must be a day within six months from the date of declaring m 
Court the amount so due.” This date need not necessarily coincide with the 
date of the decree ; for, if the Court does not pass a decree for a specific sum, 
but merely “ orders that an account be taken of what will be due to the 
plaintiff ”( 2 ) then the day for redemption should be fixed so as to count from 
the latter date, that is, the date of declaration. Of course, the procedure here 
prescribed applies to the case of a normal decree passed m accordance with the 
provisions of the last rule. If, therefore, the deeree passed is varied by com- 
promise, the terms of the compromise, and not the terms of this section, must 
regulate the procedure. Where, for instance, the defendant had, under the 
terms of a deed of compromise, agreed to pay the decretal amount m certain 
instalments simulating for the sale of the mortgaged property in ease ot default, 
it was held that, on default, the decree-holder had the right to bring the 
mortgaged property to sale without obtaining an order under this section. 

2325 Under section 89 it was enacted that the decretal amount could be 
paid to the plaintiff, that is, out of Court, in which case it 
0f was held to be subject only to the provisions of section 258 
of the Procedure Code. So it was held in Madras that 
section 258 of the Code applied to a decree for sale when it contained a direction 
for the recovery, personally from the mortgagor, and from his other property, 
of what may remain undischarged by the sale-proceeds of the mortgaged 
property. W It applied even to a decree which only contained a direction for 
sale of the mortgaged property,* 5 ) inasmuch as, in either case, payment of 
money would be a complete satisfaction of the real purpose of the deeree. But 
a mortgagee in possession receiving usufruct did not receive payment of money 
payable under a decree/* within the meaning of section 258, though such 
apjpronriation is payment within the meaning of section 22 of the Indian 
Limitation Act. All these questions have been rendered immaterial by the 
amendment of the law under which the Court is precluded from recognizing any 
payment made out of Court, and which it cannot even certify under 0. 21, r. 2, 
for it is not a payment authorized by law. Consequently, the mortgagor may 
recover it by an independent suit, but he cannot insist upon its being taken into 
consideration as a payment in satisfaction of a mortgage-decree. Bub, if, sup- 
pose in such a case, the mortgagee files a receipt, could the Court refuse to 
recognize it as a substantial compliance with this rule ? It is apprehended 
that it should be so if only on the principle cessante ratione cessat, ipse lex , 
though it is not a procedure which would be tolerated only in ” hard oases. 



537 (539). 

(4) Appa Bao v. Krishna , I. L. R., 25 
Mad., 537 (538) ; Baldeov, Ibn Hyder, 2 A, 
L.J. B.,87. 
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The obligation of the Court to put the mortgagor in possession of the 
mortgaged property issues out of the fact that with the payment is extinguished 
the security which alone rendered the mortgagee’s possession lawful. Cases 
in which the mortgagor may put in force this clause may arise in an English 
mortgage, a simple mortgage — usufructuary or other mortgages dealt with in 
section 98. In a simple mortgage the clause would have no application , because 
there is no transfer of possession, and, in a usufructuary mortgage, the clause is 
equally inapplicable, because there can be no decree for sale, (h 

2326. Finality of Decree. — It has been observed before that a preli- 
minary decree may be set aside at the instance of one or more of the defendants, 
and that it is open to the Court to set aside the decree as against one or more 
defendants. Where the Court sets aside the decree at the instance of only some 
of the defendants, and different sums are decreed against separate defendants, 
the executing Court has to see that the terms of the decree are fulfilled without 
its being oppressive to any defendant. A mortgagee obtained a decree for sale 
against three mortgagor-defendants for Es. 2,270, and subsequently one of the 
defendants, against whom the decree was e£ parte , got the decree set aside only 
as against himself, and a new decree for only Es. 1, 556-15 was passed against 
him. The decree-holder then applied for an order absolute for sale of the 
property but the Court ordered an order absolute for sale of all the mortgaged 
property, but it directed that the property belonging exclusively to the judg- 
ment-debtor against whom the smaller amount was due should not be sold 
unless and until the mortgaged property belonging to the others had been sold, 
and had failed to realize a sum sufficient to satisfy the smaller decree. I. 2 .) The 
effect of this judgment is, that if, on a mortgage, executed by A , B, and 0. 
there be a decree for Es. 1,000 against A and B , and for Es. 800 against G the 
property of A and B should be first sold to the exoneration of 0’s property, the 
latter being only liable if the proceeds from the sale of the nroperty of A and B 
is insufficient. In other words, if A and B’s property is sufficient to payoff the 
decree, 0 escapes scot-free from all liability. The inquity of such a course is 
manifest, and it must be confessed that the Allahabad Court gave no intelligible 
reason for their view. Indeed, the obvious course in such a case would have 
been to direct sale of A and B’s property exclusively only to the extent of their 
separate liability. Where, on a decree passed on a compromise, the mortgagor 
was ordered to pay Es. 770 to the mortgagee within a. year, and in default of 
payment, the amount was to be recovered by sale of the mortgaged and other 
property, the executing Court must give effect to the terms of the decree so 
made, and the fact, that the mortgagee had taken possession in lieu of interest 
in accordance with the terms of the mortgage-deed, but on which the decree is 
silent, does not enable the Court to take an account to ascertain whether the 
decree has been satisfied. 

It has been noted before that a final decree is not indispensable to a valid 
sale under this section (§ 2319). The Court may, however, treat an application 
for sale as an application for a final decree for sale. M 

2327. In a suit for sale on a mortgage in which there were prior mortgages 
to be redeemed, the mortgagee obtained a decree for sale conditioned on his 
redeeming the prior mortgages within two months, which he failed to do, but, 


1506 


TRANSFER OF PROPERTY. 


[0. 34, p. fl. 


about four months after the date of the decree, he deposited the money due on 
the prior mortgages into Court. He then applied for an order absolute for sale 
but was resisted on the ground that the condition of the decree as to pay merit 
within two months not having been satisfied, the mortgagee was not entitled to 
an order absolute, hut it was held that the prior mortgages having been paid off 
before the application for an order absolute, the decree-holder was entitled to 
the order prayed for. In holding this view, the Court appears to have implied 
that an order for redemption made in a mortgage-decree for sale could stand on 
no higher ground than a decree for redemption, and that, since a decree for 
redemption may be satisfied till an order is made precluding payment, an order 
for redemption could not be otherwise construed. |2 ) 

2328. Procedure on Sale. — The procedure applicable to a sale held in 
execution of a decree passed under this rule would now be governed by the 
Procedure Code, of which these rules are now an integral part. But prior to the 
present enactment, the view of the Calcutta High Court was that no section of 
the Code of Civil Procedure applied to a sale made in execution of a mortgage- 
decree unless, under the powers conferred on the High Court, some specific 
sections were expressly made applicable to it. Accordingly, it was held there 
that section 258 of the Code was inapplicable to an application under this section, 
and consequently Article 173- A of Schedule II of the Limitation Act did not 
apply to a payment made before the decree absolute was made. But on the 
general question, the contrary was affirmed in Allahabad, O Madras and 
Bombay, (6) ft being held in the last-cited case that, in the absence of any rules 
made under section 104 of the Act, the provisions of sections 304 to 319 of the 
Code of Civil Procedure expressly applied to all sales of immoveable property. (?) 
And so it was held both in Madras^) and Allahabad that section 291 of the 
Code which empowers the Court to adjourn a sale in execution of a decree, also 
applied to a mortgage- decree. So was section 311 held to be applicable, inas- 
much as there was nothing in that section which conflicted with the special 
provisions of the Act.(^) The question was again one which formerly turned 
.upon the thorny question whether proceedings under this section were 
proceedings in execution, or were in continuation of the original suit. But 
now that this question has been settled, the other questions dependent thereupon 
need no longer present any difficulties. As regards the applicability of section 
258 (or what is now 0. 2 i, r. 2), it has already been observed that the present 
amended rules authorise no payment out of Court (§ 2266), and consequently 
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followed in SitaramY. Dharmu , 16 0. P. L. 
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Ii. R., 13 Alb, 278, F. B. ; Raja Ram Svnghji 
v. Chunni LaU X. L, R., 19A1L,\205. 
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Vedaputti v. Vallabha , I, L# R , 25 Mad., 300 
(318), F. B.] 

#6) Knshnaji v, Mahadeo , X. L. E., 25 
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there is no occasion for bringing into requisition section 258. And, as regards 
the application of sections 304-319 (now O 21, rr. 82-96), tbe sale being now 
held in execution of a decree passed under this Code, those rules become neces- 
sarily applicable to it. 

And so does O. 21, r. 89, corresponding to section 310- A of the old Code, 
about which the decided cases similarly presented a noticeable want of har- 
mony. 

2329, Provision for Ee-pnrcliase.— This section, which was introduc- 

S 3W- A (now 0. ed by aa ^ mendi °g Act ^ °‘ the Go(3e io 1894, was designed 
21 & 89) of the Code; obviate tbe hardships arising from the fact that immove- 
able property sold by auction in execution of a decree seldom 
realized an adequate or even a reasonable price, and it was therefore considered 
desirable to permit persons whose property was sold tore-purchase the property 
by refunding the price for which the property was sold, together with a fair 
compensation for loss of the bargain. In pursuance of the policy which dictated 
its enactment, the right of the owner to re-purchase was held to accrue on the 
date the property is sold, and from which day he was allowed to redeem it 
within thirty days. Now this enactment may, at first sight, appear to 
conflict with the special provisions of this rule, and it was so held by a Full 
Bench of the Calcutta High Court. (3) But the other High Courts had laid 
down otherwise on the ground that, being a section relating to execution, it 
must be applicable to all executions, including the execution of a mortgage- 
decree. But the Calcutta Full Bench took its stand on the ground that 
section 310- A of the Code was inconsistent with the operation of section 89, 
inasmuch as it had the effect of re-opening an order deemed to be final 
under the Act. ( 1 2 3 * 5 * ) But what order is final under the Act ? The Calcutta 
Court conceded that an order absolute was not such an order inas- 
much as it did not debar the mortgagor from redeeming the property. (6) 
It was only after the actual sale and distribution of the proceeds that the 
mortgagor was precluded from redeeming the property. And since there could 
be no distribution of the proceeds till the sale was confirmed, and, as a rule, no 
confirmation till after thirty days from the date of the sale,( 7 ) the working of 
section 310-A was not necessarily inconsistent with the scheme of the section. 
But, at the same time it must be confessed that the words “ and thereupon ” in 
the unamended section might have as much meant “ on the order absolute for sale 
being passed ” as “ on the sale having been completed.” Indeed, it might even 
have been conceded that the latter sense was not readily suggested by tbe 
words. It was observed in the last edition of this work that an amendment of the 
section could alone put an end to ambiguity.! 8 ) And this has been now done 
bv deletion of the clause which was otherwise misleading. The amendment of 
what was section 310-A (now O. 21, r. 89) makes this point further clear, for it 
enables now, not only the owner of such property, but also a person “ holding 
an interest therein by virtue of a title acquired before such sale,” to apply for 
re-purehase of the property so sold. 



Matangini , 2 0. W. N,, cclviii ; Srinivasa V* 
Ayyattiorai, X* L. B., 21 Mad., 416, overruling 
Nttyananda v. Hiralal, 5 0* W* N«, 68* 

Per Banerji, J., in Fares'll Nath v* IVb-' 
fogbpaZ, X, X* 6*, 29 CM A 1 {W* B* 

(6) Magara Lai y t Dcsh% I*- £*• R*, 25 BoxUm 
681 (636). . ; \\ V 


2331. In this view the Court held that interest of a mortgage, whether 
simple or by conditional sale, must be deemed to be included in the term, and 
that section 310-A should be held to be applicable to it.® And the present rale 
has been amended to give effect to this view. Such a mortgagee is then 
now, undoubtedly, entitled to apply for setting aside a sale made in execution of 
a rent-decree, and this he may do even though he may be a mere benamidzr.w 
Of course, it would be to the interest of the mortgagee to apply under 
O. 21, r. 89 of the Code, only in a sale held free from his mortgage. In a sale 
made subject to all previous incumbrances, the mortgagee has no interest in the 
subject-matter of the sale, and consequently no right to apply under the 
section.® In this view then the question, whether a mortgagee, can apply 
under O. 21, r. 89, depends, not upon the nature of the mortgage, butpupon the 
nature of the execution-sale. For. if the sale is not subject to, but is free of. 
the mortgage, the interest of the mortgagee is sold in the sense that it is affected 
by the sale, and he has then the right of re-purchasing the property to which 
that interest is annexed. It has been held in Bombay that a judgment-debtor 
whose property has been sold in execution by private sale is equally entitled 
to avail himself of the benefit of section 310-A.® As to the rights of a third 
party adducing funds to enable the mortgagor to set aside tbe sale under section 
310-A of the Code, it is the view taken in Madras and Allahabad that he has 
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2S30. Assuming then 0. 21, r, 89, to be applicable to mortgage-decrees as 
well, the next question to be determined is as to tbe persons 
Who may repar- en tifeled to avail themselves of it. Tbe last owner of tbe 
, °* ,ase ' equity of redemption has unquestionably the right to apply. 

But is a simple mortgagee also entitled to resort to the provisions of that section 
for the purpose of setting aside a sale held in execution of a rent-decree against 
the mortgagor ? As the section (310-A) originally stood, it was nob easy to 
designate a simple mortgagee as one “whose immoveable property has been 
sold," and only such a person could then apply under section 310-A. of the Ooae. 
Of course, if the interest of a mortgagee regarded as comprised in the term 
“ immoveable property,” then no doubt the section would have extended to a 
mortgagee. Now' “ immoveable property ” is described in the Act,® and it is 
defined in the General Clauses Act,® which was in force both when, the Uivu 
Procedure Code waB enacted as well as when section 310-A was added to it. 

■ According to this definition, the term is, among other things, defined to include 
“ benefits to arise out of land.” The question was then narrowed down to 

this whether a mortgagee’s interest as such was a benefit to arise out of land. 

The majority of the Calcutta Judges composing the Pull Bench held that it was 
so, but Rainpini, J., was of a different opinion. It appears that the clause, 
“benefits to arise out of land,” primarily means only profits a pendre, such as 
rights of .fishery and the like. In this sense a mortgagee’s interest . could 
scarcely be said to be a benefit arising out of land, and so much was indeed 
conceded bv the Pull Bench, but the Court held that the section should be 
liberally construed so as to include also an interest, whether partial, qualified or 
absolute, in land. 



863, F. B. 

(4) Damodar v. Vinayak , I. L. B., 26 Bom. 
40. 

(5) 0. 91, rr. 65*73. 

(6) Calcutta Gazette , Pb, I, p, 414, 13th 
April 1892 ; Assam Gazette , Pb. Ill, p. 272, 
16th April, 1892. 
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0. 34, P; 5;] 


CONDUCT OF SALE, 


1509 


The propriety of a refusal io set aside a sale under O. 21, r. 89, of the 
Code, and its subsequent confirmation under 0. 21, r. 92, cannot be subsequently 
impeached in a separate suit which is not then maintainable.! 4 ) 

2332. Conduct of Sale.— The Code of Civil Procedure prescribes rules 
for the conduct of sale and delivery of property in execution of decree. ! 5 > But 
these sections of the Code could only apply to a sale of mortgaged property on 
the assumption that it is made in execution of a decree passed under tbe last 
section. But tbis was at one time a battle-ground for judicial controversy, 
though it is no longer so, since the present enactment which places the holding 
of all sales on the same footing. But, even formerly, the procedure to 
be followed in holding sales under the section was that prescribed by the Code 
of Civil Procedure, and the Calcutta High Court had accordingly so directed in 
the rules framed by it, and which ran follows — 

“(1) An application -under this section shall be made by means of a verified petition 
stating the facts. 

(2) If the Oourfc passes an order directing that the property, or any part thereof 

shall be sold, it shall issue a proclamation of sale and cause it to be served 
in the manner provided by the Code of Civil Procedure for the service of 
proclamations regarding the sale of immoveable property. 

(3) Sections 286 to 294, both inclusive, of the Code of Civil Procedure shall apply tO' 

such sales. 

(4) Sections 304 to 319, both inclusive, and sections 828 to 335, of the Code of Civil 

Procedure, shall apply to proceedings subsequent to sale under a mortgage. 

(5) The procedure to be followed in the execution of decree passed under section 90 of 

this Act is.that prescribed by the Code of Civil Procedure.” (6). 

These rules in effect provided the same procedure as is prescribed by the 
Civil Procedure Code for the conduct of sales under decrees of Civil Courts, and 


the right to treat the incumbrance as enuring in his favour.!*) This view is in 
entire harmony with the rule as it is now worded, but it was possibly incom- 
patible with the concluding words of the section as it originally stood, and 
which declared that, on the passing of an order absolute for sale, the security 
shall be extinguished, though it is probable that these words referred to the 
security in the hands of the mortgagee, and had do reference to a person who 
might acquire rights by subrogation, Tbe Allahabad High Court, however, 
confronted this clause from another standpoint. In their view the clause was 
unintelligible, and they therefore sought to circumvent it by holding that the 
order for sale being passed at the instance of the creditor, with the sole object, 
of paying off his debt, it must be held to be vacated the moment the decree 
was otherwise satisfied.! 1 2 ) According to the Calcutta High Court the concluding 
words referred to the actual sale and distribution of the proceeds, and not 
merely to tbe passing of the order absolute for sale,! 3 ) a view which, it must be 
confessed, rather overstrained tbe language, the meaning of which was by no 
means so obscme. Anyhow the clause is no longer a part of the rule, and 
the view taken by the Courts has not to overcome any difficulty of reconciling 
it with the language of this rule. 
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it] has been accordingly held in Allahabad that this section must be deemed to 
have been modified by section 291 of the Code, which, along with section 3 10- A, 
has been held to be applicable to a sale held in virtue of an order absolute for 
sale passed under this section, although no power is given under the Act to 
postpone its operation. U) 

But since a sale under the mortgage is made under the decree, and there is 
ho necessity to attach the property before sale, it follows that proceedings by 
way of claim are wholly inadmissible. ( 2i Nor is it open to persons made parties 
to the execution-proceedings as legal representatives of the deceased '..'judgment- 
debtor to contend in those proceedings than the mortgagor was not competent 
♦to make the mortgage, and that the decree was one which ought not to have 
been passed. The representatives may, however, impeach the decree in a 
separate suit. 

2383. Mortgagee may bid. — The decree-holder may bid at the sale 
by express permission of the Court taken beforehand 1^1 and in one case it was 
maintained by the Calcutta High Court that, when permission is gi ven to him, he 
is bound to exercise the most scrupulous fairness in purchasing the property ; 
and if he or his agent dissuades others from purchasing at the sale, that of itself 
is regarded as a sufficient ground to set aside the sale if made in his favour, 
But this view has since been condemned by the Privy Council who have laid 
down that a mortgagee bidding at a sale is in no way under any greater disability 
than a stranger. < 1 2 3 4 5 6 ) He is not bound to proffer any information regarding the 
nature of the property sold, nor is he bound to disclose all the circumstances 
vyithin his knowledge bearing on the question of the expediency of his being 
allowed to bid. But, if the information is invited from him, or if he professes to 
give it to the Court with a view to guide its discretion and obtain its approval of 
the proposed sale, he is then bound to lay before it all the material information 
he possesses on that particular subject. A decree-holder bidding at a sale is not 
even precluded from entering into an agreement with another to dissuade others 
from "purchasing or from adopting means of an innocent character to discourage 
bidding. Every purchaser is entitled to adopt means in order to make a good 
bargain* and it cannot be said that a conduct which has the effect of dissuading 
bidders is per se fraudulent, or that it could constitute an irregularity to justifiy 
the setting aside of a sale.tf) But a purchaser incurs a greater risk if he bids 
at the sale without obtaining permission, or bids through another after the 
permission is refused to him, ( g ) 


(1) Raja Ram Singhji v. Ghunni Lai , I L. 
R. 19 AU y05. 

(2) Beef holts v. Peters, I. L. R, 14 Cal., 
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R., 22 Bom., 624; Genu v. Qakharam , ib. 
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(5) Woopendra Nath v, Brojendra Nath * I. 
Ii R., 7 Gal t 246 ; Sheonalh v. Janki Prosad, 

I.L.R., 14 Cal., 132 ; distinguishing Bari v. 


Tara Pro sauna, I. L.R*, 11 Cal., 718. Both 
these oases were animadverted upon hy the 
Privy Council in Mahomed Mira v. Savvasi 
Vi jay a, I.L.R., 23 Mad., 227, P.C. ^ 

<6> Mahmned Mira v. Savvasi Vi jay a, I. 
L. R., 23 Mad., 227, P.C. 

(7) Mahomed Mira v. Savvasi Vijrnja, 
I.L.R., 23 Mad., 227 (23 6, 237), P.C.; follow- 
ing Cooks v. Boswell, It App. Cas., 232 ; see 
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Bom , 842. 
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2884. On the question of permission to a mortgagee to bid, it has been in 
some eases held that it should he very cautiously granted, 
and only when it is found, after proceeding with a sale, 
that no purchaser at an adequate price can be found, and 
even then, only after some enquiry that the sale-proclamation has been duly 
published. The reason why the Courts should be cautious in not granting 
sanction to bid as a matter of course, was said to be the reason of the prohibi- 
tory rule that it would be improper to place a person .in a situation in which 
his interest, as intending purchaser, might conflict with bis duty to secure the 
highest price for the property to be sold.* 1 * ) But, in a recent Privy Council 
case, it was held that “ these conditions are drawn from English practice, partly 
from cases in which the applicant was a trustee or solicitor for the debtor, and 
they are applicable to a system under which the decree- holder has the conduct 
of the sale.”® According to their Lordships, then, permission to the mort- 
gagee decree-holder should be given as a matter of course, unless there are 
reasons for withholding it. 


2835. 


Purchase 
out leave. 


with- 


in several cases where the purchase was made without permission, 
it has been held that the sale was nob ipso facto void, but 
was valid until set aside by an application made under 
section 311 of the Code of Civil Procedure, and in which 
case the ground constituting the claim to impeach the sale must he clearly 
averred. And though it is not easy to formulate a rule which will fib every case, 
still the principle is clear enough that a party shall not be condemned in Court 
on allegations which turn on evidence, and which be has not been led to rebut 
by evidence.' 3 ) The consideration which guide the Court in setting aside sales 
once held is the misconduct of the bidder or his agent as in dissuading other 
intending buyers* 4 5 ) or openly depreciating the property in a manner amounting 
to fraud or positive misconduct, ® or, apart from misconduct, his purchasing it 
at an inadequate priced 6 ) And it is laid down that, while depreciatory 
remarks regarding the property made by the decree-holder would vitiate the 
sale in his favour, similar remarks made by by-standers, although calculated 
to deter intending purchasers from bidding for the property, would not render 
the sale liable to be on that account set aside.*?) But these cases must now 
be read as subject to the dictum of the Privy Council, according to which 
dissuasion and depreciation of the property are not, apart from fraud, sufficient 
to vitiate a sale otherwise properly made. But the purchase of property by the 
decree-holder in the name of another at a price less than that at which the 
decree-holder obtained permission to bid, constitutes fraud which would vitiate 
the sale.® In fact, purchase of a property by a partner of the mortgagee, or by 
his agent, manager or other employee suggesting the mortgagee's complicity 
therein, should be regarded as purchase by the mortgagee himself. 10 ) An 
application for leave to bid,* 10 ) and for setting the sale aside,* 11 ) and all other 
disputes arising out of the purchase by . the mortgagee without permission. 
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L.R., 7 Cal., 346. 

(5) Bukhmim v. Brojonath , I.L.R., 5 Cal, 
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are questions, which must he determined under section 47 of the Code, fl) and 
it has been held in Calcutta and Bombay W that the judgment-debtor 
cannot impeach the sale in a separate suit even on the ground of fraud. And 
so it has been held in Allahabad that the judgment-debtor impeaching a sale 
on the ground that the sale-proceedings had been secretly brought about without 
the knowledge of the mortgagor, and that the certified auction-purchaser was a 
benamidar of the decree- holder who had not obtained permission to purchase* 
must do so by applying in execution, and not by a regular suit.M 

But the Court may, in the exercise of its discretion, treat a plaint as an 
application under section 47 of the Oode.W But this implies that the plaint 
is filed within the period in which an application should be put in, and that 
the suit is instituted in the Court in which the application would have to be 
filed. ( 1 2 3 * * 6 * * ) 

The aid of section 47 of the Code may be invoked by a stranger-purchaser,, 
who may move to set aside the sale on the ground of fraud. (7) 

2336. Position of Mortgagee-purchaser.— As has been before 
remarked, the position of a mortgagee who has obtained a mortgage-decree, and, 
after obtaining permission to bid at the sale held in execution of such decree, has 
become the purchaser, is not of a fiduciary character towards his mortgagor. (8) 
As observed by the Privy Council : “Leave to bid puts an end to the disability of 
the mortgagee, and puts him in the same position as any independent pur- 
chaser,”! 9 ) He cannot then be regarded as a trustee of the mortgagor, and is at 
liberty to take out further execution for any balance of the amount decreed that 
may be left after deducting the price for which the mortgaged property was sold. 
He is not bound to credit the judgment-debtor with the real value of the 
property to be ascertained by the Court, f 10 ) 

It has been held in some cases that the purchase of the equity of 
redemption by the mortgagee does not free him from his liability to be 


(1) Viraragh'iva v, Vencatacharyar , X. L. 
R.» 5 Mad., 217, 
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v* Venkata, , X. I*. R., 16 Mad., 287 ; Ghinta- 
manrav v, Vtihabai f I, L, R., 11 Bom., 588 ; 
Germ v. Sakharam , I, L, R , 22 Bom,, 271 ; 
Prosunno v. Kali Das , I. L. R.. 19 Cal., 
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barred by ss. 244 and 312 of the Code, was not 
allowed to be raised in appeal. ib* t p. 90. 
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R., 24 All,, 239 : Lalman Das v, Jagannath 
I. Xi. R., 22 AH., 376 : Ran* Mahata v. 
Shyama Churn, I.Ii.R , 22 Gal,, 483 ; Mayan 
v. Pakuran, 9 M. L, I. R., 98. 

(6) Lalman Das v Jagannath , X* B. R.» 
22 AIL, 376. 

(7) Mathura 'Das v. Lachman Ram, I.L R., 
24 All,, 239 ; Prosunno v, Kali Das . I. h. R., 
19 Cal,, 683, P. C. ; Bhutan v. Nunda Lai , 
X. L. R.. 26 Cal.. 324 ; Moti Lai v. Russick 
Chundra, I. L. R.. 26 Cal., 326, 

(8) Sheonath v. Janki Prosad , X. L. B , 16 
CaL, 132 ; Aimidar v, Makhan Lai , 10 
G.W.N.. 904. 

(9) Mahabir Pershad v. Macnaghten, I. L. 
R , 16 CaL, 682 (690), P.C, 

(10) Sheonath v. Janki, Prosad, I.L.R., 1& 
Cal., 132 ; Gunga Pershad v. Jawahir, I.Ii.R., 
19 CaL, 4 ; Parbati v. Gobinda , 4 0- L. J., 
246 (253) ; Muhammad Rusen Ali v. Thakur 
Dharam, I.Ii,R., 18 AU, r 31, 
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redeemed (!) but it has been held in Allahabad, and with reason, that there is no 
reason why it should not, if the purchase was carried out in good faith, and no 
advantage was taken by the mortgagee of his position as mortgagee.* 1 2 3 ) 

Again, the fact that the mortgagee has purchased the property in execution 
of his prior mortgage-decree would not create in him an indefeasible title- 
against the claims of puisne mortgagees not parties to his suit, and who may 
put in force their own mortgage, and bring the property to sale. For instance, 
where certain property was mortgaged to A, and afterwards it was mortgaged 
to A and B, and, then, again to 0, A put in force his own mortgage, and himself 
purchased the property. A and B then sued on the second mortgage making 
C a party to their suit. They then applied for an order absolute for sale, which 
was resisted by G on the ground that, A having already brought the property to 
sale, he could not again bring it to sale. But it was held that the effect of the 
prior sale could not extinguish the two subsequent mortgages, and that therefore 
the property was liable to be again sold in execution of the decree on the second 
mortgage. * y ) But, where a prior mortgagee sued his mortgagor and second 
mortgagee on foot of his mortgage, and obtained a decree for sale in execution 
of which the mortgaged property is sold, the extinguishment of the second 
mortgage depends upon who is the auction-purchaser. If a. stranger purchases 
the property, then the second mortgage is extinguished except that the holder 
thereof has a charge on the surplus proceeds, if any. But, if the purchaser be 
the mortgagor himself, then his liability to the second mortgagee would continue 
in spite of his purchase, for his purchase would then be regarded as made for 
the benefit of subsequent incumbrances created by himself against which he 
could not set up the prior debt.* 4 ) 

2387. But it has been held on the principle of marshalling that a mort- 
gagee purchaser cannot proceed further againsfc'the mortgagor 
0 or claim rateable distribution under section 73 of the Code,, 
without proving that the property sold and purchased 
by him has realized a fair amount, the mere fact of the property haying been 
sold at auction not being alone sufficient to prove its value ; and this ought to be 
enquired into most carefully by the Court, to which an application is made to 
further execute the decree or to share rateablv under section 73. * 5 ) 

But in one case the Allahabad High Court went so far as to intimate as its 
opinion that, where a person, holding two incumbrances against one and the 
same property, brings to sale the incumbered property in enforcement of bis 
first mortgage, and purchases it himself, he cannot, subsequently to such pur- 
chase, either claim enforcement of the later lien, or sue for recovery of money 
due upon such later lien by enforcement against some property of the judgment- 
debtor other than that which the incumbrancer has already purchased in 
execution of the decree which enforced his prior deed. (6) The principle so 


Marshalling 

properties. 


(1) Martand v . Dhondo* 22 Bom. 

624 ; Sheodem v. Bam Satan , l. L. R., 26 
Cal., 164. 

(2) Mohammad Abdul v. Dilsnkh, 2 A. L. 
3. K., 210. 

(3) Murlidhar v. Sher Singh, 8 A.L.J.R., 
338 ; Bhaja Chowdhury v. QhunnilaU 5 G.L. 
J 95, 

(4) Otter v. Lord Yaux, 2 De G-. M. & G.. 
638 ; Johnson v. Webster, 4 De G-. M & G, 
474 ; Bevanv. Habgood. 1 Job. and Hem., 
222 (228) ; Blatt v, Mendel , 27 Ch. 246 
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(251) ; In re Cork Harbour Docks Co., I. L. 
R„ 17 Ir. 515 (527); la re Howard , L. R. 
29, Ir., 266; Bhaja Chowdhury v. ChunnUal; 
5 C LX, 95. 

(5) Hart v. Taraprasanna , 1. L. R., 11 
Cal., 718 ; distinguished in Sheonath v, 
Janki Prosad , I. L R., 16 Cal., 182 (136); 
and see Mahomed Mira\. Savvasi Yijaya t I. 
L.R., 28 Mad., 227, P.G 

(6) Ballam Das v. Amar Baj, I, L. R. f 12. 
AIL, 537; following Ahmad Ali v. Bakar 
Husain , (1883) A. W. N., 61, overruled by 



Nand Kishore v. Raja Rariraj Singh, I, L, 
B., 20 AIL* 23, F 8. ; Khaiuja v. Imaman , 
(1885», AtW;N» t 210 ; Bapu v. Ramji , I, L 
B., 11 Bom. 112. 

(1) Chunni Lai v, Anandi L&Z* LL.R. , 1$ 
AIL, 196. 

2) I t L. R., 12 All., 537, 


(3) Per Banerji, J,, in Chunni Lai v. 
AnandiLal , I L.R., 19 Ail, 196 (198), 

(4) Nand Kishore v. Raja Hariraj Singh 
I.L.R., 20 All , 23 F,B, 

(5) Ahmad Ali v. Bahar Bmam r { 1883), 
A-W.N., 6L : 

(6) I'.L.R,, 12 All, 537. 
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stated is, however, hardly reconcilable with the independent position given to the 
mortgagee-purchaser by the Privy Council, and the case has been, in subsequent 
cases, sought to be distinguished. Thus, in a later case.W Banerji, J., took 
what would appear to be the more equitable view of the application of the 
doctrine of merger in such eases. Says he: “ Where, however, the mortgagee 
himseif purchases at auction a portion of the mortgaged property which is sold 
subject to his mortgage, the ease becomes different. Such purchase has, in 
some instances, the effect of discharging the whole of the mortgage-debt ; but I 
am unable to hold that it has that effect in every case, however insignificant the 
portion purchased may be, and whatever value may have been paid for it,” 
The learned Judge then went on to say that, if the mortgagee has purchased the 
property at its fair value, “ the purchase of such property cannot make any 
difference so far as the question or the satisfaction of the mortgage-debt is con- 
cerned, Where, on the other hand, the portion of the mortgaged property 
purchased by the mortgagee is of a value higher than the amount of the mortgage 
and the difference between that value and the price paid by the mortgagee is equal 
to, or exceeds, the amount of the mortgage, the purchase has the effect of fully 
discharging the mortgage. Eor, in such a case, the mortgagee cannot, in equity, 
be allowed to benefit by his purchase, and, whilst retaining in his own hands so 
much of the actual value of the property as is represented by the amount of 
the mortgage, to realize that amount by a sale of the remainder of the mortgaged 
property. 

2888 . If, however, the mortgagee has paid for the property its full value, 
that is, the value which it would have fetched had it been sold as unincum- 
bered property, the mortgagor or any other person holding the remainder 
of the mortgaged property has not at all been damnified, and the property 
other than that purchased by the mortgagee must be held liable for a pro- 
portionate pirt of the mortgage-money. Similarly, if the property purchased 
by the mortgagee is of a value smaller than the amount of the mortgage, and 
the mortgagee has paid for its full value, the reminder of the mortgaged 
property must contribute the proportion of the mortgage-debt chargeable on it. 
If, in the case of such property, the price paid by tbe mortgagee is less than 
the fuil value, the difference must he held to discharge the mortgage pro 
tanio ...... To hold that every purchase by the mortgagee of a portion of the 

mortgaged property discharges the mortgage in full would lead to iniquitous 

results In the case of Ballam Das v. Amar Raj (2) the value of the property 

was more than the amount of the two decrees held by the mortgagee-purchaser. 
That case is, therefore, consistent with what I have said above. *13) This case 
was subsequently followed by a Pull Bench of the Court, (^in which an earlier 
ease* 5 ) relied upon in Ballam Das v. Amar Raj (6) was overruled, and the correct 
rule was laid down, namely, that the purchase of a part of the mortgaged 
property by a mortgagee, subject to his mortgage, has not necessarily the effect 
of fully discharging the mortgage, without regard to tbe value of the property 
purchased and the price paid for it, whether such purchase be made in 
execution of a simple decree for money, or in execution of a decree obtained 
by the mortgagee himself upon a subsequent mortgage, although it is possible 
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that, under some circumstances, such purchase may have the effect of. extin- 
guishing the mortgage. This view of the law is, it is conceived, perfectly sound, 
and can he deduced as a corollary from section .82. As observed by Banerji. J., 
in the Full Bench case above cited : “ Where several properties are mortgaged 

to secure one debt, such properties are, under section 82 of Act IV of 1882, 
liable, in the absence of a contract to the contrary to contribute rataably to 
the debt, the extent of the liability of each property being proportionate to its 
value at the date of the mortgage. If the mortgagee himself purchases one of 
the properties liable to contribute rateably to the mortgage-debt, he must bear 
a rateable share of the debt, and he cannot be allowed to benefit himself and 
to prejudice the mortgagor or the owner of the remainder of the property by 
throwing on it the whole burden of the debt, and making that property solely 
responsible for the debt. He must bring into account the value of the property 
purchased by himself. ”0) Bat there can, of course, be no contribution where 
all the debt is equally a charge on every part of the property. Such a ease 
may arise where the mortgagee purchases a part of the mortgaged property 
in execution of his own mortgage-decree, in which case the remainder of the 
property would still remain liable for the balance of the mortgage- money 
whatever may have been the intrinsic value of the property purchased by the 
mortgagee/ 2 ) On the other hand, if the purchase had been made by the 
mortgagee not in execution of his own decree, but in execution of a decree 
obtained by a third party, then there would have been rateable exoneration of 
the mortgage-debt in accordance with the principle before enunciated.^) So, 
where sixteen villages were mortgaged to the same mortgagee under two deeds 
of mortgage of different dates, and the mortgagees brought a suit for sale on 
the earlier mortgage, sold ten of those villages, and purchased them himself, it 
was held that the villages so purchased must be deemed to be withdrawn from 
the operation of the mortgage by title paramount, and that the remaining 
villages alone were then liable to satisfy the whole of the subsequent 
mortgage/ 4 ) 


2889. Objections to Sale. — It is within the power of the mortgagor 
to object to a sale being held if it is objectionable on any ground sufficient to 
vitiate it. He may also designate the property to be first sold, though he 
has not the right to demand that the mortgaged properties shall be sold in a 
stated order I 5 ) So, where an order was obtained with the consent of the mort- 
gagee for the ‘sale of property free of the mortgage in execution of a money- 
decree, the decree-holder cannot, without notice to the mortgagee or the 
judgment-debtor, get the order revoked, and proceed to sell the property subject 
to the mortgage/ 6 ) A mortgagor, whose property has been sold under a decree 
absolute on the mortgage, may come in and question the validity of the sale, 
although his right to redeem may have been long since extinguished by the 


(X) Per Banerji, J., in Nand Kishore v. 
Baja Bariraj Sing , I L.R., ‘20 AIL, 23 (31, 
32), F.B. ; see also Sumera Kuar v. Bhagwan 
Singh .(1895) A.W.N., L 
(2) Jugal Kishore v. Harbans , I. L. R«, 28 
AIL. 700 (704, 705), 

(8) Bisheshur DM v. Bam Sarup , I.L.R., 
22 AIL, 284, F B.; explained and distin- 
guished in Jugal Kishore v. Harbans , 

28 AIL, 700 (704, 705) ; see s. 82.and Comm. 

(4) Baghunath v, Jamuna, 4 A.L.J., 66; 
Bohra Tkakur Das v. Collector , 8 A.L.J., 
435 ; Zahir Singh v. Beni Singh unrep., 


Ail. (No.' 63 of 1903). 

(5) Mahomed v. Bam Lai , 7 I.C., (Cal.) 4 ; 
doubting contra in Amir Chand v. Bakshi , 

34 CaL, 13 (17) in which the decree- 
holder was held to possess the option ; which, 
he certainly has though it is subject, to the 
contract of the Court. For instance, he can- 
not be driven to sell a property exposed to 
hostile claims— K a si Krishnamma v, Bagi- 
ammal. 0911) 2M.W-N. 355. 

(6) Sinnu v. Subramania , 13 M. L. 
227. 



(1) Golamv. Judhisthir, 7 C.W.N., 305. 

(*2) Ameerchand v, Bakski Shiva Prasad, 
I.L. R., 34 0*),, 13 ; Nafar Ohunder v. Bai- 
kanto, 4 G.L.R., 154. , 

(3) Earendra v. Dindayal, 4 C. L. 195 ; 
Mhd> Taki v. Thomas , 4 G.L.J. 317. 

(4) Samval Das v. Bismillah, L L. R., 19 
AH., 480 ; Ltladhar v. Chaturbhuj , I. L, R., 
21 AH.* 277; Akikunnissa v. Booplal, 1. 
I*. R. f 25 Cal., 183; Kheirapal v. Shyama 
Pro&ad, L L. R., 32 Cal., 265 ; Kumar etta v. 
Sabapatty, IX.R., 80 Mad., 26. 
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(6) AsfoH Ball v. Bhagamam Kumari , 6 C. 
W.N , 886, . 

(7) 2Veli Cfomd v, Ashutosh , 5 C. W. N,, 


(8) Bhagwan Das v. Mtinowmm< Das 
(1901), A, W.N. 23; Mahabir v , Bi/aZ Singh, 
IX, R., 19 AIL, 520. 

(9) Writer Natf* v. Jfanicft Ziatf, 5 C. W. 
N«, cxcni, 

00) Act VII of 1889. 

(11) Khaja Mohammad v. Abdur Rahman , 
4 C* W. N., 558; following Baghwnath v,' 
Porpsh Nath , I. L. R., 15 CaL. 541 ; Kanchan 
v. Baijnath, IX.R., 19 Cal., 636 ; Baid Nath 
v. Shamanand , IX.R., 22 CaL, 443; dissent- 
ing from Fateft Cwawd v. Muhammad , IX.R., 
16 AIL* 259* 

(12) Baldeo Prosad v. Madan Mohan, (1900) 
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decree ; and a person to whom he has transferred his interest may also do the 
same.)*) According to the view taken in a Calcutta case, a claim for contribu- 
tion cannot be appropriately inquired into in execution, it being enforceable in 
a separate suit properly framed, and in the presence of all necessary parties.) 1 2 3 4 ) 
But this view is not shared by the other Benches of the same Court, $) and, 
apart from the absence of a necessary party or other causes, it has no merit to 
support it. But neither the mortgagor nor any other person standing in bis 
shoes can in execution raise any question affecting the validity of the decree. W 
His objections may relate to its construction or to the sale thereby directed, 
but no matter antecedent to the decree can be permitted to be canvassed in 
execution. The grounds upon which a sale may be set aside are those of fraud, 
substantial injury and non-compliance with the procedure laid down in the 
Coded 5 ) The sale of property grossly under value, as where property worth 
Rs. 90,000 is sold for Rs, 40,000, is sufficient to show that the mortgagor had 
suffered substantial in juryd 6 ) The representative of the mortgagor, in respect 
of whose estate an administration-suit is pending, and the administration has 
not been completed, is not entitled to the property mortgaged, and cannot 
consent to its sale by the Receiver even though such a procedure may be 
assented to by all the parties, and may be otherwise convenient, unless at least 
all the charges which affect the property have been ascertained in the 
administration-suit, and are provided for.* 7 ) A decree for sale cannot be 
executed against a person whose name does not occur in the final decree for 
sale under this section.) 8 ) 

Jn a mortgage-decree for sale, it is a convenient course to place the 
assignee of the deeiee on record, even after confirmation of the sale, to enable 
the Court to make equitable distribution of the funds. But, in such a case the 
judgment-creditor’s name should not be expunged from the record.* 9 ) 

Execution-proceedings commenced by the mortgagee decree-holder since 
deceased may be continued by his legal representatives without obtaining a 
succession certificate under section 4 of the Succession Certificate Act,)*®) But 
it would be otherwise if the decree-holder dies before suing out execution, U*) 
The mortgagee who has purchased the mortgaged property in execution of 
his own decree is not a representative of the mortgagor within the meaning of 
section 47 of the Code, and be could not, therefore, object to the execution of 
the decree of another mortgagee against the same property. ^ 2 l 

2340. Where the jurisdiction; of the Court has been complete throughout 
a judicial sale is not a nullity, and cannot he treated as invalid notwithstanding 
that there has been a material irregularity, So, where the sale was held after 
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notice to a person wrongly held to be the debtor’s legal representative, and the 
heir of the mortgagor subsequently sued to redeem his mortgage, ignoring the 
execution-sale, it was held by the Privy Council that the heir could not 
succeed in the redemption-suit unless he first brought a suit to set aside the 
execution- sale. A party seeking relief inconsistent with a previous sale must 
pray to have the sale set aside. W But, where the sale is held by a Court 
without jurisdiction, the sale is a nullity, and there is then no need to set it 
aside. ( 1 2 ) A mortgage-decree, though finally passed by the Appellate Court, 
should be executed only by the Court of first instance, although its execution by 
the Appellate Court will not be without jurisdiction. It is not, however, 
convenient or in accordance with the invariable practice of the Gourts.( 3 4 ) 

Where, under a decree upon a mortgage, the sale of certain property is 
ordered, and such property is sold at auction in pursuance of such order, and 
the sale is confirmed, the auction-purchaser takes a good title even though the 
decree was one which the Court ought not to have made. The purchaser at a 
sale under a decree is under no obligation to look behind the decree to see 
whether it has been rightly made.W So the Privy Council observed in a case; 

“ If be (i.e., purchaser) is to be held bound to inquire into the accuracy of the 
Court’s conduct of its own business, no purchaser at a Court-sale would be 
safe. Strangers to a suit are justified in believing that the Court has done 
that which by the direction of the Code it ought to do.”! 5 ) 

2341. Distribution of Sale-proceeds,— The proceeds of sale made 
under this section would be distributed “ as is mentioned in rule 4,” that is to 
say, the proceeds shall be primarily appropriated to payment of the mortgage- 
money and costs decreed in favour of the mortgagee. In this respect a sale held 
in execution of a mortgage-decree differs from that made in execution of a 
money-decree, the proceeds of which are liable to a rateable distribution among 
the unsecured creditors of the defendant. Even a mortgagee consenting to a 
sale free from his lien may claim rateable distribution, (6) but no such privilege 
is accorded to an unsecured creditor who cannot share the sale-proceeds with 
the mortgagee, who has priority by virtue of his mortgage, the unsecured 
creditors being only entitled to a rateable distribution of the balance if any 
remaining after satisfaction of the mortgage-decree. It is not, therefore, illegal 
for the Court to continue the sale after the lot put up for sale has fetched an 
amount sufficient to pay off the mortgage-decree, especially where the 
unsecured creditors had attached the same property, and applied for > a rateable 
distribution though they had not obtained an order for sale. But, obviously, 
such a case must be regarded as exceptional. 

The order for distribution is a step in an execution-proceeding of the 
sale-decree. W Where the mortgagee has himself purchased the property under 
his decree, he cannot proceed against the other property of the judgment-debtor 


(1) Malkarjun v. Narhari, I, L, R,, 15 R., 19 All., Hl;RewaMahton v. RamKishen 

Bom., 387 P. 0. I.L.R., 14 Cal., 18, P. C. 

(2) Baswantcupa v. Ronu, I. L. R., 9 Bom., (5) Malkarjun v. Narhari , I. L. R., 25 

86 ; explained by P, 0. in Malkarjun v. Bom,, 337 (347), P. 0. 

Narhari , I, I*. R. f 25 Bom,, 337 (348), P. C. (6) S. 295. Code of Civil Procedure ; Jagai 

(3) Venkatakrishna v. THyagaraja , I. L. Narain v. Dhundley, I. L. R., 5 All., 566. 

R„ 23 Mad., 581 ; Oudk Behariv . Nageshar , (7) Venhatarama v. Manaalathammal 17 

I. L. R., 13 All., 278. M. L. J. R„ 80. 

(4) Kaunsilla v. Chunder Sen , 1.1* R., (8) Cf. Shankar Sarup v. Mejo Mai. I. h, 

22 AIL, 377 ; Eargulal v. Gabind Rai, I. L. R., 28 AIL, 313 (323), P. C. 
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to the prejudice of the other creditors, without showing that he had purchased 
the mortgaged property at a fair price.* 1 2 3 * ) 

2342. Private Sale. — The Code of Civil Procedure empowers the Court 
to authorize a private sale of the debtor’s property, (®) but it has been doubted 
if this power extends to execution of a mortgage-decree, although the right 
appears to have been conceded in a Bombay case. & No doubt the language 
of the section does not discourage this view, but at the same time as is now 
expressly provided by 0. 21, r. 83(3) the Court has no further power to refuse 
sale, as it may do under that rule in the case of the sale of property in 
execution of all unsecured decrees. 

2843. Position of a Stranger-purchaser —Having briefly reviewed 
the position of a mortgagee-purchaser of property sold in execution of a 
mortgage-decree, it should be here convenient to delineate the position of a 
purchaser who was a stranger to the suit. That there is a distinction between 
the decree-holder purchaser and a third party would be manifest from the fact 
that, while, in the former case, the sale would fall through if the decree is 
afterwards reversed on appeal, whereas, in the latter case, the sale would hold 
good notwithstanding the subsequent reversal of the decree. ( 5 ) In this respect 
there is no real distinction between a sale held in execution of a money or a 
mortgage-decree. The mere fact, that the order for sale in the one case is 
distinct from the decree which it is not in the other case, would make no 
difference, since the order is a valid order as long as the decree remains 
un re versed, and, in both eases, it would lose its force upon reversal of the 
decree. A subsequent mortgagee purchasing the property in execution of 
a decree upon the first mortgage, in this respect, stands in as advantageous 
a position as a stranger. He would, for example, take the property free 
of the right of redemption by the mortgagor in the same way as a 
stranger would have done; and his right to realize his mortgage-debt by 
a sale of the other items of property comprised in his mortgage is in no way 
affected. (T> 

Where a first mortgagee purchased the properties in execution of his 
mortgage-decree, and obtained possession of the same, without making the 
second mortgagee a party to his suit, and the second mortgagee having institu- 
ted a suit to which he made the purchaser a party, and obtained a decree for 
sale subject to the rights of such purchaser, and purchased the very same 
properties in execution of his decree, it was held that the rights of the first 
mortgagee-purchaser, subject to which the properties were directed to be sold, 
included the right to remain in possession until redeemed in a proper suit 
framed for the purpose, and that the second mortgagee- purchaser was not 
entitled to obtain possession of the property in. execution. The first mortgagee’s 
right to possession could not be forfeited by a sale made in favour of the 
second mortgagee, who could not have claimed more than a right to redeem 


(1 ) Hart v, Tara Prasanna , I. L. R., 11 
Cal., 718; Seo Nath v. Janki , L L. E., 16 
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the first mortgage, had be been impleaded in the first suit, and which right he 
had acquired by purchase m his suitd 1 ) 

There is a difference between the sale of mortgaged property in execution 
of a mortgage-decree obtained by the mortgagee and one held in execution 
of a money-decree obtained by the mortgagee against the mortgagor. In 
the former case, the purchaser acquires the interest of both the mortgagor 
and mortgagee, but in the latter case all that passes to the purchaser is the 
interest of only the mortgagor/ 2 

The question, how far the purchaser of property sold in execution of a 
mortgage-decree for sale acquires the rights of the mortgagee, is one which 
cannot be answered without some difficulty. Suppose a property is charged 
with two separate incumbrances, and the holder of a money-decree brings 
to sale and himself purchases the property comprised in the mortgage-decree 
for sale obtained by the prior of the two mortgagees, and subsequently this 
mortgagee assigns away his interest to another, who claims the redemption- 
money paid by the puisne mortgagee, the question would arise whether the 
purchaser is entitled to the whole of the amount, or to only so much of 
it as h 9 had paid for the property at the execution-sale. The solution of 
such a problem depends upon what rights belonging to the mortgagee are 
transmitted to an auction -purchaser. 

2344. Of course, it cannot be contended that the mortgagee in every case 
loses all rights under his mortgage by the fact of the sale of the mortgaged pro- 
perty. No doubt, by the fact of the sale, be transmits to his purchaser all the 
rights he has in the property , but, since the mortgagee has in a simple mortgage 
also a personal remedy against the mortgagor, his mortgage-rights do not suffer 
extinguishment, by the sale of one of the two securities open to him. No doubt, 
if the purchaser has paid money sufficient to satisfy the amount of the mortgage, 
the mortgagee has then no equity which he could enforce against the puisne 
mortgagee. But if, on the other hand, the purchase-money paid by such pur- 
chaser did not fully satisfy the amount of the prior mortgage, he is not entitled, 
upon redemption by a puisne mortgagee, to the whole of the amount of the prior 
mortgage. No doubt the subsequent mortgagee would have to pay the full 
amount due upon the prior mortgage, but that amount would be apportioned 
between the purchaser, whose purchase- money satisfied the mortgage in part, 
and the mortgagee to whom the balance of mortgage -money is dued 3 ) As 
Banerji, J., observed : “ There can be no doubt that if the first mortgagee him- 

self has purchased the mortgaged property, be alone is entitled to the mortgage- 
money. It is also beyond question that, if a stranger, ix. 7 a person other than 


(1) Muhammad v, Abdulla, 24 Mahomed Karim v. Abdullah , ILR., 24 

M-icL. 171 ; following Venkata v. Romiah t I. Mad., ITT (176); Narayanasamiv. Narayana , 

L.R., 2 Mad., 108 (112) ; Venkata v. Kannam , I.L.R., 17 Mad., 63, turned upon the special 

I.L.R., 5 Mad., 184 (18S) ; Nanak Chand v. facts of the case) and different reasons were 

Trluekdye , LL.R., 5 Cal., 265 (268) ; Baldeo given by the two learned Judges for the con- 

Singh v. Jaggu Ham , 23 All., 1 (3)* elusions at which they arrived. 

Tbe case of Rangaya v. Parlhasarathi , I,L. (2) Kishevrav v. Lingaya , I.L.R., 5 Bom., 
R., 20 Mad., 121 is no authority tor main- 2; Seshogiri v. Salvaaar , 5 ; Maganlal v. 

taining the contrary, for the point actually Shankra, 22 Bom,, 945; Shyania 

decided in that case had regard solely to tbe Churn v. Ananda, 3 C.W.N., 323 ; but see 

sufficiency of the decree made in favour of tbe Hussein v. Shankargiri , I. L. R., 28 Bom*, 

second mortgagee. There was no question in 139. 

that case as to the first purchaser’s right of (3) Dip Narain v. Hira Singh t I. L. R., 19 
possession, and the decree did in fact com- All., 527; Wahid-un-nissa v. Gobavdhan , 

pletely protect the right of the first mortgagee, I. L. R., 22 AIL, 455 (459); Balden v, 

who had brought (per Shepherd, J., in Hushiar Singh, (1895) A.W.N., 45. 
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QO , becomes the purchaser, and the price paid by him fully 
of the mortgage-debt, the whole of the mortgage- money shoul 0 
‘ ‘ ion§er any right; to the money. nu% U 

_ _ j of the debt due to, and received by, the 

tinder what principle of law or equity be would 
of the amount paid by him. It 
l would be entitled to the 
As,* however, in the case supposed, a 
had been discharged, the right of 
) him would still subsist. WfiePi 
, 000 , as he is entitled to do, the 
: 3 debt will have been recovered twice 

Court of Justice should countenance or sanction. C 1 

,ntitled to apply for ao adjudication 
against a person put 


the mortgagee, 

the amount . - . , 

tio him alone, the mortgagee having no longer any 
such other person had paid only a part c! th; f. 1 

mortgagee . , . X fail to see i - - . • *- 

have the right to appropriate any sum in excess 
the appellant’s contention is correct, such person 
■whole of the money paid for redemption. L„, 
part only of the debt due to the first mortgagee 
the first mortgagee to recover the balance di 
therefore, he realizes the amount of the 1 
result will be that the amount of the same 
over — a result which no C — i -- - — - 

A person in possession of property is e: 

■under section 332 (0. 21, rr. 100, 101, 103) of the Coae as 
in possession of property under this or rule 3d 

The purchaser may claim possession of the title-deeds on payment of the 
purchase money and before its distribution.® And the mortgagee is not to 
draw out the purchase- money before he has delivered the sale need y 
•executed bv all the necessary parties, or, m their default by the Court. An 
Encumbrancer paid off out of the proceeds of the sale may be compelled ro join 
if required, in the conveyance, though he is not bound to assign his. security to 
the purchaser.® A mortgagee purchasing the mortgaged property is bound to 
pay the arrears of rent due thereon, and he cannot hold the mortgagor liable to 
reimburse him for the payment so maded 5 > 

2345. Generally speaking the purchaser cannot acquire a higher interest 
than his vendor himself had in the property. Consequently 

Effect of misdes- w here the description of property comprised in a mortgage or 
cription. sale cer tifieat 9 granted by Court is wrong either in extent or 

■ boundaries, and there is evidence as to what the document really meant to 
convey the mortgagor or vendor cannot set up the misdescription against the 
mortgagee or vendee contrary to what has been found to be the real intention 
of the parties, and a subsequent purchaser can claim no better title than his 
vendor, in the absence of a special countervailing equity in his favour. w 

2346 Purchase by Co-mortgagor.-— Where a mortgagor judgment 
debtor, who is interested in half of the mortgaged property, obtains an assign- 
ment of the decree from the mortgagee-decree- bolder, ha should equitably be 

allowed to obtain an order absolute for sale in respect of the other half of the 
property to realize half the decretalamount as against his co- judgment-debtor A" 

2347. Mortgagee’s Remedy after Sale.— It is noticeable that, while 
rule 3 enacts that, on the passing of a final decree under 

(1) Against the ^at rule, “ the debt secured by the mortgage shall be 

mortgagor. deemed to be discharged,” the consequence entailed by a 

"urraM-wn-nissff v. Gobardhan, I. L. R.. (5) Maharani Dasj/a v. Harendra Lai 10. 

22 All., 453 (459) : Aikman. J., dissentiente, W.N., , 458 ; Peary Mohan v. Sreeram, 6< 3.W. 
ib p. 469. N-, 794 ; Manindrav. Jawahir, X. L, R., ol 

(2) Mithiram v. Somanatha, I.L.R., 24 Cab, 643. . 

39V (400). (6) Karnam v. Tangatm * 14 I. C. 

(3) 'Fowler v* Scott, 25L.T., 784. 585. * _ ^ /a 

/(4) Harrell v. Irwin, 2 Moll., 511 : Anon. 3 (7) Lekha v. Jai Mul, 8 A. L. J. 56 IS. 

Moll., 505. , N). 
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mortgage-sale Is not stated, though it was formerly stated to extinguish the 
security, though not the debt. But it is evident that the sale of the mortgaged 
property has necessarily that effect so far as the mortgagee and purchaser 
are concerned, for the latter takes freed from the former’s lien created by the 
mortgage in execution of which the sale was made, but it has no further effect. 
And, so far as the mortgagor is concerned, his liability may still continue, for* 
as in the case of a simple mortgage, the sale of the property cannot extinguish 
his personal security, which remains unimpaired so long as the whole debt is 
not discharged. But, of course, if, by the sale of the property, the mortgagee 
has been fully paid, then in that case, both the security and the debt would be 
necessarily extinguished. But, this is rather because the debt has been paid off 
than that there was a sale of the mortgaged property.! 1 2 ) It has been sometimes 
held that a mortgagee holding two mortgages for the same property, cannot 
enforce his second mortgage by sale of the mortgagor’s other property if, in 
execution of his decree on the other mortgage, he has purchased the property 
himself, (2) ©yen though the surplus of the sale- proceeds may have been, 
distributed among other creditors.! 3 4 ) Such a principle might, and indeed would, 
be applicable in a case of foreclosure where the effect of an order for foreclosure 
would be not only to extinguish the original debt, but also a further advance 
for which the same property was the security. W And so the purchase, subject 
to his mortgage by a mortgagee of the mortgaged property in execution of another 
decree may extinguish his own debt! 5 ) by reason of merger! 6 ) if it would be to 
his benefit.! 7 ) But it would be a rule founded on no intelligible equity to 
maintain that the mere purchase of the mortgaged property by the mortgagee 
has necessarily the effect of extinguishing his debt.! 8 ) For it must depend 
upon the price paid by him and the value of the property which, as it is now 
held, the mortgagee must bring into account in any suit brought upon the 
mortgage. In this view the question, whether the purchase of the mortgaged 
property by the mortgagee has or has not the effect of extinguishing the debt* 
depends upon the value of the property purchased by him and not upon its price. 


3348. As against third parties the mortgagee-purchaser has the same rights 
as any other auction-purchaser. So where on purchase, his 
parties am8t thll?d possession was resisted by a third party on the strength of 
p * bis prior purchase from the mortgagor, which was unknown 

to the mortgagee, he was held entitled to sue the stranger in ejectment or for 
possession with liberty to the defendant to redeem.! 9 ) 


2349. Limitation. — The limitation applicable to execution of a mort- 
gage-decree for sale is that prescribed in Article 182, Schedule II of the 
Limitation Act,! 10 ) which allows three years calculated from the date of an 


(1) Nand Kishore v. Baja Bariraj , I.L.E., 

20 All., 28 F. B. : Wahid nn-nissa v. Go- 
bar dhan, 22 All,. 453 (466). 

(2) AhmeiAUv. Bakar Husain, (I8S3) A. 
W.N., 61 ; Khwajah Baksh v. Imaman , (3 885) 
A.W.N., 210 ; Ballam Das v. Amar Baj, I. 
I,.R.» 32 AIL, 527 ; Bapu v. Bamji , I. 

11 Bom, 112. 

(3) Ballam Das v. Amar Baj , I. L. R., 12 
AIL, 537. 

(4) Bapu v. Bamji, I.L-R., 11 Bom. 112. 

(5) Ahmed Ah v, Bakar Husain , (1888) A. 
W.N.,61. 

(6) Khwaja Baksh v* Imaman, (1885) A.' 


210, but see s* 101, post , and Comm. 

(7) Gunindra Prosad v. Baijnath , I.L.R., 
31 Cal., 370. 

(8) Nand Kishore v. Baja Hariraj , I. HR, 
20 All. 23 FB. 

(9) Gouri Ghuru v. Sita, 14 C.W.N. 846; 
5 I. C, 710 ; Badam Kumari v. Bari Dasi , 11 
I. C. (Cal.) 74. 

(10) Act IX of 3908; Troyhkya Nath v. Jyot 
Prokash , I. L. R„ 30 CaL, 761 (768), In 
Venkatarazu v. Ohinna, I. L.R. 24 Mad. 695 
(702), the Court ref rained from expressing 
their views on the question. 


■g. TT-191 



(1) Tarachand v. Kasinath , I. L. B,, 10 

Bom,, 62 ; Chunder v. Bhogobutty , I, L. R., 
3 Gal., 285 ; Troylohya Nath v. Jyoti Prakash, 
I.Ii.B., 30 Gal.,' 761; Prabahaear v, Paitan - 
waft, 2 Mad. 1. . 

(2) Dattov. Shankar, lb Bom. L.R., 841 ; 
21 1. 0. 318 ; Thathara v. Krishnammal , 14 
M.L.T., 194 ; 16 I.O., 799. 

(3} Madhab v. Pamela , I.L.R., 37 Gal., 
796; Mg P 0 v. Ma Baw, 4 L. B, R., 83; 
Ahmad Ali v. Maung Ton, 3 Bom. L.R., 142; 
8 LC., 986. contra Thathara v. Krishnammal , 
■14¥.L.t, 194; 16 1*0., 799. Dattov. Shan- 
kar, .15 Bom.L.R„ 841 21 1 0., 318. 

(4) FtoMr Muhammad v, Ghulam Husain, 

I.Xj.R,. 1 AIL, 580, F.B. ; Sara* Kumari v. 

Jagat Chandra , 1 G. W. N., 260 ; Troy laky a 

Nath v» Jyoti Prohash , I.L.R., 30 Cal. 761. 


application for execution.^ Now, since a decree passed under the late rule; 
cannot be regarded as the final decree, an application under this rule cannot 
be construed to be an application in execution. On the other hand, since the 
decree under that rule must he regarded as inchoate till it is made final and 
capable of execution by the final decree under this rule, an application to make 
the decree for sale final must fall under Article 181 of the Limitation Act, W 
though according to the view taken in Calcutta it is subject to no limitation.' 1 2 3 4 ' 
But, then, in any case, as soon as the decree is made final, it will be subject; 
to some limitation, for it is then at all events capable of execution. And it? 
has been held by all the Courts that an application for sale being a step in 
execution, is subject to the limitation prescribed in Article 182 of the Limita- 
tion Act, calculated from the date of the application, and not the date on which 
it is disposed of. ^ Such an application may be oral, and would be presumed 
from the order for saleJ 5 * * ! On the subject of the applicability of Article 182 
of the Limitation Act, the Courts at Madras and Allahabad (?) have held 
that an application to execute a sale-decree is governed by Article 181, and not 
Article 182. But, as observed by the Madras Court, it cannot be laid down as 
an inflexible rule that all applications are subject to Article 181, for, as soon 
as an application answers the requirements of Article 182, it would be neces- 
sarily applied. Thus, for instance, though the decree may not be enforceable 
at the date of the original decree, yet, if, at the date of the appellate decree, 
becomes enforceable, even the first application for sale made after the appellate 
decree will be governed by Article 182, paragraph 2, and not by Article 181, 
the time being reckoned from the date of the appellate decree. If the 
application in question has been preceded by another application made in 
accordance with law for execution, or to take some step in aid of execution 
the article applicable will, as a general rule, be 182, paragraph 5, and not 
Article 181. Similarly, if a notice has been issued under 0, 21* r. 22 of the 
Code, prior to the application in question, Article 182, paragraph 6, should 
apply/ Whether Article 182 or Article 131 is applicable to a particular appli- 
cation will depend upon the nature and portion of the decree sought to be 
executed/and whether the application that is made is the first application or 
a subsequent application. The true criterion in determining whether iVrtieie 
182 or 181 applies to a particular application is to ascertain whether any one 
of the six points of time specified in column 3 of Article 182 is applicable to it 
and, if none of them is applicable, it is only then that Article 181 will 
apply. < 9 ) In this connexion it may he well to add that a decree which directs 
the sale of mortgaged property in default of payment of the mortgage-money 


(5) An oral application for execution is now 
recognized.— 0. 21, r. 11, O.P.C. (Act V of 
1908). Trim bah v. Kashinath, I. L. R., 22 
Bom., 722; Dharanamma v. Subha, I. L. R. 
7 Mad,, 30 6. 

(6) Bungiah v. Nanja%pa , I. L. R., 26 
Mad., 780 (789), 

(7) Thakur Das v. Shadi Lai , I. L. R„ 8 
AIL 56 ; Ali Ahmad v. Nazir an, I. L. R., 24 
AIL, 542 ; distinguishing Chunni Lai v. Bar- 
nam Das, l . L. R.; 20 All., 302; Parmeshar 
Lai v. Mohan Lai , I.L.R., 20 AIL 357. 

(8) Bungiah v. Nanjappa , L L. R., 26 
Mad, 780 (789)* 

(9) Bungiah v., Nanjappa, I.L.R., 26 Mad., 
780 (789) ; but Art. 181 has been held to 
apply only to applications under the Code of 
Civil Procedure, see § 1848. 
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0. 34, r. 5.] appeal. 

declared due on or before the dace fixed in the decree is noli a decree directing 
the payment of the amount to be made at a certain date within the meaning 
of paragraph 7, column 3, Article 182. If, however, there is also a personal 
decree against the mortgagor, and the application is to execute the decree as 
such, limitation will run from the date of the decree, O or from the future 
date ( 1 2 ) whenever the payment could be enforced. ( 3 4 ) 

2350. Title of Auction-pnrcliaser.— The Code of Civil Procedure 
has effected a material change on the starting point of the purchaser’s title. 
Under the last Code of 1882 the property was declared to vest in the purchaser 
from the date of the certificate of sale and not before ; but under the corres- 
ponding provision of the present Code his title dates “ from the time when the 
sale becomes absolute 51 ( 5 ) or he obtains the sale certificate. Consequently, 
while under the last Code the purchaser could not claim the rents and profits 
accruing due before the date of his certificate, l 6 7 8 * ) the purchaser now can claim 
them as from the date of his sale, 

2351. Appeal. — It was formerly conceded that whether the proceedings 
under this section be regarded as proceedings in continuation of the original suit 
or those in execution, there was an appeal, in the former case, as from an 
original decree, ( and in the latter case, under section 241 (c) of the 
Code. (8) An order making or refusing to make a decree absolute were thus 
both appealable. W And an order refusing to set aside a sale might have been 
appealed against, but only so far as it fell within the scope of section 244 ( c ) 
of the Code. But in view of the Calcutta High Court, “ the fact is that the 
question whether or not an order under section 310-A (of the Code) is subject 
to appeal or revision under section 622 (of the Code) is one which depends 
upon the circumstances of the particular case. Where the purchaser has 
been the decree- holder himself, and the question has been between him and 
the judgment-debtor, an appeal will lie.” ( 10 > On the other hand, where the 
auction-purchaser is a stranger, the Calcutta Court has proceeded under section 
622, holding that there was no appeal. ( n ) If the proceedings fell within the 
purview of section 244 (c) of the Code, there was undoubtedly an appeal. ( 12 ) It 
was. however, clear that no separate suit will lie to set aside an order confirming 
sale or refusing the judgment-debtor’s application under section 310-A. f 13 ) There 
was, moreover, no appeal from an order refusing to accept a deposit tendered 
under that section on the ground that it waifthade too late.^) 


2352. An order determining the right to possession of properties as between 
the mortgagee-purchaser of property in execution of his own decree and a party to 


(1) Art. 179, para 1, Indian Limitation 
Aot. 

(2) Ibid., Art. 182, para. 7, 

(3) Bungiah v. Nanjappa, I. L. R., 26 
Mad., 780 (784). 

(4) S. 316. 

(5) 8. 65. 

(6) Shiam Lai v. Nathe Lai , 7 I. 0. (Ail.) 
65; Juggilal v. Eukumchand, 9 1.0. (All.) 25. 

(7) Framatha v. Khetra Mohan, I. L. R., 
29 Cal., 651. Sir A. White, C.J., and Moore, 
J., dissentiente in Mallikarjunadu v. Linga- 
murti, I.L.R., 25 Mad,, 244, F. B. 

(8) Magan Lai v. Doshi, I.L.R., 25 Bom. 

631 (635) ; Mallikarjunadu v. Lingamurti, I. 

L. R., 25 Mad., 244, F. B. 


(9) Mallikarjunadu v. Lingamurti, L L* 
R., 25 Mad., 244 (276), F. B. 

(10) Kedar Nath v. tfma Char an, 6 C. W. 
N., 57 (SO) ; following Chundi Charan v. 
Banke Behary , I. L. R., .26 Cal., 449, F. B. 

(11) Kedar Nath v. Uma Char an, 6 C. W. 

N., 57 (60); following Bungshidhar v. 

Kedar Nath, 1 C.W.N., 114 ; Jogodanund v. 
Amrita Lai, I. L. R.„ 22 Cal., 767, F. B. 

(12) Kripanath v. Bam Laksfani , 1 C. W. 
N., 703 ; Srinivasa v. Ayyathorai, I. L. R. t 
21 Mad., 416. 

(13) Damodar v. Vinayak , I. L, R., 26 
Bom., 40, 

(14) Bashimddin v. Jkori Singh, I. L. R.* 
19 All., 140, 
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who taa corohioaTo property from the mortgagor judgment-debto, after the 
for ”a“ was fold J hot falUhg within that .action .0 a. to be 

appealable. ^ 

An order confirming or setting aside a sale being clearly an order relating to. 
the execution of a decree, (»)■ the question of appeal depends upon the state of 
the law enacted in the Code of Civil Procedure, under which the Pidgrnent- 
debtor was not entitled to appeal as against a stranger-purchaser from an order 
refusing to set aside a sale or against either purchaser or the decree- holder for 
the restoration of his application for setting aside the sale on the ground of 
mateSl irregularity, dismissed in default. (3) If the case fell under sec- 
tion 312 of the Code, it was however clearly appealable. ( ) These questions 
are not now merely of historical interest ; for they lend valuable assistance 
in ascertaining how far the present enactment has preserved th 0 antecedent 
law and how far it has modified it. There can be no doubt that so far as. 
regards questions formerly appealable under section 244 (c) of the Code, theyara 
appealable still, for the determination of a question under section 47 is now 
eXDressly declared to be a decree.* 3 ) And so an order setting aside or refusing 
to set aside a sale is appealable as an order®, subject to the restrictions already 

set out. 

2353. It has been held by a Pull Bench of the Allahabad High Court that 
an ad valorem court-fee is payable on an appeal against the 
Court-fee. g na i deore0 pagS8 d under this rale.® This view proceeds 

upon the assumed change effected by the transposition of the rule to the 
Procedure Code and the alteration of the designation of what was once am 
“ order absolute ” into a “ final decree.” But these reasons do not justify an act 
valorem court-fee and in practice a fixed fee of Bs. 10 is levied in the other 
Courts.® As it is in a simple mortgage including the supplementary decree 
passed under the next rule three decrees are possible, and if appeals therefrom 
were all chargeable with ad valorem court-fees, the number of fees leviable 
would at times parallel the proverbial Kazi’s justice. 

6 . When the net proceeds of any such sale are found to be 
insufficienUfco pay the amount due to the plain- 
baUnce 0V due y on tiff, if the balance is legally recoverable from the 
mortgage. defendant otherwise than out of the property 

sold, the Court may pass a decree for such amount. 


(4) S. 588 (16), Civil Procedure Code (as 
amended by Act VI of 1888, s. 55), prior ^ to 
which appeal was limited to cases arising 
under the first paragraph only. Bee now 
0. 43, r. (I), C. P. 0. (Act V of 1908). Euro 
Soonduree v. Punchool , 24 W. R., 225 ; Sak- 
haram v. Dhiku> I. L. R., 11 Bom., 603. 

(5) B. 2 (2), Act V of 1908. 

(6) 0.48, r. 1 (J). 

(7) Bajrangi v. Mahabir , I* I»« R», 35, AIL 
476, B ; 21 1. C. 498 F. B, 

(8) Sch. It* 17 (vi) Court ' Fees Act (VII of: 
1870). 


(1) Kashinathay . TJtkimama , 12 M. R. I. 
B 1 ; following Moti Lai v. Muhund Singh , 
I.L.R., 19 All., 477 ; Sariatoula v, Bajkumar , 
jjj.R., 27 Cal., 709 ; Lakshmanan v. Kanna - 
trial, I. Ij, R, 24 Mad., 185. 

(2) Monmohini Basi v. Lahmnarayan, 
LI, R, 28 Cal., 116(118). 

(3) Mgappa v. Gangawa, I L. R., 10 
Bom., 433 ; Jang Bahadur v. Mahadbq, 8 C« 

160*, Baja v. Snnivasa, h R. B. 11 
S^ad. . 319, contra in Sami Filial v. Krishna- 
sami, I. h. B., 21 Mad., «7, but gives no 
^ 6W ' * 



2354. Analogous Law. — This rule, which is supplementary to fcfao 
last, was section 90 of this Act, and which ran thus : — 

“90. When the net proceeds of any such sale are insufficient to pay the amount due 
for the time being on the mortgage, if the balance is legally recoverable from the defendant 
otherwise than out of the property sold, the Court may pass a decree for such sum.” 

It may be compared with Form No. 109 of plaint given in the old Code of 
Civil Procedure, and App. A, Form No. 45 of the new Procedure Code, which 
contains the following prayer with reference to this rule : — 

“ (2) in case the proceeds of the sale are found to be insufficient to pay the amount due to 
the plaintiff, then that liberty be reserved to the plaintiff to apply for a decree for the 
balance.” 

The rule was originally taken from the American law, and CO before it was enacted as 
. section 90 of this Act, it was drafted as follows : — 

89, When the net proceeds of any such sale are insufficient to pay the amount due for the 
time being due on the mortgage, the balance, if legally recoverable from the defendant other- 
wise than out of the property sold, may be recovered either (if the Court thinks fit) in the same 
manner as under a decree for money, or by any other legal process open to the mortgagee. 

2355. Principle.— This rule enables the Court to pass a personal decree 
only against the mortgagor in addition to a decree upon the mortgage. The 
section is clearly intended to apply only to a mortgage implying an uncondi- 
tional promise to pay carrying with it a personal liability justifying the passing 
of a supplementary decree, ® after the net proceeds of any such sale as 
may have been ordered by the substantive decree prove insufficient. Usually 
the additional relief may be claimed by the mortgagee on the execution -side, 
A new suit on the same cause of action is clearly not authorized by the rule, 
as it would be wholly inadmissible under the Civil Procedure Code.® And, if 
the Legislature had intended to empower the mortgagee to claim the relief by 
virtue of the rule by instituting a second suit, it is apprehended that the 
provisions of the Code in bar of a second suit would have been expressly saved 
as they have been in section 99. Indeed, in the earlier stages of the Bill a 
provision was proposed to be inserted to the effect that the balance may ba 
recovered (if the Court think fit) in the same suit in the same manner 
as under a decree for money, or by any other legal process open to the 
mortgagee. But it appears that subsequently this section was recast in its 
present form without any explanation of the change being given.® And by the 
Procedure Code, 1908, it was transposed to that Code after some verbal altera- 
tions, which do not, however, vary it sense, jr 

2356. As this rule contemplates the making of a supplementary decree 
only in the special case provided for by it, namely, when the net proceeds of 
. any sale of the mortgaged property prove insufficient to pay the amount due 
for the time being on the mortgage, it would be inapplicable to a case where 
the original decree is a personal one against the mortgagor, under which the 
mortgagee can in execution proceed against any property of the mortgagor 
other than that comprised in the mortgage. No supplementary decree is then 
necessary.® A decree — * • that a certain sum be paid by the defendant, and 
> on default, the decretal debt be realized by sale of the property under mortgage, 
and that the defendant to pay the said sum ” — is a decree in which a 
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(1) Dina Nath v. Bejoy Krishna, 7 0. W. 
H., 744. 

(2) See r. 4, para. (1). 

(3) Prasad v. Behari Lal t h L, R., 25 
AIL, 79 (82}. 

(4) Bam Lai v. Silchand , I, L. R,, 23 AIL, 
139 (140). 

(5) Sonatun Shah v. AZi Newaz Khan, I. Ii. 

R., 16 Cal. , 423 ; Bimseedhur v. AZi, 

£&., 540; iaiZa Tirhmi Sahai v. Balia Hurrah 
Naram, I, L„ R., 21 CaL, 26 ; Durga Rai v. 
Bhagwat Prasad , I.L.R., 13 All., 358; Butah 
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suDplemental decree is unnecessary.® On the other hand, in a decree ^ ra ^f n 
up in the terms of rule 4, a supplementary decree would be necessary under the. 
circumstances here specified (§ 2389). 


2857. Meaning of Words. — IVhZ proceeds” i,e», the amount remain- 
ing due after defraying tbe expenses of the sale,® “ Such sale” i.e., which had 
been directed under the previous rules.® But the phrase need not be 
construed too literally, as probably its provisions were intended equally to .apply 
to a sale under rule 8. It, however, means only all the property ordered to be 
sold, and not all the property mortgaged . ‘ Amount due for the time being 

means the decretal amount with costs of the suit and subsequent proceedings, 
“ If the balance is legally recoverable otherwise , etc. ” This is possible W where 
the mortgagor has made himself personally liable, and ( ii ) where the mortgagee 
can legally hold him so liable, as where his security is destroyed under the 
circumstances mentioned in section 68. “ From the defendant means 

mortgagor-defendant. (4) 

2358. Case for a Supplementary Decree —Although the rule 
is so worded that it is by no means clear whether for the balance the Court 
is to pass a decree in the same suit or in another suit, it has been held both 
by the Calcutta and the Allahabad High Courts that the decree contem- 
plated by the rule is in fact an order to be obtained in execution of a 
decree for sale,® though it cannot be so regarded for all purposes u ^3z6). 
Hence it follows that, where the decree made is substantially one under 
the provisions of rule 4, and, moreover, provides for the recovery of 
the balance from the person of the mortgagor, there is no necessity to have 
recourse to the provisions of this rule. It is only when the decree assumes 
the form provided in Form 128 (now App. D, Form 4) of the Code, which does 
not expressly give the mortgagee any right against any other property or the 
person of the judgment-debtor that it becomes necessary for him to apply under 
the section for a decree or order for the balance. ® An application made 
under this rule and struck off in default cannot, according to the view taken 
in Calcutta, be revived, for, if the proceedings under this rule is a proceeding 
in suit, it follows that a fresh application would be barred under section 103 (O. 9, 
r. 9) of the Code. ® But such an exceptional, provision of law, could scarcely 
be regarded as falling strictly within the procedure of the Code. Of course the 
order passed under this rule is designated a decree, but that is by itself no 
reason for holding that the application which precedes it is necessarily the 
plaint : it is more in the nature of a posZ-decretai application for execution than 
an application in the mortgage-suit. ® 


Char an v. Lalji Mai , I. L. R., 18 AIL, 371 ; 
Ram Sarup v. Ghaurani , I. L. R., 21 AIL, 
453 * Mallikarjunadu v, Lingamurti , X. L. R,, 
25 Mad., 244 (287), F. B., contra in Ramdayal 
v. Mohd Chose, 1 N. L. R., 143. 

(6) Lalla Tirhini Sahai v. Lalla Hurrah 
Narain , I. L. R„ 21 CaL, 26 (28). 

(7) Ramdayal v. Mohd . Chouse , 1 K, L.E. 
143 ; following Raj Singh v. Parmanand, 
I. L. R., 11 AIL, 468; Musaheb Zaman v. 
Inayat-ul-iah , I. L. R., 14 AIL, 513. 

(8) Ram Sarun v. Ghaurani , I. L< B., 21 
AIL, 453 ; Mallikarjunadu v, Lingamurti , I. 
h. R. } 25 Mad., 244 (287), F. B. 
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It is not within the competence of the mortgagor to challenge the validity 
of the previous sale in answer to the mortgagee’s application under this rule. U) 

2359. 


(!) Previous sale 
necessary. 


In order to make the remedy here provided available, it is neces- 
sary that the mortgaged property should have been sold 
in execution of the decree held by the person applying for 
a further decree under the rule. But, where, after the 
mortgaged property had been advertised for sale, the decree-holder, with the 
consent of the judgment-debtor, sold a portion of the property by private 
sale, the same being notified to the Court which postponed its own sale, 
and the remaining property was then sold by auction, it was held that 
the provisions of this rule had been duly complied with so as to admit of a 
supplemental decree being passed, it being immaterial whether the property 
was sold by auction or private sale. I 1 2 * ) The same view was held in another 
case in which certain railway shares, in respect of which a decree had been 
passed under rule 4, were, by consent of parties, sold through brokers in 
England. The rule does not apply where the mortgaged property has been 
sold under a decree held by some other person. I 4 5 ) Again, a decree under this 
rule will be passed only after the sale of the whole of the mortgaged property is 
found to be insufficient to satisfy the mortgagee’s claim. (5) In short, in order 
to enable the mortgagee to avail himself of the rule, it must be shown that 
GO the mortgaged property has been sold, ( ii ) that the proceeds of the sale are 
insufficient, and (Hi) that the balance is personally recoverable from the 
mortgagor or his other property. ^ If these conditions are fulfilled, it is 
not material that the mortgagee had failed to sue for the personal remedy. 
Indeed, as has been held in Allahabad, every suit on a mortgage containing an 
express or implied covenant to pay the mortgage-money otherwise than out of 
the mortgaged property must be regarded as impliedly, if not expressly, a suit 
claiming such relief, the point being that the plaintiff, instead of being obliged 
to include a prayer for such relief in the plaint, may wait until it appears that 
the sale-proceeds are insufficient, and then make the prayer in an application 
under this rule. A mortgagee, holding a simple mortgage by which certain 
immoveable property was mortgaged, sued for and obtained a decree for sale of 
part only of the mortgaged property. Such portion having been sold, and the 
net proceeds of the sale having proved insufficient to satisfy the mortgage-debt, 
the decree-holder applied for a decree under this section against the unhypothe- 
cated property of the mortgagor. *7) It was held that, whether rightly or 
wrongly, the original decree having been in fact passed for sale of a part only 
of the mortgaged property, and the sale of that part having realized an amount 
not sufficient to satisfy the mortgage-debt, there was, under the circumstances, 


(1) Durga v. Bhagwan Das , 1 A. L. J. 
486; Parbati v. Gobinda , 4 0. L. J., 246 
(253, 254). 

(2) Udit Narain v. Bagar Sajjid , 2 A. L. J, 
353 ; Jagadhur v. Alliance Bank , I. L. R., 
28 AIL, 660; cf. • s. 305, Civil Procedure 
Code. 

(8) Gajadhur v. Alliance Bank, I. L.R., 28 
AIL, 660. 

(4) Muhammad Akhar v. Munshi Bam , 
(1899), A, W. N., 208; followed in Badri Dat 
v, Inayet Khan , I. L. R., 22 All.* 404. 

(5) Badri Das v. Inayet Khan t I.L.R., 
22 AIL, 404 ; Musaheb v. Inayat-uldah, I.L. 


R., 14 AIL, 513 ; Bunseedhur v. Sujaat, I.L. 
R., 16 Cal., 540. 

(6) Puma Chandra v. Radha Nath , I.L.R., 
33 Cal., 837 ; Dinabandhu v. Mathuda , 16 C. 
LJ. 318 ; 17 I.O., 263 ; Surja Kumar v. 
Pramada , 17 C/W.N. 1089; 20 I, a, 829, 
Komandur, v. Komandur, (1913) M.'W.N, 139 ; 
17 I.G., 244. 

(7) Badriman v. Baja Bam, (1899) A.W. 
N., 22 ; Musaheb Zaman v. Inayai-ul-lah , I. 
L.R., 14 AIL, 513 ; Bageshiv. Muhammad 
Nagi , I.L.R., 15 AIL, 831 ; Bamiduddin v, 
Kedar Nath t I.L.R., 20 All,, 386 ; Chattar 
Malv. Thakuri , (1898) A.W.H., 138. 



(1) Shea Prasad v. Behari Lai , I.L.R,, 25 
AIL, 79 ; Ghafur Hasan v. MM, ' Kifdyatul- 
lah, I.L.R. , 28 AIL, 19; Sham Siwder v. 
Ganesh Prasad, 3 A.L.J., 463, 

(2) Ghafur Hasan v, MM. Kifayatullah , X, 
L R.> 28 AIL, 19 ; Sheo Prasad v. Behari LaX% 
I.L.R., 25 AIL, 79 (82). 
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R * 28 AIL, 674. 
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. (5) Swrja Zuway 7. Pramada , 17 C, W. N* 
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(6) Per Stanley C. I., and Burkitfe, 3"., in 
Prasad v- Behari Lai, I, L. B., 25 AIL, 

79 (82) ; BMar Paifo v. Ghandumal , LL.R,, 
26 AIL, 25; Ghafur v. MM, Kifayatullah , I, 
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Khan, LL.R., 22 All,, 401. 


1528 


TRANSFER OF PROPERTY. 


[0, 3i» *. 6. 


no objection to the mortgagee obtaining a decree under this section, ( ) Simi- 
larly, where the Court erroneously decrees sale of only a portion of the mortgaged 
property under rule 4, that order is final and cannot be questioned under this 
rule; consequently, the mortgagee-decree-holder is entitled to a decree under 
this rule as soon as he has sold the property, the sale of which was decreed, 
though it may not be all the property mortgaged. W . So again, where the property 
mortgaged was the malikana rights in a zemindari, but the decree erroneously 
passed was for sale of the zemindari itself, the mortgagor could not point to the 
mistake to defeat the mortgagee proceeding under this rule.* 1 2 3 ) But, where, in a 
suit instituted against a Hindu father without Joining his son, the mortgagee 
obtained a decree, and the son afterwards obtained a declaration exonerating his 
share from the sale, the mortgagee was held disentitled to proceed under this 
rule without first suing the son and bringing his share to sale.* 4 ) The Court 
has no jurisdiction to accede to the mortgagee’s application for an order to be 
allowed to execute the mortgage decree as a money decree by attachment of 
some other property, or for the passing of a supplementary decree for the purpose, 
but at the same time reserving his rights under the mortgage decree, on his 
giving an undertaking not to taka any steps as against the mortgaged property 
till he has exhausted the other property.* 5 ) 


2360. It would seem that a mortgagee may well relinquish his claim to 
. a part of the property, but he does not thereby forfeit his 

meat immaterial/ " right under this rule * “ For e xam P le * that a portion 
of the property was heavily incumbered; it might also 
be that the mortgagor’s title to a portion of the property was in dispute, in 
either of these cases the result of endeavouring to sell the portion so incum- 
bered, or the portion, the title to which was in dispute, might entail heavy 
expenses and protracted litigation. Therefore, there seems no reasonable 
objection under these circumstances to the abandonment by a mortgagee of his 
claim in respect of a part of his security, and to his seeking relief by sale of 
the remaining portion.”* 6 ) In another case a mortgagee held a decree for a 
sale and an order absolute for sale of the property comprised in his mortgage. 
Before, however, the sale could be carried out, a third person succeeded in 
establishing his title to one-half of the property mortgaged. The decree-holder 
brought to sale the remaining half of the property covered by his decree, hut 
the amount realized proved insufficient to satisfy the mortgage-debt. It was 
held that, under such circumstances, there was no bar to the decree-holder 
obtaining a decree over against the unhypothecated property of the mortgagor 
under this rule.* 7 ) Indeed, it is not even in every case indispensable that a 
sale should precede an application under this rule though the words “ such 
sale ” would seem to favour tbat construction. But it is conceivable that, 
after a decree under rule 4, a sale may be rendered impossible or ineffectual, 



(4) Pirbhu v. Baldeo , I.L.R., 29 All., 260, 

(5) lb. 

(6) LaJcshmana v. Krishniah , 14 M.Ij.J.* 
490. 

(7) Mutana v. Kumarasami, 15 6. 

(8) Mata Ambar v. Sridhar , I. L. B., 26 
AIL, -507. 
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■and in which case the mortgagee may legitimately invoke the aid of this rule.U) 
It is then not necessary to sell the whole of the mortgaged property before the 
mortgagee could apply under this rule. ( 1 2 3 * ) But though it is so, the mortgagee 
cannot capriciously refuse to dispose of all the available mortgaged property, 
and file an application under this rule. For, when it is said that he need not 
■exhaust the mortgaged property before applying under this provision, what is 
meant is, that he need not take the unnecessary risk in waiting to dispose of 
the mortgaged property. If, therefore, he gives up a portion of the property 
without sufficient cause, the mortgagor would be justified in resisting his 
application on that ground. But the Calcutta High Court has held that tha 
mortgagee cannot relinquish a portion of the mortgaged property to th8 detri- 
ment of the mortgagor so as to impose upon him a personal liability to which 
otherwise he would not be subject. (3) This view proceeds upon literal 
construction of the preceding rule which, however, contemplates only a sale of 
the whole or a sufficient part of the mortgaged property. 

Again, where the mortgaged property was itself non-existent, the mort- 
gagee could not invoke the aid of this rule, since if there was no property at 
all that could have been sold reached in the suit, the sale-decree passed would 
be illusory, and the Court would not then pass a supplementary decree to 
make good this defect.^) As Knox, J., remarked : “ The remedy given by 
section 90 is an extraordinary remedy, and must, therefore, be applied with 
great care and jealousy.”! 5 * 

2861. But, where the mortgagee sued and obtained a decree on his 

When no sale morfc g a g e » an(i ^ afterwards appeared that the property 
) 4 mortgaged did not belong to the mortgagor, he was held 

precluded from bringing another suit for the recovery of the money In 
such a case, of course, a decree under this section is out of the question. 

2362. The section originally provided that a decree over may be passed 
to “ pay the amount due for the time being on the mort- 

(4) To pay what g a g 6 ” — words which engendered some ambiguity in conse- 
giveo! 1 6Cree quence of which the present rule amends the clause confining 
the decree over to realization of a sum only sufficient ‘ to 
pay the amount due to the plaintiff.” It will be observed that the amount so 
due need not be the subject of a decree. A decree ordering that the defendant 
do pay a sum named within a certain time, and that in default certain mortgaged 
property be sold, is one which is capable of execution against the other property 
of the other defendant, although there may be a direction in such decree that 
the defendants are not personally liable for the decree.^) But, where a puisne 
mortgagee of certain property sued the prior mortgagees for redemption, a 
decree was passed for redemption or sale. The puisne mortgagee having failed 
to pay the amount decreed, the property was sold, but it failed to realize the 
amount dqe to the prior mortgagees, whereupon the latter sought to put in 
force the provisions of this section, but the Court refused to act on the ground 
that the puisne mortgagee was not personally liable. So far the change oi 
phraseology is immaterial. But the use of the phrase, “ due on the mortgage,” 



(1) Ali Jan v. Mariam Bibi t I.L,R., 26 AIL, 
93 (95). 

. (2) 2 Law of Transfer (2nd Ed.) §. 1464. 

(3) S. 65 (a). 

(A) Ali Jan v. Mariam Bibi, I.L.B., 26 
AIL. 93 (94, 95). 

(5) Bidhu v. Sudhury, 15 C.W.N., 1088. 

(6) Miller v. Bigambari , (1S90) A. W» N., 
142. 

(7) TJttam Ishlok v, Raw* Narayan, I. L. 


R.» 28 AIL, 365 ; overruling TJttam Ishlok v, 
Phulman, 2 A, L. J., 379 ; distinguishing 
Musaheb Zaman v. Inayabul lah, I.L.R., 14 
AIL, 513 ; following Digambari v, Debaya, 
(1890) A. W. N„ 142. 

(8) Is/iZoA; v. Bam Narayan , I.L.R., 
28 All,, 365 ; overruling TJttam Ishlok v. Phut* 
man, 2 A. L. J,, 397. 

(9) Kanak Mai v. Sheo Per shad, 13 0, P* 
L. R», 110 (412). 
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was calculated to create difficulty, and, at any rate, it was held in Allahabad 
that the word ‘ mortgage * though used in the singular, could not be relied upon 
as restrictive, and that it included plurality of mortgages. So, where a puisne 
mortgagee of property, upon which there existed several prior incumbrances, 
obtained a decree for sale after redemption of the prior incumbrances, it was 
held that the puisne mortgagee could resort to this section, obtain a decree for 
sale of the mortgagor’s property sufficient to realize, not only the amount of 
his own mortgage, but also the sum paid by him to redeem the prior incum- 
brances, since this amount was also due for the time being on the mortgages 
against the mortgagor. This construction of the clause was questioned in the 
last edition of this work, ( 1 2 3 * 5 6 7 ) but the Allahabad Court arrived at the same 
conclusion by a different train of reasoning. Referring to section 65, they held 
that, inasmuch as the mortgagor is deemed to contract with a puisne mortgagee 
that he will pay the interest and principal due on the prior incumbrances, 
his mortgage- security is a security, not merely for the principal sum and interest 
advanced by the puisne mortgagee, but also a security in respect of any loss 
which the puisne mortgagee may sustain by reason of the breach of the implied 
covenants. And this being the case, the puisne mortgagee, having been obliged 
to pay off the prior incumbrances, became entitled to the amouncwbich, he has 
been obliged to pay off in addition to the principal sum due to him on his own 
mortgage.^) I& is apprehended that the effect of the amendment is to restrict 
the decree over to realization of only such amount as is sufficient to discharge 
the amount of the decree as distinct from any other amount to which the 
plaintiff may be equitably entitled, but which was not covered by the decree. 
In this view the word “ due ” must be understood to mean “ due ” under the 
decree for the satisfaction of which the supplementary proceedings under the 
rule were instituted. 


(S) Instalments 
allowable- 


2383. As tbe supplementary decree is one for per- 
sonal recovery the Court may decree the amount as payable 
by instalments. 


2364. It may be added that a party cannot be refused a relief under this 
rule on the mere ground of delay or hardship to the 
i«id1cata bar by ^ defendant.^) Nor is the plea of res judicata any answer 
J ' to any application under this rule, it being immaterial 

whether the plaintiff had or had not claimed the subsequent relief originally in 
his suit, provided that it had not been allowed or disallowed by the Court, 
since the time for adjudication on the claim for the subsequent relief does not 
arise until the decree under rule 4 is exhausted.^) But the case would, of 
course, be otherwise if the claim for personal decree had been negatived on the 
ground of non-liability, either in the main suit or in any previous litigation 
between the parties. W A decree tinder this rule may be made to supplement 
an incomDiete decree passed under rule 4 ; ( 9 ) but no order can be passed under 
this rule which would have the effect of assailing the decree made under 
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that rule.® For instance, if, in a mortgage with a personal covenant, the 
decree passed is only in the terms of rule, an additional decree may be passed 
under this section by adding thereto appropriate words, such as the following ; 
— “If the proceeds of the sale shall not be sufficient to satisfy the decree, the 
defendant shall personally pay the amount of the deficiency, and that the same 
may be recovered by sale of any other property of the defendant. ” This 
suggestion made in the previous editions of this work! 1 2 3 ) has since been carried 
out, the clause suggested being now made a part of the preliminary decree 
passed under rule 4.® It was, however, formerly held in Calcutta ( 4 ) and 
Bombay ( 5 6 7 8 * ) that such a decree would be contrary to the procedure 
prescribed by the Act, but according to the Allahabad Court, it was held to be 
unobjectionable.® The amendment has then the effect of overruling the 
precedents of the two first mentioned High Courts and re-affirming the view 
taken in Allahabad. Such a decree looks simple enough, but it may at times 
raise knotty points for solution, and which will have to be presently 
considered. There can be no doubt that property affected by a decree 
passed under this section, and not, forming a part of the mortgaged property, 
must be attached before its sale. In this respect property comprised in a 
decree passed under the preceding rules differs from that ordered to be sold 
under these provisions. A decree passed under this rule must then be exe- 
cuted in the ordinary manner as a money-decree.® 

2365. 


(7) Order for 
decree made m the 
same suit. 


A decree under this rule must be made in the same suit in 
which the decree for sale was passed. No fresh suit 
is necessary.® And an order under this rule 4 was 
held to be unnecessary if a decree made under rule 4 
expressly provides for realization of the debt from the 
mortgagor’s other property, should the mortgaged property not realize sufficient 
to satisfy the decretal amount. !°) In such a case, since it is immaterial that an 
application under this section should be made, so it is equally immaterial that 
an application under this section was made and rejected,! 10 ) The Court cannot 
refuse to make an order under this section simply because no provision is made 
for it in the decree for sale.! 11 ) Nor is it always necessary that the mortgagee 
shall exhaust the mortgaged property before be could put in force this rule. 
Ordinarily, no doubt, this should be the case, and it would be in accordance 
with the direction of the decree. But it is by no means an invariable rule, for 
there may be cases in which the attempt on the part of the mortgagee to bring 
the mortgaged-property to sale may involve him in costly litigation. The 
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direction is binding only so far as it does not compel him to invade the rights of 
third parties who were not parties to the decree. W If, for example, the mortgagee 
can show that a portion of the mortgaged property not brought to sale belongs 
Iso the mortgagor’s divided brother, the Court would not compel him to attack 
that title before proceeding against the mortgagors other property On the 
other hand, it is, of course, entirely in the option of the mortgagee to avail 
himself of the provisions of this rule, and he cannot be compelled to resort to 
them before preferring any other remedy. So, where, after the mortgage, a 
portion of the mortgaged property was sold to a third party, and the mortgagee 
sued both the mortgagor and purchaser for sale of the mortgaged property, but 
the suit against the purchaser was dismissed as premature, it was held open to 
the mortgagee to institute a fresh suit against the purchaser if, on sale of the 
property previously decreed, his mortgage- debt was not satisfied.* 1 * 3 ) 

2366. An application made under this rule and struck off in default cannot, 
ft is said,* 4 * be revived, for, if a proceeding under this section be^ regarded, as 
it has been, in Calcutta, as a proceeding in suit, it is clear that a iresh applica- 
tion would be barred under the provisions of section 103^ (now 0, 9, ^ • 9) * 
though, of course in such a case an application for restoration of the original 
application would lie. 

2367* It has been held in Calcutta that, where the executing Court was 
competent to pass a decree under this section, but, without 
out decre^ Wlth ' Passing a decree, it proceeded to attach and order the sale 
of the mortgagor’s other property in accordance with the 
mortgagor’s application for execution, and the mortgagor, notwithstanding the 
service of notice upon him, raised no objection to the execution, he was estopped, 
from afterwards urging the plea upon a fresh application. In such a case the 
order of the Court allowing execution to proceed against other properties of the 
judgment-debtor should be taken to have the effect of a decree under this rule.* 5 * ) 

2368. Eights under Supplementary Decree.— A mortgagee pro- 
ceeding on a decree obtained under this rule is entitled to proceed both against 
the person and other property of the mortgagor. In so far as his decree is a 
personal decree against the mortgagor, he possesses the rights of an unsecured 
creditor, and his decree is subject to the limitation applicable to money-decrees. 
(§§ 2372 — 2375). Such a decree-holder may then eome in for a rateable distribu- 
tion of the assets realized by a simple or money decree-holder in execution of 
his decree. And it has been held in Calcutta that he is so entitled even where 
his decree is against two or more judgment-debtors and the assets have been 
realized in execution only as against a simple judgment-debtor. * 8 * Where the 
decree for sale was passed against the heirs of the mortgagor, a supplementary 
decree under the provisions of this rule can be obtained only against the assets 
of the deceased mortgagor, in the hands of his heirs and not accounted for, *7) 
A decree against the “assets of the mortgagor which might be in the hands of 
his sons” may be executed against property acquired by them by survivor- 
ship excluding only that which is their self-acquired property.* 8 * Since 


(1) Shanmuga v. Ramanathan , I. L. R,, (6) Ganeshv . Shim , 30 Cal., 583, 

17 Mad., 309 (315), F.B.; Gatti Lair . Bit Bahadur , t 

m Ibid., p. 315. All*. 158. 

(3) Gangaram v. Kunhmya Lal t I,L, B,, (7) Murlidhar v» NandlRam, 3 A.IiX 44 

27 All., 254. (S.N.). 

(4) Bamdayal v. Mohamad , 1 N. D* R. 143. (8) Ram Lai v. Maharajah^ 11 O. J# 

(5) Madhu Sudan v. Kailash Ohunder , 2 0. 362 ; 5 I. C. 146, 
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(6) Durga v. JBhagwant t I. L. R., 33 All.* 
356 ; Musaheh Zaman Khan v. Inoyat-ul-lah t 
I.L.R., 14 All., 513; Earn Sarup v. Ghau- 
rani , I.L R., 21 AIL, 453. 

(7) MalWcarjunadu v. Lingamurti, I.L.R., 
25 Mad., 244, F.B. 

(8) Bhagwan v. Gtonw, I. L. R., 23 Bom., 
644. 
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33 OaL, 867. 
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the Court has to pass a decree under this rule, a mere order for recovery 
for the balance of the decretal amount to be recovered cannot be executed fill 
a decree is passed, and where a decree is drawn up subsequently to an order* 
an application for execution may be made within three years counted from the 
date of the decree, and not from the date of the order, U) 


2869. Limits of the Rule. — As the Court is empowerd to pass a sup- 
plementary decree only when “ the net proceeds of any such sale are found to- 
be insufficient/’ it has been held in Allahabad that no decree can be validly 
passed under this section unless the sale was made in execution of a decree 
passed under the provisions of the foregoing sections. ( 1 2 3 * If, therefore, the sale 
was made in accordance with a decree passed under rule 8, a supplementary 
decree would not be justified by the language of this rule, though a decree passed 
to enforce a charge would probably be construed as a decree within the terms of 
the rule. (3) So, where a puisne mortgagee of certain property sued the prior 
mortgagees for redemption, and a decree was passed for redemption or sale, and 
the puisne mortgagee having failed to pay the amount decreed, the property 
was sold, but it failed to realize the amount due to the prior mortgagees, the 
latter sought to put in force the provisions of thi3 rule, but the Court refused 
to act on the ground that the puisne mortgagee was not personally liable, and 
that this rule was not intended to cover cases of such sales ( 4 5 * {§ 2356). 


2870. After the decree is passed in the terms of rule 4, any question that 
might arise under this rule does not become res judicata : “ Taking section 88 
and reading it in conjunction with section 90, it is clear that there are two 
distinct decrees to be passed — the decree under section 88 in the suit for sale 
and the decree under section 90 upon the application of the decree-holder in 
accordance with the terms of that particular section. ” W And it was 
held by the same Court that an application under this section was an 
application in execution, but not in execution of the decree made under 
section 88/ 6 ) This view was accepted in Madras/ 7 * and was not opposed to 
that taken in Bombay/ 8 * though it was dissented from in Calcutta, W where' 
such an application has been regarded as in continuance of the suife/ 1 ^*) And 
this now is the view enacted in the Code which widens the scope of the term 
“ decree” by subdividing into a decree preliminary and final, and adding to its 
definition the following explanation : “ A decree is preliminary when further 

proceedings have to be taken before the suit can be completely disposed of. 4? If? 
is final when such adjudication completely disposes of the suit. It may be 
partly preliminary and partly final.” I 11 ) But, though it is so, the time for 
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making an application under this rule and for the Court making a decree under 
it does not arrive until the remedies under section 88 (rule 5) have been 
exhausted. “ When the decree passed under rule 4, which is ordered to be 
executed under section 89, has failed to discharge the money due at the time 
under the mortgage, then, for the first time, in the suit for sale the Court has 
power to decree the sale of non-hypothecated property. 1 According to the 
Allahabad case the decree for sale under rale 4 is limited to _fche hypothecated 
nroperty, but this is not the view taken in Calcutta, where, under rule 4, personal 
relief may as well be decreed in the same decree. _ The Calcutta view is certainly 
opposed to the view now enacted in the prescribed form in which the only 
liberty reserved to the plaint, iff is to apply fora personal decree for the amount 
of the balance.*- 2 ) 

2371. Where the general costs of a mortgage-suit are decreed against the 
defendants comprising a puisne mortgagee, and the mortgagor, and the proceeds 
of the sale of the mortgagor’s property have not been sufficient to discharge the 
amount decreed, can the mortgagee apply under this rale for sale of the puisne 
mortgagee’s property? It would appear not ; for, in view of the Allahabad High 
Court, in the first place, the rale is strictly limited in its scope _ to amounts 
■due for the time being on the mortgage,’ and, secondly the term defendant in 
the section would seem clearly to mean the mortgagor-defendant, and the money 
recoverable under the section is money recoverable by reason of the proceeds 
of the mortgaged property proving insufficient to pay off the decree passed 
under rale 5, from the person whose property had been mortgaged, and, sold, if 
legally recoverable from him.® But the first point was by no means conceded 
by the other Courts, and it has been now overruled by the amendment. 

2372. Personal Remedy must be within Limitation.— -The rule, 
it needs scarcely be said, would only apply to cases where the balance is 
“legally recoverable otherwise than out of the property sold.” According to 
the Allahabad High Court these words mean “ that the balance must be a 
balance which the mortgagee is not precluded by the terms of the mortgage 
from realizing otherwise than out of the property sold, or a balance the reco- 
very of which is not barred by limitation, e.g., the suit might have been brought 
at a period of time when, if the plaintiff was relying on his personal remedy 
against the defendant, his suit for the personal remedy would be barred by 
time, although within time as a suit for sale on the mortgage. W 

2373. Limitation. — As regards the starting point for limitation, it has 

been held that time begins to ran "from the date on which 

(1) Starting point ^ mor fcgage money was repayable. Thus, where, in a- 

o mu a ion, usufructuary mortgage, it was covenanted that if the 

mortgagee was not given possession, he should have a right to obtain the sale 
of the mortgaged property, the mortgage-debt meanwhile being payable on a 
certain specified date, it was held that, in respect of an application under this 
section, limitation began to run only from the breach of the covenant to pay 
pn due date, and not from the breach of the covenant to put the mortgagee in 
possession.! 5 ) Similarly, in another case where the debtor empowered the 

(X) Musaheb Zavian Khanv. Inavat-ul-lah, (3) Bam Lai v. Silchand,!. L.R., 23 All., 
I. L. R., 13 All., 513 (5X7). But now see 439. 

Sadku. Singh v. The Maharajah of Benares, (4) Musaheb Zaman Khan v. Inayat-ul- 

I.L.R., 29 All., 12 ; in which the Calcutta lah, I. L. R., 14 AIL, 513 (518). 

view was tacitly accepted. (5) Sheo Charan v. Lali, I.L.R., 18 All., 

(2) App, A. Form X (10), (45); Of. (6) (2); 371. 

App. D, Form No. 4, C. P.C. (Act V oi 1908). 
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All., 512. 
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389* 


U) Per Lindley, L. J., in M.cDermott v. 
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Cal., 389. 
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pledgee to sell the pledged property, undertaking to make good any difference 
between the proceeds and the amount of the loan, it was held that the cause of 
action in respect of the whole of the debt accrued, not when the securities were 
sold, and the deficiency ascertained, but when the debt was repayable. In 
such a case the promise to pay the deficiency does not create a new obligation 
to pay ; it only applies the old obligation to a reduced sum.® As Herschell, 
L. 0., observed : “ The second clause of the document did not create a new 
debt, but only prescribed what should be done in the event of realization.”® 
In short, the right of realization does not give a separate and independent cause 
of action. This view is in harmony with the Indian law.® go, where the 
mortgagor covenanted that, “ in case of this hypothecated property being insuffi- 
cient for the satisfaction of the entire amount of the bond, tbe creditors 
would be at liberty to realize the amount remaining due from the obligors 
personally, and from their other property,” it was held that no separate cause 
of action for the personal remedy accrued after the mortgaged property was found 
on sale to be insufficient to satisfy the mortgage- debt, but that the cause of 
action for both the remedies was one and the same, and accrued when the 
covenant to pay was broken. (*) The time to be looked at in considering 
whether the balance sought tc be recovered is legally recoverable from the 
mortgagor is then the data of the institution of the suit, and not that 
of the making of the application. ( 6 ) In determining the question of limitation, 
the personal remedy provided in the mortgage may become barred, although 
the other remedy may still be open to the mortgagee. And this is possible 
even though the two remedies may be separately undertaken, but since 
the debt is one and the same, tbe personal liability of the debtor co-exists 
with the liability of the property. Thus, in a case where the bond pro- 
vided for the payment of the amount of the mortgage-debt, immoveable 
property mentioned therein being given as collateral security, and that 
“ in case of this hypothecated property being insufficient for the satisfaction 
of the entire amount of tbe bond, the creditors would be at liberty to 
realize the amount remaining due from the obligors personally, and from their 
other property it was held that no separate cause of action for the personal 
remedy accrued after the mortgaged property was found on sale to be insuffi- 
cient to satisfy the mortgage-debt, but that the cause of action for both 
remedies was one and the same, and accrued when the covenant to pay was 
broken. Hence, the suit for sale of the mortgaged property having been brought 
more than ten years after the date of the mortgage, the balance due upon the 
mortgage was not legally recoverable otherwise than out of the property sold, 
and an application for a decree under the rule was not maintainable. (?) A 
similar view was also taken at Calcutta. And so in an English case, (?) it 
was said that the debt being one, and one debt only, the different modes in 
which it could be realized did not create separate causes of action. As observ- 
ed by Herschell, L.C. : “ I cannot say that that right of realization gave 
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a separate and independent cause of action, so that the statutory period 
did not begin to run until that date.”® 

2374. The period for the recovery of the mortgage-debt from the person 

of the mortgagor is six years.® But, in a Bull Bench 
(2) Period of ruIing of the Bombay High Court, Article 132, Schedule II 
limitation, 0 j the Limitation Act has been held to apply,® but, in 

view of the decision of the Privy Council in a subsequent case, ® the 
Bombay decision must be regarded as no longer authoritative. Every mort- 
gage does not in India imply a personal liability, although on the point the 
Allahabad High Court has,” following the English . law, held otherwise. W) 
But the English law is clearly departed from in section 68, and the majority 
of rulings are opposed to the view taken at Allahabad, ® which has been 
discountenanced even by the Privy Council.® 

2375. It has been held in Allahabad (3) and Madras ® that an 
application under this section is subject to the limitation prescribed in Article’ 
178 (now Art. 181) of the Limitation Act ; ® but in certain other cases 
Article 179 (now Art. 182), and not Article 178, was held applicable^ 1 2 * 4 5 6 7 8 * 10 ) ^ In 
the view of the Calcutta High Court, Article 178 only refers to applications 
made under the Code of Civil Procedure, and it has no reference to an 
application made under this section,®) Apparently, according to this view, 
if the application for personal recovery would have been within time at date 
of the institution of the suit, there is then no question of limitation, 

2376. A decree passed under this rale or rule 4 is not subject to the 

restrictive prohibition of section 48 of the Code of Civil 
Does S. 48, C.P.C. Procedure. ( l2 ) But this view was not accepted in a recent 
apply ? case decided in Calcutta where the contrary was laid 

down. (13) But this precedent appears to he clearly inconsistent with 
the new definition of “ decree’* under which an application under this 
rule is in continuation of the suit and not in execution of any decree 
to which alone is section 48 confined (§ 2358). According to the Calcutta 
High Court, a combined decree partakes of a double character. It is 
a mortgage-decree in so far as it orders sale of the mortgaged property, 
and a personal decree in that it allows sales of other property in the 
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event of the mortgaged property failing to realize the decretal amount. 
So far then, as it is a money-decree it will be subject to the twelve years’ 
limitation prescribed in section 230 (now s. 48} of the Civil Procedure 
Code, and such limitation will commence to run at the latest from the date of 
the order for attachment and sale of the other property.® In view of the 
Calcutta High Court the plaintiff cannot emancipate his decree from the opera- 
tion of limitation prescribed in section 230 by getting the money-decree 
incorporated in the mortgage-decree. On this point the Allahabad Court 
hold differently on the ground that a composite decree combining the reliefs 
allowed under this section and section 88, is not a decree for “ payment of 
money” so as to be subject to the twelve years’ rule under section 230 of the 
Code. ® The Allahabad Court were evidently influenced by the stare decisis , 
for it is otherwise difficult to see why a money-decree should lose its identity 
by being made part of a mortgage-decree. According to the view prevailing in 
Allahabad a composite decree under section 88 and this section, would be 
subject to the limitation prescribed in Article 179 (now Art. 182) of the Limita- 
tion Act. Hence where the decree was passed on the 2nd December 1885, and 
on the 29th November 1897, the decree-holder applied for sale of the non- 
mortgaged property, but this application was dismissed on the ground that he 
had not then exhausted the mortgaged property, his subsequent application for 
the same relief made on the 26th August 1901 was rejected as time-barred, the 
Court holding his penultimate application not made “ in accordance with law” 
to extend limitation, inasmuch as it was not an application to do something 
which by law the Court was competent to do.® But it is submitted that this 
view assumes that the executing Court was incompetent to order sale of non- 
hypothecated property so long as some of the hypothecated property remained 
unsold, but this is not the trend of opinion of the Courts, not for that matter, 
would that fact alone bar the right of the decree-holder to resort to the excep- 
tional provisions of this rule. 

But a simple attaching creditor cannot bring a suit against a person attach- 
ing property in execution of a decree passed under this rule, to obtain 
a declaration that the property was not saleable under the latter’s decree 
inasmuch he had obtained the decree without first exhausting the mortgaged 
property. Bub it would seem that the same pleas may be inquired into in a 
suit to set aside the decree. But a judgment-creditor cannot successfully assail 
such a decree merely on the ground that it had been passed erroneously.® 

2877. Costs may be so recovered. — Formerly, the only amount 
recoverable under this rule was the" amount due on the mortgage, ” and which, 
of course, meant the principal and interest secured by the mortgage. But did 
it also include the costs awarded in the suit ? On this point the Allahabad 
High Court had decided that the costs awarded could not be considered as 
forming part of the money due upon the mortgage,® and if so, it followed 



TRANSFER OF PROPERTY, 


fejaat they could not ba recovered under tha section. But this view appears to 
have bean subsequently abandoned, for it was subsequently held by the majority 
of the Full Bench that a decree drawn up strictly in accordance with the provi- 
sions of rule 4 could not direct the costs of the suit to be recovered otherwise 
than out of the mortgaged property. It then follows that under a decree so 
framed, the costs adjudged must be regarded as forming a portion of the 
mortgage-money. And this view is in consonance with that taken by the 
Calcutta High Court which has maintained that while the Court has no doubt 
power under section 220 of the Code of Civil Procedure to give the costs against 
the mortgagor personally, yet it by no means follows that this is to be presumed 
in every ease : the question is essentially one of the construction of the decree, 
which should adjudge how the costs are to be recovered. Thus in a Calcutta 
case where the decree ran thus : “ It is ordered that the defendant shall pay to 
the plaintiffs the sum of Rs. 2,550 claimed and costs Rs. 312, total Rs. 2,862, 

within two months from the date of the signing of the decree.. If the 

defendant do not pay the amount within the time prescribed, they will lose their 
right of redeeming the property mortgaged, and possession thereof will be given 
to the plaintiff ; ” it was held that reading the decree as a whole both sums 
of money were payable by the judgment-debtor, and that, therefore, the 
decree-holders were entitled to their costs of the suit from him personally, or 
from his properties other than those mortgaged.! 1 ) But in a case where a 
decree in addition to the usual clauses contained a clause to the following 
effect— “ it is further ordered that the defendant aforesaid do pay to the 
plaintiffs aforesaid the sum of Rs. 876-8, the amount of costs incurred by them 
in this Court/’ it was held that the words were not by themselves sufficient to 
create a personal liability.! 2 ) 

There can be no doubt that the term “ amount due on the mortgage” 
was intended to also the costs awarded by or incurred after the decree.! 3 ) This 
was clear from the language used in section 92, '‘paragraph 1 (now r. 7), 
and section 94 (now r. 10). And indeed an express provision has been made to 
that effect in section 86 (r. 2). But all the same the clause was not commend- 
able for its perspicacity and its present substitute “ the amount due to the 
plaintiff” is an improvement made to enable the plaintiff to apply for the 
recovery of nob only the balance of the mortgage-money, but also the interest 
and costs decreed in the mortgage-suit. 

2378. Does the Section extend also to Charges —The question 
whether the provisions of this rule apply also to charges defined in section 100 
is one upon which the Judges are divided. According to Banerji, J., the 
section is wide enough to include also charges, in view of the provisions of 
section 100, which confer on a charge- holder the same remedies as are open 
to a mortgagee. But this view was combated by Richards, J., on the ground 
that a charge does not necessarily carry with it a personal liability which is the 
foundation of a proceeding under this section.! 4 ) 

2379. Whatever may be the view of a claim arising out of a mortgage 
and enforced by foreclosure or sale of the mort- 
gaged property, there can be no doubt, bat that the amount 
recoverable under this section is a debt within the meaning 

(1) Rutnessur v. Jusoda, I. L. R M 14 Cal., 

(2) Mdgbul Fatima v, Lalta Prasad, (1898) 
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of the Succession Certificate Act, and for the recovery of which a succession 
certificate is necessary. (*/ So it has been held that a Hindu son applying 
for a supplementary decree under this rule on the death of his father is bound 
to produce a succession certificate, as on exhaustion of the mortgagee’s property 
Ms right for personal recovery amounts to a “ debt ” within "the meaning of 
section 4 of the Succession Certificate Act.( 1 2 3 ) 

2380. Order when set aside.— The last Code of Civil Procedure 
contained no provision for setting aside an erroneous decree passed under 
this section. But it was held that the Court possessed inherent jurisdiction to 
set aside, an ex parte decree passed under this section. (3) The present Code 
adopts this view by expressly saving without defining such inherent powers or 
the Court to prevent abuse and promote justice. ^ 

2381. Appeal. — A decree passed under this rule though “supplemen- 
tary” is nevertheless a decree within the meaning of the Code and is therefore 
appealable. ( g ) 

2382. Court-Fee. — A decree under this rule being, as it is designated, 
merely supplementary to that passed under rule 5, and in the nature of 
execution (§§2358, 2376) may be obtained on an application ; But an appeal 
therefore must it is said, be stamped with an ad valorem-oomt fee; (6) But the 
Court Fees Act contains no express direction for subh payment. 

Preliminary de- 7. In a suit for redemption, if the plaintiff 

suit. succeeds, the Court shall pass a decree — 

(a) ordering that an account be taken of what will be due to 
the defendant for principal and interest on the mortgage, and for 
his costs of the suit (if any), awarded to him on the day next 
hereinafter referred to, or, 

(&) declaring the amount so due at the date of. such decree, 
and directing — 

(c) that, if the plaintiff pays into Court the amount so due on 
a day within six months from the date of declaring in Court the 
amount so due, to be fixed by the Court, the defendant shall 
deliver up to the plaintiff, or to such person as he appoints, all 
documents in his possession or power relating to the mortgaged 
property and shall, if so required, re-transfer the property to the 
plaintiff free from the mortgage and from all incumbrances created 
by the defendant or any person claiming under him, or, where 
the defendant claims by derived title, by those under whom he 
claims, and shall, if necessary, put the plaintiff into . possession 
of the property ; but 

(1) Sahadevv, Sakhawat llossain , 7 0. L, (4) 8. 151, C. P. 0. (Act Y of 1908). 

X, 658. (5) Ltakhi Narainv. Chowdhury, 18 C. Eu 

(2) 16. J., 333, 19 1. C., 971. // . 

(3) Bihi Taskman v. Sari Satya Bhmhan , (6) Lakhi Narain v. ChowdhUry, 18 0, Lt« 

I 5 L, E m 32 Cal., 253, E\ B>; Abdul Sattar v. X, 133 ; 19 I. 0., 971. 

£ dtya Bhushan t I. L, R., 35 Oal,^ 767* ‘ \ 


S3 - 



(1) Muthra Doss v. Magh Singh , 2K.W.P, 

H* Q. B., ,207* .which is cited in the Bill 
against the section, \ < : 

(2) Seton, § 1593. 


(3) Thorneycroft v. Crockett, 2 H.L.C., 239 
(245, 246, e/. it., p. 254). 

(4) • Conveyancing Act, 1881 (44 & 45 Viet.*/ 
c. 41, a, -25)* 


(d) that, if such payment is not made on or before the day 
to be' fixed by the Court, the plaintiff shall (unless the mortgage 
is simple or usufructuary, be debarred from all right to redeem 
or (unless the mortgage is by conditional sale) that the mort- 
gaged property be sold. ; * y , 

2383. Analogous Law. — The form of plaint in a redemption-suit is 
prescribed in Appendix A, Form 46 of the Givil Procedure Code. The first 
paragraph of the rule closely corresponds with the first paragraph of rule 2, and 
the second paragraphs of the two sections are also correspondingly correlated to 
each other. The last paragraph provides for foreclosure or sale on the failure 
of the mortgagor in redeeming the property within the time allowed. 

This section would appear to modify the pre-existing procedure which 
enjoined on the Court the necessity of making up accounts to ascertain if 
anything at all was due for which alone the decree was passed.! 1 ) The taking 
of this account may now be postponed until after the passing of the preliminary 
decree. The form here prescribed is taken from the English law.! 2 ) It may 
have, however, to be varied if the right to redeem is disputed, or there are 
several competing incumbrancers claiming redemption, in which ease the 
decree may affirm that right, and may, moreover, declare their respective 
priorities and give directions whether the accounts are to be taken with or 
without rests, and how the payments are to be appropriated.! 3 ) 

The decree here prescribed is inapplicable to the summary remedy contem- 
plated in section 60. The subjects here touched have been, however, in a 
great measure anticipated in discussions under that section (§§ 1380-1396) to 
which the following commentary should be read as only supplementary, 

2384. The decree for redemption here prescribed does not confer on the 

F rfi* h L mortgagor the same powers which he possesses in England, 

ag is aw. w | 10 ma y n 0 w not only sue for redemption, hut may, if he 

chooses, sue only for sale of the property, or for sale or redemption in the 
alternative.! 4 ) But these reliefs are not open to the mortgagor in India. 

2385. Principle. — As rules 3 and 5 prescribe the forms of decrees in 
case where the mortgagee institutes his suit upon the mortgage, so does this 
rule prescribe the corresponding form of decree in a case where the mortgagor 
sues to redeem the property. It might have been thought that the mortgagor 
being presumably ready to redeem ought not to be given any time of grace for 
redemption, but it has been considered equitable to allow him in the first in- 
stance the same time, as he would have obtained in the mortgagee’s suit against 
him. If, however, the mortgagor fails to redeem within the initial period 
allowed, he has no right to obtain an enlargement, since the considerations 
which apply to the mortgagor-defendant who is forced to redeem or forego his 
equity under rule 3, do not apply to the mortgagor who comes in to pay off the 
mortgagee. But, of course, the Courts are empowered to enlarge time in the 
same way as under that rule. 

2388. Meaning of Words Account be taken," as ( under rule 2. 

“ For the mortgage-money ” this means the same thing as for “ principal and 
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interest on the mortgage ” as under rule 2. The distinction is only a variation 
in the phraseology, but without any difference. 4 8 Property ” in the last para- 
graph, was in s. 92 held to mean the mortgaged property, (*) and it has been 
now so expressed. 


2387. Nature of a Suit for Redemption. — In all eases of mortgage 
the mortgagor is entitled to redeem. But he may proceed either under this 
rule, or adopt the summary procedure prescribed in section 60. If he adopts 
the latter course, he is not, however, entitled to more than “an acknowledg- 
ment in writing that any right in derogation of his interest transferred to the 
mortgagee has been extinguished ” ( 1 2 * 4 ) He cannot recover possession, and 
must, therefore, obtain a decree under this rule, if he is out of it. In a suit 
instituted under the last rule the mortgagor is entitled to redeem, and in default 
the Court may, according to the last paragraph of this rule, order — {%) If the 
mortgage is a mortgage by conditional sale, — foreclosure ; (ii) If the mortgage 
is an English mortgage, — either foreclosure or sale ; (Hi) If the mortgage is a 
simple, or an usufructuary mortgage, — sale. 


2388. The plaintiff should file with his plaint a copy of the mortgage-deed 
sought to be redeemed, failing which he must call upon the defendant to produce 
the original, and if necessary, to prove it by secondary evidence. He must not 
imperil his suit by assuming the existence of a valid mortgage which may not 
have been admitted or validly proved. (3) It must, moreover, be shown to be 
tfedeemable.(4> As the mortgage-deed is, ordinarily, in possession of the mort- 
gagee, the plaintiff can always prove it by secondary evidence, and no notice for 
its production appears to be legally necessary to the defendant-mortgagee. ( 5 6 ) 
It is both necessary as well as in the interest of the mortgagee to produce his 
deed if he relies upon it for the enhancement of his claim.* 8 ) The mortgagor 
was allowed to recover his land without any payment in a case in which the 
mortgagee had destroyed the deed to deprive the mortgagor of his equity of 
redemption. < 7 ) The plaintiff suing to redeem one mortgage cannot be permitted 
to redeem another mortgage admitted by the defendant.* 8 ) 

Where on the death of the sole plaintiff two rival persons appeared as his 
legal representatives claiming the right to redeem, and the Court decided in 
favour of one of them, the High Court condemned the procedure with reference 
to the old Code, * 9 ) which has, however, been now legalized by the newOode.( 10 ) 

2889, As has been remarked before (§ 1380), in a redemption-suit, it lies 
on the plaintiff to prove his title, for which purpose, however, very slight prima 
facie evidence would be required. I 11 ) But where the plaintiff alleged that his 
ancestor forty-four years ago made a mortgage to the ancestor of the present 
possessor of the property, and by virtue thereof he seeks to dispossess the pre- 
sent possessor, he is bound to prove his case clearly and indefeasibly. * 12 ) It 


(1) Kanii Bamv.Kutubuddin , I.L.R., 22 
Cal., 33 (40). 

■(2) S. 60, and §§ 941, 942. 

(8) Sheobarakh Sheobhikh , (X882) A.W. 
.N., 131. 

(4) Kayastha <8c. Trust v. Shankar , 11 0.C. 
v 285 ; Zingari v. Bhagwan Singh , (1889) A. 
'W.N., 187. 

(5) Ss. 65 (a) f 66 (2), Indian Evidence Act ; 
4 Bahai v. Sheo Das , (1888) A.W.N,, 147. 

(6) Sheo Sahm v. Sidh Gopal , (1881) A.W. 


N„ 92. 

(7) Shek Abdulla v. Shek Muhammad , 1 
B.H.C.R., 177* 

(8) Krishna v. Rangasawmi , I. L. R., 18 
Mad., 462 ; Sheo Prasad v, Lalit Kuar % I 
L.R., 18 All. 403. 

(9) 8. 367 ; Vithu v. Bhima , I. L. R., 15 

Bom., 145. * 

(10) O. 22, r. 5. 

(11) Bala v. SMya % I.L.R., 27 Bom., 27l* 

(12) Sevaji v. Chinna, 10 180. 
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(8) Onic/ia v* Fa&fl, 4 M.H.C.R., 359 ; 
Uninanv, Rama, LLJEL, 8 Mad., 415, 

(4) Bata v. , I.li.R.,, 27 Bom,, 271 
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(5) Antmugum v. Periasami , I.L.R., 19 
fc Mad., 160; Xwnfci v. Kutty, 4 M.H.C.R,, 
359 ; XJnnian v. Rama, I.LJL, 8 Mad., 415. 

(6) v. Afe/o MaL I.L.E., 23 AIL, 
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4 (7) Kvmdmmal 'y . Kashibai, LL,R., 26 


seems that a parson originally with a perfect title will be permitted to redeem if a 
perfect title is established at the hearing. U) But if the right to redeem is in a 
third person, a mere disclaimer by him of all interest, will not entitle the 
plaintiff to proceed with the suit. M So the mortgage the plaintiff has to 
establish is a specific mortgage, though if the defendant admits a mortgage of 
a different date, redemption may be allowed on the footing of that 
mortgage. ® Butin Bombay it has been held that the mortgagor is only 
bound to prove that the defendant is his mortgagee, and that the plaintiff is 
not bound to prove a specific mortgage, but only that his property was held 
by the defendant as a mortgagee. ® Where the plaintiff sued to redeem an 
unregistered mortgage executed in consolidation of two prior mortgages, 
but the unregistered mortgage being found to be inoperative owing to its 
non-registration, the Court allowed redemption of the two prior mortgages, 
which revived at least for the purpose of showing that the defendant’s 
possession was that of the mortgagee of the plaintiff-mortgagor,® A suit 
on the second mortgage incorporating the first mortgage does not apart from 
abandonment, necessarily have the effect of destroying the earlier security. ® 
But if it is not referred to in the pleadings or issues, it cannot be made the basis 
of redemption if the suit on the specific mortgage fails. This view is, however 
in conflict with another case of the same Court where it has been held that 
if the plaintiff sues on one mortgage, and the defendant denies that mortgage, 
but confesses to another mortgage, the Court would be justified in decreeing, 
redemption on the basis of the admitted mortgage. ® So in taking accounts 
in a non-possessorv mortgage, it is for the mortgagor to prove bow much of the 
debt and interest has been repaid. ® But where the mortgagee is in 
possession, the burden of proof is upon him, for it was his duty to keep a 
full, true and accurate account of the actual receipt and disbursements.® 
In taking accounts between a mortgagor and mortgagee, the Court must decide 
as to the accuracy or otherwise of the accounts presented to him by the parties, 
and it is upon these accounts and the evidence before it in the ease that he 
must find the amount payable on redemption. 

2890. It would appear that in a suit for redemption the mortgagor is 
bound to claim any surplus profits in the hands of the 
mortgagee, and if be omits to do so, he cannot recover them 
in a separate suit, < 10 )and a fortiori be cannot sue again, for 
recovery of over-payments, if he claimed them in the redemption suit, but as 
to which the Court made no order, (l 1 ) In such a case his only remedy would 
appear to be in an appeal from, or an application for review of the decree. In 
any case he cannot maintain a separate suit for recovery of such surplus 
profits, for it is the policy of law that in a suit for redemption there ought 
to be a complete and final settlement of all accounts between the mortgagee 


Claim for over- 
payments. 


(8) B. 76 (c) Kundanmal v. Kashibai , I.I*. 
R., 26 Bom., 363 (372). 

(9) BaloU v. Tamartgouda , 6 BJLC.B., 

97 ; llaji Hasan v. Mancharam, 3 

Bom., 137; Shivalingaya v. Nagalingaya* L 
L,R., 4 Bom,, 247 ; Kachu v. Lakshaman- 
sing , I.li.R., 25 Bom., 115 (12B, 124), 

(10) Kachu v. Lakshman&ing , I.Ii.B,, 25 
Bom., 15; Vimyak v. Daltrya, I.li.R., 
26 Bom., 661; Kashi v. Bajrang Prasad * 
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Singh, I.L.B,, 30 All., 225. 
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and mortgagor up to the time of actual redemption or sals, as the case may be, 
consequently, if the mortgagor omits to claim surplus profits or they are some- 
how not decreed, his only remedy lies in appeal and not in a separate suit/ 1 2 3 * ) 

^The Court may refuse to direct an account of profits received before the 
institution of the suit as against purchasers for value without notice of any 
imperfection in their title, especially if the mortgagor is guilty of great laches 
and the suit is not in proper form.® 

289L A mortgagor suing his co-mortgagor who has redeemed the entire 
Redemption suit mor ^ a £ 0 * or redemption, has merely to prove that a 
by a co-mortgagor, mortgage was made by him and the defendant, or those 
whom they represent within sixty years, that the defendant 
or those represented by him redeemed it and that the plaintiff is willing to pay 
his proportionate share of the redemption money commensurate with bis interest* 
and reasonable interest from the date of redemption,® 

2892. Apportionment of Debt.— On the other hand, where the mort- 
gagee is not prepared to re-deliver the whole of the mortgaged property, the 
mortgagor is entitled to redeem on payment only of a proportionate share of 
the mortgage-debt. Such a case may arise where the mortgagee has since 
his mortgage acquired the equity of redemption in a porcion of the mortgaged 
property. Where A purchased certain properties at two mortgage sales, and B 
purchased a portion of the same properties at a prior mortgage-sale, neither of 
them being a party to the decrees in which the other was a purchaser, it was 
held that A purchased the mortgagee’s rights and the equity of redemption in 
the remainder of the property not covered by B’ s decree, who was entitled to 
redeem A by paying off the proportionate amount of A* s mortgages due on the 
property purchased by him, failing which A would be entitled to pay off B by 
depositing into Court the amount for which B had purchased the property.® 
In a simpler case, where the mortgagee purchases a portion of the mort- 
gaged property, the right of the mortgagor is to redeem the remainder by 
paying off a proportionate amount of the debt/ 5 ) But this right is conditioned 
on the mortgagee’s refusal to part with the property in which he has acquired 
an absolute interest/ 6 ) It is only then that the mortgagor may redeem the 
residue by paying a proportionate amount of the debt, and which he is bound 
to pay/ 7 ) If this view be correct, the purchase of a portion of the mortgaged 
property by the mortgagee would have the effect of whittling down to that 
extent th8 mortgagor’s right of redemption. In other words, the weapon of 
destruction of the indivisibility of a mortgage is in the hands of the mort- 
gagee. This is undoubtedly the effect of the Madras cases® which have, 
however, been dissented from in Allahabad, ® where, however, the question 


(1) Bam Din v. Bhup Singh , LL,R., 39 
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to be decided was not identical The dissenting note struck by the Bombay 
Court is similarly susceptible of an explanation. Bor there the question was 
complicated by the fact of the mortgagors having been Hindu co-parceners. 
And* the Court, therefore, rightly held that since the only right which the 
purchaser at a court-sale of the share of a co-parcener in a Hindu family, 
ordinarily acquires is the right to demand that share by a suit for partition, 
the fact that the purchaser is also a mortgagee could not confer upon ^him. any 
larger title, by releasing him from the necessity of suing for partition and 
imposing it on the members of the family.® 

{2393. In this view the mortgagee is bound to restore the entire security, 
it being then open to him in another suit to establish any rights he may have 
acquired by purchase. (®). This view would be intelligible did it take note of the 
fact that by his purchase, the mortgagee not only acquires the right of partition 

1 _ \ — aright inherent in all holders of the equity of 

No doubt in the case of Hindu co-parceners the subject depends 


but also the right to redeem 

redemption. 1 

upon wbat rights each co-parcener possesses as regards redemption of the joint 
property. Now it is conceded in Bombay that an individual co-parcener is 
competent to redeem the whole property ; ( 1 2 3 4 ) if so, why should the mortgagee 
qua purchaser possess less rights than the other co-parceners ? This objection 
is met in Madras by holding that in such a case the right of redemption would 
be suspended until the shares of the co-owners are ascertained in a proper suit 
for partition. ® Both the Courts, however, agree that any purchase by the 
mortgagee post litem motam , calculated to defeat the plaintiff's right to redeem 
would be so far as regards that right ineffectual.® 

2394. Divesting the question, however, of the peculiar incidents of a Hindu 
co-parcenership, it may be asked whether the mortgagor can insist upon the 
mortgagee to restore the whole security, despite his purchase of a portion of 
the mortgaged property comprised therein. There is no reason and equity why 
the mortgagee should be compelled to do so. Indeed, any other course would 
lead to a circuity of action and sacrifice of reason to formulae. Indeed, the 
broad principle laid down by the Privy Council is nowhere disputed, but it is 
sought to limit its operation to cases where the mortgagors are owners of 
distinct parcels comprised in the mortgage, and not sharers in the whole of 
such property. (f>) But this is scarcely a distinguishing feature of the 
case,® and in Allahabad no such distinction is recognized.® 

2395. It should, however, be noted that the English law is in this respect 
divergent, for there the recognized rule compels the mortgagor to redeem the 
whole, unless there is a special bargain.® But a person having only a partial 
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interest in the equity of redemption is entitled to redeem the whole property, 
leaving open the rights of the other co-owners to be adjusted afterwards.! 1 ) This 
view has been accepted in a Madras case, but without reference to the trend of 
its earlier decisions. 

2396. Mode of Accounting. — Generally speaking the account under 
this section is to be taken in the same way as an account under rules 2 and 4, 
and if upon the taking of accounts it appears that the mortgage has already 
been paid off, the mortgagor is entitled to immediate redemption. The account, 
if not complicated, may be taken during trial, otherwise it may be ordered 
to be taken in execution.^ 2 ) And any claim to mesne profits, accruing due 
after the institution of the redemption-suit, which the mortgagor may make, 
may either be inquired into in the same suit or the mortgagor may institute 
another suit within three years from the time he re-enters on the mortgaged 
property.^ 3 ) But where the mortgagor had made a proper tender which was 
improperly refused by the mortgagee, and the mortgagor sued him for redemp- 
tion, and afterwards instituted another suit for compensation for wrongful 
detention of his property between the dates of the tender and delivery of 
possession, it was held that since the claim for compensation might and ought to 
have been set up in the redemption -suit, and the mortgagee might and ought to 
have been called upon to account for the profits which he had received up to 
the date fixed in the redemption-decree a separate suit was barred by the rule 
of res judicataM) Where the accounts of usufruct are impossible, the Court 
usually sets off interest against profits holding them equal, unless they are 
shown to be otherwise. In one case where the usufructuary mortgagee 
omitted to take possession of the mortgaged premises for three years, and the 
mortgage-deed did not provide for the payment of interest, it was held that he 
was not entitled to charge interest for the period of his non-occupation J 6 ) 
But where in a mortgage-deed there was a distinct undertaking on the part 
of the mortgagor, to pay any amount on account of interest which was not 
recoverable out of the profits of the property, and the mortgagor failed to 
deliver possession of the property to the mortgagee, the latter was held entitled 
to refuse redemption until payment of the whole of the interest due during 
such period. ( 7 ) The price of redemption and of foreclosure is the same and the 
amount for which the mortgagee could foreclose, is what must be paid by the 
mortgagor for redemption.^) In making accounts, the mortgagee is entitled to 
set up any equity he may have to urge against the mortgagor ; his assignee 
being equally bound by covenants entered into the mortgage-deed if he is 
shown to have had notice of them. Bo where the covenant was that the 
mortgagor should not redeem without paying off all arrears of rent, the assignee 
was held bound by the covenant as he had notice of the mortgagee.^) The 
mortgagor is entitled to set-off against the mortgaged money any amount to 
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(8) Du Vigner v. Lee t 2 Hare, 326. 

(9) Krishnaji v. Ganesh , (1893) 593. 
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(5) Millar v. Craig , 6 Beav., 433 ; 

wn v* Keighly , 9 Ch, D,, 547 ; v, l%?m 
Mackenzie, (1894)1 Ch. 218, 

(6) TYardv. (1884) W. N., 5. 

17). 28. 


(8) Ss, 79, 80, ante. 

(9> S. 72, ante. 
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• (12) Horlok v. Smith , 1 Coll., 287 ; Gould 
v, Tancred , 2 Atk., 538, 

(13) Narayan v. Ganoji, I,L.S», 15, Bom*# 


which he may be entitled.^) Malikana payable to him by the mortgagee in 
possession may be so recovered, ( 1 2 3 ) This right of set-off may be claimed by the 
mortgagor’s surety who may claim benefit of any sum due to the mortgagor.^* 
An account once made cannot be re-opened for mere omissions or mistakes, but 
the mortgagor may in a proper case being made out, surcharge or falsify it. 
“If any of the parties can show an omission for which credit ought to be given, 
that is a surcharge : or, if anything is inserted that is a wrong charge, he is at 
liberty to show it, and that is falsification. ”( 4 ) But nothing short of fraud or 
error clearly proved entitles a party to re-open an account once closed, and where 
an account has long been settled, nothing short of actual fraud will enable a 
party to re-open it, — the fact that the parties stood to each otber in a fiduciary 
relation being insufficient. ( 5 6 ) But in the case of persons so related, accounts 
however old will be re-opened if it appears that they contained improper 
charges and that signature to them had been obtained without explanation 
and independent advice. In a ease between solicitor and client an account 
signed thirty-six years previously was so re-opened. ( 7 ) 

The mortgagee may tack further advances if made on the security of the 
mortgaged property. ( 8 ) He may, moreover, add such costs, charges and 
expenses as he is entitled to add to the mortgage-money. (9) 

2897. Accounts may be ordered to be taken with annual or biennial rests, 
if the rents and profits from the property in possession of the mortgage© mate- 
rially exceed the interest due on the mortgage, and which may be ordered to be 
applied in the reduction of the principal. ( 10 ) Where accounts are directed to be 
taken with rests, the decree should contain a clause to the following effect : 

Where accounts are taken with rests, the practice is to make rest as soon as 
there is the first surplus, and thsn to make annual rests as from that time. ” 
Thus, for example, if the mortgagee has received any sum in excess of the rents 
and profits, say in February, the first rest should be made in February, and 
thereafter annually in that month, though the mortgage-deed was executed in 
July. Ul) It should be added that payment with rests is really payment of the 
mortgage-money piece-meal, and that it is not to be ordered as a matter of course, 
unless the annual surplus is considerable^ 12 * or there is some other compensating 
advantage to the mortgagee, or the conduct of the mortgagee renders 
that course justifiable. 

2898. In a suit for the redemption of property which has been sub-mort- 

Accounfcs against gage(5 by tbe mor ^ a g e0 > in which suit the sub-mortgagees are 
other mortgagees. co-defendants, the mortgagee is entitled to have an account 
taken of the sub-mortgage. The judgment should direct an 
account of what is due to the original mortgagee and then of what is due to the 
sub-mortgagee ; and that upon payment to the latter of the sum due to him, 
not exceeding the sum found due to the original mortgagee and on payment of 
the residue, if any, of what is due to the original mortgagee, both shall reconvey 
to the mortgagor. ( lS ) 
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(6) Jagganath v. Kera , I. L. E., 32 Bom.* 
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PLEADINGS ON REDEMPTION. 




In an action by a second mortgagee to redeem the first mortgagee and to 
foreclose the mortgagor, the proper form of judgment is, that in default of the 
plaintiff redeeming the action is to stand dismissed with costs, W 


When 
Is doe. 


3399. 

nothing 


There is, of course, no necessity to order the taking of accounts 
where nothing is found to be due to the defendant or where 
the mortgagee has been overpaid. In such a case the decree 
should direct immediate delivery of possession ( 1 2 ) to the 
mortgagor and payment to him of the surplus amount, if any, due from the mort- 
gagee.! 3 ) 

2400. Pleadings. — The title the plaintiff has to 'show in a suit for 
redemption has already been the subject of reference before (§§ 1380—1396). 
If a person has a right to redeem he is entitled to maintain a suit even though 
a suit for foreclosure may be pending against him.* 4 5 ) A suit for redemption 
must contain all the averments necessary to establish not only the plaintiff’s 
title but also his right to redeem. He must, for example, state if he wishes 
to enforce any equity ha may have against the mortgagee. If the plaintiff 
asserts that the debt has been duly discharged, he may claim immediate 
possession, though in this respect the Court would not be too strict in construing 
his plaint. For if he has laid his claim for ejectment, the Court may treat 
it as a suit for redemption and order accounts to be gone into on that footing. (5) 
So when a mortgagor was about to pay off the mortgage amount to an assignee 
of the mortgage, the mortgagee disputed the assignment and also claimed to be 
paid the mortgage amount. The mortgagor thereupon filed a suit, impleading 
both the mortgagee and assignee as defendants. The plaint contained, in 
substance- a claim for redemption, but it also prayed that the defendants should 
be required to interplead concerning their claims to the mortgage amount and 
that the mortgagor should be indemnified in consequence of the loss of the 
original mortgage-deed. Prior to the hearing the defendants agreed that the 
assignee was entitled to receive the mortgage amount. The suit was dismissed 
on the ground that no interpleader suit could lie as the plaintiff sought an 
indemnity from one of the defendants which ga% y e him a personal interest in the 
suit. But cn appeal it was held that it was erroneous to treat the suit as only 
one of interpleader, and that inasmuch as the plaint also contained in substance 
a claim for redemption, it should have been decreed. (6) But a decree for 
redemption cannot be passed if the plaintiff does not wish it. (7) 

2401. Tbere is nothing against the plaintiff claiming redemption as an 
* alternative relief. For instance he may sue to have the mortgage-deed set 

aside, or pray for redemption in the event of its being upheld.® It may be 
urged against this view that a plaintiff is not at liberty to claim upon an in- 
consistent claim. It appears to be conceded that if the suit is not for redemp- 
tion, but fora totally different object, and is quite incapable of being used as a 
suit for redemption, an offer at the bar to redeem will not sustain it as sueb.® 
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Bui; in any other case, the Court will be inclined to decree redemption even 
though the plaintiff’s suit may be for a different relief. But on this point . a 
widely divergent practice has grown up in the different Courts. Thus while 
in Bombay redemption is decreed even though the plaintiff had asked for 
only a declaration.^ 1 2 * ) this practice is deprecated in Madras.^) In several 
Calcutta cases, it has been laid down that the plaintiff cannot be given relief 
he did not claim in the plaint. (3) And a similar nofce has been struck in the 
earlier cases of the other High Courts. ( 4 ) But the trend of later cases is to 
allow redemption even though the plaintiff may have sued to avoid the mort- 
gage and for khas possession J 5 * ) But the Allahabad Court still adheres to the 
earlier view maintaining as it does that the Court should not allow redemp- 
tion in a suit for ejectment.^) But this was allowed by the Privy Council 
in a caseW not referred to by the Allahabad Court. However, it may he such 
a relief would scarcely be refused where the inconsistent pleas were due to 
ignorance of the real facts on the part of the plaintiff J 8 ) In any other 
case the plaintiff’s inconsistency may be indefeasible. Moreover, if the plaintiff 
goes 1 to trial on specific issue raised by him, as for instance, on the question 
of fraud, and the question is tried out, he is not entitled upon appeal to abandon 
that issue and to ask the Court to treat his suit as one for redemption.^) So 
where the plaintiff came into Court claiming possession on the ground of invali- 
dity of the defendant’s mortgage, he was held not entitled afterwards, when it 
was found that his title to recover the property independent of the mortgage 
was barred by limitation, to say that the title prescribed for by the defendant 
was only as mortgagee, and that, therefore, he had sixty years to redeem. ( 10 ) 

2402. The mortgagee has no doubt to see that the party claiming to redeem 
has at least redeemable interest in the property (§§ 1380-1396). But beyond 
this, he cannot raise any question as to the adequacy of consideration for the 


(1) Sankana v, Virupakshapa , I. L. R., 7 9 Mad., 208 ; Ramasamiv. Vellaza, 2 M. L. J» 

Rom., 146. R., 48 ; Ramanadhan v. Alkonda, I. L. B, f 

(2) Venkatanarasammah, v. Ramiah , I. L, 18 Mad,, 600; Muthuv. Rayalu , 6 M. L. J, 
R., 2 Mad., 108 ; Perumal v, Kaveri , I. L.R„ R., 61. 

16 Mad., 121 (125) ; Seshamma v. CMckaya , (5) Kasumunnissa v, Nilraina * I. L. R., 8 

I, L. R., 25 Mad., 507 (511) ; Borarajav, Gal,, 79 (87); followed in Ghunder Nath v. 

ftamachandra, 16 M. L. 8. R.,'5. Nilkant , I, L. R. f 8 CaL, 690(699) ; Rupchand 

(8) Rughoobar v, Bhekaree , 22 W.R., 472 ; v. Dawlatrav , I. L. R., 6 Bom., 495 ; Shivram 

Nana Gh. Ghand v. Telluckdye , I.L.R., 5 v. Genu , I. L. R., 6 Bom., 515, Sunkana v. 

CaL, 265 (268) ; Dirgopal v, Rolakee , I.L.R., Virupukshapa i I.L.R,. 7 Bom., 146; Narayan 

5 CaL, 269 (272). [Defendant’s possession v. Pandurang , I, L. R., 7 Bom., 526; Radha- 

protected, though the plaintiff had lien which bhai v, Shamrav , I. L. R , 8 Rom,, 168 ; Bui - , 

he must enforce in a separate suit] ; Radha labh Bass v. Lakshman Dass , I. L. R., 10 

Per shad v. Monohar , I, L. R. f 6 Cal., 817, Bom., 88 ; Parsotam v, Rumal, I, h* R. f 20 

(319), (Plaintiff claiming khas possession Bom., 196 ; Muthia v. Subbajan t 2M. L.J, 

against the mrpeshgi lessee, could not redeem R,, 294. 

him); Kasumunnissa v. Nilratna, I. L. R., (6) Hargu Lai Singh v. Gobind Rai, I. L. 

8 CaL, 79 (87). (A person suing for khas R., 19 AIL, 541, F.B.; Madan Lalv, Bhagivan 

possession could not be allowed to redeem, Bass, X. L, R., 21 AIL, 235 (288), F« B. 

but if the lower Court treat the suit as one (7) Nilakantv. Suresh Ghunder, (1882) R. 
for redemption, the High Court will be loath P.-J.* 21, P.C.; To the same effect Gordon v. 
to interfere on that ground.) The principle Horsfall, 5 Moo., P. G,, 393. 
was widened in Ghunder Nath v. Nilkant, (8) Narayanasami v, Ramasami, I. L. R., 
I. L, R», 8 CaL, 690 (699), in which the 14 Mad., 172 ; Perumal v. tan, 16 

earlier case was followed, and the right to Mad., 121(124), 

redeem in a possessory suit was conceded, (9) Ram Dao v. Indromoni, 3C.W.N,, 825; 
={The case reversed O, A., but on other points); Macdonough y. Shewbridge , 2 B. & B., 555 ; 

(4) Venkatanarasammah v, Ramiah , I, L, Gordon v. Horsfall , 5 Moo, P. C., 393. 

2 Mad',, 108 ; Venkata v, Kannam. I, L. (10) Boraraja v. Ramchandra f 16 M. L, 

R., 5 Mad., 184 ; Ghandu v. Kombi , I. L. R,, R M 5. 
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Sale.! 1 ) He may, however, resist the claim by setting up an agreement by 
the mortgagor giving him the right of pre-emption,! 2 ) even though the right 
be barred by time, provided that it is not extinguished. ( 3 4 5 ) Indeed, any equity 
which give3 the mortgages priority over the right in which the plaintiff sues 
is a good defence to his action for redemption. But it maybe doubted whether 
the mortgagee can set up an equity, the specific performance of which is 
barred by time. This is the outcome of tbs doctrine of equity, which considers 
a thing as done what ought to be done, but equity scarcely considers done what 
need not be done for the law of limitation, (*) and it may be therefore gravely 
doubted whether the mortgagee can set up by way of defence an equity which 
he could not have specifically enforced. !5) The right of pre-emption is no defence 
to a suit for redemption.! 6 ) 

2403. The ordinary period for redemption of a mortgage is sixty years ; but 

Limitation. that period may be materially curtailed by events subsequent 

to the mortgage. For example, if the mortgagee had already 
been put in possession of the property in execution of his decree for foreclosure 
or sale, his possession as from that date would be prima facie adverse, and 
persons claiming to redeem must then institute their suit for redemption within 
twelve years from the final decree for foreclosure vesting the estate in him, 
or from the date of the confirmation of sale in execution of his decree in any 
other case.! 7 ) This is the only view deducible from the wording of rules 2 and 4, 
and it is consonant with that taken in America where it has been held that the 
mortgagee's possession in execution of his decree for foreclosure is prima facie 
adverse to the mortgagor who must then assert his right before it becomes 
barred by efflux of time.! 8 ) 

2404. Bo again, since a suit instituted by a henamidar binds the benefiei-; 

Beneficiary barred ary ^ *°^ ows a ^ 0cr0e ^ or sa * 6 on a mortgage giving the 
by henamidar. ^ ostensible puisne mortgagee the right of redemption would 
bar another suit for redemption instituted by the real puisne 

mortgagee.! 9 ) 

2405. Costs of Redemption. — As regards the costs of a suit for re- 
demption the usual rule is that they are payable by the plaintiff,! 10 ) unless the 
mortgagee forfeits them for his misconduct or any other reason. In a normal 
case, however, the mortgagee's costs are added to the mortgage-money which 
must be paid on the due date, failing which the former practice was to foreclose 
the mortgage, the Court being incompetent to extend the time for a redemption 
by paying the costs of the adjournment.! 11 ) But in this respect the procedure 
has now been modified by the Act.! 12 ) The costs should be assessed on the value 


(1) Kondov , Gnngadhar , (1888) B.P.J., 91, 

{&) Cheria v. Vishnu, I.Xj.R*, 5 Mad., 198 ; 
Kanharankutti v. Uthotti , I. L. R», 18 Mad., 
490; TJkku v. Kutti , I. L. R., 15 Mad., 401; 
Krishna v. Kesavan , I.*L. R , 20 Mad., 805. 

(3) Krishna v. Kesavan, hit* R-, 20 Mad., 
805 (311). 

(4) Swain v. Ayres , 21 Q.B.D., 289 (298), 

(5) Ramaswami v. Chinnan , I.L.R., 24 
Mad., 449 (466, 467). 

(6) Idarat Khan v. Ilahi Baksh % I.L.R., 27 

AIL, 78. 

i^I) Pugh v. Meath, 7 App. Oas M 285 ; 

Ghinardin v. Bam Monaruth , 6 Cal,, 

$66n ; Bamjan Mahomed v. Ghunder Mohun , 

7 O.L.J., 640 ; following Brojo Nath v. 


Khelut Ghunder , 16 W.R., 38 P.O.; Bhapi 
v, Barham Deo , 4 C.W.NL, 297 ; Makhan v. 
Bhagirath Prasad, (1905)8 0.0., 88 ; Sham- 
sunder v. MM. Ikiisam AH, X.L.R., 27 AIL, 
501 (504), F.B, 

(8) 2 Jones Mortgage (6th Ed.), §§1156, 
1157. 

(9) Kaniz Fatima v. Waliullah, LL.R#,. 
30 All., 30. 

(10) Beckett v. Sutton , 19 Ch. D., 646 ; Sub* 
hana v. Krishna, I.L.R., 15 Bom,, 644, 

(11) Ladu v. Babaji, LL.R., 7 Bom. 582 ; 
Mahant I&hwargar v. Chudasama , I.L.R. , 13 
Bom,, 106 ; Subhana v. Krishna , X.L.R., 15 
Bom., 644 (646). 

(12) S. 93, post. 
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of the subject-matter of the suit and not on the amount of the original debt.® 
In other words, the amount is payable on the value of only the equity of redemp- 
tion and not on the value of the mortgagee’s interest.® 

2406, In a suit for redemption the jurisdiction of the Court depends upon 
the nature of the plaintiffs claim. If his title to the 
property is undisputed, but the question is one of redemption, 
the value of the subject-matter for purposes of jurisdiction, 

is not the market- value of the land but the amount of the mortgage-money.® 
If on the other hand, he has further to establish his title to the property, then 
the question of jurisdiction must depend on the value of the property and not 
on the amount of the mortgage. W The Courts are divided on the question 
whether the Court being once rightly seized of the case is empowered to pass a 
decree for a sum beyond its own pecuniary jurisdiction. According to the 
^Calcutta High Court this cannot be done® though the contrary has been held 
•in some other Courts. ® 

As regards court-fee, the proper valuation of a suit to redeem a mortgage 
is the amount of the mortgage admitted by the plaintiff to be binding on him 
•and not that of the mortgages set up by the defendant. On an appeal by the 
mortgagor for reduction of the price of redemption the appellant must pay 
ad valorem court-fee, ® but whether the maximum fee payable is limited by 
the principal amount secured by the mortgage depends upon the meaning of 
the word “ suit “ in section 7 (ix) of the Court Fees Act. If it includes an 
appeal, then the maximum fee should not exceed that paid in the first Court 
otherwise it should be paid ad valorem But the Court Fees Act is so 
imperfectly worded that neither view is directly supported by it, and either view 
is equally possible and plausible. 

But the court-fee payable in a suit for redemption is assessed on the principal 
of the mortgage-money and not on the intrinsic value of the right involved. 1 2 * 4 ®. 
So even where the plaintiff claimed in addition to redemption an account from the 
mortgagee of the profits received by him during his possession, the Court-fee 
payable would be the same, namely, on the principal amount secured by the 
mortgage, and no ad valorem duty could be claimed on the surplus sought to be 
recovered from the mortgagee. ( 1X ) 

2407. Ad interim Protection. — If the mortgaged property is shown 
to be in imminent danger or being lost, l 12 ) or the mortgagee is shown to commit 
waste, ( 13 > the Court may place the property in the custody of a Eeceiver. A 
[Receiver may also be appointed at the instance of the mortgagee, who may 
prefer to be relieved of the responsibility of having to manage property in respect 
of which a decree for account is passed. 


Jurisdiction and 
court-fee. 


(1) In re Sanderson, 7 Oh. D., 178. 

(2) In re Sanderson , 7 Ch. D., 176 (179). 

(8) Kubair Singh v. Baja Bam , 6 N.L.E., 

164 . 

(4) Kalian Das v. Nawal Singh , IX. R., 1 
AIL, 620. 

{6) Mausa Bam v. Umra, (1911) P, W. R., 
134; 11 1.C. 198; Onhar v. Lahskmichand, 
6 NX R„ 130. 

: (6) Ijjaiulla v, Chandra , IX.R., 34 Cal., 
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<71 Madho Das v. Bamji , IX.R., 16 AIL, 
286 ; Sundarshan v. RamPershad, I.L.R., 
.33 AIL, 97 ; followed in Sudarshan v. Bam 


Per shad, 10 I.C., (All.) 402. 

(8) Dhiraj Singh v. flaja Bam , 6 N.L.R., 
164, 

(9) Madheo Prasad to re), IX.R., 30 AIL, 
547 ; Baji Lai v. Qatar dhan , IX.R,, 8X AIL, 
265 ; Reference ,LL.R., 29 Mad,, 387 ; Chap- 
pan v* Earn, IX.R., 37 Mad. 420. 

(10) S. 7 (ix), Court Fees Act (VII of 1870). 

(11) Busani Beg am v. Collector of Cawnpur . 
4 A. L. J. 375. 

(12) Tribhovan v. Jamma , (1889) B, F, X, 
184. 

(13) Hanson v. Derby, 2 Vera*, 392* 
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2408. When Payment made. — The decree in a suit for redemption 
generally follows the wording of rule 2 with some noticeable verbal changes, 
which, however, do not appear to mark any difference between decrees under 
the two rales. I 1 ) The effect of the payment is to extinguish the debt, and the 
mortgage must (i) deliver to the plaintiff, or to such person as he appoints, all 
documents relating to the mortgaged property in his possession or power ; 
(ii) re-transfer the property free from the mortgage, &e., and (Hi) if necessary, put 
the plaintiff into possession of the mortgaged property. The term “re-transfer” 
is scarcely apt, since a simple mortgagee cannot re-transfer when according to 
the nature of his security there was no transfer of the property in his favour. 
It would appear that to a simple mortgagor clauses (ii) and (in) do not apply, 
■and hence in his case there can be no appreciable difference between a suit 
instituted under section 60 or the present rule. 

2409. Contents and Construction.— A decree for redemption should 
•state the sum due which should not be left to be determined in execution. ( 2 3 4 ) 

The form of the decree prescribed in the rule does not provide for cases 
where the claims of several persons entitled to redeem are adjudicated in the 
same suit. In such cases a decree must provide for each contingency allowing 
successive redemptions and in default, foreclosure or sale in each case. (3) A suit 
for redemption should not be construed too strictly, for the Courts have dis- 
cretion to pass a decree for redemption in a case in which the plaintiffs have 
sued in ejectment. (4) 

2410. According to the language used in the rule, the payment must be 
•made within six months from the date of the preliminary decree. But where 
the decree does not embody the direction required by the rule and does not specify 
the consequence of non-payment, the result is the same as if the commission 
had nob been made. But on this point the authorities are by no means 
unanimous. ( 5 ) There can be no doubt that under the next rule the Court has 
power to enlarge time, but whether it can do so retrospectively, is a question 
which requires discussion, and for which reference must be made to the 
-discussion under the next section. 

The interest payable under a redemption-decree would be the same as would 
be payable in a decree for foreclosure or sale. Such interest may continue 
running for sixty years till the mortgagor’s right to redeem becomes barred by 
# time. ( 6 ) But it is evident that a different rule would govern interest, when 
allowed by way of damages. [See the subject discussed under rule 2j 

The duty of the mortgagee to deliver all documents in his possession or 
power relating to the mortgaged property is one which is cast on the mortgagee 
-even where he institutes a suit for foreclosure. With the deeds in his posses- 
sion as muniments of the mortgagor’s title, the mortgagee will have to return 

(1) These have been noticed under “ mean- know nothing of the mortgage; why should 

mg of words, ” supra* they not then repudiate what they do not 

(2 ) . Hakim Khan v. Sardar, (1896) P.R. No. know offering to redeem if its existence and 

34. ■ validity is proved. §§ 1967, 1968. 

(3) See for instructions under s. 86. (5) JaiM&hm v. Bhola Nath , I. L. R., 14 

(4) Nilahantv. Suresh Chunder (1882), B. All., 529 ; following Kodai Singh v. Jaisri- 

P. J., 21, F. 0. L. R. 12 I. A, 171 ; Parshotam Singh, X. L. R., 18 All., 376 ; but contra per 
v. Bumal, I.L.R., 20 Bom., 196 ; Hasanbhai Mahmud, J., in Bandhu Bhagat v, Sha( 
“V, XJmaji, 5 Bom. L. R. 892, (895), Contra Muhammad , I. L. R., 14 All., 850: Keramat 
in Bamasami v, Vellaya , 2 M. L. J. 48 and AH v, Inayat Hussain, (1884) A, W. H., 329. 

Ghanyav . Ukund Bao (4 N. L. R.y 9) is (6) Art. 148, Indian Limitation Act (XV 
based on no intelligible principle and ignores of 1877) * Daudbhai V. Daudbhai , I. L. R., 14 
4he fact that persons entitled to redeem may Bom., 118, 
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1 


Re-transfer 
on redemption. 


the mortgage-deed which the mortgagor’s suit is intended to annul. He has no 
right even at his own expense to make a fair copy of the deed after he is fully 
paid off.W But if the mortgagee retains some interest in the property, as 
where he is a tenanb-in-eommon, he will be permitted to retain the deeds on 
giving a covenant for their production.! 1 2 3 4 ) 

In the event of the title-deeds being lost, the mortgagee is liable to pay 
compensation for the damage done to the estate, and which may be set off 
against the mortgage-debt.! 6 ) But in ordinary cases a bond of indemnity is all 
that is required. 0) But no loss, however innocent, can deprive the mortgagor 
of that necessary safeguard.! 5 ) 

2411. The liability of the mortgagee to re- transfer the mortgaged property 
is one which has been considered at some length in the 
earlier pages (§§ 1386-1395). It may be added here that if 
the mortgagor has only a partial interest in the equity of 

redemption, reconveyance should safeguard the interests of other persons.! 6 ) 

2412. Procedure on Non-payment. — If, however, payment is not 
made as required, the last paragraph declares the procedure which the Court 
must then follow. Generally speaking, the effect of non-payment is the same 
as in the mortgagee’s suit for foreclosure or sale. That is, where foreclosure' 
is allowed, the Court may order foreclosure of the mortgage, and in other cases 
it may order sale of the property. In an English mortgage where both fore- 
closure and sale are possible, the Court may order one or the other, following the 
line presumably as laid down in rule 4, paragraph 2. According to the conclu- 
ding paragraph in the present rule, the Court is empowered to order sale in the 
case of a usufructuary mortgage. But under section 67, clause (a), the usufruc- 
tuary mortgagee cannot sue either for foreclosure or sale. The effect of the two, 
clauses then is, that while the usufructuary mortgagee may not sue for fore- 
closure or sale, the mortgagor may, if he chooses, bring the property to sale, by 
instituting a suit for redemption. It may be that the power given in the 
proviso is to enable the mortgagor to pay of his debt, which otherwise he might 
not have been able to do. Where the security is sufficient, and the sale realizes 
at least the amount due to the mortgagee, no injustice is possible, but where 
the property does not fetch, the amount sufficient to pay him, the mortgagee 
may lose his security and a portion of his money as well. Then again it would 
appear from the definition of that class of mortgage that the mortgagor 
authorizes the mortgagee to retain possession of the mortgaged property, until 

• payment of the mortgage-money < 7 ) and therefore to allow the mortgagor to bring, 
the property to sale, is, it is submitted, to enable him to break in upon his own 
contract, without giving the mortgagee any reciprocal remedy. 

8 . (1) Where, on or before the day fixed, the plaintiff pays 
al a ecre e Court the amount declared due as afore- 

redemptioB-suit. said, together with such subsequent costs as are 
mentioned in rule 10, the Court shall pass a 

decree— 


(1) In ra Wade and Thomas, 17 Ch. D.,348 
(342). 

(2) Tates v. Plumbs, 2 Sm., & G„ 174. 

(3) Hornby v. Matcham, 16 Sim*, 325. 

(4) Shelmardine v, Harr op, 6 Madd., 39 

(44) , which prescribes the form of indemnity* 


(5) James v. Bumsey, XI Ch, D , 898(403), 

(6) Ganpati v, Damodar, (1874) B, P, 

2 ; T homey croft y. Crockett, 2 H, L. 0,, 239 
Pearce v. Morris , It. R., 5 Oh,, 227 ; Flint v* 
Howard (1893), 2 Ch., 54, 

(7) S. 58 (&). 
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(a) ordering the defendant to deliver up the documents 
which under the terms of the preliminary decree he is bound to 
deliver up, 

and, if so required 

(b) ordering him to retransfer the mortgaged property as 
directed in the said decree, 

and, also if necessary, 

(c) ordering him to put the plaintiff in possession of the 
property. 

(2) Where such payment is not so made, and the mortgage 
is not simple or usufructuary, the Court shall, on application made 
in that behalf by the defendant, pass a decree that the plaintiff 
and all persons claiming through or under him be debarred from 
all right to redeem the mortgaged property and also, if necessary, 

. ordering the plaintiff to put the defendant in possession of the 
property. 

(3) On the passing of a decree under sub-rule (2) the debt 
secured by the mortgage shall be deemed to be discharged. 

(4) Where such payment is not so made, and the mortgage 
is not by conditional sale, the Court shall, on application made in 
that behalf by the defendant, pass a decree that the mortgaged 
property or a sufficient part thereof be sold, and that the pro- 
ceeds of the sale (after defraying thereout the expenses of the 
sale) be paid into Court and applied in payment of what is found 
due to the defendant, and that the balance (if any) be paid to the 
plaintiff or other persons entitled to receive the same : 

Provided that the Court may, upon good cause shown and 
upon such terms (if any), as it thinks fit, from 
time to time, postpone the day fixed for pay- 
ment. 


Power to enlarge 
time. 


S413. Analogous Law. — This rule generally corresponds with rules 
3 and 5, but the procedure here prescribed departs from the English rule 
which allows the plaintiff to claim an order for only redemption, or for only 
sale of the property, or for sale or ' redemption in the alternative. W And an 
order for sale may be made at any time before the final decree for redemption. < 2 ) 


— *•— — — ; : ■ : yv- 

(1) Conveyancing Act, 1881 (44 k 45 Viet., in an action for redemption. 

0. 41, s. 25). The old statute (The Chanpry (2) Union Bank v. Ingram , 20 Ch, D., 463; 
Amendment Act, 15 an ll Viet, c. 86, s,48> Woolley v, Colman , 21 Ch. D., 169, 

Hd not permit the mortgagor to pray for Bale 


a. tp— 195 



The power to enlarge time is new and did not exist before the ActJ 1 ) Bat its 
provisions relating as they do to procedure merely, would apply equally to a 
mortgage of a date executed before its enactment.! 2 ) 

The section has been held to be applicable, even though the decree was 
not drawn up in the terms of the last rule.! 3 ) 

2414. Principle. — This rule is the natural sequel to the last rale and 
provides in detail the procedure which the Courts should follow in the event of 
tbe mortgagor not making payment within the time limited. The last clause 
enables the Court, upon good cause shown, to enlarge time. 

2415. Meaning of Words.— “ Defendant may apply to the Court 

The Court here means the Court of first instance.! 4 * ) “ Shall pass a decree : 
in paragraph 2 implies that the Court is bound to pass the decree and has no 
discretion in the matter. "The balance" etc. ; after the words “the balance ■* 
the words “ if any ” did not occur in section 93, and it was pointed out in this 
work that those words should have been inserted and must be understood, (5) 
They have now been added. “ Both be extinguished : ” that is, both the right 
of redemption and the security. “ Such terms such as payment of interest, 
cost or compensation, etc . “ Postpone the day : ” strictly construed, the word 

“ postpone ” would preclude, retrospective enlargement, but this is evidently 
not the meaning.! 6 * ) 

2416. Mortgagor’s Remedy. — The first paragraph is substantially 
the same as clause ( c ) of the last rule. It, however, provides for the payment 
of the costs allowed to the mortgagee, subsequent to the decree as mentioned in 
the next rule. Costs are considered a part of the mortgage-money 17) and the 
mortgagee may insist upon their being paid before redemption. And if they are 
not paid, he can refuse to deliver possession of the mortgaged property or allow 
the mortgagor to redeem. If the mortgagor does not pay the price of redemption, 
or pays in part, the mortgagee may under the subsequent paragraphs proceed 
to obtain a final decree for foreclosure or sale according to the nature of the 
mortgage, in the same manner as the mortgagee is required to do after the decree 
upon his mortgage is passed under rule 2 or 4, The Court cannot decree sale, 
where the mortgage 4s one by conditional sale, nor foreclosure where the mort- 
gage does not admit of it. It is bound to pass an order in the same manner as 
it would have done if the mortgagor had defaulted in a suit brought by the 
mortgagee against him. But though this is the right of the mortgagee there is 
nothing to prevent the mortgagor from moving for the sale of his property, if 
he is unable to redeem to his advantage.! 8 ) 

The section does not provide for cases where puisne mortgagees with 
conflicting interests are joined in the suit, but it would appear that in such 
cases, the procedure indicated in cases under rules 2 and 4 should apply. 

(1) Ishwargar v, Gkudasama , I. L. B,, 13 Chunni Lai , I. L. R., 23 AIL, 88. 

Bom., 106 UG9) ; Subhana v. Krishna, I. (5) 2 Law of Transfer (2 ad Edn.), § 1522. 

L.R., 15 Bom,, 644 ; Ghudasama v. Ishwar - (6) Ranga v. Bhomshstti , I. L. R, t 26 Bom. 

gar, I. L. R., 16 Born., 243 ; Ghennaya v. I'll contra in Vedapuraltiv, Valla* 

Malkapa, I. L. R., *0 Bom., 279. bha, I. L. R. f 25 Mad,, 300 (314), F. B„ 

(2) Murlidhar v. Parasharam, I. L. R., 25 which, however, has since been overruled by 
Born., 101 (103j ; Nandram v. Babaji, I.L.R. s. 148, 0. P. O. (Act V of 1908.) 

'i'Z Bom., 771. (7) Subhana v. Krishna , I. L.R«, 15 Bom,, 

(3) Murlidhar v. Parasharam, I. L. R., 25 644. 

Born., 101 (103). (8) Vedapuratti v, Vallabha, I. L, R., 25 

l ( 4 ) Venkata v. Thiagaraya, I. L, R., 23 Mad,, 300 (315) ; Govinda v* Veer an, 1, L. 

Mad., 521 ; OudhBahari v. Nageshar Lai , I, R., 36 Mad,, 32. 

Ii, R,, 13 All,, 278, F. B. ; Sheonarain v. 
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has never been granted to the mortgagor in a suit for redemption/ 1 ) It 
has been held in Bombay that the proviso enabling the mortgagor to apply 
for the extension of time does not apply to decrees made before the Aet 
was put in forced 2 ) Although the Court cannot postpone the day of pay- 
ment suo motu and without any application on the part of the mortgagor, 
still no separate and formal application would appear to be necessary, 3 4 ) In 
one case the mortgagor was ordered to pay a certain amount on or before 
the 23rd March 1899, but he failed to pay it within that period, but at a 
later date, but within three years from the date of the decree, he produced 
the requisite amount in Court and prayed for possession of the mortgage- 
property. The mortgagee opposed the application contending that the plaintiff 
had no right to redeem after the date fixed in the decree, and which had 
not been extended by the Court. But it was held that the mortgagor’s 
present application may well be treated as one made for the necessary en- 
largement to legalize redemption, and that the Court was competent to inquire 
into whether the mortgagor had good cause to show for obtaining the enlarge- 
ment, and whether the parties should be put on terms . W But in no case 
can the necessity for obtaining an enlargement of time be dispensed with* 
Beady money in the hands of the mortgagor after the due date is, therefore, 
no answer to the mortgagee’s application for foreclosure. Nor is it a 
ground for the Court to extend the time as, of course/ 5 ! though, when the 
money is in sight, the Court will not probably construe the clause as 
narrowly as when the mortgagor has to show good cause to obtain a 
further extension. An order refusing to enlarge time fixed in a decree for 
redemption, was formerly held appealable under section 244 (corresponding to 
the present section 47) of the Code, ( 6 ) but it is now appealable as an order 
and for which an express provision is made in the Code.( 7 > 

2419. Finality of Redemption- decree.— The question whether 
one suit for redemption has the effect of barring a second suit for the same 
relief, is one the answer to which must necessarily depend upon certain con- 
siderations. If the suit is decreed, and a decree is drawn up in accordance 
with the provision of the last paragraph, it would necessarily preclude the possi- 
bility of another suit for redemption/ 8 ) But a decree which only provides that 
if payment be not made within the time fixed, then the “judgment should 
be deemed to be non-existent ” is not a decree which would bar a fresh suit for 
redemption, since it does not provide for the foreclosure or sale of the property, 
on failure on *the mortgagor’s part to redeem it. A second suit for redemption 
would not then be barred, as there is nothing in section 11 or 47 of the Code to 
prevent such a suit being maintained. But, in view of the Bombay High 
Court, the mere fact that the decree under the last section is defective, 


(1) (Tipping v. Hawes, cited in 17 Yes*, 437; 
Fisher, § 1956. 

(2) Ghennaya v. Malkapa , I. R. R., 20 
Bom., 279. 

(3) Rangov. Bhomshetti, I. R. R. 26 Bom. 
121 (126) ; Ishwar Lingo v. Gopal , I. Ii. R . , 
28 Bom., 102. 

(4) Ishwar Lingo v. Gopal , I, R. R., 28 

■ )2 (105). 

llison v. Jeffrey* [1896] 1 Ch., 644 
a bona fide mistake was held to be a 
goecr cause ; Nandlal v, Bern Batan , 2 Hag. 
R.R.,17. 

(6) Bdngo v. Bhomshetti . I. R.-R. 26 Bom. 


121 ; following Nandram v. Babaji, I. R. R., 
22 Bom., 771 ; Rahima v, Nepal , X. L. R,» 14 
AH., 520. 

(7} 0, 43, r. 1 (o). 

(8) Bita Ram v. Madholal , I. L.R. 24 AIL, 
44 (49) F.B. ; Vedapuralti v. Vallabha , I. L, 
R., 25 Mad., 300, F. B. ; overruling Sami v. 
Somasundrawi, I.R,R, } 6 Had,, 119; Periandi 
v. Angappa, I. L, R., 7 Mad,, 423; Kurutha » 
sami v. Jaganatha, I, R. R f , 8 Mad., 478; 
Bamunni v. Brahma , I.L. B„ 15 Mad,, 366 ; 
explaining Vallabha v. Vedapuralti, I.L.R., 
19 Mad., 40, and dissenting from Nainappa 
v, Chidambaram , I. L. R. ? 21 Mad., 19. 



(1) Murlidhar v. Parasharam , I. L. R., 25 
Bom., 101 (102, 10S), 

(2) Sita Bam v. Madho Lai , X. D« R., 24 
All., 44 (52), F. B. ; overruling Bay v. 
ud-din , I. L, R., 19 AIL, 202 ; following 
Ramasamiv. Sami, I. L, R. 17 Mad., 96 ; 
JDondh Bahadur v. TehNarain , I, L.R., 21 
AIL, 251. 

(3) F^dapwraZZi v. Vallabha , I- L E., 25 
Mad., 300 (311), P. B. ; Fafta&fca v. Fsdapw- 
ratti , I. L, R. 19 Mad., 40, P. B.; #SWa Ram 
v. Madfto RaZ, 1. 1*, R., 24 AIL, 44, P.B. ; 
Dondh Bahadur v. :Ti?& Narain , I. It. R., 21 
AIL, 251. 

(4) Vedapuratti v . Vallabha , 1. 1*. R., 25 
Mad., 300 (S27) P« B. ; Ishwar Lingo v. 
GopaZ, I. L. R., 28 Bom., 102 (106). 

(5) James, D, J , in Marshall v. Shews - 
•tor#, I*. R., 10 0h. t 250 (253, 254). 


(6) C holmeleyv Countess of Oxford, 2 Atk., 

267 ; Bishop of Winchester v, Bairn, 11 Yes,. 
194 (199) ; Inman v. TFeanwy, 3 De G. & S., 
'734. , ■ 

(7) This has been held in several cases ; 
Baloji v. Tamanganda, 6 B. H. C. R. (A.C,), 
9T; Maloji v . Sagaji , I. L. R., 13 Bom. 567; 
Vinayah v. Dattatrya , I. L, R. 26 Bom. 611 ; 
Sita Ram v. Madho Lai, I. L. R. 24 AIL, 44, 
F. B. ; F&Zapwratei v, Vallabha , I. L. R., 25 
Mad,, 300 P.B. 

(8) StorZ v. Worrall, 1 Bro, O.C.,581 ; 
Proctor v. Oafos, 2 Atk., 140 ; Newsham v* 
Gray , 2 Atk., 287. 

(9) Cholmeley v. Comtess o/ Oxford , 2 Atk, 
267 ; Bishop of Winchester v. Paine, 11 Yes,, 
194 (199) ; Inman v. LF<3amag,3 De G. & S*, 
784 Marshall ?, Shewsbury, L. R., 10 Oh* 
250. 


does not preclude the mortgagee from prosecuting his remedy under this 
section. Where the decree provides in distinct terms, that in case of 
default in payment, the mortgagor “will be debarred from redeeming the 
mortgaged property afterwards, a second suit will be clearly barred under the 
rule of res yudicaia, no matter whether the decree was or was not passed in 
accordance with law. Even in cases where the decree for redemption is 
passed but not executed, a subsequent suit would not, in view of the last and 
the present rule, be maintainable. For, under the last rule, the decree gives 
the right to redeem, and this right remains open till it is extinguished by a 
decree made under this rule. But the fact that the decree has become incapable 
of execution would not let in the right to sue again in a mortgage-suit any more 
than it would revive the cause of action in any other case. (3J Blit in such a 
case it is open to the mortgagor to apply for redemption under the decree and 
for extension of time, for so long as no final decree for foreclosure or sale is 
passed, the right to redeem remains and may be enforced at any time if good 
•cause is shown for the delay . W In England it is conceded that the dismissal 
of a suit for redemption for any reason except for want of prosecution operates 
•as a decree for foreclosure against him so that he cannot file another suit 
for the same purpose. On the other hand, the mortgagee becomes the 
absolute owner of the mortgaged property as from that date. 6) In other 
words, both according to the English as well as the Indian law, the passing of 
a decree for redemption in accordance with the terms of the last rule has 
necessarily the effect of barring another suit for the same relief. (?) But here 
the English and Indian rules part company. For, while under English law, 
the practice is that on non-payment by the mortgagor of the mortgage-money 
within the time allowed, the mortgagee applies to the Court for the dismissal 
of his suit, and it is on motion, of course, dismissed, ( 8 ) such a dismissal being 
equivalent to a decree for foreclosure : in other words, the dismissal enables 

the mortgagee to hold the estate free from the liability to be redeemed by the 
mortgagor, whose suit had been on his motion dismissed. But this is by no 
means in accord with the Act, inasmuch as foreclosure being by no means the 
only remedy open to an Indian mortgagee, the non-payment of the decretal 
amount cannot have that effect. Moreover, the redemption-suit need not 
necessarily be dismissed in such a ca3e, since the procedure to be then 
followed would necessarily vary with the kind of mortgage which the defendant 
holds, and with the relief he is consequently entitled to obtain in respect of his 
mortgage. This deviation in procedure is naturally the outcome of the fact 
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that the remedy of foreclosure is not common to air Indian mortgages. But 
this fact was* ~ overlooked in several cases which professedly followed the 
English law. tt) Moreover, there have been cases where the decree being 
defective and not drawn up in the terms of the preceding rule, a similar 
question arose in another form. In one ease for redemption of a usufructuary 
mortgage, the decree, instead of providing that in default of payment by 
the due date the property should be sold, directed that if payment was not 
made within the time fixed the 14 judgment should be deemed to he non-existent/" 
The mortgagor having failed to pay the amount within the time fixed, brought, 
a second suit for redemption after some years, and the question was whether 
such a suit would lie, and it was held that in view of the judgment, there could 
be no bar to such a suit. This judgment proceeded upon the view that under 
section 60, the mortgagor has the right to redeem his mortgage, unless the 
right is extinguished by act of the parties or by an order of the Court ; and 
since such an order was not passed, the right to sue remained. ( 1 2 ) In another 
case, a decree was passed directing the mortgagee to remain in possession till 
the mortgage-debt was satisfied, from the usufruct of the property. About 26 
years afterwards, the mortgagor’s assignee applied for an account from the 
mortgagee, and for redemption of the property, and the mortgagee met the 
application with the plea of limitation, which the Court allowed holding the 
application to be barred by either article 178 or article 179 of the Indian 
Limitation Act. ( 3 ) But on this point, the Court was divided against itself, 
though the point was ultimately conceded in view of the fact that the applicant 
was conceded to have a remedy by a regular suit. 

2420. The question in such cases is, of course, what the Court had 
decided and how the decree was worded. For, if suppose in the above case, the 
decree had provided rightly or wrongly that in case of default in payment “ the 
mortgagor will be debarred from redeeming,” then the second suis would have 
been barred by force of the decree, (4) A redemption-suit is then no exception 
to the general rule as to res judicata , and, indeed, the question would have 
scarcely arisen were it not for the conditional decree which has to be in the 
first instance passed, and which is mainly responsible for the controversy. 
Indeed, if this fact be kept in view, it will be easy to answer the contention 
sometimes made that inasmuch as the mortgage becomes merged in the decree,, 
it cannot afford foundation for another suit, for because the decree passed is a 
conditional decree, there can be no extinguishment of the mortgage until the 
decree is made final under this section or under the terms of the decree. ® 

(1) Gan Savant v. Narayan, I. L. R., 7 and Burkitt, J,, denied that: it gave the 
Bom., 467; Maloji v. Sagaji, I. L. R., 18 mortgagor another right to sue for redemp- 
Bom,, 667 (in which, however, the opinion tion ; Lachman v, Madusudan , 4 A. L, J, 
was only an obiter dictum ), In MoM. Sami - R., 447. 

ud din v. Mannulal , I.L.R/ 13 All., 388, in (3) Chandra SeTchar v. Peary Mohan, 6 0. 

which Straight, J., held that in as much as L J., 289, 

usufructuary mortgagee eannht foreclose the (4) Ramasami v. 8ami> I.L.R., 17 Mad., 
mortgagor’s right to bring a second suit for 9.6 ; Sita Ram v. Madho Lai , I.L.R., 24 AIL, 
redemption on his failure to execute the 44 (52), F.B. 

decree passed in his previous suit was not res (5) Sami v. Somasundram , I. L, B., 6 
judicata p. 392); Ghaita v. Purun Soohh Mad., 119 ; Perimdi v, Angappa, I. L. R., 7 
*41867) N. W. F. H. C. R., 256 ; blit contra Mad., 423 ; Karuthasami v. Jaganatha , I* L« 

in Sheih Golam v, Mt. Alla Bukkee, (1871) R., 8 Mad., 478; Bomunniv. Brahma , I. L. 

N.*W. P.H C.R., 62, F.B, Amrudh Singh R.J5 Mad,, 366; Nainappav. Chidambatam t 
V. Shoo Printed , I. L’. R;, 4 AIL, 48. I. L. R., 21 Mad., 18, overruled in. Veda- 

<§U Sita Bam v, Madho Lai, LL.R., 24‘ AIL puraUi v. Vallabha , I.L.R., 25 Mad., 300' 

44, F .B.; overruling Bay v.Baziud-din, I.L. (324, 325), F.B. ; Chattu v. Purun, 2 Agra) 
R.; 9 AIL; *202, in which -case also a similar 256 ; MoM, Sami ud-din v. Mannu Lai, I.L. 

imperfect; decree was passed, but Edge, O.J., R., 11 AIL, 886 (in which, however, the 
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Bufe the jural relation of mortgagor and mortgagee does not alone afford ground 
for another suit, for the question is whether the legal remedy open to 
him as mortgagor to enforce his rigbts has not become barred by an ad- 
judication or decree in the suit. Hence, all matters adjudicated inter partes 
would be clearly res judicata , howsoever defective may be the decree, 
and whatever may be its nature. The decree may be qualified, but the 
adjudication was not. Even as regards the nature of the decree, it is scarcely 
Y correct to speak of it, as a preliminary decree, if that term is used to denote 

lack of finality, for such a decree is final in that it finally adjudicates upon the 
! merits of the controversy. **) But while the Allahabad and Madras High Courts 

agree on this point, they materially differ on the effect of the last section on 
the mortgagor’s right of redemption. Eor while in view of the Madras High 
Court* 2 ), the mere passing of a decree under the last section is enough to debar 
the mortgagor from maintaining another suit for redemption, in view of the 
Allahabad Court, * 8 ) that decree alone does not debar the mortgagor from 
maintaining another suit until a final order is passed under this rule. But for 
reasons before given, this view cannot be accepted as an axiom (§ 1417). Of 
course, where the previous suit had been dismissed as premature or for some 
formal defect — in short, where there has been no adjudication at all — a fresh 
suit may be instituted, unless the suit was unconditionally withdrawn, in 
which ease a fresh suit would be obviously barred. M And in any view the 
account once taken, will be conclusive in any subsequent suit.( 5 ) Moreover, 
where a member of an undivided family, not being the manager, obtains a 
decree for redemption of the family-property, and fails to execute it, it does not 
y prevent another member of the family, from redeeming his share, if necessary, 

by suit,( 6 ) but not, if the previous suit had been instituted by the manager.!?) 
Where the decree is res judicata , not only the mortgagor but the mortgagee 
also cannot maintain a separate suit. If }| therefore, he does nob obtain an 
order for sale, be cannot, it would appear, maintain a separate suit.* 8 ) 

2421. As regards the right of the mortgagor to maintain a subsequent suit, 
the question depends upon the facts in controversy and the right or title asserted 
in the previous suit. This is apparent from the language of section 11 and 0. 2, 
r. 2 of the Code. Thus a previous suit to redeem four out of six items of land 
mortgaged under a mortgage-deed on the ground that the mortgage was split 
up by a subsequent lease, if dismissed on the ground of the invalidity of 
the lease, will bar a second suit to redeem under the same mortgage, having 
regard to the provisions of section 11 and 0. 2, r. 2 of the Code ; section 11 
being a direct bar to any claim on the lease, and section 1 1 and 0. 2, r. 2, 

! will bar a claim on the original mortgage as an alternative claim on it might have 

j been made in the prior suit. But this would not prevent the mortgagor from 

f maintaining a subsequent title on his title which is a distinct cause of action 


previous suit had been apparently dismissed {4} 8. 378, C.P.C,, Bam Prasad v. Dungar 

as premature, in which case the second suit Singh , 4 A. L. J. R,, 201., 

was right.) (5) Navlu v. Raghti, IXi.R., 8 Bom., 303 ; 

(1) Siva v.NandolalKar, XL R., 18 CaL, Dasharatha v, Navalchand, I. L B., 16 Bom., 

139 ; Doobie Singh v. Jantoe Ram , 3 Agra, 134 ; Rambhat v. Rogho , I. L. B., 16 Bom., 

381, F.B . ; Sheikh Goolam v, Mi. Alla , 3 N. 656; Vinayak v. Dattatraya, 26 Bom., 

W.P.H.C B., 62 F.B. ; Amrudkv. Sheo Pra- 661 ; Nainappav. Chidambaram , I, L. R., 21 

sad , I.L.R.,4 All., 481. Bee O. 34, r. 2, Comm. Mad., 18, 

(2) Vedapuratli v. Vallabha , I. L, B., 25 (6) Sakharam v. Gopal , (1884) B. P. 1., 4. 

Mad., 300 <329— 33V F. B. (7) Gan Savant v. Narayan , I. L. R., 7 

(3) Stta Ram v. Madho Lai, I.L.R., 24 All., Bom., 467. 

44 (55), F. B. (8) Malojiv* Sagaiu 13 Bom., 567. 
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founded on tort against a trespasser as opposed fco his former claim which arose 
sx contractu on the mortgage.^ The finality of a redemption-decree was 
conceded in a case ( 2 > ultimately decided by the Privy Council, in which, however 
the facts were peculiar. The owner had executed a usufructuary mortgage in 
favour of the mortgagee in 1851, In 1856 the mortgagor sued for redemption 
and obtained a decree for redemption. Both parties appealed against that 
decree ; the mortgagor, on the ground that the mortgage-deed was invalid, and 
the mortgagee on the ground that the decree did not allow him interest at the 
stipulated rate. The Appellate Court by its decree, dated 21st April 1857, 
ordered that the mortgagor should be put in possession of the property on his 
■depositing Rs. 4,000 in the Government Treasury, which he did. But as the 
mortgagee had meanwile filed a second appeal, possession could not be delivered 
to him. While the mortgagee’s appeal was still pending, the mutiny broke out, 
and the records of the Court were destroyed, and, on restoration of order, the 
appeal was neither prosecuted nor revived. After the amnesty in 1858, settle- 
ment of the property was made with the mortgagee ; the mortgagor’s petition 
that settlement should be made with him being rejected on the ground that the 
mortgagee had never received redemption-money, and consequently he could 
not be made to surrender the property. The mortgagor subsequently died 
leaving two sons, the eldest of whom brought a suit for redemption, but it was 
dismissed as barred by the decree of 1857. His brother, then a minor, after- 
wards brought another suit for redemption, and the same question being raised 
in defence, their Lordships held that the decree 6f 1857 offered no impediment 
to the institution of the suit before them inasmuch as the rule3 made for the 
conduct of judicial business in ordinary course could not apply to exceptional 
circumstances, such as those occasioned by the mutiny and rebellion in Oodb, 
and that since the execution of the decree of 1857 had been rendered impossible 
by the vis major of the mutiny, the plaintiff’s right to redeem remained unim- 
paired in spite of the settlement sanad , which could only confer title on the 
mortgagee impressed with the trust in favour of the mortgagor. As the plaintiff 
before their Lordships was no party to the suit instituted by his brother, their 
Lordships decreed redemption on payment of the mortgage-money with 
interest up to date.OD Of course, the dismissal of a redemption-suit based on 
one mortgage would be no bar to the maintainability of another suit based on 
another mortgage. Nor will it be so, even though the first suit related to the 
mortgage of a later date, for it cannot be said that the mortgagor is bound to 
redeem all his mortgages at the same time or none at ali.W 

2422. Where the dismissal of a suit for redemption is final against the 
mortgagor, it has not necessarily the effect of debarring all persons possessing 
any interest in the equity of redemption from suing for the same relief. Thus 
since the Mitakshara son acquires an interest in the joint family property inde- 
pendently of his father, a dismissal against the latter does not preclude the 
former from suing for the same relief. ( 5 > 
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9. Notwithstanding anything hereinbefore contained, if it 
n , appears, upon taking the account referred to in 

thing is found due rule 7, that nothing is due to the detenaant 

gagee^has “een 01 ^a»t ^ aS keen over P a ^? the Court shall 

overpaid. en pass a decree directing the defendant, if so 

required, to re-transfer the property and to pay 
to the plaintiff the amount which may be found due to him ; 
and the plaintiff shall, if necessary, be put in possession of the 
mortgaged property. 


2423. Analogous Law. — This rule is new, but is otherwise a, 
recognition of existing practice, and has been enacted to remedy an obvious 
omission in the Act.(0 As before observed (§§ 2193, 2396), the mortgagor 
seeking redemption can subset mortgagee only to one account, the adjustment 
of which should be final and conclusive as regards the claim and counter-claim 
of the parties on all matters connected with or arising out of the mortgage- 
security. It is not open to the mortgagee to institute a fresh suit for the 
payment of any surplus balance in the hands of the mortgagee, and if he 
omitted to claim it in his suit for redemption, his second suit would be barred 
either under section 11 or O 2, r. 21 of the Procedure Code.!* 2 ) 


2424. Recovery of Overpayments. —While the Court is empowered 
to decree overpayments against the mortgagee and the sum so decreed is a part 
of the decree for redemption, the mortgagor is entitled to execute it as an 
ordinary money-decree, and for which he may attach the person or property 
of his mortgagee. In such a case the decree for possession should not allow 
the usual period of grace, for there being nothing to pay, the extension of time 
made in the interest of the mortgagor becomes unnecessary, and the decree 
should direct delivery of immediate possession, which would be made over to 
him, and in addition to which the mortgagee would be liable to execute a 
reconveyance in favour of the mortgagor, but of which all costs must be borne 
by the moregagor (§ 2405). 


2425. Procedure in Execution.— Proceedings under this rule are 
regarded in the same light as proceedings under rules 3 and 5. The decree 
passed under the last rule must be executed by the Court of first instance, it being 
immaterial that it was modified or reversed in appeal.^) So where extension 
was made in appeal, an application for further extension should be made 
to the original Court and not to the Court of appeal, W It was at one time 
held that where the time for payment was fixed prior to the decree itself it 
was incapable of execution. © In another case it was held that where a 
decree vaguely mentions a time for payment, it must be taken as operating 
from the date it is drawn up, the indefinite period for payment therein 
mentioned being ignored, and no redemption will be permitted after the 
expiration of the period prescribed in Article 182 ot the Limitation Act. I 6 ) In 
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calculating the time for redemption, the day on which the decree was pronounced 
must be excluded, time being calculated, from the midnight of that day.U) The 
failure of the Court to draw up a proper decree does not preclude the mortgagee 
from resorting to the provisions of this section. ® 

A redemption-decree is satisfied as soon as the mortgagor deposits the 
decretal amount in Court : it is then immaterial, if after the deposit but before 
its payment over to the mortgagee the mortgagor himself attaches and with- 
draws a portion of the money in execution of his own decree for costs .in the 

suit.® 

10. In finally adjusting the amount to be paid to a mort- 
gagee in case of a foreclosure or sale or redemp- 
tion, the Court shall, unless the conduct of the 
mortgagee has been such as to disentitle him to 
costs, add to the mortgage-money such costs of 
suit as have been properly incurred by him since 1 the decree for 
foreclosure or sale or redemption up to the time of actual payment. 

2426. Analogous Law.— This rule was section 94 of the Act. It 
may be compared with section 35 of the Cede of Civil Procedure, which vests 
in the Court discretion to award and apportion eosfc 3 , and the provisions of 
which must be deemed to be so far modified by this special enactment. But 
costs incurred in a suit before the decree would still be regulated by the provi- 
sions of section 35 of the Code. 

The rale enunciates the English ruled 4 ) 

The costs referred to in this section, as originally enacted, did not refer to 
the costs in a foreclosure-suit, but which, however, as remarked in the earlier 
edition of this work, 0) were not therefore to be adjudged upon a different 
principle. It was then added : Indeed, the language used, by the Court under 
this chapter, seems to suggest that the omission of reference to foreclosure-suits 
i3 merely accidental and not designed.” The omission has now been supplied 
by amendment of the present rule. 

2427. Principle. — The liability of the mortgagor to pay all costs 
properly incurred by the mortgagee, whether in an action in which he is the 
plaintiff or the defendant, is one which is associated with the Chancery doctrine 
of the equity of redemption. As on default being made by the mortgagor, the 
estate was absolutely forfeited in law (§§ 1342, 1343), and was only redeemable 
in equity, the latter set its own price for its intervention, and in accordance with 
the settled principle that he who seeks equity shall do equity, it allowed the 
mortgagee all costs as a recompense for the loss of his estate, in all cases 
where the equity of redemption affected his legal right. And so in all cases 
whether of redemption, foreclosure or sale the mortgagee is pTivui ftxci& 
entitled to add to the mortgage-money all costs which h« has nm'mrlv 


Costs of mort- 
gage subsequent to 
decree. 
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or sale. But; the Court is hereby armed with the power to disallow them, if 
the conduct of the mortgagee is such that he should forfeit them. Such costs 
as he is allowed, may be added to the mortgage-money, and must be paid up 
before redemption. 


2428. Meaning of Words. — “ Costs incurred since the 

decree : ” mean costs incurred by the mortgagee in carrying out the direc- 
tion of the decree. 


2429. Taxation of Costs. — The costs to which the mortgagee is 
ordinarily entitled are those properly incurred by him in the suit. These ha 
is entitled to receive independently of the section, and may even be recover- 
ed personally from the mortgagor when so directed or intended by the 
decree.® The section, however, provides for the payment of costs incurred 
by the mortgagee subsequently to the decree. These costs the Court shall add 
to the mortgage-money if it does not see reason to disallow them. Such 
costs should include the expense incurred by the mortgagee in furnishing 
accounts and in re-conveyance, costs of sale commissions, etc. 


2430. Against whom available. — The mortgagee has the right to 
cost 3 not only as against the mortgagor, but also all subsequent incumbrancers.® 


2431. When Costs disallowed. — It has been before stated that 
the mortgagee is entitled to all costs in both foreclosure and redemption-suits. 
Bnt there may be circumstances which may disentitle him to receive them. In 
England, it has been held that nothing short of misconduct will deprive him of 
this right.® Thu 3 costs will be disallowed where a mortgagee has unsuccess- 
fully disputed the right to redeem,® or bad previously refused a valid tender, * 5 ) 
or where he has been guilty of fraud, oppression, or has set up an adverse 
title.® So where he has been guilty of fraudulent and unfair dealing, * 7 ) 
or where he joins unnecesary parties who am subsequently discharged,® or 
where he as mortgagee in possession, refuses or fails to produced 9 ) or produces 
incorrect accounts,* 10 ) or where he makes unsuccessfully an exaggerated 
claim or incurs expenses which cannot justly be thrown upon the mortgagor. 
In the above cases, the Court may not only disallow the mortgagee his costs, 
but may give the mortgagor’s costs against him. So, again, no costs could 
be allowed where the mortgagee made unsustained charges of fraud against 
the mortgagor.* 11 ) So a mortgagee suing for foreclosure when nothing was 
due to him, or where he was guilty of unreasonable conduct, as where he had 
improperly declined a valid tender made before suit, was held to forfeit his 
costs.* 12 ) Where the mortgagee made a groundless claim to consolidate 
another mortgage, and the refusal led to litigation, the mortgagee was con- 
demned to pay the mortgagor’s costs, besides losing his own.* 13 ) 
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The mortgagee must pay all costs of parties whom he has improperly 
joined, whether as plaintiffs or defendants.^ 1 ) So are the costs of adducing 
unnecessary evidence ordinarily thrown on him,* 2 3 4 ) So if distinct claims are 
mixed up $) or the pleadings are improper, costs may be disallowed. W 

11. Where property is mortgaged for successive debts to 
Right of mestie successive mortgagees, any mesne mortgagee 

mortgage to re- may institute a suit to redeem the interests of 

deem and foreclose. p r i or mortgagees and. to foreclose the rights 

of those that are posterior to himself and of the mortgagor- 

2432. Analogous Law.— This rule enacts more explicitly in favour of 
the right of the mesne mortgagee as against other mortgagees of the same 
property which has been already the subject of sufficient discussion under section 
74. The rule is acknowledged to have been added in compliance with the 
suggestion of the Privy Council! 5 * * who, in a case decided in 1905, bad thus 
remarked : 

4 ‘ The decree (under saction 86) does not provide for the exercise by the puisne incum- 
brancers of their successive rights of redemption, or for working out the rights of the parties 
in the event of any puisne incumbrancer in front of the mortgagor redeeming the mortgaged 
property so as to make a complete decree. An appropriate decree for that purpose is well 
known in the Chancery Division of the High Court in England, and a form of it will be found 
in Section on Decrees. (6) Probably it is considered that the rights of the puisne incumbrancers 
are sufficiently protected by the provisions of sections 76 and 83 of the Transfer of Property 
Act. But it deserves consideration whether a form of order suitable for use in the Indian 
Courts might not be adopted in which the rights would be recognized and provision made 
for the event of their being exercised, (7) 

Of course, their Lordships' remarks refer to the adoption of a suitable form 
applicable to puisne mortgagee. Such a form has been now prescribed by the 
Code of Civil Procedure. < 8 ) And this rule has been further enacted to make it 
clear what rights a puisne mortgagee possesses against other mortgagees prior 
or subsequent. 

As to this rule, the Select Committee on the Procedure Code wrote : “This 
clause was in the Transfer of Property Bill, but was omitted by the Select 
Committee on that Bill on the ground that it ought to find a place in the Civil 
Procedure Code." Id is, however, scarcely a rule of procedure, for it declares 
a substantive right in favour of a puisne mortgagee, generally comprised in the 
legal maxim “Redeem up and foreclose down " (§ 1694). 

2433. Principle. — The right of the junior mortgagee to redeem a 
mortgage in point of time anterior to his own is a common law right necessary 
for the realization of his own security. But it is not the only right available 
to him, for he may .compel the prior mortgagee to marshal (§§ 1815—1828). 
But it is a right which he may enforce as soon as the prior mortgage is ripe 
for redemption. So far, indeed, his right is deduciWe both from sections 74 
and 91. Now, since the right of redemption and foreclosure are correlated and 
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(2} Harvey v. Tebbutt, 1 J. & W., 197; 
Audsley v. Born , 26 Beav., 195 (200). 

(3) Capper v. Terringon, 1 Coll., 103. 

(4) Powell v. Roberts, L, E, f 9 Eq., 171 ; 

Ashworth v. Lord , 36 Ch, D. } 545; Mnnard 

V. Trollope , 42 Ch. D. f 610. 


(5) Gopi Narain v. Bansidhar, 

27 All., 325 F. C. 

(6) 3. Seton on Decrees (6th Ed.}, p. 1979, 
printed under r. 2, ante . 

(7) Gopi Narain v. Bansidhar, X. I#. R., 
27 All., 325 (330). 

(8) App. D„, Form No. 8. 



52 Minn, 67. 

(3) App, D. Forms Nos, 6 to 9, 


(1) 3.80. 

(2) Per MitekeU I., in Carson v. Ccchran. 


0. 34, v. 11] 


EIGHTS OP MESNE MORTGAGEES. 


1565 


reciprocal, it follows that if the puisne mortgagee has the right to redeem his 
predecessor, the latter has equally the right to foreclose him. And this is the 
second rule here enacted. 


2434. Meaning of Words.—" May institute a suit to redeem” : But 
is this invariably necessary ? Could not he deposit under s. 83, for instance ? 
There is, of course, nothing to debar him from doing so (§ 1863). On the other 
hand, section 83 expressly covers his ease. He may again redeem when 
impanelled in a suit, and in which case, a separate suit would be wholly 
unnecessary, 

2435. Rights of Mesne Mortgagee. — This rule is fragmentary and 
not very happily worded. ButifesS sense is clear. It defines the rights of the 
mesne mortgagee against other mortgagees prior and subsequent to his 
own. But the right to redeem the one and foreclose the other is not the only 
right possessed by him, nor for that matter could he exercise that right at all 
times and whether those mortgages are ripe or not. Again, assuming that he 
exercises that right, the rule does not declare what advantage he may secure 
thereby. These questions have been all sufficiently considered under 
section 74, but they may be recapitulated here only so far as it is 
necessary to direct attention to that discussion. In the first place, the puisne 
mortgagee has the right, but it is not his only right, nor, indeed, is he bound to 
exercise it. For the puisne mortgagee may insist upon the marshaling of 
securities under section 81, or he may enforce a contribution under section 82. 
But if he is so inclined, he may redeem the prior mortgages and foreclose those 
subsequent to his own. If, therefore, there are several such mortgages, he is 
not bound to redeem or foreclose them in the order of their priorities, but such 
a course may not afford him any practical advantage, for since he cannot 
tack,U) it follows that his redemption of a higher security would ordinarily be 
to bis interest only if there was no intermediate incumbrance. Otherwise he 
may be confronted by the latter seeking to enforce the same right. 

2436. The right to redeem possessed by the puisne mortgagee can, of 

course, be only enforced upon the maturity of the security, 
ti0 ; ice 0 re em P' and the price payable by him is what would be on the date 
of redemption legally due on the mortgage, as it appears, on 
the record and he cannot be permitted to redeem on payment of more or less 
which may have been privately agreed to between th8 mortgagor and mortgagee. 
And a subsequent incumbrancer takes his chances as to bow much, if anything, 
has been paid, and buys subject to the state of the account as it then exists 
between the mortgagor and mortgagee, and has no better or other right than 
the former in that respect, unless he shows some equity peculiar to himself. W 

As to the procedure for enforcing the right, the rule declares the puisne mort- 
gagee to “ institute a suit to redeem,” and which would appear to suggest too 
liberal an interpretation of the Privy Council precedent upon which the rule was 
founded. {§§ 1703,1704). Butin that case their Lordships had to construct 
a defective decree, and which had made no provision for declaring or 
safeguarding the rights of the puisne mortgage on redemption. But a proper 
decree shuold provide for it and the specimen forms appended to the Procedure 
Code^l do so, and thus obviate the necessity of a second suit by the junior 
mortgagee redeeming his senior mortgagee. 

[For further commentary, see s. 74.] 



2440* Sale free of Prior Mortgage. — In accordance with the policy 
of the law above enunciated, the 'Court may in a proper case being made out; 
resorfc to the provisions of this rale. Bat its powers in this respect are limited 
by the two conditions sat out in the rule, and which empowers it to act only 
{%) when sale is ordered by the Oourfc under this chapter, i.e. t in execution of 
a mortgage-decree and (ii) the property ordered to be sold is subject to a prior 
mortgage or charge. Assuming these two conditions to co-exist, the Court may 


, (1) S. 97, last paragraph. 

(2) S. 295 {a). Code of Civil Procedure 
Jagat Narain v. Dhundhey , I.L.R., 5 All, 


(3) See s. 57 for analogous rule, 
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12. If any property the sale of which is directed under this 
order is subject to a prior mortgage, the Court 
may, with the consent of the prior mortgagee, 
mortgage. direct that the property be sold free from the 

same, giving to such prior mortgagee the same interest in the 
proceeds of the sale as he had in the property sold. 


Ife is analogous fco section 13 W of the Civil Procedure Code which runs 
thus : — 


,a When any property liable fco be sold in execution of a decree is subject to a mortgage 
or charge, the Court may, with the assent of the mortgagee or incumbrancer, order that the 
property be sold free from the mortgage or charge, giving to the mortgagee or incumbrancer 
the same interest in the proceed of the sale as he had in the property sold/’ 


It does nob affect the powers conferred by section 57 .W 


2438. Principle. — This section is enacted to enable the mortgagee of 
property sold in execution to realize his security by waiving his mortgage-lien, 
by consenting to participate in the sale-proceeds of the property. Where 
property is sold subject to a mortgage or charge, the mortgagee or incumbrancer 
as such has no right to any share of the surplus proceeds,® unless he consents 
as provided by this rule, or section 73 (b) of the Code of Civil Procedure. No 
doubfc, the object of the rule is to enable the mortgagor to realize the full value 
of his property which in many cases is not possible, if sales are made subject to 
mortgage-burthen. The rule as enacted by the section is, however, much 
narrower than that enacted by the Code of Civil Procedure, which applies to 
all sales, whether made in execution of mortgage or money-decrees, and hence 
the effect of this rule is lost in the wider scope of the corresponding section 
of the Code of Civil Procedure. 


2439. Meaning* of Words. — M Subject to a prior mortgage ; ” see below. 
“ Giving to such prior mortgage. . . .... . i.e ., the sale-proceeds will, as 
regards his interest, be looked upon as a new shape which its security has 
assumed.® 


2437. Analogous Law. — This rule was section 96 of the Transfer of 
Property Act and which ran thus : 


“ If any property the sale of which is directed under this Chapter is subject to a prior 
mortgage, the Gourfc may, with the consent of the prior mortgagee. 
Sale of property order that the property be sold free from the same, giving to such 
subject to prior morfc- p r i oc mortgaage the same interest in the proceeds of the sale as he 
gage * had in the property sold.” 


O. M, r. 12.] 
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order sale free from the prior incumbrance, but it cannot do so without obtain- 
mg the consent of the prior incumbrancer whose interests therein is proposed 
to be dissolved. If he consent, he is allowed to look upon the sale-proceeds as 
his security having only assumed a new shape, and hence he would be entitled 
m respect thereof to the same interest as he had in the property sold. It would 
seem that the Court cannot pass a conditional decree, ordering sale of the 
property free from the mortgage if the mortgagee concurs in the sale and subject 
to it, if he does not concur.W In order to obtain the binding concurrence of 
the prior mortgagee, he would have to be formally brought on the record, and 
this may be one reason for impleading him in a suit by the puisne mortgagee. 
But from the opening words of the section, it would appear that the Court has 
power to order sale of any property “ subject to a prior mortgage, ” or in other 
words, it may order the sale of the property at the instance of a subsequent 
mortgagee without requiring him to redeem the prior incumbrancer, although 
he may have been, as required by rule 1, made a party to the suifc.( 1 2 * * ) The 
mere fact that the prior mortgagee has been joined in a suit instituted by the 
puisne mortgagee, places him under no obligation to consent to a sale free from 
his incumbrance, since he may choose his own time and manner of enforcing 
his security. (3) And so his rights cannot be affected merely because he was 
impleaded by the puisne mortgage, in his suit against the mortgagor and the 
Court had made no express reservation of his rights in the decree. Indeed, 
there is no authority for the proposition that whenever the prior mortgagee is 
impleaded the Court is bound to pass an order expressly reserving his rights 
where it is not in a position to decree a sale free from his mortgagee.^) 

2441. There can be no doubt that if a puisne incumbrancer institutes a 

Sale subject to * 0 en * orce mortgage, he should not in the first 

.mortgage. J place be forced to join the prior incumbrancer, and then 

told that he could not enforce his mortgage by sale, until 
he redeems the prior mortgage. As observed by Mahmud, J. “ Such a rule 
would operate as a great hardship in cases where the value of the prior security 
is enormously larger than the amount of the puisne incumbrance ; whilst in cases 
where the amount due on the prior mortgage does not become payable till long 
■after the due date of the subsequent mortgage, the puisne incumbrancer would 
be obliged to wait for his money till the prior mortgage became redeemable.’'! 5 ) 
But this view did not commend itself to the majority of the Bull Bench in a later 
case in which Edge, C. J., in delivering judgment of the Court, held that a 
subsequent mortgagee cannot bring to sale under his mortgage-deed the property 
mortgaged to him without first redeeming the prior mortgages. But besides 
open to the above objection this view would, if accepted, lead to the conclusion 
that while with the consent of the mortgagee, the property may be sold free 
from his incumbrance, without his consent, it may not be sold even subject to his 
incumbrance — a proposition which, besides being manifestly inequitable to the 
subsequent mortgagee, finds no support anywhere in the Act. The rule laid 
down by the Calcutta High Court appears therefore to be both reasonable and 
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sound, and is supported by the decisions or the Madras, w and several ocner 
cases of the Allahabad High Court. ^ 

2442. A sale-certificate purporting to be subject to a mortgage is not con- 
clusive evidence against the purchaser of the validity of the charge in a suit to 
enforce it. ( 1 2 3 4 ) But it may be otherwise if the existence of the mortgage was 
admitted by the parties or established by a decree or declared under O. 21, r. 61 
of the Code, and the sale has been held subject to it. And a person having 
once sold property subject to a lien declared by the Court, cannot sue to set aside 
the sale oti obtaining an order for a re-sale free from the alleged incumbrance. 
If he disputed the order of the Court, his proper remedy was to obtain a 
declaration that the alleged incumbrance was null and void and to have the sale 
stayed in the meantime. ( 5 ) 

2443. The rule contained in the rale has no application where sale is 

ordered subject to an undisclosed mortgage, * 6 ) but in such a 

Limits of the rule. caSQ jf decree-holder can be shown to have had notice of 
the prior incumbrance, which he does not disclose, he may be compelled to satisfy 
it, although the property may have passed into the hands of the auction- 
purchaser, if) the rule contained in the section is again independent of that 
which authorises the sale of a revenue-paying estate, free from all incumbrances 
for arrears of revenue, but in which case also the charge of the mortgagee 
transferred from the property itself to the balance of the sale-proceeds which may 
remain over after satisfying the Government demand. 

If a mortgagee receives any money out of the surplus sale-proceeds of a share 
in the property mortgaged to him, sold in execution of a decree on a prior mortgage 
from some of the mortgagors to whom the share belonged and against whom 
the decree was obtained, be is bound to apply the money to the satisfaction 
of his mortgage-debt only in case be receives it by virtue of his security and not 
otherwise, although the payment might be made to him by the said mortgagors 
in satisfaction of other debts due to him from them.( 9 ) 

It has been held in Allahabad that this rule only relates to a sale free from 
a prior mortgage where under the terms of that mortgage the mortgagee would 
be entitled to bring the mortgaged property to sale and to participate in the 
proceeds of the sale. ( 10 ) Hence, a usufructuary mortgagee or a mortgagee by 
conditional sale under a mortgage-deed which confers no right to sell is not 
entitled to sue for the sale of the mortgaged property, and therefore such a 
mortgagee can, in no event, share in the proceeds of the sale of the property 
to which his mortgage relates. If then the same person holds two mortgages 
on the same property, eg,, the first a usufructuary and the second a simple 
mortgage in view of the Allahabad Court inasmuch as the mortgagee cannot 

(1) Vencata Ghella y. Panjanadien , I. L. R., 209 ; Joy Chunder v Earn Narain, 21 W. 
R., 4 Mad., 218; Gangadhara v. Sivarama, I. R.,43; Taponidi v. Mathura Ball, 

L.R., 8 Mad,, 246. 12 Cal.. 499. 

(2) Khubchand v. Kalian Das, I. 3L R., 1 (7) Douglas v. The Collector of Benares, 5 

AJL, 240 (247) ; Sirbadh Bai v. Baghunath, 271 (296). 

I. Ii. R., 7 AIL, 568 (cited supra) ; Janki (8) Kimala Kant y. Abdul Barkat, I.Tj.R., 
Prasad v. Sri Mata Matangini , ib, t 577. 27 Cal., 180; distinguishing Bamdin v. Kalka 

(8) Bam Chandra v. Haji Kassim, I. L. R., Prasad , I.L.R., 7 AIL, 502, F.B. ; Miller v. 
16 Mad,, 207 (213). Bunga Nath , I.L.R. 12 Cab, 389. 

(4) Shantappa v. Subras , I. L. R.. 18 Bom , f {9} Qanga Bam v. Jaiballav , X, I>. R.* 30 

175. Cal., 953 ; Johnson v. Bourne , 2 Y. & C. , Cbu 

(5) Parshoiam v. Ganesh , I. L» R„. 23 Bom., 288* 

1 f; (10) Bhagioandas v. Bhamani, I. L. R., 2$ 

(6) - Fukeer Buksh v. Chutturdharee , U W. All., 14 (17). 
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satis subject to the prior mortgage, he most abandon the first mortgage, if ha 
sells under the second, failing which he cannot sell at all.! 1 ) ; 

2444. The section does not affect the provisions of section 57, under 
which, however, only certain specified Courts can act, while 
under the present section any Court having jurisdiction 
over the subject-matter of the suit is empowered to act. 
Bat while under this rule the Court must obtain consent of the mortgagee, 
under section 57 no such consent is necessary. 


S. 57 distingui- 
shed. 


Application of 13. (1) Such proceeds shall be brought into 

proceeds. Court and applied as follows : — 

first, in payment of all expenses incident to the sale or 
properly incurred in any attempted sale ; 

secondly, in payment of whatever is due to the prior mort- 
gagee on account of the mortgage, and of costs, properly 
incurred in connection therewith ; 

thirdly, in payment of all interest due on account of the 
mortgage in consequence whereof the sale was directed, and of 
the costs of the suit in which the decree directing the sale was 
made ; 

fourthly, in payment of the principal money due on 
account of that mortgage ; and 

lastly, the residue (if any) shall be paid to the person prov- 
ing himself to be interested in the property sold or, if there are 
more such persons than one, then to such persons according to 
their respective interests therein or upon their joint receipt. 

Nothing in this section or in rule 12 shall be deemed to 
affect the powers conferred by section fifty-seven of the Transfer 
of Property Act, 1882. 

2445. Analogous Law. — This section is closely analogous to section 
73 (c) of the Code of Civil Procedure, and in principle resembles section 69 , ante. 

In a case decided before the Act where there were simultaneous sales by 
different mortgagees, it was held that they must be deemed to have been sold 
free from the mortgage-liens of the different mortgagees yvho were entitled 
to be paid out of the sale-proceeds in the order of priority of their respective 
-securities.^) 

2446. Principle. — This rule lays down the principle upon which the 
proceeds of sale held under the provisions of the last rule are to be appropriated. 
The order in which payments are directed to be made is the same as in section 
69 and section 73 (c) of the Code of Civil Procedure, and needs no further 
comment than that it is based upon equity and reason. 

2447. Meaning of "Words. — “ Attempted sale”: means previous unsuc- 
cessful attempts at sale before the actual sale. Thus where the sale could not 

(2) Gopee Singh v, Rishan I*al % 25 W.R* 
187 (188). 


(1) Bhagwan Das v. Bhawani, 26 

Alb, 14(19). 
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14. (1) Where a mortgagee has obtained a decree for the 
payment of money in satisfaction of a claim 
arising under the mortgage, he shall not be en- 
titled to bring the mortgaged property to sale, 
otherwise than by instituting a suit for sale in 


Suit for sale ne- 
cessary for bring- 
ing the mortgaged 
property to sale. 


(1) S. 295 (c), Code of Civil Procedure, 

(2) Achabalav , Surendranath , L L. R», 

24 Cal,, 766 (772). . 

(3) Padmanabh ' v Khemu Kumar, L Ii. R. 
IS Bom » 684 (687, 688; ; followed in Bakhta -■ 
war Lai v., Bam Mah 4 A. L R., 492. . 

(4) Baja KishenDutt v, Baja Mumtaz AH 


I. L. R.,6Cal. t 198, P. 0. 

(5) Per Sargent, C. J., jn Padamanabhv , 
Khemu Kumar , I. L. R M 18 Bom., 684 (688); 
followed in BaJchtawar Lai v. Baru Mai , 4 A, 
Ii. J. R., 492. 

(6) See Comm, under s. 89, ante ; Sheonath 
v. Janki Prosad , I. L, R., 16 Cal** 182; 
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enforcement of the mortgage, and he may institute such suit 
notwithstanding anything contained in Order II, rule 2. 

(2) Nothing in sub-rule (1) shall apply to any territories to 
which the Transfer of Property Act, 1882, has not been ex- 
tended. 

2449. Analogous Law. — This rule was formerly section 99 of the 
Act and ran as follows : — 

“99. Where a mortgagee, in execution ot a decree for the satisfaction of any claim, 
Attachment of wh8tber arising under the mortgage or not, attaches the mortgaged 
mortgaged property. P^P 81 ^ h8 »ot b® entitled to bring such property to sale 

® 4 r otherwise than by instituting a suit under section sixty-seven, and he 

may institute such suit notwithstanding anything contained in the Code of Civil Procedure, 
section forty-three,” 

This rule has suffered many vicissitudes. It was first inserted by the 
Transfer of Property Act, 1882, and was intended to serve much the same 
purpose as the rule against the clog on redemption, the object of the Legislature 
being to prevent the mortgagee from acquiring the mortgagor's equity of 
redemption, otherwise than in a proceeding in Court, and in which he would 
naturally be given a chance to redeem his property. The prohibition contained 
in the section became the subject of a keen controversy, the Courts being divided 
on the question whether a sale held in contravention of the section was void or 
merely voidable (§ 2459). 

2450. In the meantime the Legislature were considering why such a sale 
should be avoided at ail, and the Select Committee on the Code of Civil Procedure 
recommended its total repeal observing as follows : “ We approve of the proposal 
to repeal the provisions of s. 99 of the Transfer of Property Act. We think that 
those provisions have worked considerable hardship and are not really needed. 
The first part of the section enacts that a mortgagee shall not bring the mortgaged 
property for sale, otherwise than by instituting a suit under section 67 of the Act 
in so far as it precludes the mortgagee from selling the mortgaged property under 
a judgment unconnected with the mortgage-debt, it is in our opinion inexpedient * 
it is beyond doubt competent to a mortgagee to purchase the equity of redemp- 
tion from the mortgagor by an agreement subsequent to and distinct from the 
mortgage-transaction, and we can see no reason why it should not be equally 
competent to him to have it sold in satisfaction of any claim which he mav 
have against the mortgagor unconnected with the mortgaged 1 ) In so far as it 
precludes the mortgagee from selling the property under a judgment for the 
mortgage-debt, it serves no useful purpose, we understand that the provision 
was enacted to prevent mortgagees, from suing their mortgagors on the debt as 
such, and in execution selling the mortgagor's interest in the property ; we,, 
however, think that no such provision was needed, seeing that under the Jaw, 
as it stood prior to the Act, the Courts never allowed the sale of a bare equity 
of redemption under a judgment on the covenant. C 2 )*' 

It was, however, considered advisable to amend the section and not to 
repeal it altogether, and the present] rule was eventually adopted, the effect of 
which is to prevent the mortgagee of property with a decree for sale from 


Mahabir Pershad v. Macnaghten , I. L. K., 16 
Cal,, 682, P. C. ; Qunga Pershad v. Jawahir 
Singh, I. L, R,, 19 Cal., 4. 

(1; Khairajmalv, Dam* I. L. R , 82 Cal., 
296 (316), P. 0.- ; Lide v. Reeve, [1902] A. 


C., 461 

(2) Syed Emam v. Bajcoomar , 28 W. R. r 
187 ; Khairjamal v. Daim , I. L. R., 32 Cah 
296 P. C. 
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selling ife otherwise than in execution of his decree. The disability which was 
formerly absolute is thus now only qualified, and attaches to the mortgagee only 
after he has obtained a decree for sale. 

2451. The provisions of this section apply equally to mortgages executed 
before or after the Act (0 and also to a sale held by a Eevenue Court, ( 1 2 ) 
It has been held to be applicable to mortgages of all kinds and even to zuri* 
peshgi leases.* 3 ) The fact that the mortgagee cannot maintain a suit for sal© 
under section 67 does not control its operation.* 4 * ) According to the practice 
of the Calcutta High Court, ‘‘ where a money -decree only is obtained for the 
amount secured by a mortgage, a memorandum shall b© added at the end of the 
decree to the following effect ; — NOTE. —Execution shall not be issued against 
the property comprised in the mortgage. ”* 6 ) 

As the section does not affect any rights, but only prescribes a procedure, 
it will apply to all incumbrances whether created before or since the passing of 
the Act (61 but not to decrees obtained before its enforcement,*?) nor, of 
course, to sales already perfected in execution of money-decrees obtained by 
mortgagees on claims independent of the mortgage.* 8 ) 

The rule is binding both on a Court of Eevenue, as well as on a Civil 
Court. ( 9 > 

2452. The history of this rule divides itself into three chapters. The first 

relates to the state of the law as it stood prior to the enactment 
Previous Law, of secfcion 99 as a parfe 0 f the Act of 1882. The second relates 
to the operation of section 99 and the controversy it gave rise. The third relates 
to the present rule and its qualified prohibition against the mortgagee- decree- 
holder acquiring the property otherwise than in accordance with the procedure 
applicable to mortgage-suits and the mortgagor’s right of redemption in the 
property pledged by him as a security. Adverting to the first period, section 99 
as originally enacted was intended to set at rest the conflicting decisions of the 
several High Courts, passed before the Act ; but as these cases are no longer of 
any practical value, reference to them at any great length need not be made 
here. In Syed Emam v. Raj Coomar * 10 ), it was held that “ when a creditor 
under a bond, by which property is mortgaged, takes a money-decree and 
proceeds to attach and sell the mortgaged property, be thereby transfers to the 
purchaser the benefit of his own lien and the right of redemption of his debtor, 
and if there be no third party interested in the property, it becomes vested 
absolutely in the purchaser. ” <s The remedy of the mortgagee under a mere 
money-decree and under a decree foi; sale being identical so far as the parties 
to the suit are concerned, he cannot have a right to a second suit against the 
same parties to enforce what he has already obtained. ” This case was followed 

(1) Sheodeni v. Bam Saran, I. h. R„ 26 Kishore , I. L. R., 12 Cal., 436; see also 

CaL, 164, contra in Tarachandv. Imdad Hus - Bhobo Sundari v. Rakhttl , I. X,. B. .12 Cal 

ain, I.I*. R., 18 AIL; 325; Mhd Abdul v. Dil- 583, F. B. ; Jogemaya v. Thaekomoni I L* 

sukh, 2 A. L. J. B„ 210 (mi B.. 24 CaL, 473 (477)! F. B.; Bai Gama vl 

(2) Tarachand v. Imdad Husain, I. L, R,. Baja Bam, X.L.R., 35 Bom., 248* 

18 AIL, 325. (7) MaJcund Bam v. Bam Sarup, (1884) A. 

(3} - Sheodeni v. Bam Saran, I, L. R., 26 W.N. 274. * 

CaI ;» , . (S) Nanuvien v. Muthusamy , I. L, R,, 29 

(4 Sheodeni v. Bam Saran , I. L, R», 26 Mad., 421. 

Cal,, 164 1 166). (9) Dinendra Nath v. Chandra Kishore I* 

m Belch ambers 7 Rules and Orders of the L R., 12 CaL, 436(437); Taraehandv* lm~ 
High Court at Calcutta, Rule 316, dad Husain, I, L. R., 18 AIL 325 

(6) Kamri v. Ananthayya, L I*. R., 10 (10) 14 B, 3j». R». 408 (421) *F B. 

Mad, 129 ; Dimndra Nath v. Chandra * , 
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in Bombay , W but noli in Allahabad where ife was held that an auction- 
purchaser under a mere money- decree takes no more than the right, title and 
interest of the judgment-debtor as they stood on the date of the attachment. 
Where, therefore, the holder of a simple mortgag8-bond obtained only a money- 
decree on the bond in execution of which the property hypothecated in the bond 
was brought to sale and was purchased by him, he could not resist a claim to 
foreclose a second mortgage of the property created prior to its attachment and 
sale in execution of his decreed 1 2 3 4 ) And this view seems to have been accepted 
in Madras. (3) “The principle of these Allahabad and Madras decisions would 
appear to be that, as the object for which the lien was created was the discharge 
of the debt; and as this object fails when the mortgaged property is sold in 
discharge of the debt, the Hen must, when the object for which it was created 
fails, cease to exists ” 

The operation of section 99 and of the present rule will he presently 
discussed. 


2453, Principle. — This rule has been enacted chiefly for the protection 
of the mortgagor so as to give him a right to redeem.* 5 ) Id has not been 
enacted for the protection of public interests. If the section had the latter 
object in view, the sale would be void, but having the former object in 
view, a sale made in contravention of the provisions of this section is 
not per se void, but is only voidable at the option of the mortgagor.! 6 ) 
Another reason for which section 99 was designed was to prevent “ the 


common practice on the part of mortgagees of suing their mortgagors on 
the debt as such, and in execution selling the mortgagor’s interest in the 
property. This is purchased by strangers to the mortgage, who are thus 
virtually defrauded by an enforcement of the security of the existence of 
which they were wholly ignorant.”* 7 ) The third reason why the section was 
enacted, is that the mortgagee being only entitled to pursue his remedy upon 
bis mortgage in the manner indicated in the Act, he should not be allowed to 
evade the directions of those sections by obtaining a money-decree and thereby 
deprive the mortgagor of his right of redemption. As observed by the Calcutta 
High Court : “ The object intended to be secured by section 99 appears to be 

that mortgaged property should not be allowed to be brought to sale by the 
mortgagee in execution of any money-decree held by him, except by a suit 
under section 67, to which every other incumbrancer must under section 85 be 
a party, and the sale that may be ordered will be free of bis incumbrances and 
will thus fetch fair value, and will not be likely to be followed by the embarrass- 
ing litigation which not infrequently forms the sequel of the sale of an equity 
of redemption.”!®) The same reason was put fourth in Allahabad in which it 


(1) Narsidas v. Joglekar, i.Jj. R.. 4 Bom., 
57 ; Khevraj v. Lingaya* I. L. R,, 5 Bom., 2; 
Seshagiri v. Salvador y ib,, 5; Shaik Abdullah 
v- Haji Abdullah, ib, t 113 ; Bari v. Laksh- 
man, ib . 614 (618). 

(2) Khubchandv , Kalian Das, I. L. R., 1 
All,, 240, F. B. : Ralwant Singh v. Gokaru 
Pershad , ib., 438. 

(3 ) Ponnappa v, Parpuvayyangar , I. L. 
R„ 4 Mad., 1 (65), F.B. ; Vencatachella v 
Panjanadien , ib., 213. 

(4) Macpherson’s Mortgage 7th (Ed.), 
pp, 485, 486 ; citing Khubchand v. Kalian 
das , I. L. R„ 1 All., 240 (246), F. B. 

(5) Mayan v.Pakurdn, I. L. R., 22 Mad., 


347. 

(6) Hardeagtle on the “ Construction of 
Statutes.” 2nd Ed., pp. 285-287 ; Maxwell 
on the “ Interpretation of Statutes,” 3rd 
Ed., pp. 544-549 ; cited in Mayan v» Pakuran, 
I. L. R. t 22 Mad., 347 ; but contra in Moti 
Bam v. Ram Lakhan> 3 0. W.N., 290. 

(7) Law Commissioners’ Report, 1879 
(dated 15t'h November 1879). § 35 ; see. also 
Sir G. Evans’ speech cited under S. 85. 

(8) Jadub Lall v. Madhub hail, I.L.R.* 
21 Cal., 34 (37); see also Mathuraman v, Etta- 
pasami, LL.R., 22 Mad., 372 (376) ; Govind 
v. Parasharam, I.L.R,, 25 Bom., 161 (in 
which the scope of both s. 43 of the Code and- 
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s. 99 will ba found discussed! ; Erusuppa v, 
Commercial Bank, I.L.R,, 23 Mad., 871 
f382) Martand v. Dhondo, I.L.R., 22 Bom., 
624. 


(1) Mahabir Singh v. Saira Bibi, I.L.R;., 
All., S20 (521, 522). 

(2) Aubhoye'ssury Dubee v. Qouri Sunker, 
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was said : “ Prior to the passing of Act; No. IY of 1882 it was the constant 
custom of mortgagees to obtain, on other causes of action than their mortgages, 
decrees for money against the mortgagor, to bring the mortgaged property to 
sale in execution of those money-decrees, and to have it sold, reserving their 
rights as mortgagees.. The result of that was that in such cases, the sale being 
notified as one in which the property to be sold was subject to a mortgage, the 
purchasers would not come forward to run the risk of harassing litigation with 
the mortgagee in future suits, and the mortgagee or his benamidar was left in 
possession of the field, and in too many instances purchased the mortgagor’s 
interest in the property for a mere song, and having got by such sale the mort- 
gagor’s interest for practically a trifling price, the mortgagee got the whole 
property into his hands. It was found from experience that the result of such a 
state of things was that the properties passed out of the hands of the mortgagors 
into the hands of the mortgagees, in many eases for far less than their value 
■counting the mortgagee-debt and the price paid at the sale under the money- 
decree together. It was also found that such a state of things encouraged 
litigation, and it was to provide a remedy and to prevent the recurrence of such 
a state of things that section 99 wa 3 enacted. ”0) 

2454 . The effect of section 99 as originally enacted was that if the mort- 
gagee obtained a simple money-decree upon his mortgage, he could not sell the 
property comprised therein without instituting another suit and obtaining a 
decree for sale under section 67, and thus affording the mortgagor an oppor- 
tunity to redeem. And the effect was the same even if his decree was not based 
upon the mortgage, for in that case too, were it otherwise, there would have 
been the recurrence of the abuse which the Legislature intended by enacting the 
section to cure. The rule was held to apply to a mortgage of whatever kind, as 
well as to a charge.' 2 ) In this respect the rule has since been relaxed, so that 
there is now no objection to the mortgagee purchasing the mortgaged property 
m the second case last supposed. And even in the former case the mortgagee’s 
disability commences not with his mortgage but with his decree, after which he 
is not permitted to bring the mortgaged property to execution-sale otherwise 
than in execution of his mortgage-decree. In other words, the nature of the 
prohibition in each case remains the same, namely, that the mortgagee is 
precluded from bringing the mortgaged property to sale otherwise than in execu- 
tion of his mortgage -decree, but the commencing period of disability under the old 
and present law varies ; for while under section 99 the disability was held 
to commence with the date of the mortgage, and it would seem irrespective of 
its maturity, but under the present rule the disability commences as soon 
as the mortgagee obtains a decree for the satisfaction of his mortgage, 
after which his disqualification to bring the mortgaged property to sale is as 
great as before. 

, As observed before, a mortgagee decree-holder was under 

the old section not only debarred from bringing to sale the mortgaged property 
in execution of a money decree obtained on the mortgage, but also when he 
obtained a, decree on a claim arising independently of it. In either case he was 
debarred from proceeding against the mortgaged property in execution except 
by a suit instituted under section 67. Consequently, the decree that was made 
even m a suit brought to satisfy a money elaim, was not merely for the sale of 
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the equity of redemption, but for the sale of the property free from the 
mortgage-claim of the plaintiff, and the sale-proceeds were applied in the first 
instance to the discharge of the mortgages in the order of their priority, the 
surpius, if any, being applied to the satisfaction of the plaintiff's claim under 
the attachment as far as was necessary. 0) 

3456. Meaning of Words. — “ Where a mortgagee The term mort- 
gagee includes also his assignee..® “ A decree for the payment of money ” i,e. t 
a money-decree as distinct from a mortgage- decree under rule 4. “ Re shall 

not be entitled to bring the mortgaged property to sale'* It is the sale and not 
its attachment that is prohibited. He may. then, attach it in execution of his 
money-decree, and it may be so kept, pending the disposal of the second suit 
for sale, but it cannot be sold in execution of the money-decree obtained in the 
first suit. The prohibition is confined to fchemorfcgage-decree-holder and has 
been held to be inapplicable to bis assignee ( 3 ) ( § 2460). “ Notwithstanding 

anything in Q. 2, r. 2 which being directed against mulfcifariousness bars 
a second suit in respect of the same cause of action, > 

2457. What Sale is prohibited.— The object of the section has 
been stated above. The rule has been held to apply equally to a charge 
holder ® as well as a usufructuary mortgage,® and since it does not affect 
any rights, but only prescribes a procedure, it has be8n held to apply to all 
incumbrances whether created before or after the Act, ® but not to decrees 
obtained before its enforcement.® The section is so worded that the plaintiff 
mav under his money-decree successfully attach the mortgaged property,® 
and may presumably keep it under attachment on proper grounds shown, until 
he obtains an order for sale in the terms of section 67.® This is all that the 
present rule enacts. But in commenting on the old section it was pointed out 
in the previous editions of this work < 10 ) that its language appeared to give 
ground for contention that it barred all execution whether taken in pursuance 
of a money or a mortgage-decree ; but the clause “ execution of a decree for the 
satisfaction of any claim” must, having regard to the object and intention of 
the Legislature, be construed to mean money-decree, being such a decree which, 
if allowed to be successfully executed would bring in its train the abuses which 
it was the intention of the section to remove. In the words of the Calcutta 
High Court, the section “was never intended to apoly to a decree already 
obtained, declaring a lien over, and authorizing a sale of the mortgaged pro- 
perty. It was hardly intended to apply to other decrees not being mortgage- 
decrees.”! 11 ) Even if so, it might be, it was said, reasonably urged that the 


22 Cal., 852; Matangmi v. Chooney- Kishore , I. L. R., 12 Cal.j 436; see also Bhobo 

money , ib., 903; distinguishing Asutosh Sundariv* Rakhal, ib., 583, IP. B, ; Chimdra 

Bcmerjee v. Lukhimoni, I.L.R., 19 Cal., 139 ; Nath v. Burroda , Shoondury , I, L. R., 22 

Moti Bam v. Bam Lakhan , 3 G. W. N., 290. Cal , 813 ; Jogemaya v. Thackamoni , I. L. R. 

(1) Govindav. Narain , I.*L, R 29 Mad,, 24 Gal., 473 <477), F,B. 

424. (7) Makund Bam v. Bam Sarup (1884), 

(2) Sambhuram v. Mt» Khulsami , 13 C, P. A. W. N., 274. 

Ii, R. 35. (B) Gouri Sunkerv, Abhoyeswari, I. L, R., 

(3) Bank Bai v. Manni Lai A* L R. 27 All., 25 Cal.. 262 ; Kofi Inus v. Kaji Inus , 8 

450 ; Narhar v* Shivram, 7 Bom. L. R. ,816. Bom. L. R., 576. llaribansRai v. Srimwas t 

(4) Aubhoyessury Dabee v. Gotcri Sunker , I. L. R., 35 All. 518 ; Ram Das v. Munna, 18 

I. Ei. R, 22 Cal., 859 ; Matangini v. Chooney- I. C., (Oudh) 201. 

money , ib., 903, (9) Chundra Nathv. Burroda Shoondury » 

(5 ) Azim -ullah v. Najmunnissa , I L. R., I. L. R., 22 Cal 818 (817), 

16 AIL, 415 ; Moti Bam v. Bam Lakhan , 3 (10) 2 Law of Transfer (2nd Edn.) § 1579. 

C. W. N. 292. (11) DinendraNathv. Chandra Kishore, I* 

(6) Kaveri v. Ananthayya , I. L. R., 10 L. Rr, 12 Cal., 436 (437). 

Mad,, 129 ; Dinendra Nath v. Chandra 



(U Jadu hall v. Madhub LalL X. L, R., 
21 Gal., S 4 (37). 

(2) B&ofo iVatfft v. Muhammad , I, L. R., 26 
All., 223 (224); following Azimullah v* Naj~ 
munnissa , I, Ii, B-, 16 AIL, 415; Gobindv. 
Parasharam, I, L. R,, 25 Bom., 161, 

(3) Beng. Aet YII of 1880. How see Beng. 
Act I of 1895. 

(4) Lachmi Narain v. Nand Ki shore, IX. 
29 GaL; 537 (541). The rule to the contrary 

laid down in the earlier oases (Emam v. Maj 
Kumar'; ;:23« W- R., 187. Nara&idasv, Jag- 
Uhar f I. R*. 4 Bom., 57), is no longer law ; 
Lachmi Narain v. Nand Kishore , I. E, R,, 29 
Cal., 537 (543). 


(5) Basiruddi v, AaiZas, I. L. R,, 33 Gal. 
113 ; Smu Singh v. Behari Singh , I. R. R, 
33 Cal., 283 ; Sheodeni v. Ram Saran, IX 
R-, 26 GaL, 164 ; Sktb Da$s v, IfaZi Kumar 
L L. R., 30 CaL, 463. 

(6) Maj/an v. Palcuran, I. L. R,, 22 Mad., 
347 ; Muthu v, Karujpan, 17 M. L. 3. R. 183., 

(7) Husein y, Shanlcarairi. I, L. R., 23 

Bom., 119. ' ; '■ ■ - 

(S) Sonu Singh v. Behari Singh , I. I*. R. f 
33 CaL, 283. 

(9) Tarachand v. Imdad Husain , I, L. R. t 
18 All, 325. 

(10) In re ML Jamna Ko$r r 3 A. L, X 
43 (8. H.). ,, ■ 
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mere fact that the decree-holder happened to be a mortgagee, should not 
disqualify him from resorting to the equity of redemption for the satisfaction of 
his claim, although it might not have the remotest connection with his 
mortgage. But strictly construed this appeared to be the logical outcome 
of the words" any claim whether arising under the mortgage or not.” In 
other words, under the section as it originally enacted, it was immaterial 
whether the claim was for a tort committed by the mortgagor, U) or for a libel 
uttered by him, the mortgaged property was nevertheless immune from a sale 
in execution of the decree following such a claim, unless the mortgagee-cleeree- 
holder instituted a suit under section 67. And yet the language of the section 
was only too clear to iead to any other interpretation. 

2458. In this state of the unsatisfactory law, the Courts were obliged 
to struggle against the obvious inequity of the rule by devising means to 
circumvent it. But the mortgagee could not be permitted to circumvent the 
rule, by obtaining only a money-decree upon his mortgage, and then bring the 
mortgaged property to sale in execution. I 2 ) It was even held that the attach- 
ment and saie of the property under the Public Demands Becovery Act, (3) of 
immoveable property hypothecated to Government were of the same nature and 
effect as attachments and sale referred to in this section. ( 4 ) So the sale of a 
holding in execution of a decree for rent obtained by a landlord who also held 
a mortgage of the holding was held to be void, and the purchaser at the sale 
was held to acquire no title against another mortgagee of the holding, who 
purchased it under a decree on his mortgage. ( 5 ) But this was not the view 
taken in Madras and Bombay (?) where the prohibition was held to be 
directed against only the mortgagee-purchaser, so that the equities that arose 
between him and the mortgagor were not the same as when a third party was 
the purchaser. In any view the fact that only a portion of the mortgaged 
property was the subject of sale would appear to make no difference, it being 
likewise immaterial that out of the property sold only a portion was under 
mortgage, ( 8 ) The rule was held to be binding both on a Court of Bevenue as 
well as on a Civil Court. The section was held to be one of general application 
and governed the proceedings of all Courts. ( 9 ) So where the mortgagee had 
obtained a decres for arrears of rent passed by the Bevenue Court, in execution 
of which he sought to attach property over which he held a mortgage, it was 
held that the section was comprehensive enough to embrace all decrees whether 
passed by the Bevenue Court or the Civil Court, and that therefore the decree- 
holder was debarred from bringing the property to sale. a0 ) 

2459. A mortgagee who disclaimed all interest under the mortgage and 
obtained a simple money-decree upon the personal covenant to pay could not 
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attach and sell the mortgaged property except by a suit brought under section 67. 
The relinquishment of the lien did not make the property cease to be mortgaged 
property and the mortgagor could not be deprived of his right to redeem or his 
accounts taken, and with the usual safeguards usual in a suit on the mortgaged 1 2 3 ) 
Nor does the fact that the mortgagee had already instituted a suit under 
section 67, resulting in a compromise by the mortgagee obtaining only a simple 
money-decree, exclude the operation of the prohibition embodied in section 99, 
and in which case the only course open to the mortgagee appeared to be to insti- 
tute another suit upon his decree under section 67.<^1 But since a suit for sale 
is not open to mortgagees of all kinds, it is clear that such mortgagees laboured 
under special disabilities against which they had, under the original section, no 
redress. For instance, since a usufructuary mortgagee cannot bring the property 
to sale, it follows that be could not resort to the mortgaged property in order 
to satisfy any claim whether arising under the mortgage or otherwise. There 
was, of course, no reason why a usufructuary mortgagee should have suffered 
from greater disabilities chan any other mortgagee, and the present rule conse- 
quently exempts such hard cases from its operation. 

2460. Limits of tlie Rule. — The rule here enacted postulates the 
existence of a valid and subsisting mortgage upon which a suit under section 67 
is possible. If therefore such a suit has become barred, or is otherwise not 
possible, the prohibition here enacted will cease to a.pply. So again, since the 
execution- sale of only the mortgaged property is prohibited, it follows that where 
two or more properties are mortgaged the mortgagee may obtain a money decree 
in a case where property A was mortgaged and bring to execution sale property 
B though it may have been equally mortgaged to him under a separate deed. <31 
So again, since the disability is confined to the mortgagee, it does not extend to 
the assignee of his money-decree, who may bring to sale the mortgaged property, 
since, not being the assignee of the mortgage, he cannot brrng any suit under 
section 67. ( 4 ) But inasmuch as the mortgagee could not be permitted to do 
circuitously what he is prohibited from doing directly, it follows that if the 
assignment was a mere contrivance to circumvent the disability and not a real 
transaction, the transferee would be as much bound by the rule as the mortgagee 
himself. ( 5 ) It has been held in Calcutta that this rule does not prevent a mort- 
gagee from bringing the mortgaged property to sale in execution of a decree 
for interest only obtained in accordance with the terms of the mortgage 
bond.C^ So where a decree is passed for sale for non-payment of an instalment 
due on a mortgage, the mortgagee may bring the property to sale, as the section 
has no application to such cases. Where a decree is passed on compromise, the 
judgment-debtor cannot object to execution on the ground that it is opposed to 
this section, (7) though it would be open to a stranger affected by the terms of 
the decree to impeach it. A purchase by a prior mortgagee at a sale held in 
execution of a decree obtained by the second mortgagee is valid, and even if 


(1) Khairaj Mai v. Daim, 7 Bom. L.R., 
I. P. G. ; Madho Prasad v, Baij Nath, 2 A. 
L. J. 356, Indarpal Singh v. Mewa Lai , L 
L. R. 36 AIL, 264. 

(2) Barmbun v. Behari, 2 A. L. J. 
479; Aubkoyessury v. Gouri Shankar, I L, f 
R. 22 CaL, 859. 

(3) Bai Ganga v, Raja Ram, LL, R. 35 
Bom. 24S, 

<4 ) Bank Bai v. Mannilal I.L.R. 27 AIL 
450 ; Narhar v. Shwram 7. Bom. L.K. 816. 

G. TP — 198 


(5) Ghhagan v. Lakshman , 9 Bom. L. R.» 
728; followed in Jivarathnam v. Srinivasa 
Mudaliar , I, L. R. t 31 Mad., 33 ; in which 
however, the disability was held to be inde- 
pendent of the question of fraud. 

(6) Kashi Pershad v. Jamuna Pershad t 
I, RE, 31 Oa!. , 922. 

(7) Kashi Pershad v. Duleep Narain , 8 0., 

W. N., 264 (266) ; Grant v. Subramanian , I* 
L. E., 52 Mad., 241 (245) ; Parmanand v. 
Dauldt Ram, I. L. R., 24 All., 549, . , 
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invalid, must be set aside by a suit brought within one year under Article 2 of 
the Limitation Act.* 1 ) So even in view of the Allahabad Court which at one 
time held that an equity of redemption could not be sold apart/ 2 ) it was con- 
ceded that where the Court ordered the sale of only the equity of redemption, 
the parties to the suit were bound by the order, and the son of the mortgagor 
could not on that score alone impugn the transaction/ 3 ) So, where an order 
for sale of the mortgaged property in execution of a money-decree of the mort- 
gagee was obtained after notice to the mortgagor, and the property was sold in 
pursuance of such order, it was held that the mortgagor could not go behind the 
order and seek to set aside the sale on the ground that it ought not to have been 
passed by reason of the prohibitory rule of the section/ 4 5 ) 

2461, But while the old section, as now the present rule, absolutely 
prohibits sale of the mortgaged property, it does not, 
bited sale 0 * Pr ° m " therefore, follow that a sale, if made in violation of the 
rule, is absolutely void. Indeed, it is a rule enacted solely 
in the interest of the mortgagor to whom it is competent to waive its benefit/ 6 ) 
A sale held in contravention of this section is then only voidable ; it is not 
void and it is voidable only at the instance of the mortgagor/ 6 ) It is nob a 
nullity of which a stranger may take an advantage/ 7 ) Thus in a case where a 
Court of Revenue in execution of a decree for rent sold the mortgagor’s interest 
in a certain house, which had been mortgaged together with other property, 
and the sale was upheld on appeal to the Board of Revenue, and subsequently 
the auction- purchaser at the sale above referred to sued in a Civil Court for 
partition of the share purchased by him, it was held that the co-sharers in 
the property in question could not dispute the validity of the sale, notwith- 
standing that the decree and the sale in pursuance thereof were in direct 

(1) Kuttan v. Iirishnan, 12 M, L. J. R., Inus v. Kaji Inus , 6 Bom. L.R. 576 ; Kaveri 

890; following Sesha v. Krishna , I. L, R., 2 4 v. Ananthayya , I. L.R. 10 Mad. 129 ; Sathn - 

Mad., 96 (on the question of limitation fol- vayyan v. Muihusami , I.L.R., 12 Mad., 825; 

lowing); Malkarjun v, Narhari, I. L.R,, 25 Durgayya v. Anantha, I.L.R., 11 Mad., 74; 

Bom., 837, PC. Jaganath v, Budhioa, (1906) P. L. R., No. 

(2) See 0. 84, r. X, comm. 167; other cases have adopted an inter- 

(3) Parmanand v Daulat Ram, I.L.R., 24 mediate course of holding the sale illegal. 

All., 549 (552) : Tara Chand v. Imdad but not inoperative till it is formally set 
Husain , I.L.R., 18 All., 325 ; Madho Par- aside. Sonu Sinuh v. Rehari Singh, I. L.R. , 
sad v. Baijnath , (1905) A.W.N, 152 ; Timed 83 Cal,, 283 ; Vigneswara v, Bapaya , 

v. Jas Ram, I.L.R., 26 All., 612; Kishen 16 Mad., 436 ; Mayan v. Pakuran, I L.R,, 

Lai v. Unirao Singh, I.L.R-, 30 All , 146. 22 Mad., 347 ; Muthuramanv . Bttappasami, 

(4) Thaleri v. Thandora , 10 M, L. J. R„ I. L. R,. 22 Mad. 372; Qhaleri v. Than- 

100; followed in Kizhan Lai v. Umrao Singh dora , (1899) 10 M. L. 3. R., 110 ; Tanqutoori 

I,L R, 30 AH,, 146. v. Molakapalli, 17 M. L. J. R., 217; 

(5) Khairajmalv. Daim , I, L.R., 32 Cal., Tarachand v. Imdad Husain, I. L. R., 18 

396, P, C., “ Quilibet potest renunciare jieri All., 325 ; Muhamad Abul Rashid v, Dil~ 

pro se introductoP (“Any one may renounce sukh, I. L. R., 27 All., 517 ; Baldeo v. Arjun 

a law introduced for his own benefit”,) (1905), o, c. 327 ; lastly, there are cases in 

(6) The view of the text is, it is sub- which it has been ruled that a sale so held is 

mitted, sound, notwithstanding the want of merely voidable and not void, and that even if 
harmony that this question presents in the it is not formally annulled, it does not affect 

decided cases, in some of which such a sale the right of redemption of the mortgagor; 

has been held to be not only voidable but Martand v. Dhondo, I. L. R., 22 Bom,, 624 ; 
void, so as to convey no title to the pur- Mayyan v. Palmran, I, L. R., 22 Mad,, 347 ; 
chaser ; Sheodeni v. Ram Satan, I. L. R., 26 Erusappa v. Commercial , etc., Bank , I. L. R. 

pal., : 164 ; Shib Das s v. Kali Kumar, X, L. R-, 23 Mad., 347 ; Nannuvien v. Muihusami, I, 

30 Cal., 463 ; Basiruddi v. Kalis Kamini, L, R., 29 Mad., 421 ; Khairaj Mai v. Daim , 

I. LB., 33 Cal., 113; Asutoshv. BehariLal, I. L. R., 82 Cal.. 296 P. C.; Ashutosh v. 

I. L. R. 35 Cal. 61 F. B t ; Pancham Lai v. Behari Lai , I. L, R., 35 Gal., 61, F. B. 

Kishun Pershad, 14 G, W. N. 579 ; Hosein v. (7) Asutosh v. Behari Lai , I. L. R,, 35 
Sankargiri, I, L. R., 23 Bom,, 119 ; Kaji Cal., 61 F. B. 


1579 


0. 34, r. 14.] 


EFFECT OF THE PROHIBITED SALE. 


violation of the section. (0 But although a sale, when once made and duly 
confirmed by the Court; under section 314 (0. 21, r. 92) of the Code of 
Civil Procedure, becomes final as between the partiesC 1 2 3 4 ) thereto, it may be 
set aside on the motion of the person who has suffered from the sale made 
in violation of the provisions of the section ; and such a sale would not 
affect the interests of persons who might have been, but were not, made 
parties to the suit. For instance, it has been held that a son in a Mitakshara 
family is not bound by a sale held in contravention of this rule under a decree 
obtained against the father, although he might have been bound by a sale under 
a mortgage-decree against him, So where a mortgage was executed by the 
managing member of a joint Hindu family who subsequently together with his 
brother executed a money-bond for the interest then due on the mortgage, and 
the mortgagee having obtained a personal decree on the latter bond brought to 
sale in execution a part of the mortgaged property which was purchased by a 
third person, it was held that the sale did not convey the interest of another 
undivided brother who was not a party to the decree, and who could, therefore, 
move to have the sale set aside, ^ or claim to redeem the mortgage which so far 
as regards him, was unaffected by the decree. (6) In another case where the 
mortgagee had himself purchased the property, it was held “ that a mortgagee is 
not entitled by means of money-decree obtained on a collateral security such as 
a bond or covenant to obtain a sale of the equity of redemption separately, 
because by doing so, he would deprive the mortgagor of the privilege, which, 
upon the principle of the Court, considering the estate as a pledge, a Court of 
Equity always accords to a mortgagor, namely, a fair allowance of time to enable 
him to discharge the debt and recover the estate. This privilege is an equitable 
incident of the contract of mortgage, and it would be inequitable to permit 
the mortgagee to evade it ; to do that circuitously which he could not do 
directly.” It was accordingly held that notwithstanding the sale of the 
property to the mortgagee the mortgagor was entitled to redeem, even though 
he may not have taken proceedings under section 294 (now 0. 21, r. 72) of 
the Code to set aside the sale. W And it has been held that the mere fact that 
the decree makes the debt a charge on the property cannot be held sufficient 
to exclude the case from the rule contained in the section. (8) In other words 
the mere creation of a charge by a decree does not take away the bar of prohibi- 
tion (9) unless the decree also directs sale of the property so charged. 

3462. But it is not within the competence of a Court to give the mort- 
gagee the same right in the sale-proceeds of the mortgaged property as he had 


(1) Tarachand v. Imdad Husain , I. L. R., 
IS AIL, 327 ; IM, Abdul v. DilsuJch , I. L. 
R., 27 All., 517 ; In fchort, a sale contra- 
vening this section is according to these 
cases only voidable, but contra Mayan v. 
Pakuran , I. L. R., 22 Mad,, 347. 

(2) Mayan v. Pakuran, I. L. R.» 22 Mad., 
347. 

(3) Muthuraman v. Ettappasami, I. L. R., 
22 Mad., 372 ; Sardar Singh v. Ratan Lai , 
I.L.R. 36 All. 516. 

(4) Sathuvayyan v. Muthusami, I. L, R , 
12 Mad., 523 ; Durgayya v , Anantha , I.L.R. , 
14 Mad., 74 ; Vigneshwara v. Bapayya , I.L, 
R., 16 Mad., 436 ; Ramasami v. Virasami , 
X L. R., 21 Mad., 222 ; Muthuraman v. 
Ettappasami, I.L.R., 22 Mad., 372; Martand 
v. Dhondo , I. L. R. f 22 Bom., 624 (628). 


(5) Sardar Singh v. Ratan Lai, I.L.R, 36 
All. 516. 

(6) Bhuggobuiti v. Shamachurn, I. L. R,, 
1 Cal , 337 ; cited with approval in Martand 
v. Dhondo, I.L.R., 22 Bom., 624 {628); Datto 
v. Ganesh , 4 Bom. L, R., 952. 

(7) Mw land v. Dhondo, I. L, R., 22 
Bom., 624. 

(8) Durgayya v, Anantha , I. L. R , 14 
Mad., 74. 

(9) Chundra Nath v. Burroda Shoondury, 
I. L. R., 22 Gal., 813 ; Aubhoyessuryv, Gouri 
Bunker , I. L. R., 22 Cal., 859 ; Matangini v. 
Chooneymoney, I. L. R,, 22 Cal., 903 ; Hem 
Ban v. Behari Gir , I. L. R., 28 All., 58. 

(10) Hemanginee v. Kumode Ghander , I. L. 
R., 26 Gal., 441, 
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(1) Grant v. Subramanian ; I. L* R,» 2*2 
Mad., 241(245). 

(2) Sathuvayyan v. Muthusami , I. L. R,, 
12 Mad., 325. 

. (3) Ramchmdra v, Jairam, I L.R., 22 

Rom., 686 ; Onkar Beth v, Raijnath, 7 O.P. 
L.R., 15. 

(4) Dullab v. Krishna , 3 B.L.R,, 407 ; 

Tuharam v- Ramchandra , I.L R., 1 Bom.* 
314; Ttnnapa v. Murugappa, I L.R., 7 
Mad., 107? Agarchandv' Rakhma, IX.Xt, 
32 Bom,, 678 ; Jognnnatha v. Gangi, IX R,, 
15 Mad., 303 ; Kasiuri v. Venkatchalapathi , 
412, ; Muhammad Bamid-ud-din v. Rftifc 

Safeai I.Ii.B,, 21 All,, 309. 

(5) Soda f, Iflremn, 3 C. P. L, R.; 


15. 

(6) Bannu Biv, TJttamchand y 1 C.PX.B., 
79. 

(7) Mutlmram v. Bttappasami , IX B., 
22 Mad , 372 ; contra in Muthu v. 

17 ML.J.R., 163; see also Ramasamy v. 
Fimsami, I.L.R., 21 Mad,, 222; .Martowd 
v* Dhondo I L.R., 22 Bom., 624 (628). 

(8) Sonu Singh v. Rehari Singh, XX.R., 

33 Cat, 283 (286); Ashutosh v. Behari Lai 

11 O.W.N., 10(1, F B„, (S.O.) IX.R., 

34 Oal , F.B.; Mayan v. Pakuran, 1X.B., 
22 Mad,, 347 ; Muthu v. Karuppan, XX.R., 
30 Mad , * ' ■ 0 13 ; Gaya Prmad 0 Randhiir' 
Singh , 3 A.LJ.R,, 456. 


in the property itself, and a sale held at the instance of the mortgagee in 
execution of such an order would none the less be illegal and inoperative 
against a judgment-creditor who was no party to it, though the agreement 
would be binding between the parties to the suit. W And the fact that the 
sale took place before the suit (i.e„ the suit to get back possession of the 
property sold) was filed cannot give validity to the sale, if it was contrary to 
the provision of section 99. So in Bombay, in a case decided independently 
of the section, the mortgagee in execution of a simple money-decree obtained 
for some of the instalments due on his mortgage -bond, brought to sale the 
property which he held in mortgage, and in his application for execution did 
not mention his lien on the property for the instalments that were still to fall 
due, it was held that the auction-purchaser if he supposed that he was purchas- 
ing the full proprietary title, purchased the property free of the mortgagee's 
lien. I 1 2 3 * And similarly in another case decided under the unamended section it 
has been held that where a co-mortgagee put up the mortgaged property to sale 
in execution of a money-decree, he was estopped from afterwards enforcing his 
mortgage against the auction-purchaser. ( 4 5 ) But the other co mortgagee,, 
however, did not thereby lose his right, and he would, notwithstanding the sale, 
be entitled to enforce his interests in the mortgage against the purchaser. f5 ) 
And on a similar principle a mortgagee cannot even sell the mortgaged property 
first for a portion of the mortgage-debt and then for a second time for the 
remainder. Hence, where he sells the property for a portion of his debt, the 
sale extinguishes his mortgage. 

2468. It would appear that it is no answer to the plaintiff's claim for 
redemption that be was bom after the decree, and accordingly, in a ease where 
the mortgagee having obtained a decree upon his mortgage, but construed not 
to be for sale, and in execution of which he attached for sale the property 
mortgaged to him, and upon which the plaintiff, a son of the judgment-debtor 
born after the decree but before sale, instituted a suit for setting aside the sale, 
or for the exoneration of his share, it was held that the decree being not on© for 
sale, and, therefore, made in contravention of the rule enacted by the section, 
the mortgaged property could not be brought to sale in execution thereof, and 
that the nlaintiff being interested in the equity of redemption, could not be 
deprived of his right to redeem the property. He was accordingly allowed time 
to redeem, the Court being further of opinion that the plaintiff's suit was not 
barred under section 244 of the Code of Civil Procedure, ff) 

2464. But a mortgagor objecting to a sale made in contravention of this 
section would have to apply under section 244 (now s. 47) of the Code. W And 
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Mortaage Bank , I, L. R., 23 Mad,, 377 
Muthu v. Karuppan , 17 M. L. J. R., 163 
Marian v. Dhondo, I. L. R., 22 Bom., 624. 

(5) Muthu v. Karuppan , 17 M. L. J, R. 
168, 

(6) Venkaya v. Suraya, . 17 M. L. J, R, 
325. 

(7) LaZZ v. Madhub Lall, I. L. R, 
21 Cal., 84. 

(8) Law of Transfer (2nd Ed.) § 1588* 


(1) Ashutosh y. Behari Lai, 11 C.W.N., 
301 F.B. 

(2) Sfeifr Das v. Kali Kumar, I. L. R., 30 
Cal., 463; Durgayya v. Anantha . I. L. R., 
19 Mad., 74 * cf , Papamma v. Protapa , I. L« 
R., 19 Mad,. 249, P. 0. 

(3) But ctw^ns in SM&m v, Chandra 
Mohan, I. L, R., 23 Cal., 849. 

(4) Mayan v. Pakuran, I.L.R., 22 Mad., 
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if the application is made before its confirmation, it will not be confirmed if it 
appears to have been made in connravention of this rule. But if he applies for 
setting it aside after its confirmation, it can then be set aside only if he shows 
that owing to fraud or other reasons not attributable to his negligence he was 
kept in ignorance of the sale-proceedings and the proceedings preliminary to 
sale, f 1 2 3 4 ) It has already been observed before that a mortgagee could not formerly 
bring the mortgaged property to sale in execution of a decree obtained even 
on another debt. His purchase of such property being in contravention of 
the provisions of this section, was then held to be illegal and conferred on him 
no legal title. Being in actual possession, however, the mortgagee was on the 
■one hand entitled to receive credit for the purchase-money paid, and on the other 
to account to the mortgagors for the amount realized by them during the period 
of their possession. ® But in taking this view the Madras Court does not 
appear to be consistent with itself. Bor there are cases of that Court in which 
it has been held that a sale made in contravention of this section is not void, 
but is only voidable ; so that its effect upon the rights of the mortgagor depends 
not upon the sale, but upon who purchases the property. If it is purchased by 
the mortgagee himself, then the Courts are agreed that by so doing he could 
not be freed from his liability to be redeemed at the option of the mortgagor, (3) 
But if the property be purchased by a stranger to the suit, the sale then cannot 
be avoided. 14) And even where the mortgagee is the purchaser, if the 
mortgagor was a party to the proceedings, he cannot be permitted to redeem 
after confirmation of the sale.® 

2465. It must be noted that the mere taking of a money-decree on a 
mortgage-bond does not in law destroy the mortgage-lien, 
so as to bar a subsequent suit under section 67.® But 
should the subsequent suit be necessarily regarded as founded 
upon the mortgage ? It has been suggested in Calcutta (7? and in one case held in 
Allahabad in cases decided under section 99 which contained the words “ attaches 
the mortgaged property ” that a suit under section 67 may be regarded as a 
suit on the charge created by the attachment of the property effected in 
execution of the money- decree, or on the original mortgage. This view was 
controverted in this work, ® on the ground that, if that were the case, the 
mortgagee would be debarred from instituting his suit under s. 67 as soon as 
the attachment was raised, nor, indeed, could he bring his suit before the 
attachment. It was then observed that this could net have been the intention 
of the Legislature, and the present amendment seems now to confirm that 
view. It was added that the section was inaccurately worded and naturally 
presented difficulties of construction : one such difficulty referred to, was in its 
reference to section 67, which contemplates a suit only on mortgage " after the 
mortgage-money has become payable, ” and it was observed that if it was to be 
literally construed a money- decree howsoever obtained by a mortgagee would 
be ineffectual, because he could not execute it as against the mortgaged property 
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under section 99, and he could not institute a suit thereon for tlm sale^of 
the property under section 67. And to say that he could institute a suit on tits 
mortgage tt-) was certainly hot to enable him to execute his money-decree— 
for if the mortgage-money has become payable he could have instituted a suit 
under section 67 anyhow. The present rule, however, obviates this difficulty,, 
for since it presupposes a decree on a claim arising out of a mortgage, a suit 
under s. 67 would be prima facie maintainable. And the second suit under 
section 67 would be based not upon the charge created by the attachment 
nor upon the money-decree, (2 ) but upon the mortgage upon which the first 
suit was presumably based, and for the satisf action of which out of the m 
gaged property law prescribes only one procedure — that is, by a suit under 
section 67. The section, of course, does not debar the mortgagee from executing 
his decree as against any other property of his judgment-debtor which he is 
entitled to bring to sale without having to institute another suit, 

2466. It would appear that where in the original suit a plaintiff 
asked for a decree against the mortgaged property and for an order that in 
execution of it the property be attached and sold, but where from inadvertence 
of the judge or from other cause, the judgment of the Court took no notice of 
the prayer and simply decreed the amount due, reserving a lien on the mortgaged 
property, a second suit would not on that account be barred. But it the Court 
has distinctly refused the prayer for sale, the section cannot enable the 
mortgagee to maintain a fresh suit, as in that case the matter would be res 
judicata .(3) On the other hand, where a mortgagee sued for sale of the 
property under this section ; but the suit was compromised by the mortgagee 
taking a money-decree, in which, however, the mortgaged property was 
declared to be charged for payment of the decree, it was held that notwith- 
standing the decree the mortgagee would have to institute another suit under 
section 67 before he could bring the mortgaged property to sale.W This case 
may be defended on the ground that the previous decree being only declaratory 
of a charge on the mortgaged property could not be executed, but that a fresh 
suit to enforce the charge was necessary. In short, the previous decree being 
merely a money-decree, another suit was necessary to bring the property to 
sale; but whether this second suit would be to enforce the mortgage, or the 
charge declared by the previous decree, the Court did not consider, but it is 
evident that the second suit would prima facie be to enforce the charge, 
though a suit on the original security is not inconceivable. The plaintiff 
cannot be allowed to bring a suit for a mere declaration, where in accordance 
with the provisions of the section he is liable to institute a suit under 
section 67J 6j nor can he be allowed in a suit under the last-named section to 
reserve his rights and interests under the mortgage, which, if allowed, would, 
indeed, have the effect of frustrating the very object for which such a suit is 
enjoined. I 7 ) From the wording of the section it is, of course, abundantly clear 
that before the plaintiff could succeed in his subsequent suit under section 67, 


(1) Azim-ullah v. Najm-un-nissa, I. L. R,» 28 AIL, 60 ;Madho Prasad Singh v, Baijnatk, 

16 AIL, 415. (The head-note of this case is (1905) A. W. 152 ; Narasinga Das v, ML 
misleading. Munna , 6 A* L. J. 731. 

(2) Saligram v. Murlidhar, 10 C. P. L. R., (5) S. 10L 

21. ' (6) Lekhraj v, Ghafur Khan , (1894) A. W* 

(3) Ganpat Raov. Sakho Bat, B 0. P. L. H, ,205,/ 

R., 170 ; Narain v. Ragho, (1877) C. P. Sel. (7) Mahabir Singh v* Saira Bibi f (1895> 
Cas., 29. A. W. N., 116. 

(4) Jagdam Sahai v, Mahabir, L L. R>, 
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he must shew that he is a mortgagee, otherwise section 43 (now 0. 2, r. 2) 
of the Code would clearly bar his suit.W 

2467. In this connection it may be noted that though this rule overrules 
O. 2, r. 2 of the Code, it has not the effect of annulling the whole of that rule, 
hut only so much of it as might stand in the way of the mortgagee insti- 
tuting another suit on the same cause of action. Now as 0, 2, r. 2 of the Code 
is directed against two evils, namely, the splitting of claims, and the splitting 
of remedies, the only effect of this rule is to relieve the mortgage from the conse- 
quences of the splitting of his remedies. Thus, where a debtor is liable for 
Es. 15,505 promised to pay Es. 4,000 before 18th September, and to give a 
mortgage on a specified property for the balance, and in the event of his failing 
to pay Rs. 4,000 within the stipulated period, the mortgage was to be for the 
full amount, and both of which covenants being broken, the question was whether 
the creditor was entitled to sue for Es. 4,000 and the balance of Es. 11,505,. 
separately, or whether Es. 4,000 being only a part of Es. 15,505 he could sue 
only once for the whole amount. It was held that having regard to the objects, 
of the two sections, the creditor was not entitled to maintain the two suits.! 1 2 * ) 

2468. In view of what has been already stated (3 ) it is perhaps- 
unnecessary to add that whatever may be the effect of the 
sale on the parties to the suit, it cannot prejudice a bona 
fide purchaser without notice of the defect in his title. In 

such cases the mortgagee is held to be estopped from enforcing his mortgage! 4 )' 
and so is the mortgagor who was a party to the suit.! 5 ) 

2469. Enforcement of Security-bond.— The question, whether a 
security-bond given for the appellant to an appellate Court for tbe due per- 
formance of its decree is a mortgage within the sense of section 58, is one upon 
which there is some difference of opinion between the High Courts. According 
to the view taken in a Calcutta case, where tbe security-bond was addressed to. 
no one in particular, but was in reality given to the Court, the transaction 
evidenced thereby was held to be a mortgage, and in this view this rule would 
offer no bar to the security being realized in execution.! 6 ) But if the security 
be in favour of a specified individual, e.g., the Registrar of the Court, this section 
would then, it was maintained, clearly offer an impediment to realization of the 
security otherwise than in execution of a decree obtained thereon under 
section 67.( 7 ) But this view has not been acceded to by tbe other Courts,! 8 ) and 
it may be submitted that the Calcutta view is too narrow and obliterates the 
difference between a private contract and an engagement made for the due 


Purchase!? without 
notice. 
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(1) Jailal v. Dhankal Singh, (1887) A. W. 
N. f 249. 

(2 1 Oovind v. Parshram , I. L. R., 
Bom., 161(167). 

(S) O. 31 r-5, Comm. 

(4) Muhammad v. Shib Sakai , I.L.R. 

All. 309 : Ashutosh v. Beharilal. I.L.R. 
Cal. 61 F. B.; Ram v. Jairam , I L.R. 
Bom. 686 ; Rani Ratan Euar v. Ratan Lai , 
2 N.L. R. 106. 

(5 ) Madanv, Jamna , (1908) A.W.N, 48; 
Venkayya v. Subrayya I,L,R. 30 Mid, 862, 

(6) Shyam Sundar v. Bajpai , I. L. R , 30 

Cal., 1060. 

(7 } Girindr a v, Gopal, I.L.R. , 26 Cal,, 246; 
Tokham Singh v. Gvrwar Singh , I. L. R., 32 
Cal., 494; Ghandrahati v. Madho, 19 O.W.N., 


178. The same Court has in other cases 
held that a security- bond given under s. 545- 
of the Code cannot be enforced in execution 
of a decree under s. 253 of the Code, but that 
a separate suit would have to be brought 
against the surety. Kali Charan v, Balgobind 
I. L. R., 15 Cal., 497 ; Tokhan v. Roop 
Narain, I. L. R,, 22 Cal., 25 ; this view 
though it depends upon the construction of 
the two sections, and though it has been 
also dissented from by the other Courts, does 
not afiect the question discusssd in the text. 

(8) Bans Bahadur v. Mughla . I. L. R , 2:: 
All., 604, F. B. ; Janki v Sarup, I. L. R., 17 
AIL, 99 ; Thirumalai v. Ramayyar , I. L. R.. 
13 Mad,, 1; Vankapa v. Bashinaapa , I.L.R,, 
12 Bom., 411. 


<^534 TRANSFER OF PROPERTY. [0. 34, VV. 14 & IS. 

performances of a Courts decree. Any other view would involve the necessity 
of the Court’s entering the lists with the recalcitrant debtor, either by suing him 
jtself or by assigning the bond in favour of the decree-holder. Moreover, such 
■a course would involve expense and delay which it was the very purpose of the 
■bond to avert. 

IS. All the provisions contained in this Order as to the sale 

or redemption of mortgaged property shall, so far 

'Charges. ag ma y be, apply to property subject to a charge 

within the meaning of section 100 of the Transfer of Property 
Act, 1882. 

3470. Analogous Law. — This rale was formerly a part of section 100 
, 0 f the Transfer of Property Act, from which Act it has been transposed to here 
along with the other sections relating to procedure. It compendiously extends 
to suits for the enforcement of a charge the procedure laid down for the 
redemption of mortgages, and for the enforcement of a mortgage in which the 
appropriate relief is by way of sale of the mortgaged property. As charge 
creates only a collateral security in its incidence resembling a simple mortgage, 
a relief by way of foreclosure is obviously inapplicable to it. And even as 
regards the procedure for the enforcement of a simple mortgage, it is only 
applicable M so far as maybe” — that is to say, so far as it is consistent with 
the nature and extent of the security created by the charge. [For a further 
.commentary, see s. 100. j 
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Of annuities 

On after-acquired property might be 
created by contract to mortgage 
“ all my real and personal estate’*.,. 

On debt 

On immoveable property, whether 
hypothecation bond a 1254 /,«. 

Paid by owner of an estate in fee or in 
tail, Presumption in case of ... 1279 

Partner’s lien when a ... 1271 

Persons in fiduciary position of, ... 1270 

Pre-requisites of 1255, 1256 

Property must be secured to create a ... 1*261 

Property must be specified to create a... 
Provisions relating to 

mortgage, Applicability of, to a 
sale or redemption of mort- 
gaged property, Applicability 
of, to property subject to a ... 
supplementary decree, whether 
extend also to 

Redemption of prior, not a merger of 
subsequent interest 

Revenue sale, Proceeds of, on, S. 73 ... 

Rights and liabilities of parties to a, 1272, 1273 
Rights of a tenant for life paying a ... 1279 

Rules regarding mortgage*and f Bombay 
- High^Gourt’s powers to make- 1310, 13 U 


1270 

1269 

1265 


799 

1272, 


1260 
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Charge — (concld.). 

Satisfaction of, Created by mortgage 
how effected 
Settlements, wills, etc,, may create 
a ... 1264: 

Simple mortgage and, 

difference between 1257, 1258 

distinguished 829, 830, 831 

Simple mortgage, Assumed to include 
a 1254 /.w. 

Simple mortgage without power of 
sale is 

Subrogation, Created by the equitable 
principle of 

Suit on, as shield against rival in- 
cumbrancer 

Suit to enforce a, Court-fee payable 
in a 

To be reimbursed by a trustee under 
S. 32 of the Trust Act 
Trustee, of a, Eights of 1274, 1275 

Trustee, of a, whether a first charge... 1274 
Trustee’s lien when a 
Trust property, on, exception to general 
rule 

Use of the term, in Limitation Act ... 
Valuation of subject-matter in a suit 
to enforce a 
When perpetual 

Whether enforceable against a trans- 
feree without notice 
Whether kept alive, 
out 

Whether necessary to be in writing, 
Difference between English and 
Indian Law 1256, 1257 

Whether referred to in S. 65 of the 
Bengal Tenancy Act is a, under Tr. 

P. Act 

Words in deeds connoting a, will not 
transfer interest 

See Covenant , Decree , English Mort- 
gage , Insolvency t 
Words and Phrases 

Charter Act. 

Reference to 

Cheque. 

Not a good tender 

Chose In Action. 


Test to find 


828 


1271 


1291 


1276 


1274 


1270 

1253 

1255 

1276 

1263 

1265 

1284 


1275 


787 


Sub-mortgage , 


825, 826 


1583 

1512 

1011 

1580 

1524 

1451 

820 

1305 

1454 

1523 

1415 

924 

1231 


Civil Law, 

Mortgage, in 

Civil Procedure Code (1882). 

S. 43, Reference to 
S. 47, Reference to 
Ss. 237 and 287 (c), Reference to 
S. 244, Reference to 
Ss. 244, 310- A, 642, Reference to 1523, 

S. 247, Reference to 
S. 257-A, Reference to 
Ss. 304 to 309, 812, 588, Reference to. 

S. 310-A, Reference to 
S. 316, Be starting point of auction- 
purchaser’s title 
S. 335, Reference to 
S. 368, Reference to 
S, 440, Reference to 

Civil Procedure Code (1908). 

Private sale authorized by ... 1518 

S. 2 (2), Definition of preliminary decree 
referred to ... 1460 

S. 11, Reference to 1472, 1561 

S. II, Expl. 4, Reference made to ... 946 

S. 13 (6), Provisions of ... 1566 

S. 47, Reference to 1471, 1524, 1580 

S. 48, Reference to 1475 

8. 48, Whether applicable to a supple- 
mentary decree 1536, 1537 

S. 65, Be starting point of auction- 
purchaser’s title ... 1523 

Ss. 67, 86, 87, 88, 89, 99, Reference to 846 
8. 73, Reference to ... 1101 

S. 73 (6), Reference to ... 1566 

S. 73 (e), Reference to ... 1175 

Ss. 81 and 82 and O. 34, r, 15, applica- 
ble to a person having a charge 1254, 1255 
Ss. 121— 131, Reference to ... 1304 

O. 1, r. 9, Reference to ... 1370 

O. 2, r. 2, Reference to 1115, 1525, 1583 
O. 2, ri 2— See Usufructuary Mortgage . 

O. 2, r. 3, Reference to ... 1195 

0. 2. r. 21, Reference to ... 1561 

0. 6, r. 15, Be verification of petitions, 


mortgage, Difference between 



Referred to 

1205, 1206 


0. 8, r. 6, Reference to 

... 1152 

... 1304 

0. 9, r. 13, Reference to 

... 1471 


0. 21, r. 1, Reference to 

... 925 

... 1209 

0. 21, rr. 1, 2, Reference to 

... 1468 

0. 21, r. 2, Reference to 

991, 1504 


0. 21, r. 11 (2), Reference to 

... 1460 

of a 

0. 21, r. 66, Reference to 

... 1163 

... 889 

0. 21, r. 69, Reference to 

... 1500 



to contribution— See Con- 


Purchase by, 


1692 

Civil Procedure Code (1908) 

0. 21, r. 72, Reference to 
0. 21, rr. 82—96, Reference to 
0. 21, r. 89, Reference to 
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... 1529 
... 1507 
1285, 1305, 
1489, 1507 
... 1529 
... 881 
... 947 

... 1303 
... 1303 


1222 

1130 

1211 

1122 


1584 

881 

1253 

1027 


O. *21, r. 92, Reference to 
O. 23, r. 3, Reference to 
O. 24, r. 7, Reference to 
O. 32, rr. 1—16, Reference to 
0. 32, r. 3, Reference to 
O. 34, Provisions of in respect of suits 
relating to mortgages and charges 

1343-1584 

0. 34, r. 1, for procedure in redemp- 
tion suits 

O. 84, rr. 1, 2 and 3, Reference to ... 

0. 34, r. 3, Reference to ... 

O, 34, r. 11, Reference to 
0. 34, r. 15, Provisions relating to sale 
or redemption of mortgaged property, 
Applicability of, to property subject 
to a charge ... 

0. 41, r. 5, Security bond given under, 
not exempt from registration 
Fifth schedule, amends S. 100 
Repeal of S. 99, Tr. P.Act, by, Effect of 

Clog on Redemption- 
See Redemption. 

Coinage Act. 

Ss. 12, 13, 14, Reference to 1207 f.n. 

Coinage and Currency Act. 

S. 2, proclaiming gold coins shall be 
legal tender at Rs. 15 a sovereign 1207 /.n. 
Collections. 

Duty of mortgagee in possession to ac- 
count for illegal 
Commission, 

Mortgagee’s right to, when allowed 
Payment of. Law as to 
Recoverability of, by a mortgagee 
Common Law. 

Mortgagor’s disability to lease mort- 
gaged property under English ... 1005 
Co mortgagee. 

Payment to. Effect of ... 909 

1 See. Mortgagee. 

' Co-mortgagors 


to 


978 


814, 815 


PAGE PAGE 

Co-mortgagors— (ooncld.). 

Whether representatives of a deceased 
mortgagor regarded as, for purposes 
of contribution ... 1239 

See Usufructuary Mortgage . 

Companies Clauses Act, 1863. 

S. 24, Reference to ... 1167 

Companies Glauses Consolidation Act, 1843. 

S. 42, Reference to ... 1167 

Compensation. 

Mortgagee not entitled to, in case of 
natural accession 

Person entitled to reasonable, where 
stipulation becomes penal 
Right of mortgagee to, extends 
actual expense incurred by him 
See Improvements , Mortgagee . 

Competency. 

Persons competent to mortgage 
Compound Interest. 

When allowed 1422, 1423 

Compromise. 

Distinction between, of mortgage suit 
and an ordinary suit ... 1444 

How may decree be varied by 1444—1446 
Compromise Decree. 

Compromise deed and, Difference be- 
tween 

Compromise Deed. 

Compromise decree and, Difference 
between 

Whether and when provisions re regis- 
tration of mortgages apply to 

Concensua! Securities, 

Mortgage, a form of 
Condition. 

Payment at time and place certain, 
Covenant for, Demand at specified 
place essential to fulfilment of 
What is a depreciatory condition 1070, 1071 
When is depreciatory 4067 

Bee Foreclosure . 

Conditional Mortgage. 

When deposit of deeds is made subject 
to condition 

Conditional Sale. 

Mortgage ■ by>eonditippAl;' salev^tfui 
guished'from'' ; ' ' 0 s . 

Mortgagee by, Remedy of 
Bee Mortgage by Conditional Sate . "1 1 ' 




See Bankruptcy, Equity of redemption. 
Construction. 

Of final decree in redemption suit 1557— 1559 
Of preliminary decree in redemption 
suit 1551, 1552 

Construction of lets. 

English cases no authorities in, of 
Indian legislature ... 789 

Bee Cpmpi, under S, 1* 

G» TP— 200 
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Condition Precedent,, 

Demand if, to bringing action 
Existence of, Mortgagee if barred 
from realizing security by ... 

Consent. 

Mortgagees’ severance of interests by, 


Contract. 


Law as to 

Whether attestation implies 
See Acquiescence - 
Consequential Relief, 

See Redemption . 

Consideration. 

Admissibility of oral evidence to prove. 
Agreement of lawful nature may form 


.. 954 

874, 875 


1408 


of mortgage* See Mortgage . 

Benefit of, conferred by S. 65, Law as 

to ... 1000 

Express, Statutory rights by, Bar of 

1010, 1011 

Illegal or void, no claim for contribu- 
tion in respect of ... 1194 

Implied, Exclusion of, by notice ... 992 

Marshalling may be excluded by ... 1182 

Nature of, determined not by name but 

by its contents ... 810 

To the contrary. Provisions of S. 60, 
not subject to 


for mortgage 


817, 818 


Evidentiary value of, recital of receipt 
of, in bond 


When may be implied by law 
Breach of, Implied. See Me 


... 900 

1266 f.n. 


Mortgage, for 

817—821 

Contract Act, 1872, 



Mortgage without, Validity of 

... 818 

No provision in, for mortgage of move- 


Non-receipt of, See Oral evidence . 

able property 

... 

3172 

Partial failure of. Effect on 

morfc- 

Provision as to tender under, Applicabi- 


gagee’s right to sue 

... 1014 

lity of 

... 

909 

Various forms of 

818—821 

Reference to 

■ ... 

898 

What it may consist of 

818,819 

S. 11, Reference to 


1303 

See Advance of money , Decree , Posses - 

S. 16, Reference to 


1432 

sion . 


Ss. 16, 19, Reference to 


1416 

Consolidation. 


S. 17, for definition of fraud 

1155, 

1156 

Contract, By 

962—965 

8. 18, for definition of misrepresenta- 



Debts secured on two separate proper- 
ties, or on two mortgages of same 
property, if liable to ... 966 

Doctrine of 959-966 

Effect of S. 61 on ... 959 

History of tacking and 959, 960, 961 


Mortgagee’s right to sell property twice 966 

Mortgagor and mortgagee. 

Relative 

position of, in 

... 962 

Mortgagor’s right to redeem particular 

property singly 

... 966 

Present state of law of 

... 961 

Principle of 

Tacking and 

... 960 

Distinction between 

960, 1173 

How combined 

965, 966 


tion 

S. 29, Reference to 
8. 38, Reference to 
S. 39, Reference to 

S. 63, Not applicable to agreement to 
postpone sale, when unsupported by 
any consideration 

8. 69, A mortgagee to be reimbursed 
for the payments made on behalf 
of the mortgagor 

S. 69, Contribution, rule as to, analo- 
gous with 
S. 69, Provisions of 
Ss. 69, 70, Reference to 
S. 73, Reference to 
S. 74, Reference to 
8. 74, Reference to 

S. 95, etseq, Use of the word “lien ” 
referred to ... 

Ss. 140, 141, As to general rights of a 
surety 

Ss. 151, 213, 60, 84, Provisions in 
S. 76, ols, (a), (g), (h} $ (i), of T. P. 
Act borrowed from 
S. 172, Reference to 


1155, 1158 
... 799 

918, 1213 
... 818 
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Contract Act* 1872— (concld.). 

Ss. 172 — 181, Raferenca to .., 778 

S. 176, regarding power of sale of 

moveable property by pawnor 1054 

Ss, 217, 221, as to rights of an agent 1270 

1 Contract to Mortgage. 

Sea Mortgage. 

Contribution. 

Accessions regarded as part of corpus 
for determining quantum of ... 1190 

Against whom available 1202, 1240 

A mere right to, does not imply a 
charge ... 1270 

Cases in which claim for, does not 
arise , 1203, 1204 

Claim for 

Duration of 1242, 1248 

For what payments 1240, 1241 

Hot to be joined with one on 
mortgage ... 1294 

Payment need not bs by the 
claimant himself to create a 1197 
When could be made 1195, U96, 1197 
Whether permissible in respect 
of a forced sale ... 1193 

Co-mortgagor’s claim to, Questions 
arising in ... 1237 

Doctrine of 1184,1185 

English and Indian Law ... 1185 

General view of the doctrine ... 1186 

Immaterial elements in 1187, 1188 

Object of the section 1185,1186 

Principles on which based 1185, 1186 

Deduction of incumbrance for deter- 
mining of quantum 1189,1190 

Duration of the right to 1200, 1201 

Equitable relief when allowed ... 1201 

Essentials to a claim for 1195—1197 

Extension of the rule of ... 1202 

Interest could be charged at a reason- 
able rate from date of redemption... 1241 
Liability to 1186, 1187 

Limitation to claim for 1242, 1243 

Marshalling and. Difference between... 1202 
Mode of recovery of 1194, 1195 

Mortgage-debt, to B. 82 1184, 1185 

Hature of right acquired by co-mort- 
gagor ... 1238 

■ Ho claim for, in respect of illegal or 

void contracts ... 1194 

Obligation to contribute attaches to 
property and cannot be enforced 
personally ... 120 


1202 


PAGE 

Contribution— (concld).. 

Only a species of marshalling ... 1202 

Principle of, and Doctrine of mar- 
shalling, Relation between ... 1386 

Procedure to enforce claim for ... 1212 

Quantum of 1187-1189,1201,1202 

When to be determined 1188-89 

To determine, property when to 
; ' " be valued 1188, 1189 

Recovery of 1193*1194 

Redemption of whole mortgage, Co- 
mortgagor’s right to, after ... 952 

Right of marshalling prevails over the 
right of, where the two clash ... 1195 

Right to 

An equitable right ... 1204 

Exists irrespective of privity 
between plaintiff and defend- 
ant ... 1237 

When commences 1195, 1241, 1242 

Rule as to 

Analogous with S. 69, Contract 
Act ... 1287 

On redemption by one of several 
co-mortgagors, 8. 95 ... 1286 

Principle of ... 1237 

Suit for 953 

Parties to ... 1193 

Proper parties to a, all persons 
liable to contribute are ... 1847 

Valuation of property 

to determine rate of 1188, 1189 

to determine quantum of, 
should be as at the time of 
mortgage and not when it is 
. . sold ... 1188 

When Doctrine of Equity applies to ... 1194 

Whether charge-holder possesses the 
right of ... 1272 

Whether dependent on redemption ... 1239 

Whether implies payment of whole 
debt 1)92,1193 

■ Whether possession necessary 1289,1241, 

1242 

Whether representatives of a deceased 
mortgagor are ■ co-mortgagors for 
purposes of ... 1289 

Whether right of, created a charge on 
the property 1198—1200 

Who can claim 1238, 1239 

Who is entitled to the right 1238, 1239 

Contributory Negligence. 

■ How afteofcs forfeiture of priority 1163, 1164 
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ConYeyaiscing Act (English 1881). 

Mortgagor’s power to lease mortgaged 
property under English ... 1005 

Reference to 782, 989, 999, 1000, 1009 

8 . 1 (vi), Definition of mortgage ... 1254 

8. 2 (vi), Reference to ... 729 

S, 15 (1), Reference made to ... 929 . 

8, 18, power to create tenancies ... 1189 

8s, 19 — 22, provisions applicable to 
Presidency Towns ... 1054 

8. 19, cl. (ii) t s. 28, cl. (2) (iii) , — 
Provisions as to insurance copied 
from ... 1100 

8. 20, Provisions of .. 1064 

S. 21 (1), (3). Provisions as to title 
of purchaser borrowed from ... 1069 

8.21(2). Provisions borrowed from... 1074 
S. 21 (3), Provision as to appropria- 
tion of sals proceeds copied from ... 1075 

S. 23 ; s. 76, cl. (b) borrowed from ... 1133 

8. 23 (3), (4), re application of insur- 
ance money ... 1144 

S. 67, re notice to be in writing ... 1063 

Co-parcenary Property. 

In a Hindu family who are to be joined 
as parties to a suit relating to mort- 
gage 1377-1379 

Rights of, not joined as party to a 

mortgage suit 1388-1390 

See Joint Family Property , Hindu Law, 

Costs. 

Appeal, against ... 1141 

Awarding of 

Court’s discretion in exercise 
of ... 1138 

Rules as to ... 1439 

Considered as part of mortgage 
money «*• 1551 

Estimate and certification of, Rule as 
to 1306, 1310, 1315 

Forfeiture of, in respect of omission to 

join necessary party ... 1396 

Mortgagee’s right to 

Against whom available ... 1563 

Law as to •** 1 138 

Mortgagee, of 

Subsequent to deoree, S. 91 
(repealed) **• 1236 

When disallowed 1307, 1310, 1316 
Of mortgage subsequent to decree 

0.34, r» 11 1562 

Principle of the rule 1562, 1563 

Of redemption t ^ 1519, 1550 


Costs — (conoid.). 

Order allowing or disallowing, if ap- 
pealable. ... 1111 

Mortgagor for, personal non-liability 
of. Law as to * ... H87 

Power of Court to award interest on... 1410' 

Power of Court to give and appor- 
tion 1438, 1439 

Taxation of ... 1563 

When disallowed ... 1563 

When must be paid by mortgagee ... 1564 

When to be added to mortgage-debt 

1562, 1563 

When personally recoverable ... 1440 

Whether could be recovered under a 
supplementary decree 1537, 1588 

Of sale— Mortgagee’s right to — See Sale, 
Payment into Court * 


Competent, Adjudication by, Necessity 
of ... 948 

Deposit in, of money due on mort- 
gage ... 1204 

Deposit to be in what Court ... 1209 

Interference of, in case of waste, How 

exercised ... 1003 

Money in deposit in, Right of mort- 
gagor to ... 1204 

Order of, second suit for redemption, 
after, Bar of 946, 917 

Payment for which, may order sale ... 1501 

Power of, to grant extension of time 

under O. 31, r. 5 ... 1500 

Power of, to relieve debtor in respect of 

hard bargains ... 1132 

Power of, to re-open foreclosure ... 1471 

Power of, to revise or disallow interest 

1415, 1116 

Sale by, without jurisdiction a nullity 1517 
See Receiver, 

Court-fee. 

Ad valorem , Necessity of, in respect of 
suit for sale of mortgaged pro- 
perty ... 1495 

Ad valorem , payable in suit to enforce 

mortgage by conditional sale ... 1453 

Charge, suit to enforce a, payable in a 1276 
In a redemption suit ... 1550 

Payable on a claim to enforce terms 
of an anomalous mortgage ... 1252 

Payable on appeal against final decree ( 
in a suit for sale ... ;152A 






1596 



Breach of contract 

to assign future property, for 
to execute deed, lor 
to tend, for 

Loaa- s measure of, in cases of 
lend 


TOPICAL INDEX. 


1589 

1223 

1471 


PAGE 

Gourt-f ee-Hconcld .) . 

Payable in an appeal against supple- 
mentary decree 

Redemption, suit for, payable in a ... 

Court Fees Act. 

Sch, II, Art. I, Reference to ... 

See Court-fee. 

Covenant. 

Covenant not to alienate construed as 
charge 

Mere covenant not to alienate no 
mortgage or charge 793, 794 

Not to alienate, no mortgage or charge 793, 794 
Personal 

Instances of 1036—1038 

Nature of ... 1037 

Whether binding on assignee ... 1040 

To pay, when implied ... 1038 

See Alienation , Condition , Mortgagor , 

Title * 

Covenant for Sale. 

Whether the sole test to distinguish 
between a charge and mortgage ... 
Covenant not to alienate. 

See Covenant , 

Creditor. 

Administration suit, in, when entitled 
to redeem ... 

Sea Attaching creditor. Judgment- cre- 
ditor, Usufructuary mortgage . 

Crops, 

See Future crops. 

Crown. 


Page 


1259 


1234 


Disability of, to foreclose 

... 1027 

When entitled to the right of redemp- 

tion 

... 1235 

Curator. 


Of a lunatic may redeem 

... 1232 

Legal, Appointment of 

... 1303 

Custom. 


Requisites of 

1251, 1252 

What is, a 

... 1251 

See Usage * 


D HI 


Damages. 



Damages— (conoid.). 

Procedure when a party is entitled to, 
but not interest ... 1421 

Recovery of, when mortgagee entitled 

to ... 1003 

Remedy where instrument fails in 
operation for want of operative 
words ... 803 

See Interest , Mortgagee , Usufructuary 
mortgage. 

D&radupat. 

Applicability of the rule of, in a mort- 
gage suit : its origin 1423, 1424 

A rule of Hindu Law ... 1423 

Rule of 1423, 1424 

If Tr. P, Act affected in Bom- 
bay by ... 1425 

Operation of ... 1423 

Operation of, on a mortgage 
discussed 1423, 1424 

Saving of, by Contract Act. 1425 
Three fundamental rules to 
which, is subject ... 1425 

Scope of 1425, 1426 

Debentures. 

Priority how determined in 1167 

Debt. 

Apportionment of, in redemption suit 

1543 — 1545 

Discharge of, by final decree for 

Foreclosure 1469 — 1471 

English Law ... 1469 

Meaning of ... 820 

Of a father, duty of son to discharge, 1378 
Whether contribution implies payment 
of whole 1192, 1X93 

See Mortgage-debt * 

Declaration of Intention, 

See Intention. 

Decree. 

Ambiguous, how construed ... 1492 

Application for amendment of, No 
limitation for ... 1447 

Compromise, in mortgage-suit, Nature 
of ... 1444 

Construction of 

Allowing future interest simply 

1450, 1451 

Favouring interest ... 1449 

' Illustrative ease's, ;% of ; " /;? 

Passed under Tr. P. Act, Law 
as to 1490-1492 

Passed under O. 34, r, 4 1490—1492 





1490 

1312 

1562 

1015 


Decree— (contd.). 

Plaint, pleadings and judgment 
for, user of 

Contents and form of, in suits relating 
to mortgages and charges 
Costs of mortgage subsequent to 
Creating charge on property, applica- 
tion of S. 67, to 
Defeofcive, mortgagee, under rights of, 

Law as to 1399, 1400 

Executing Court bound to execute, 
according to its terms ... 1447 

Final 

if, indispensable to a valid sale 
under O. 34, r. 5 ... 1505 

in foreclosure suit, O. 34, r. 3 1455 

in redemption suit 1552, 1553 

in redemption suit, Construc- 
tion of 1557, 1559 

What portion of mortgaged pro- 
perty may be made subject to 
When mortgagee entitled to 
apply for 

Finality of, Law as to 
For recovery of balance due on mort- 
gage 

Can only be against mortgagor 
For redemption 

Finality of 1556 

When satisfied ... 

Foreclosure suits, in, S, 86 (repealed) 
Foreclosure suits, in, procedure when 
payment of amount is made, S. 87 
(repealed) 

Form and effect of final, for fore- 
closure 
Form of 

on the mortgage of moveables.. 

Where successive periods for re- 
demption allowed 1442* 

Where a derivative or sub-mort- 
gagee is joined 

For possession in case of redemption 
and for foreclosure or sale in default, 

S. 93 (repealed) 

For sale 

la a foreclosure suit, when 
could be passed 8. 88 (repeal- 
ed) 

.Limitation for execution of 1521-1523 
Procedure when money due is 
paid, S. 89 (repealed) ... 1217 
Ignoring of . vague and indefinite 
clauses in construing a ... 1492 


Page ' Page 

Decree— (conoid.). 

In redemption suit— Nothing found 
due on mortgage or where mortgagee 
has been over-paid 1561 

Money, Obtaining of, by mortgagee, 

Effect of ... 1015 

Mortgagee, Obtained by, may form 
consideration ... 820 

On a mortgage when may be rendered 
incapable of execution ... 1459* 

Mortgagor cannot question the vali- 
dity of ... 1516 

Passed on mortgage for sale of proper- 
ty, not money decree ... 1495 

Passed under O. 34, r. 2, cannot be 
set-off against decree for money 
against mortgagee ... 1451 

Proper Court to amend ... 1447 

Purchaser not bound to look behind 
the ... 1517' 

Redemption suit, in 

S. 92 (repealed) ... 1285 

Contents in, and construction 
of a 1551,1552 

Son born after, whether deprived of 
the equity of redemption ... 1580 

Suit for sale, in, 8. 88 (repealed) ... 1217 
When no bar to subrogation 1115, 1116 

When preliminary and final ... 1460 

Whether a person not joined as party w 

is bound by 1383,1384 

For redemption— See Redemption, ; 

See Sale , Supplementary Decree * 

Decree-holder. 

1469 Position of, as against third parties ... 1489 

Deed. 

After registration, operates as a com- 
pleted conveyance 884 

Alterations in 

Whether affects rights and title 
vested under it ... 886 

Whether vitiated by 884 — 86- 

Delivery of 

O, 34, r. 2 ... 1451 

Whether creates any right ... 1212 

Effect of alterations in 884 — 886 

Onerous covenants of a, Law as 
. to * • - ■ ... ' 935 

Recital in, conclusive as between 
parties to ... 1406 

Registration of, Effect of ... 1406 

Yalue of altered ... 8^6 

See Documents* 


1501 

1497 

1505 

1524 

1525 

-1560 

1562 

1216 
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due ... 1214 

premature ... 1212 

withdrawal of, by mortgagee 1210-1211 
Form of notice of ... 1209 

In Court, of money due on mort- 
gage •*. 1204 

Interest ceases from date of, of mort- 
gage-debt v \ 

Meaning of ... 890 

Memorandum of 894—896 

does not create any interest in 
immoveable property and 
does not require registration 894 


1598 
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Deposit— (conoid.). 


Must satisfy all requirements of a valid 


tender 

1206 

Payment by 

Bight of mortgagor to money in, in 

917 

Court 

1204 

Tender by 

1206 

To be in what Court 

1209 

Who may 

See Equitable mortgage , Payment into 

1209 


Court , Words and phrases . 


Deposit in Court. 

Money in, Provision as to, Principle 

of the rule ... 1205 

Of money due on mortgage— Provision 
as to, S. 83 ... 1204 

Provision as to, 

limits of the rule ... 1212 

is confined only to money due 
under mortgage ... 1205 

Deposit of Title-deeds. 

Mortgage by ... 825 

Property charged by ... 892 

Under oral agreement to cover present 
and future advances whether creates 
an equitable mortgage ... 895 

What amounts to a, to effect an equit- 
able mortgage 889, 890 

See Equitable mortgage . 

Dereliction. 

See Accretion . 

Desachar, 

See Words and phrases. 

Description. 

Of thing which could be ascertained as 
soon as it came into existence, 
vagueness in, Effect of ... 797 

Description of Property. 

Mortgaged property certain if ascer- 
tainable 800,801 

Principle as to 800, 802 

Buie as to 

To be sufficient for identification of 
property 
When vague 

Wrong description, Effect of 
Dharthe. 

Instance of anomalous mortgage 
What is a 
Diligence. 

Degree of, to be used by a mortgagee 
' in possession ■ .1137 — 1189 


PAGE 

Defendant. 

Necessary— See Foreclosure , 

Parsons interested in mortgages when 
impleaded as ... 1348 

Plea by, in respeot of necessary party, 
Non-joinder of ... 1364 

Dekkhan Agriculturists’ Relief Act (XY1I of 
1879). 

S. 15, Power of Court to pass decree 
payable by instalments in cases 
under ... 1446 

S. 44, Beference to ... 1495 

S, 68, re provision as to attestation ... 873 

Express provision to redeem under ... 908 

Delay. 

Mere, not a sufficient ground for re- 
fusal of a legal remedy ... 1164 


Delivery. 

Deed of, whether creates any right ... 1212 

Delivery of Possession. 

Generally accompanies some form of 
Indian mortgages ... 784 

Enjoyment of usufruct and, incidents 
of usufructuary mortgage ... 851 

Simple mortgage and ... 832 

Usufructuary mortgage, Necessity of, 
in ... 851 

Demise. 

Assent of both parties necessary ... 860 

Deposit. 

By mortgagor, How made ... 1014 

Court’s power in case of dispute 1209 — 1211 

1212 

1213 

1214 


Delivery of title-deed, whether creates 
any right 
Effect of 

English and Indian Law same... 
on interest 

on interest, if amount deposited 
falls short of what is actually 
due 

premature 
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Diiuvion. 

Usufructuary mortgagee's right to re- 
cover money, if property ia destroy- 
ed by fire or 1051 

Discharge. 

Of mortgage, when and how made ... 

See Payment , Tender , 

Distribution. 

Order of, 

a step-in-execution proceeding 1517 
of sale proceeds .... 1570 

, '/'.See Sale proceeds » ' . ' . 

Documents. 

Attestation of. History of ... 864 

Conduct under deed, Intention of deed 
discernible from 830, 831 

Construction of 

Rules for ... 792 

Rule as to ... 802 

Rule of 814, 815 

Express declarations of intention in, 
override all rules of construotion 

of .. 1285 

Intention, Evidence outside, for con- 
struing ... 739 

Interpretation of, Rules as to 792, 794 

Mortgage-deed, 

Rules for construction of, and 
discovery of its intention 830, 831 

to be construed as whole ... 802 

Nature of, not settled by name given 
to, by parties ... 788 

Proof of, 

by handwriting when attesting 
witnesses are dead ... 877 

required by law to be attested 

864, 876, 877 

Rectification of deed not to be sought 
for where property wrongly described 
through unilateral mistake ... 803 

Rule of construction is to look to sub- 
stance not form of, ... 792 

Sealing not essential part of registra- 
tion ... 868 

Test as to nature of ... 792 

Unregistered and unstamped, Admis- 
sibility of ... 883 

When deemed registered 867, 868 

Whether a registered, could be rescind- 
ed ' ... 883 

See Burden of proof , Description^ 

Oral evidence. 


Page 


Easements Act, 1882. 

S. 10— Reference made to ... 1001 

Ejectment. 

Suit for 

Possession under S. 62, Nature 
of ... 968 

Power of Court to pass decree 
for redemption in ... 922 

See Redemption, 

Election. 

Of securities by mortgagee 1288, 1289 

Time for 1288, 1289 

See Accession. 

Elegit. 

See Tenancy hy elegit , 

Enactment. 

See Rule, 

Encumbrance. 

See Incumbrance . 

English Oases. 

How far guide, Construction of Indian 
Statutes ... 789 

English Judicature Act. 

See Statutes. 

English Law. 

! Comparison of law of tender as be- 
tween Indian law, and ... 91s 

Difference between Indian law and, 
as to mortgagee’s right to pre- 
sent realization of security 1030, 1031 
as to distinction between land 
and house securities 1000, 1001 

Documents, Construction of, As to, how 
differs from Indian law ... 789 

Equity of redemption under ... 899 

General rule as to, Persons who are 
neoessary parties to mortgage suits, 
under ... 1346 

Liabilities of parties in assignment of 
lease under ... 999 

Merger, Presumption in, as to ... 1287 

Mortgage of, History of 783, 784 

Notice before redemption, under, when 
neccesaary ... 948 

Oral evidence, Relevancy of, to prove 
liability ... 815 

Rules as to charges and expenses for 
renewal of lease, Difference between 
Indian law and, regarding ... 948 

Test to determine nature of in, and 
Indian law, Comparison of ... 810 


1600 


TOPICAL INDEX. 


Page 

English Law— -(conoid.). 

Usufructuary mortgage under, Nature 
of ... 967 

See Accession, Foreclosure, Improve- 
merits, Mortgage , Mortgagor , Practice 
and Procedure , Redemption, Usu- 
fructuary mortgage » 


English Mortgage. 


Charges and, Limitation applicable to 

833 

Defined 



S. 58 


778 

And explained 

v.v /■ 

859 

Essentials of 

/; 

860 

Feature, characteristic of 


860 

Fixtures, Rule as to, in 

... 

817 

History of 

... 

859 

Indian Analogue of 

■ ; 

859 

Local incidents of 

... 

861 

Mortuum Vadium , Surviving speoimen 


of 

... 

859 

Only surviving form of mortgage 

in 


English law 

... 

780 

Other kinds of mortgage and, Differ- 


ence between 

.... 

860 

Ownership actually transferred 

•** 

785 

Personal covenant present in 

••V; ' 

859 


Provisions of S. 67, Applicability of, to 
simple as well as to 1009, 1010 

Sale absolute with condition of repur- 
chase, resembles a 
Trustee, by, Analysis of 

English Wilis Act, 

Signing of a will under 
Enlargement of Time. 

See Extension of time. 

See Foreclosure • 

Equitable Assignment. 

In a case of, Service of, Notice is start- 
ing point for determining priority. 
Equitable Mortgage, 

A form of mortgage popular in mercan- 
tile community ... 780 

' Deposit of title* deeds ' ^y-S0SM-^- 

Essential 889, 890 

When amounts to a 889, 890 

Essentials of, discussed 889—893 

Exemption of, from Registration laws 861, 865 
Forms and conditions of 893—896 

Holder of an, and of a registered morfc* 

• gage— Priority ... -896 

t 1 ’■ ... 889 

Kinds of S S ... ’ 897 


Page 

Equitable Mortgage— (conoid.). 

May be subject to conditions ... 893 

Memorandum of deposit 894, 898 

does not create any interest in 
immoveable property and does 
not require registration ... 894 

Mere possession of .title-deeds not proof 
of intention to deposit as security,,. 891 
No writing and registration required 


in an 893, 896 

Power of directors of Presidency Banks 
to advance money on ... 893 

Power of Presidency Banks to advance 
money on ... 893 

Pre-requisites of an ... 889 

Property charged by deposit of deeds, 892 
Remedies of mortgagee in 896, 897 

Rights of mortgagor in an ... 837 

Sub-mortgage of an ... 893 


Title deeds deposited under an oral 
agreement to cover present and 
future advances whether creates an 895 
Title deeds may relate to any property, 
not necessarily situated within the 
limits of one of the towns 892, 833 

What title-deeds include 891, 892 

Whether must be by registered instru- 
ment in an unexempted area, when 
affects immoveable property ... 826 

See Mortgage . 

Equity, 

And public policy, Interference of 
Court on ground of ... 1004 

Doctrine of, when, applies to contribu- 
tion ... 1194 

Judge made, in Madras regarding 
admissibility of parol evidence of 
documents 844, 845 

Equity of Redemption. 

Assignment of, if capable of creating 
personal liability on assignee 1040, 1041 
Assignee of, Liability of, to doctrine of 
consolidation 964, 985 

Covenant to pay profits, if clog on ... 938 

Loss of, by adverse possession. Law as to 94 
Merger of mortgagee’s interest on 
acquisition of, by mortgagee, Effect on 
liability to pay Government revenue 1298 
Mortgagor’s admission of mortgagee’s 

ownership, Effect on ... 948 

Mortgagor’s, not affected by rights of , 
mesne mortgagee’s interest « 1128, 1122 
Ol mortgagor, Principle of # , 300-904 


... 861 
... 859 

870 f.n. 
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$<ptfcy of Redemption— (conoid.). 

Owner of share of, Right to redeem 
whole mortgage by 

Parties entitled to, Mortgagee’s duty 
to discover 

Personal right or right of action, Not a, 
but estate in land 


Persons interested in the 


1227, 1228 


Possessory mortgage, Nature of— in ... 950 

Purchaser of, Liability to pay off mort- 
gage money by ... 1041 

Purchaser of, Right of, to set up sub- 
sequent incumbrance paid by him... 1300 
Rights of a mortgagee purchasing ... 1277 
Right of redemption and, explained ... 861 

Rival claimants for, Law as to ... 925 

Transferable as estate in land ... 861 

Under English law, Distinction 
between right to redeem under 
Tr. P. A. and ... 944 

Whether an assignee of, could redeem 

... 1220 

See Bankruptcy , Interest , Limitation, 

Merger , Mortgagor . 

'Estate. 

Legal, Distinction between equitable 
estate and, under English law, not 
observed in Indian law ... 1006 

-Estoppel. 

Doctrine of, How applicable as against 

mortgagee 1011 

Doctrine of 

Reference to ... 817 

When truth is known to both 
parties 1409, 1410 

Marshalling forfeited by ... 1184 

Mortgagee’s title by — 991 

Mortgagor and Mortgagee, As between 970 
Plea of, When, oannot be raised ... 991 

Bee Mortgagee , Mortgage suit , 

.•Evidence. 

Admissibility of extraneous, to discover 
mortgagor’s intention dehors deed of 
mortgage 789-792 

Admissibility of unstamped mortgage 

in evidence ... 883 

Extrinsic evidence to gather intention 

from documents, Admissibility of 789-792 
Oralcontemporaneous agreement of, if 
admissible to prove document other 
than it purports — 790 

Recitals in instrument if conclusive, 

’ and against whom — 849 

a. TP— 201 


Evidence— (conoid.). 

To prove mortgage against stranger, 

Nature of ... 849 

To prove recital of fact erroneous in 
contract and to vary its terms. 
Difference between ... 790 

Sale certificate in a sale subject to 
mortgage whether oonolusive evi- 
dence of the validity of the charge 1568 
See Evidence Act , 1872, Oral evi- 
dence, Waiver , 

Evidence Act, 1872. 

Conduct and acts of parties, how far 
guide in construction of section 
of ... 789 

Reference to 844 

Ss. 58—70, Reference to ... 875 

Ss. 68, 69, re proof of a document 
required to be attested. 876-877 

Ss. 68 to 71, provision for proving 
documents requiring attestation ... 864 

S. 92, Reference to 788, 789, 791 

S. 92, Proviso 1, Principles decided 
under ... 791 

S. 92 Proviso (1), Reference to ... 1406 
S. 92, Proviso (4), Reference to ... 1445 
S. 92, Proviso (5), as to admissibility of 
oral evidence in an anomalous 
mortgage ... 1251 

S. 115, Doctrine of Estoppel ... 1155 


Excluded Interest. 

Position of 
— • English Law 

Exclusion, 

Wh8n, immaterial 
Execution, 

Attestation of, Necessary 
See Attestation . 

Execution of Decree, 
Limitation for, for sale 


1382,1383 
... 1382 


1385, 1386 


872, 874 


1521-1523 


Procedure for, in redemption suit 
where nothing found due 1561* 1562 

Execution Proceeding. 

Addition of new parties in, Illegality 

of ... 1366 

Necessary party in ... 1365 

Order for distribution, a step in ... 1517 

Executory Agreement. 

. Mortgage of non-existent property 

when operative as 803 
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Expense. 

Incurred by mortgagee in possession 
in management of the property. 

See Mortgagee in possession » Words 
and phrases , 

Extension of Time. • 

Mortgage money, for payment of, 

under old Regulations 810,841 

Redemption., for, after due date 1555, 1558 

Extrinsic Evidence. 

Sae Evidence, Oral evidence ... 

F 

Father, 

Sale by, of ancestral property, when 
son may sue to set aside 1389, 1390 

Felon Mortgagor. 

Power of, to redeem ... 1232 

Fiducia. 

Earliest form of security known to 
Roman law ... 826 

Explanation of ... 826 

Final Decree. 

Effect of ... 1471 

Final Decree for Foreclosure. 

Consequences, Discharge of the 
debt 1469-1471 

Effect of, on right of privies 1471, 147*2 

Form and effect of ... 1469 

Payment or non-payment of decretal 
amount whether question for consi- 
deration in passing a ... 1468 

Redemption after time allowed but 
before, Sea ’Redemption. 

Redemption before, Enlargement of 
time — G-round for 1461—1464 

Fixtures. 

Follow corpus on transfer ... 817 

Incidents of property to which annex- 
ed ... 817 

Intention to transfer, with property 
how inferrible ... 817 

What constitute ... 817 

Foreclosure. 

Courts power to re-open ... 1471 

English law ... 1471 

Decree for 

In default of redemption, S. 93 
(repsaJed) ... 1236 

Amendment of a, Apolica'ion 
for, Order on. If Appealable. 1478 

1 - : ' i J - : : ’ : : : ' ; : y, r 


Foreclosure— (contd,). 

Limitation affecting transac- 
tions in which a, may be 
passed ... 1414 

Not decree for money within 
meaning of 8. 48 C.P.G. 1908 1475 
No relief by way of, in the ease of a 
charge ... 1584 

English law, Mortgagee under, entitled 
to, on non-fulfilment of a single 
condition ... 1014 

Final decree of, Sale or. Liable to be 
set aside on account of fraud and 
mistake ... 147& 

Final order for, under S. 87 or 93, Rule 
as to ... 1308- 

Form and effect of final decree for ... 1469 

Mortgagee’s right of, 

for default of one or more 
instalments, Law as to ... 1411 

on failure to pay one or more 
instalments ... Mil 

Mortgagee’s right to contract himself 
out of his right to sue for ... 1009 

Order absolute for, when to be passed, 

S. 87 (repealed) ... 1218 

Or sale. Decree of, Mortgagee’s right to 1015 
Principle of the law as to ... 1009 

Preliminary decree for, Joinder of 
parties after, Law as to, ... 1,364 

Preliminary decree in, suit for, 

Farm and Contents of ... 14 41 

O. 34, r. 2 ... 1402 

Prior state of law as to suits for ... 833 

Procedure for, prescribed for mort- 
gagees under old Regulations 830, 840 

Bale or, Credt tor’s right corresponding 
to mortgagor’s right of redemption... 861 

Suit for, 

All heirs of a deceased mort- 
gagee as plaintiffs in, neces- 
sity of impleading ... 136# 

before and after Transfer of 
Property Act ... 850 

by sub- mortgagee, ' Necessary,, ' ' 
parties in ... 1370 

Courts must decide on pleadings 
of parties in ... 1408 

Decree in. Form of ' 

Facts which mortgagee must 
prove in ... 1405 

Impleading of all co-mortgagees 
either as plaintiffs or defend- 

p; .f : p' ; : • 
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Foreclosure— (conoid.). 

In respect of puisne incum- 
brancers in, Successive periods 
for redemption, Allowance of... 
Mortgagor and all other persons 
interested in redemption in, 
Necessity of impleading ... 1357 
Necessary defendants in ... 1357 
Necessary plaintiffs in ... 1356 

Power to decree sale in, 0. 34, 
r. 4, cl. (2) ... 1479 

or sale, -Joinder of Parties in, 

0. XXXtV, r. 1, Exp. ... 1348 
What rights must be adjudicated 
in ... 1409 

Usufructuary mortgagee cannot sue 
for sale, or ... 852 

What rights must be adjudicated in a 
suit for 1409—1411 

Whether redemption permissible after 
decree for 1457, 1458 

See Instalment , Mortgagee , Notice , 
Practice and Procedure , Redemption, 

RtS judicata . 

Foreclosure Suit. 

Decree in, S. 86 (repealed) ... 1216 

See Foreclosure, Suits . 

Forfeiture. 

Doctrine of, of priority S. 78 ... 1155 

None where mortgage is usufructu- 
ary ... 852 

Fraud. 

Averment of, must be specific ... 1157 

Definition in Contract Act ... 1156 

Effect of ... 1286 

. on relations between mort- 
gagor and mortgagee 840, 841 
Must be proved by evidence 1158. 1157 
Power of Court to interfere with 
freedom of contract for undue in- 
fluence and ... 1432 

What is ... 1156 

S ee Appeal, Merger, 

Future Advance, 

See Advance of money , Substquent 


PAGU 

Future Property— (conoid.). 

Mortgage of future produce unlimited 
as to time ... 797 

Mortgage of 

only bare contract ... 796 

Validity of 803—805 

when operative as charge ... 803 

See Damages , Specific performance. 


Gahan lahan. 

Form of Mortgage 
General Clauses Act, 1897. 

S. 3 (25), Reference to 

S. 6, Reference to 
Government Revenue. 

Claim to, paramount charge ... , 

Mortgagee’s liability to pay, on merger 
of his interest by acquisition of 
equity of redemption 
Grandson. 

Personal liability of, of debtor irres- 
pective of assets ... ‘ 

Gross Negligence. 

Charge of, Defences to 1161— 

Priority forfeited by 1159—; 

Whether forfeiture of priority by, could 
be superadded to a pecuniary 
penalty enacted for non-performance 
of a statutory duty ... ! 

See Words and phrases. 

Guardian. 

Appointment of ... . 

May be appointed under the Guardian 
and Wards Act, S. 9 (2) ... ' 

Right of, to redeem ... j 

Guardian and Ward. 

Guardian nd Ziff w, Appointment of, 
Where mortgagee is minor ... J 

Guardian and Wards Act. 

Reference to 1231, j 

S. 9 (2), Empowering the appointment 
of guardians ... 3 


Future Crops. 

Hypothecation of, when a valid con- 
tract and when enforceable. ... 1172 

Mortgage of, when valid ... 898 

Future Property. 

Contract to mortgage, Specific per- 
formance ... 796 


Handwriting. 

Proof of document by handwriting 
when attesting witnesses are dead... 

Hard Bargain. 

Court, Power of, to relieve debtor in 
; teipecb of . 
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i . Pace 

High Court. 

See Interest. 

High Court Rules. 

For carrying out law as to mortgages 
and charges 1306 — 1316 

Hindu Law, 

Co-parcenary property. Mortgage of, 

Suit relating to-— Who arc to be 
joined as parties to 1377 — 1379 

Damdupat, a rule of ... 1423 

Form of Hindu and Mahomedan 
mortgages distinguished ... 784 

Interest of widows under ... 923 

Eights and liabilities of a son under 1377 — 

1381 

Son’s duty to discharge father’s debts 1878 
Sons under Mitakshara law when 
bound, though not joined as parties 
to a suit on a mortgage 1388—1390 

Son in Mitakshara family whether 
bound by a prohibited sale under 
a decree against his father ... 1579 

Texts of, See Grandson . 

See Joint Family Property. 

Hindu Widow. 

Reversioner of, if entitled to redeem 


mortgage ... 1349 

Hypotheca. 

Origin of ... 826 

Hypothecation, 

Croation of. Manner of ... 826 

Creditor’s remedies in ... 826 

Forms in which it has now survived... 826 

History of 825. 826 

Known as hypotheque in France and 

hypothec in Scotland ... 826 

Moveable property, Of ... 826 


Of future crops — See Future crops. 


Idiot, 

See Lunatic , 

Ignorance, 

See Merger, 

Hludwara, 

An instance of anomalous mortgage... 1247 
. Immoveable Property. 

Interest in specific, necessary in mort- 
gage ... 786 

Whether registration of mortgage of, 
necessary in an unexempted area ... 896 


PACK 

Improvements. 

Compensation for, by mortgagee under 
English law ... 983 

Mortgagee making, to property if enti- 
tled to compensation 982, 983 

Sea Mortgagee in possession, Accession * 

Income. 

Appropriation of, by mortgagee in 
possession 1 149—1151 

Surplus of — Limitation for recovery of 1151 

Incompetency. 

Of same to be both plaintiff and defend- 
ant in same suit ... 1368 

See Mortgagee , Mortgagors. 

Incumbrance. 

Deduction of, for determining quantum 
of contribution 1189, 1190 

Joint incumbrance, Extinction of, in 

cases of co-mortgagees ... 1288 

Prior 

mortgagor’s liability to pay off, 

S. 65, cl. (e) ... 999 

used as shield confers no right 
to resist intermediate mort- 
gage suit for sale ... 1293 

Test of its continuing to subsist for 

benefit of acquirer of property .. 1282 

See Words and phrases . 

Indemnity. 

Loss of mortgage-deed, mortgagor’s 
right to, on ... 925 

Indian Law. 

English law and, Difference between, 
as to nature of mortgages ... 780 

Injunction. * 

Ex parte order of, Obtaining of ... 1003 

Mortgagee’s right to, when mortgagor 
commits active waste ... 1003 

Inquiry. 

Under O. 34, r. 3 ... 1461 

Insolvency. 

After- acquired property of insolvent, 
mortgages and charges on, how 
affected by ... 807 

Claim in, Proof of, Non-application of 
mle, to ... 1425 

See Sub-mortgage* 

Instalment. 

Failure to pay one or more— Mort- 
gagee’s right to foreclose ... 1411 

■ Foreclosure for, Sfeofc. of 
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Instalment— (conoid . ) . 

Mortgage-debt, If, decreed as payable 

by 

Mortgagee, whether bound to receive 
payments in 

Overdue, payment and acceptance of, 
if proof of waiver 

. Stipulation ;of"' m orfegage' money to be 
payable in# Law as to 

Institutes of Manu. 

Ch. VIII, Text re Damdupat 

Instrument. 

See Attestation , Document. 

Insurance. 

Duty of mortgagee in possession to 
apply money obtained by, to rein- 
state property 

Money obtained by a policy of, when 
lien may be created on 

Intention. 


1446 


1011 


1012 


1011 


1423 


1144 


1144 


1285 


1286 


Clue to find out 1295, 1286 

Declarations of intention expressly 
made override all canons of con- 
struction of documents 
Equivocal declarations of, Rule 
cases of 

Implied intention, Clue to, to be found 
in acts and conduct 
Oral evidence of, Admissibility of ... 

Rules for discovering, of documents 792, 793 
Self-interest, Test of ... 1289 

To mortgage, essential to an equit- 
able mortgage 891, 892 


1286 

1287 


Interest. 


Agreement to take receipts in lieu of, 
how affects mortgagee in possession. 

Allowable, 

Limits of 

Rates of 1415- 

A party is entitled to damages, when 
not entitled to. Procedure when ... 

Appropriation of a payment towards, 
Sufficient to extend period of limita- 
tion ... 

At stipulated rate, Court’s power to 
decree 

Awarding of, as compensation, Law as 
to 

Calculated at rate stipulated in the 
bond 


PAGE 


Interest— (contd.). 


1152 


1418 

•1418 


1421 


1416 

1213 

1212 


941 

1422 

1422 


1417 


1241 

1214 


1431 


1426 


1423 

1348 


1425 

1421 


1495 

1416 

1480 

1418 


Cases in which Court has power to 
reduce 

Cessation of, Principle of the rule 
Cessation of, S. 84 
Compound, Payment of. 

If penal 

Stipulation as to, Law as to ... 

When penal 

Contract rate of, claimable up to date 
fixed in decree for redemption 
Could be charged in a claim for contri- 
bution, at a reasonable rate 
Effect of, Deposit on ... 

Enhanced, if it exceeds reasonable 
compensation, is penal 
Enhancement of, Retrospective, Relief 
against 

For what period recoverable in a mort- 
gage suit 1420—1422 

Hindu Law, Texts of, in respect of 
doctrine of Damdupat ... 

Holders, Persons, who are ... 

Increased rate of, from date of default, 
when becomes penalty 
In lieu of, When damages recoverable. 
Liability of mortgagee in possession to 
pay, on profits 

Mortgagee acquiring equity of redemp- 
tion from mortgagor cannot claim 
from subsequent mortgagee because 
of merger 

No cessation of, if money tendered 
employed otherwise, or is not ready 
for payment to mortgagee 
Non-allowance of, in case of enlarged 

time under S. 807 1307-1310 

Payment of, at enhanced rate, stipu- 
lation for, either from date of bond, 
or from date of breaoh, Rule as 
to 

Penal enhancement of , Limits of Rule 
as to 

Penal, Relief against 
Period of limitation for, on a mortgage 

1420- 

Persons having uncertain and contin- 
gent, if necessary parties to suits for 
mortgage ... 

Post diem. 

Claimable for what period 
If included in mortgage money. 

Law as to 1419- 

Recoverable for what period ... 


1151 


1296 


1215 


1430 


1427 

1426 
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824 

824 

1422 

1420 
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Joint Family Proper ty-(concld). 

Sale of, by father. When may be set 
aside at suit of a son 1839, 1390 

Undivided share in, mortgaged by a 
oo-parcener falling to another on 
partition. Effect of 993, 994 

Undivided share in, Mortgage of, Law 
as to ... 993 

Joint Hindu Family. 

Manager of, when represents all other 
members ... 1380 

Right of manager of, to maintain and 
defend suits on behalf of the family, 
under Mitak^bara, Law as to ... 1370 

See Joint Family Property* 

Joint Mortgagors, 

See Usufructuary Mortgage * 

Judgment-creditor. 

May redeem, when he has attached 
the mortg igor’s interest 1233, 1284 

Judicial Proceedings. 

See Ministerial Proceedings . 

Jura in re aliens. 

Mortgage a species of 785 

Jurisdiction, 

Objection to, when, should be taken 3453 
Of Court in a Redemption suit ... 1550 

Sale without, a nullity ... 3517 

Suit for foreclosure, if a “suit for 
land ” within meaning of S. 12 of 
the Letters Patent ... 1453 

Suit for possession by the mortgagee 
of an occupancy holding in the 
United Provinces, of Court, for ... 983 
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Interest — (conoid.) . 

Power of Court. 

To award ... 1486 

To decree, from date of decree 
to re.ihzation ... 1418 

To revise or disallow 1415, 1416 

Bate of, 

, Allowable on a mortgage 1415 — 1419 
Considered reasonable by differ- 
ent High Courts ... 1429 

Rule of Damdupat, when inapplicable. 1424 
Stipulated, reasonableness of, Law as 
to ... 1418 

Stipulation of, on default of payment 
by instalments, not penal ... 1428 

Stoppage of, on a mortgage. ... 1419 

Sait for, alone, When maintainable... 1041 
When awarded by way of damages, 
under S. 68 ... 1052 

When excluded for the calculation of 

stamp-duty ... 883 

When mortgagee not entitled to ... 1418 

When recoverable up to-date of reali- 
zation, in a mortgage suit 1419, 1420 

Sae Compound interest, Costs , Damdu- 
pat , Mortgage , Set-off. 

Interest Act XXXII of 1839, 

Reference to 1419, 1430 

Enactments repealed by 1153 f t n* 

Ss. 4, 5, 6, Repealing usury laws, Re- 
ference to ... 1153 

** Interested.” 

Meaning of 1225, 1226 


Jenrai Pansy am. 

What is 

Joinder of Parties. 

Ex abundant! oautela 
In appeal and execution. Law as to ... 
Members of a Joint Hindu family, In 
suits relating to, Law as to 
Law as to, in respect of mortgage by 
tenants in common 
Objection by persons improperly 
impleaded 

To mortgage suits, Policy of Court, 
in respect of 

; See Redemption* 

Joint Family Property* 

Mortgage of Suit relating to, who are 
to be Joined as parties 1377 


Kan ora. 

An instance of anomalous mortgage... 1247 
Suit lor recovery of amount of, if lies 853 

Kanomdar. 

Rights of 1249, 1250 

Whether entitled to claim compensa- 
tion for improvements 1250 

Eanom Mortgage* 

Otti and, Difference between 1249-1250 
What is a ... 1249 

Katkabala. 

Form of mortgage 78 
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Limitation. 

Affecting transactions in which a 

decree for foreclosure may be passed 1414 
Change in law of, due to Privy Council 
decision, noticed 832, 849, 850 

Charge-holder or incumbrancer, if enti- 
tled to variation in statutory period 

of ... 1800 

Equity of redemption, for claiming ... 861 

Eor application under, O. 34, r. 3 ... 1473 

For execution of a decree for sale. 3521-1528 
Eor mortgage 832-836 

Eor redemption ... 1549 

For suit by mesne mortgagee 1128, 1129 

Eor suit for accounts by mortgagor ... 859 

Eor suits under S. 68 ... 1052fe 

History of law of, for mortgages and 
charges 832-836 

In respect of suit which admits of a 
decree for sale 1493, 1494 
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latkabala Muddat&kplyam, 

Transaction arising among Hindus 
out of »he combination of a usufruc- 
tuary with a mortgage by condi- 
tional sale ... 1247 

Kavido. 

What is a ... 1250 

Kulachar. 

See Words and phrases , 


Landlord and Tenant. 

Landlord, decree for arrears of rent 
entitles him to priority and to keep 
alive rent charge ... 1291 

Law of, Effect of, on renewal of mort- 
gaged leases . . 988 

Land Transfer Act, 1875 (English). 

S. 129, Repealing Vendor and Pur- 
chaser Act, restored tacking ... 1173 
See Statute 38 & 59, Vic. c. 87. 

Lease. 

Contract to make or accept, a, under 
Statute, Enforcement of ... 1005 

Doctrine of postponement of priority 
governs also ... 1155 

Mortgage and, distinguished ... 819 

M >rfcgaged, Renewal of, S. 64 ... 983 

Mortgage distinguished from 812-814 

Renewal of, 

When it is the mortgaged pro- 
perty, Rights of mortgagee ... 1031 
by testator after bequest to one, 1 ■ . 

Effect of ... 986 

Mortgaged, by mortgagor, Effect 
of, on original mortgage ... 985 

Principle of the law underly- 
ing ... 984 
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Lease — (conoid.). 

Rights of parties under 984, 985 
Rules as to charges and expenses 
for 984 

See Ambiguity, Zuripeskgi leases » 

Lease in Perpetuity, 

See Ambiguity. 

Legal Mortgage. 

See Mortgage , 

Legal Representative, 

Of mortgagor, See Mortgagor . 

Lessee. 


Right of, to redeem 1228-1230 

Sea Parties to suit > Possession , 

Letter.. . 

Mere offer by, not a valid tender ... 1209 

Lien, 

Applicability of, doctrine of marshall- 
ing to ... 1184 

Charge and, distinguished ... 1253 

Doctrine of ... 1270 

Use of the term. Difference between, 
in English and Indian Law ... 1253 

In Contract Act ... 1253 

When may be created on moneys 
secured by a policy ... H44 

When partner’s lien a charge ... 1271 

1 Defiuition of. in England ... 1253 

See Salvage lien. 


Solicitor’s foe costs — See Solicitor . 
See Title-deeds, Vendor and Purchaser , 
and Words and phrases. 


L 

Laches, 

In enforcing right, how affects rule of 
priority 1164, 1165 

When bars a legal remedy ... 1164 

See Words and phrases . 

Lakhamukhi. 

An instance of anomalous mortgage ... 1247- 

1251 

Land Acquisition Act (1870). 

S. 9, Reference to 1103, 1489 

Land Acquisition Act (1894), 

R eference to ... 1051 

Landlord. 

See Parties to suit 
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Limitation Act (XY of 1877)*— (conoid.). 

Arts. 134, 144, 148, Reference to 1242, 1243 
Sch. II, Art. !79» Reference to 922-946 
Sch. II, Arts, 181, 182, Reference to 1521— 

■ . . 1523 

Sch. II, Arts 181, 183, Reference to ... 1473 

Limitation Act (1908). 

S. 3, Reference to ... 1151 

S. 10, When charge a trust under ... 1266 

S. 20, Reference to ... 1495 

Sa. 30 & 31, Raference to ... 849 

Sch. II, Art. 75, Reference to ... 911 

Art. 105, Sch II, Reference to ... 1161 

Art. 109, Reference to ... 853 

Art. 132, Governs limitation for suits 
relating to mortgage by conditional 
sale ... 849 

Art. 132, Reference to 832, 836, 1198 

Arts. 182, 135, Reference to ... 1300 

Art. 147, Reference to 832, 836 

Art. 148, Reference to ... 834 

Lis Pendens. 

Mortgaged property, Alienation of, after 
preliminary decree, is subject to ... 1488 

See Parties to suit . 

Loan, 

Contract to make, Nature and breach 
of 797, 798 

See Specific Performance, 

Local Usage, 

What is a ... 1252 

See Usage . 

Lord Cranworthrs Act. 

See Statute 23 and 2 4, Vic.; c, MB. 

Lord St. Leonard’s Act. 

See Statute 22 and 23, Vic, c. 35. 

Loss. 

Occasioned by default of mortgagee in 
possession 1133, 1152 

Lunacy Act, 4868, 

Reference to ... 1374 

Lunatic. 

Power of, to redeem through curator... 1232 
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Limitation— (conoid.) . 

In respect of transactions in which a 
decree for foreclosure may be passed, 

Law as to ... 1414 

Mortgage by conditional sale. 

Governed by twelve years under 
art 132, Lim. Act ... 849 

Limitation for, under law before 

Transfer of Property Act 1882, 850 
Period of, 

for supplementary decree ... 1536 

For interest on a mortgage 1420-1422 
Personal remedy by supplemental 
decree must be within 1534, 1535 

Recovery of surplus of income, for ... 1151 
Law of, right of redemption to, Sub- 
jection of ... 949 

Sale, Power of, not provided for in 
simple mortgage-deeds, how affected 832 
Starting point of, 

in case of default in payment of 

instalment ... 912 

for a supplementary decree 1535, 1536 
Suits to enforce a charge, for .... 1274 

To olaim contribution 1242, 1243 

To enforce a claim to surplus sale pro- 
ceeds of re venuesale ... 1106 

Usufructuary mortgage, Limitation 

for ... 857 

See English Mortgage . 

Limitation Act (XY of 1877). 

Reference to ,,, 832 

S. 20, Reference to 857, 1414 

Art. 2, Reference to ... 1578 

Sch. II, Arts. 10, 120 and 144, Refer- 
ence to ... 941 

Sch, II, Art. 11, Reference to ... 1415 

Sch, II, Arts. 57, 65, 120, 132, 134, 

147, 178, Reference to ... 1494 

Sch. II, Art, 97, Reference to ... 1042 

Sch. II, Arts. 99, 120 and 132, 

Reference to ... 1195 

Sch. II, Arts, 115, 116, and 132, 
Reference to 911, 1421 

Sch. II, Art. 116, Reference to ... 1430 

Sch. Hv Art. 120, Reference to 953, 996 
Sch. II, Art. 132, for suits to enforce 

a charge ... 1274 

Sch. II, Art, 132, for the use of the 
>' - word “charge” ... 1255 

Sch. II* Art, 132, Reference to 1041, 1103, 

. 1490 

Sch, II* Arts, 182, 147, Reference to, 1254 


Madras Customary Mortgages. 

Instances of anomalous mortgages 1248, 1249 
Maintenance, 

Charge oreated for, Enforcement of ... 1051 
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Mahoraedan Law. 

Form of Hindu and Mahomedan Mort- 
gages distinguished 784 

Origin and nature of bye-bil-wafa ex- 
plained 7 84, 785 

Majority let. 

S. 3, The minority of a person is sub- 
ject ... 1232 

Management, 

Of Property— Bights of Mortgagee in 
possession for expenses incurred in 
the —Sea Mortgagee in possession. 

Manager. 

Of a co-parcenary property— -See Joint 
Hindu family. 

Marshalling. 

Applicability of 

To other cases, surety of a 
debtor, eto. ... 1184 

To charges and liens ... 1184 

Contribution and, Difference between. 1202 
Contribution only a species of ... 1202 

Doctrine of 

and principle of contribution, 
Relation between ... 1186 

extension of, to purchasers 1183, 1184 

founded on ... 1179 

principle of ... 1178 

Enforceable in favour of an incum- 
brancer wbc36 charge is merely 
voluntary ... 1181 

English Law of ... 1177 

Equity considered, in applying the 
doctrine of ... 1181 

Forfeited by estoppel ... 1184 

Limits of 1179—1183 

Logical corollary of the doctrine of 
subrogation ... 1178 

May be excluded by contract ... 1182 

Must not impair first mortgage 1179, 1180 

Not applicable between a mortgagee 
and attaching creditors of the mort- 
gagor ... 1183 

Not intended to defeat the rights of 
subsequent mortgagees 1180, 1181 

Not permitted when rights are differ- 
ent ... U81 

Not unless there are two creditors of 
same common debtor 1182, 1188 

No, when security sufficient ... 1184 

Of Properties 1518 — 1515 

Origin of the rule of ... 1178 

G TP— 202 


Marshalling — (conoid.). 

Permitted where no injustice is done to 
debtor or creditor ... 1181 

Principle of, Same as in English Law 1177 
Right of 

one of, under application ... 1184 

prevails over contribution where 
the two, clash ... 1195 

Securities, of, S, 81 ... 1177 

To what claim the rule applicable. ... UTS 
Unsecured creditor may marshal ... 1183 

Volunteer disqualified from exer- 
cising the right of ... 1181 

Whether a charge holder possesses 
the right of ... 1272 

Whether notice necessary ... 1182 

Material Irregularity. 

When sale not invalid notwithstand- 
ing 1516, 1517 

Maxims. 

Accessio cedit principal! ... 977 

Audio alteram partem ... 1499 

Gertum est quod certum redd i potest... 800 
Certum est qui certum reddi potest ... 1260 

Certum est quoa certum reddi potest... 1263 
Cessante racioue cessat ipse lex 875, 876 
Gessante ratione legis cessat ipse lex... 1386 
Contra non valentem agere nulla cur- 

rit prsescriptio ... 1135 

De minimis non curat lex ... 1044 

Ex turpi non oritor actio ... 1050 

Falsa demonstrate non nocet cum de 

corpore (or persona) constat 800, 801, 802 , 
Omne majas continent- in semirfus ... 1206 

Ornne majus continct in se minus ... 1277 

Omne principals trahit ad se acces- 
sorium ... 1226 

Omnia preesumuntur rite esse acta ... 838 

“ Once a mortgage, always a mortgage, 
and nothing but a mortgage ” ... 936 

Nemo potest esse deminus et tenens 1277 /,« 
Prior tempore potior jure ... 782 

Qui facit per alium facit per se ... - 869 

Qui facit per alium facit psr se ... 1451 

Qui prior est tempore potior est jure 

925, 1355, 1156, 1176 
Redeem up, freclose down 1123, 1124 

Superficies solo cedit ... 979 

Mayukha, 

Ch. V, S. 1, Cl. 17 Reference to 1423 /.w. 
Memorandum. 

Deposit of 894— 896- 

See Deposit 
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on novation 1292 

where person acts in ignorance 
of his rights 1297 

where remedies in two securities 
not co-extensive 

Non-existence of cLira against which 
mortgage c mil be kept alive at time 
of sale if affects priority by creating. 
Novation distinguished from 
No, where continuance of charge 
beneficial to owner 
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Merger. 

Acquisition of equity of redemption by 
prior mortgagee unknown to later 
mortgagee creates none ... 1281 

Against revenue sale 1296 , 1297 

Doctrine of 

in the case of a charge, bow 
obviated in English practice. 1280 
necessary condition for ... 1281 

of securities ... 1280 

rule as to ... 956 

rule of law ... 1280 

stated 1280 , 1281 

The benefits and evils of ... 1280 
Earlier security merging in later 
depends on benefit and intention ... 1283 

Equity of redemption acquired by 
mortgagee merges mortgage and de- 
nies interest from subsequent mort- 
gagee ... 1296 

Equivocal declarations, Effect of, on 1280 
Eraud prevents 1298 , 1299 

Intention to, how far a guiding 
principle for the applicability of the 
doctrine of ... 1280 

if imputable to man who is 
ignorant of his rights ... 1281 

prevent, Inference of ... 1287 

Judgment on subsequent security is 
no, of earlier charge ou security ... 1295 

Mere omission to connect two secu- 
rities in deed freshly drawn up, 

Effect of, on ... 1286 

Mortgage of proprietary rights and 
leise of Khudkhast of same if 
creates ... 1287 

Mortgagor paying off incumbrance if 
affects subsequent incumbrancer ... 1300 
No, if higher security be in- 
effectual ... 1281 

No, of subsequent interest on 
redemption of prior charge 
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Merger — (conoid.). 

Of charge secured by term contrary 
to admitted intention of owner 
Of charge when paid off by owner of 
estate of inheritance 
Once taken place, Effect of, on right 
once extinguished 

Presumption against, in case of 
ambiguity in declarations of 
Presumptions as to 1287, 1288 

Prevention of, afforded by slight 
evidence 

Question of, governed by actual in- 
tention of parties, when the two 
securities are vested in the same 
person 

Revival of higher securities and 
doctrine of 

Severance by. On mortgagee’s acquisi- 
tion of portion of mortgaged property 
Vendor’s lien not merged in mortgage, 
Priority of 

When a necessary consequence 
When to be presumed 
When will arise and when not 1283, 1284 
Where charge used as shield against 
rival incumbrancer 

Where equitable mortgage by deposit of 
title deeds is followed by assignment* 

Where mortgagee is mortgagor’s 
administrator 
Where not hindered 1295, 1300 

Where owner of estate having charge 
on it dies ... 1287 

Mesne Mortgagee. 

Limitation for suit by 1128,1129 

Prior morigagee and 

competition between— Question ' 
of priority 

rights of 1124- 

Bights of, inter se. 

mortgagee’s Equity of raderap- 1 

tion not affected by 1123, 

principle of the rule 
8. 75 

Bight of, to redeem and foreclose* 1564, 
Ministerial Proceedings. 

Effect of, judicial, and taken before 
passing of Tr..P#. Act*^fter : 'itsehftct- ■■ 
ment 
Minor, 

Bight of, to redeem through his guard- 
ian-' • ' ... 1231 
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1281 

1286 

955 

1290 

1280 

12S0 
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1284 
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Minor and Guardian, 

See Guardian and Ward. 

Minority. 

Question of, immaterial in 'respect of 
mortgage of co-parcenary property... 1879 
Misdescription. 

Effect of, on sale ... 1520 

Misrepresentation. 

Definition of, in Contract Act ... 1158 

Forfeiture of priority on account of 1158, 1159 
Mistake. 

Effect of, oo priority ... 1298 

When deprives a mortgagee of his 
priority ... 1166 

See Merger , Unilateral mistake, 

Mitakshara Law. 

, See Hindu Lata, 

Money, 

Deposit of, in Court, due on a bond ... 1201 

In deposit ia Coucfc, Right of mort- 
gagor to ... 1204 

Obtained by in Insurance— See Mori - 
gigee in possess ion, lien 
Money-decree. 

See Decree . 

Money-lenders Act, 1900 (English) 

Reference to ... 1132 

Mortgage. 

Accession to mortgaged property, prin- 
ciple of 1077 

Admissibility and proof of unregis- 
tered 879—881 

After-acquired property, mortgage of, 

Validity of ... BOB 

All persons having interest in, or 
right of redemption, Impleading of, 
Necessity of ... ^44 

Anomalous, cl. (c), S- 63, if applicable to 1047 
Anomalous mortgages (S. 98) ... 785 

Applicability of S. 67 to, executed after 
commencement of Tr, P. Act ... 1009 

Application of S. 68 to, and not to 

charge ... 1029 

A species of jura in re aliena ... 785 

Assignment of 8SB, 889 

Assignment of future coffee crop as 

security for loan if a ... 791 

Attestation of execution necessary 872—874; 
Bargain paper when may amount to... 788 

Benami, Suit to enforce, Beneficiary as 
co- plaintiff in, Impleading of, Liw 
as to 1358,1359 
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1358 

I0U 

785 


1357 


Mortgage— (confed,). 

Benamidar mortgagee, to sue alone on, 
competency of 

Benefit of, Loss by mortgagee of 
Bengal Reg. XVII of 1836, Before and 
under 

Bond containing stipulation entitling 
obligee to recover money from im- 
moveable and moveable property... 

By managing member, Suit for, All 
co- parceners ia, Necessity of im- 
pleading 

Bye-bd-wafa form, Reason for adop- 
tion of, by Mihomedans 
Charge and 

Difference between, Importance 
of ~ 1254, 1255 

distinction between 1254, 1255 

distinction between depended, 

on limitation ... 832 

distinction between, 8. 100 ... 780 

stand on same footing for priority 1284 
Charge how differs from ... 786 

Characteristics of ... 785 

Civil law, In, and ancient history of... 781 

Claim for contribution not to be joined 
with one on 

Claimants by paramount title not 
interested in 

Classification and forms of ... 

Common law mortgages, classification 
of 


1194 

1351 

825 

784 


Consideration for 817 — 821 

Contract of 

O. 34, r, 3, Order under, extin- 
guishes relationship of creditor 
and debtor created by ... 1477 

plac8 of performance under. 

Law as to •••.; 916 

Contracts preceding or relating to, 

whether registration necessary ... 865 

Contract to, 

creates no right in rem ... 795 

if capable of specific perform- 
ance 795-797 

mortgage “all my real and 
personal estate 59 not void for 
uncertainty nor opposed to 
publics policy and might 
amount to a, on after-acquired 
property ... 799 

mortgage and, Distinction bet- 
ween 795,796 

Costs of, subsequent to decree ... 1562 
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Mortgage— (contd.). 

Covenant not to alienate, 

does not constitute charge or 793, 794 
where no intention expressed 
to pledge specific immoveable 
property, does not constitute 
Creditor taking, on debtor’s lands re- 
tains priority by subsequent mort- 
gage of same property with other pro- 
perty 

Decree in redemption suit, nothing 
found due or where mortgagee has 
been overpaid ... 

Decree on, when may be rendered in- 
capable of execution 
Deed failing to operate as, cannot be 
used as creating a charge 
Defined 

S. 58 

and definition discussed 
and clssification of, in Code 
Napoleon 

in English and American law 779, f,n 
of, in the English Conveyan- 
cing Act 

Discrimination between no contract 
of mortgage and void 
Doctrine of reciprocity, Application 
of to 

Document described as, will not 
become one y V'- \ ^ V; 

Enforcement of, by mortgagee 
English and Indian law definitons of, 
Distinction between 
Essential requirement of, is transfer 
of interest 

Evidence dehors deed to discover its 
intention, Admissibility of 
Expressions used in, if conclusive 
indications of intention ... 

Extinguishment of. By acknowledg- 
ment, in writing 

Fastens on mortgagor’s property ob- 
tained by exchange or partition ... 

For future advances, Principle of the 
rule 

Form of 

For subsequent advances, When bind- 
ing* S. 79 

Four kinds of, recognised by Act 

Future crops, of, when valid 
Future property. Contract to, and 

specific performance 796, 797 
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1561 

1459 

874 

777 

782 

779 


1254 

1040 

901 

793 

1014 

780 

786 
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Mortgage— (contd.), 

Hindu and Mahomadan forms of, dis- 
tinguished ... 784 

Historical retrospect of 783, 784 

History of English law of 783, 784 

• Holder. of a registered, and of m equit- 
able mortgage, Priority between. 896 
Immoveable property, Of, only dealt 
with in Act ... 778 

Incidents of 4 ' 815, 816 

Indivisibility of 

illustration of rule as to, S. 67, 
cl, (d) 1024, 1025 

law as to ... 951, 

exceptions to ... 951 

rule as to, Exception to 1025, 1026 

Instruments directly or indirectly 
providiog.for power of sale held pre- 


viously to be 

... 882 

Instrument not taking effect for want 

of operative words, remedy in cases of 808 

Instruments providing for power 

of 

sale if charges or 

... 832 

Intention in, Test to find out 

786, 787 

Intention to keep alive, clue to 

... 1285 

Interested in, 


kinds of persons not 

... 1849 

reversioner, Not person 

... 1349 

Interest transferred in a 

... 785 

Language of creation need not be in 

any special form 

... 825 

Legal and Mortgage, Distinction 

between 

... 798 

Lease and 


distinguished 

... 819 

distinction between 

812-814 

Lease, Of the nature of, Contract 

zo 

execute 

... 796 

Limitation for 

882 — 836 


Madras High Court Bales in respect 
of suits relating to charges and 1311—1816 
Mods proof of of 875, 877 

Mortgage-deed given as, if creates a ... 787 

Mortgagor to pay proper Btamp ; duty ; 883 

Mortgages void for uncertainty ... 799 

Moveables, of, Question of, discussed 898 
Moveable property, of ... 773 

Nature and attributes of , dlaotissMin ; 

detail 7 85, 7S6 

Necessity for proof when arises ... 875 

Not relinquished by baking promissory 
note for interest ... 1295 

Novation of, requires extinction of old 
mortgage 7 98, 799 
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Mortgage — (eonfcd,). 

Object of legislature in codifying law 
of, and prior Indian law of’ 781, 782 

Of moveable property, No provision 
with regard to ... 1172 

Old and present law, Divergence 
between 783, 784 

•On failure of a mortgage, personal 
covenant when unenforceable 878, 879 

. ■; ''Particular . words if necessary to ■ consti- 

tate ... 792 

Parties to, 

arrangement qualifying right to 
redeem by ... 943 

extinguishment of right of re- 
demption, by act of ... 932 

suit for persons having contin- 
gent interest, to be added as, 
disqualification of ... 1354 

suit for persons qualified, and 
not qualified to be joined as 1350 
Paying off, indicates no intention to 
keep it alive ... 1290 

Payment, discharge or release of, 
destroys charge created by ... 1*293 

Parsons competent to 8L4, 815 

Suit for persons pleading jus tertii. 
Disqualification of, to be impleaded 
in ... 1350 

Pledge and, Relation between ... 784 

Possession, mortgagee’s right to, must 
arise under ... 1046 

Possible remedies under ... 1022 

Power of High Court to make rules, 

as to charges and, S. 104 1804—1339 
regarding charges and, Prin- 
ciple of the law, as to ... 1305 

Power of sale in a, 

before the Act, discussed 1054, 1055 

in other systems of law ... 1055 

principle of 3058, 1059 

provisions relating to, Discus- 
sions in Council 1057, 1058 

validity of, when sale out of 
Court ... 1059 

when to be exercised 1059, 1060 

when valid ...1053, 1054 

Power to deposit in Court money due 
on, Si 83 1204 

Previous state of law as to ... 825 

Principle of, Discussion of underlying 782 
Priority of vendor’s lien not merged in 1290 
Proceedings subsequent to sale under 
a, Procedure applicable to ... 1305 
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Mortgage— (contd.). 

Proof of 875—877 

law as to ... 1408 

Property comprised in a, who are to be 
joined as parties in a suit for fore- 
closure, sale or redemption of, S. 85 
(repealed). ... 1215 

Property less than Rs, 100 in value, 
Necessity for registration of, discus- 
sed 887, 888 

Property mortgaged is certain if ascer- 
tainable ... 800 

Recital of nature if conclusive regard- 
ing it ... 798 

Recovery of balance due on, 

S. 90 (repealed) ... 1217 

O. 34, r, 6 ... 1524 

Registration and Attestation of 861, 862 
history of the section re 862— 864 
Registration— Valid & invalid 867 — 869 

Registration & writing of, Previous 
law-. ^ - ... 864 

Remedy on failure of, consideration 
of 1040, 1041 

Renewal of ... 1293 

a mortgaged lease, S. 71, 983 — 988 

1081 

Repurchase, mere stipulation for, is 
not indicative of ... 794 

Rights of the assignee of a ... 889 

Right of redemption of a son, See Son . 

Rules for carrying out Provisions of Tr, 

P. Act regarding charges and, Bom- 
bay High Court’s power to make 13.10, 1311 

Running account, for security of ... 819 

Sale subject to 1567, 1568 

Sale with right of repurchase and, 
Distinction between ... 808 

Security for debt is distinguishing 
feature of, apart from other transfers 

807, 808 

Signature of mortgagee to a, essential 

. 869-871 

Simple, No transfer of ownership in ... 1020 
Stipulation as to compound interest in 
deed of, if hard and unconscionable 1484 
Stamp duty leviable on 881, 882 

Subsequent, Suit to enforce, Prior 
mortgagee, If necessary party in, 

Law as to 1351 — 1353 

Substituted security, In cases of ... 817 

Successive, Re- conveyance, in cases. 

Law as to ... 929 
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really sales g< 

Transactions held to be 8< 

and not to be 79 

or otherwise 00 

Transactions not held to be 
Transfer, if should be express 
Transfer of a, and assignment of a 
ohose-in- action, D>ff rence between. 
Transfer or charge, whether 
Trust and, Distinction between 
Two witnesses mast attest a 7. 
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Mortgage— (canid.). 

. Suit for 

adverse claimants, and claim- 
ants by paramount title, If 
proper parties to ... 1350 

erroneous Decree in, Effect of ... 1479 
lessee or tenant, If necessary 

party to ... 1348 ' 

mortgagor parting with his 
equity of redemption, not a 
necessary party in ... 1355 

parties to ... 1347 

persons who are necessary 

parties to a, Rule as to ... 1845 

proper parties in, Distinction 
between necessary parties and... 1348 
purchaser not joined in, Rights 
of, Law as to ... 1396 

rights of defendants in, Find- 
ings with reference to, If 
available as estoppel ... 1345 

to be pleaded in, persons plead- 
ing jus tertii , Disqualification 
of ... 1350 

unnecessary Parties to ... 1348 

Suit on 

when lies for personal re- 
covery ... 1409 

not suit for recovery of debt 
requiring succession certifi- c 
cate ... 00! 

son governed by Mitakshara 
Law, not joined as party to, 
when bound 1388— 1390 

unregistered ... 1409 

unregistered, Law as to ... 1409 

Suits relating fco—See Practice and 
Procedure. 

Test whet her transaction is 807, 808 

Third p trues to, Rights of, not affect- 
ed by 8 . 63 ... 3032 

Time, when essential in contract of... 915 

Transactions appearing to be, but 
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Mortgage— (conoid .) , 

Uaattesfced, Operation of 878, 879 

Unregistered, Rejection of, Effect of 924 
Unstamped, Whether and when admis- 
sible in evidence ... 883 

Usufructuary, Covenant to pay under, 

Effect of 1018, 1019* 

Usufructuary, Covenant by mortgagor 
not to alienate property under ... 1017 

Usufructuary, mortgagor’s failure to 
deliver possession, after execution of 1018 
Usufructuary, Personal covenant in, 

Effect of ... 1039 

Usufructuary, Personal covenant to 
pay, Addition of, if alters nature of 1039 
Usufructuary , Personal liability . Matter 
of express contract in mortgage by 
conditional sale and ... 3039 

What accessions pass with 1078—1081 

What is a usufructuary ... 1153 

What pavsses on ... 815 

What property may be mortgaged ... 814 

When to be by assurance, S» 59 861—893 

When writing and registration com- 
pulsory 061, 862 

Writing and registration of, mad© com- 
pulsory for first time by the Aot ... 864 

See Cant* Potion, English mortgage. 
Equitable mortgage , ln<umbr<>nce f 
Insolvency, Interest, Merger, Mart- , 
gagee in possession , Subsequent ad van 
ces $ Welsh Mortgage , JSmipeshgi 
leases. 


Mortgage by Annuity Deed. 
Description of 

Invented to evade usury laws 


780 
7 SO 


Mortgage by Conditional Sale. 

Anomalous mortgages and their rela- 
tion to » 

Bang, Reg. XVII of 1806, Before and 
after . 

Collateral stipulations in, validity of 
Conditional sale distinguished from ... 
Defined 
D. fined, 8. 5* 

Definition and meaning of 
'Equity of; redemption , English haw -of,; 

if applicable in Madras to 813 

E orm , of Words, : ; Necessity , 'Of ; ’ parii.- ■ 
culare 818, 849 

History of, in Madras and Bombay 842-846 
Limitation governing 049 s 800 
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Mortgage by Conditional Sale— (conoid ), 

Not treated as mortgage in English 
■ Law ... 780 

Oral evidence, Admissibility of, to 
show intention to redeem 843—846 

Ownership actually transferred ... 785 

Personal covenant absent from ... 859 

Personal liability for repayment: of 
loan, absent in, and in usufructuary 
mortgage ... 851 

Previous law and history of, traced 836—848 
Previous State of law of, in Bengal, 

United Provinces and Central Pro- 
vinces 886—842 

Sale and, distinguished ... 843 

Sale with condition for repurchase and, 

Distinguished ... 836 

Test to ascertain whether deed is condi- 
tional sale or 848, 849 

Transier of Property Act, Effect of, on 


old law regarding it 

... 846 

Vernacular names for 

... 836 

See Morig igee. 
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Actionable claim, Whether an 

... 822 

Costs considered as part of 

... 1554 

Interest on, cessation of, 8. 84 

... 1212 

Moveable property, If 

... 786 

Whether sale extinguishes 

1520, 1521 

S«.e Goninoutwn . 



Mortgage-decree. 

Assignment of, not compulsorily regis- 
trable ... 1495 

Leave of Court, under, mortgagee pur- 
chasing with, Position of ... 1512 

For Bale, L mitation for execution of ...1521 — 

1523 

Property sold under 

re purchase of, law as to ... 1507 

who may re-purohase ... 1508 

Property sufficient to pay off, Sale 
of ... 1493 

Property under, Conduct of sale of ... 1509 

See Mortg igor . 

Mortgage. deed. 

A covenant in, Scope of ... 993 

Construction of, for determination of 

time of re-payment — 1 $71 

. Defined . 

. S. 58 777 

and explained — 324 

Definition of, in Stamp Act 778, 779 

See Documents . 
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Mortgaged Lease. 

By assignment or sublease of term ... 998- 

Kinds of ... 998 

Mortgagor notifiying unwillingness to 
redeem case, effect of ... 988 

■v : : Renewal of ... 1082 

' principle of the rule ... 1082 

rights of ih8 mortgagee ... 1081 

Rights and liabilities of mortgagor 
and mortgagee as to, S. 65, CL (d).,. 998 

Mortgaged Property. 

Accession to, S. 70 ... 1077 

Attachment of 

repealed law (S. 99) ... 1252 

in execution of decree when no 

specific order for sale made ... 1015 

Destruction of, by extraneous causes, 
Liability of mortgagor on ... 1050' 

Disability of mortgagor to redeem por- 
tion of ... 901 

Implied warranty of title of ... 992 

Mortgagee’s liability to deliver, with 
ail accessions ... 926 

Mortgagee’s interest in, if defeated by 
mortgagor’s fraudulent conduct ... 992 

Mortgagor's liability to furnish an- 
other security on destruction of ... 1050 

Natural or accidental destruction of, 

Prov. to S. 68, to, Restriction of ... 1051 
Omission to implead person interested 
in, Consequence of ... 1368 

Portion of 

mortgagee’s acquisition of, 
effect on indivisibility of 
mortgage ... 951 

redemption of, Law as to 950, 951 
Possession of 

mortgagor in, Waste by, Law 

as to, S 66 1000 —1008 

mortgagor’s liability to secure 

oomplete and peaceable ... 1045 

Property that may be mortgaged ... 814 

Redemption of, whole or part ... 1224 

See Mortgage , Mortgagee, Mortgagee in 
possession. 

Mortgagee. 

Acceptance of negotiable instrument 
by, Non extinction of original secu- 
rity by ••• 913 

Acquiescence by, In diminished secu- 
rity for long time, Efiect of 
Acquiescence of, in bis dispossession, 

bars his remedy under S. 68 1047, 1048 

Acquisition by, modes of 


1049 


956 
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Mortgagee— (contd.). 

Mortgaged property, Specification of, 
Essential for a 799, 803 

Mortgagor becoming trustee for, if 

entitled to foreclose, S. 67, Cl. (6)... 1023 

Mortgagor from denying title of, 

Estoppel of ... 991 

No marshalling between a, and attach- 
ing creditors of the Mortgagor ... 1183 

Obtaining of collateral advantage, for 
fresh consideration by, Legality of... 94.2 

Other rights of, Law as to ... 1*411 

Persons entitled to demand reconvey- 
ance from ... 922 

Power of sale 

in English law ... 1055 

when to be exercised 1059, 1080 
Power of, to create tenancies ... 1139 

Possession by 

application for, Time for, Law 
as to ... 1475 

mortgagors obligation to protect 1046 
disturbance of, Law as to, S. 88, 

Cl. (c) 1045, 1046 

Possession, Bight of, to be placed in, 
accrues from date of final decree of 
foreclosure ... 1477 

Principal by, Acceptance of, If debars 
him from claiming Interest ... 1414 
Prior, Suit to enforce subsequent mort- 
gage, If necessary party in ... 1851 

Puisne, 

accounts taken in earlier suit 
If bound by ... 1404 

disability of, to eject, if prior 
mortgagee becomes auction- 
purchaser ... 1395 

obtaining of an order for sale by 1020 
omission to join. Effect of ... 1393 
rights of, as against auction- 
purchaser ... 1334 

Purchase by, of part of mortgaged 
property, subject to his charge, 

Effect of 1514, 1515 

Purchase by, of property to be sold ' 
under his power of sale, prohibited 

1072, 1073 

Purchase without leave by, Legality of 1511 
Question : whether /a, ' if a second or' ^ 
subsequent, how to be decided ... 1109 
Recoverable by, Items of account . 1415 ■ 

Remedy of, 

after sale 1520, 1521 
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Mortgagee — (oontd .) . 

Acquisition of mortgaged property 
compulsorily made entitles, to 
compensation 317 

■ Application under S. 83 by, Eessentials 

of 1307,1311 

Assignee if included in term .E 822 

By conditional sale 

remedy of ...1022 

right of, to sue only for fore- 
closure ... 1016 

Can, redeem 1226, 1227 

Conflicting remedies of 1022, 1023 

Contract to, future property ... 796 

Costs of, subsequent to decree, S. 94 

(repealed) ... 1236 

Defined 821, 822 

Defined, S. 58 ... 777 

Defined in Stamp Act ... 779 

Disability of, to forclose or sell, incase 
of works of public utility, S 67, Cl. ( c ) 1024 

Duties of, in a Redemption suit 1551, 1552 
Effect of third, redeeming first ... 1121 

Election of securities by 1288, 1289 

Grant of long lease to, Law as to ... 927 

Heirs of deceased. See Foreclosure . 
Impairment of security of, By wrong- 
ful act or default of mortgagor, S. 68 
cl, (h) 1042, 1044 

Incompetency of, and mortgagors and 
How relieved against ... 1303 

Injunction and recovery of damages, 

by ... 1003 

In possession 

difference between rights of non- 
possessory mortgagee and, ... 1032 

when liable to account /gdhvh? 1412 
Leave to bid, when granted to ... 1511 

Liabilities of 

in case of assignment of mort- 
gaged lease ... 938 

to account, in sale, under power, 
of property in possession ... 1078 

to account when arises ... 1412 

to make restoration of property 
in same condition ... 927 

to realize security in the only 
way prescribed in Tr, P. Act. 1403 
to specifically raise pleas in suit 
to recover mortgage-money... 1044 
to sue in respect of whole mort- 
gaged property ... 1025 

Limitation of rights of, S, 67, cl (n), 1016, 

y:':h - 1018 
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Mo rfcgagee — (contd .) . 

against person not joined as 
party to a suit 1386, 1387 

under S. 67, if concurrent ... 1031 

under S 67, Nature of 1080—1082 
when deprived of his security 
for want of title in mort- 
gagor . ... 998 

when mortgagor commits 
active waste 1003, 1004 

when prohibited from bringing 
mortgaged property to sale 
without instituting a suit for 
sale 1581, 1583 

Bights of, 

to accession to mortgaged 
property ... 1077 

as against third parties 1082, 1084 

as purchaser, as against sub- 
sequent and prior mortgagees 1513 
for personal recovery, when 
enforceable ... 1045 

for reimbursement of expenses 
for defending his title ... 997 

purchasing equity of redemp- 
tion ... 1277 

to a renewed lease when the 
mortgaged property is a 
lease ... 1081 

to bring one suit in case of two 
mortgages on same property 1016 
to costs, against whom avail- 
able ... 1563 

to mortgage money with in- 
terest, on redemption ... 973 

to relief, depends on nature of 
possession assured ... 1047 

to repurchase mortgaged pro- 
perty ... 1454 

to sue for foreclosure or sale, 

S. 67. 1008-1028 

to sue mortgagor alone, In 
respect of mortgage of stri~ 
dhan ... 1366 

under a supplementary decree 

1532, 1533 

subsequent, to pay ofi prior, 8. 74 1106 
Revenue Bale, owing to default of ... 1106 

Severance of interests of several, when 
allowed **• 

Simple, 

remedy of, Sale through Court. 1019 
Right of — to sue only for sale... 1016 
to sue personally — 1036 

0. TP— 203 


Mortgagee— (conoid.). 

Simple, Stipulation of additional 
remedy by, if entails forfeiture of 
statutory remedy 

Statutory rights of 1014 

Subsequent and prior, Right of former 
to pay off latter — Procedure pre- 
scribed discussed 

Subsequent mortgagee not bound by 
accounts between prior mortgagee 
and mortgagor 

Suit by, Defence to 

Suit for damages on breach of implied 
contract by 

Suit for mortgage-money on failure to 
secure quiet possession by 

Usufructuary, 

creditor of, Disability of, to 
attach mortgagee’s interest 
as “debt” 

disability of, to sue for fore- 
closure or sale 

heirs of, When entitled to sue 
without succession certificate 
. remedies of, other than the 
one defined under S. 58 
remedy of, to realize his secu- 
rity by possession 1016- 

right of, to sue for sale, if there 
is agreement to repay the 
principal 

personal non-liability of, Prin- 
ciple of 

suit by, for sale, where posses- 
sion is only in lieu of interest 
suit for possession by, Right of, 
when acorues 

when entitled to sue for 
damages for dispossession by 
act of mortgagor 

What items of account recoverable 


When entitled to add costs to mort- 
*gage-debt 1562, 

When, entitled to bid at sale 
When is a, in possession 
When must pay costs ... 

When not entitled to interest 
See Consolidation , Equitable mort- 
gage, Estoppel^ Inter est, Mortgaged 
lease , Mortgaged property, Mortgage- 
money, Mortgagor , Possession , Prac- 
tice and Procedure , Priority . 
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1133 


1152 

1183 


1143 


1143 

1134 


1144 


Mortgagee in Possession. 

Cannot acquire any adverse title by 
the operation of the law of limita- 
tion, and cannot be absolved from 
liability to account 

Duties of, (S 76» 1131* 

exceptions to certain, in cases 
when receipts have been 
agreed to be tnken in lieu of 
interest, S. 77 

extent of ... 

not to commit waste 1142, 1143 

not to commit waste, Not appli- 
cable to ameliorative waste ... 
not to commit waste, which is 
destructive or permanently 
injurious to property 
principle of the rule 
to apply insurance money to 
1 reinstate property 1143, 1144 

to apply insurance money to re- 
instate property, English and 
Indian Law, Difference bet 
ween 

to appropriate income after 
necessary deduction to interest 
and towards mortgage debt 1149-1151 
to collect rents and profits 1137 — 1139 
to keep and give accounts ... 1144 

to make repairs necessary for 
the preservation of the pro- 
perty ... 1142 

to manage property with ordi- 
nary prudence 1186, 1137 

to pay all public charges 1140, 1141 
no less the interest of, to pre- 
serve property from forfeiture 
or sale 

whether bound to perform, 
even when possession not as 
mortgagee 

Effect of tender by mortgagor on rights 
and duties of 1151,1152 

Liability of, for rents and profits col- « 

looted by the Mortgagor 1139, 

1140 

history of 1152, 1153 

"to account for illegal collec- 
tions ... 1140 

to pay interest on profits ... 1151 
to render accounts, Extent 
of 1145-1147 

to render accounts, when 
exempted from 1153, 1154 


1134 
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Mortgagee in Possession— {contd ). 

Limitation for recovery of surplus in- 
come from ... 1151 

Loss occasioned by default of 1133, 1152 

Need not be in actual physical posses- 
sion 

Non-liability to account, when 1 arises 
Not bound. 

to carry out repairs out of his 
own pocket 

to pay public charges out of his 
pocket 

to secure highest rent 
Not entitled to recover costs incurred 
as on an unnecessary and harassing 
litigation 

Not liable for aotual profits of 
land 

Not liable to aocounfc, if possession 
obtained through court 
Occupation need not be personal 
Payment with rests, effect of 
Payments made by, rate of interest 
allowed on 

Position of, is that of a trustee 
Possession may be actual or construc- 
tive to impose liability to keep and 
give accounts 
Possession of, not adverse 
Power of, to create tenancies 
Presumption against, 

from refusal to account 
from non-production of ac- 
counts 

Rights of, (S. 72) 

principle of the rule 
applies to all mortgages irrespec- 
tive of their date of execu- 
tion ' ... 1084 

how affected when he is also 
lessee 1C 86— 1088 

to charge for expense incurred 
in management of the 
property 1090—1092 

to charge for money spent by 
him 

to charge for premiums in 
insuring the property 
to charge tor renewal of the lease 
to payments mtde in respect 
■ of .Government revenue • ; 

to recover expenses in support* 
r ing his own title against the 
the mortgagor 1099, 1100 


1088 

1154 


1142 

1140 

1137 


1092 

1137 

1146 

1139 

1150 

1038 

1145 


1144 
1185 
1139 

1148 

1146, 1147 
1083, 1.084 
1084, 1085 
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Mortgagor— (contd.). 

Duty of, 

to preserve mortgaged property. 1001 
to prevent setting up of hostile 
claim ... 992 

towards mortgagee ... 992 

Effect of tender, on right and duties of 
mortgagee in possession 1151, 1152 

Estoppel of ... 991 

Express contract by, Effect of, on S. 66. 1006 
Implied contract by, Statutory coven- 
ants subject to ... 990 

Incumbrance paid ofl: by, cannot be set 
up against subsequent incumbrances 
created by him ... 1300 

In possession 

lialilifcy of, to preserve pro- 
perty ... 1001 

non-liability of, for defceriora- 1001 
tion rights of ... 1004 

Lease of mortgaged property by, in 
India, Law as to 1005, 1006 

Legal representative of, Necessary 
party ... 1357 

Liability of 

as trustee, when mortgage is 
void ... 1040 

distinction of, under Cls, (b) 
and (c) of 8, 68 ... 1044 

for payment of Government 
charge, continues even after 
sale of equity of redemption, 997 
to pay rent, When does cease ... 997 

Limitation of liability of, under S. 68 
Oh (6) 1044, 1045 

Meaning of, in S. 95 1238, 1239 

Mortgagees and, Incompetency of. 

How relieved against ... 1303 

Mortgagee’s remedy against, after sale 
toy f ''';G I'/".' 1520,1521 

Mortgagor’s purchase of reversion of 
lease merges term in mortgage ... 986 

Not affected by tacking ... 1176 

Objecting to a sale, should apply under 
8 . 47, C.P.O. (1908) ■ ... 1580 

Omission by— See Redemption. 

Personal liability of 

; : limitation for 1041, 1042 

non-implication of, under Tr. 

| ■ '' ... , 1028 
Presumption as to, in simple 
* : and English mortgage ... 1038 

1 unto 1 0. 68, Oh 1 (a), Binding , , , 

^0 imMtM $ "/ . , 1033 
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Mortgagor— (con td , ) , 

Possession 

by one co- mortgagor of whole 
mortgaged property becomes 
adverse to other co. mort- 
gagors ... 857 

right of, to recover under S, 62, 
cl. (6) 973,974 

Power of 

to designate property to be sold 
but not to specify the order in 
which the properties are to be 
'' "sold '■ . 1515' 

to object to a sal© 1515 — 1517 

and also of assignee of mort- 
gagor’s interest to question 
validity of sale 1515, 1516 

to redeem, Whether should be 
whole or part of property 1544, 1545 
Power of Court to grant relief to, In 
respect of fraud, coercion, undue 
influence, and misrepresentation ... 1437 

Reconveyance of property to, How 
effected ... 928 

Promise to pay by, If one of * binding 5 
nature ... 1034 

Rights of 

in a equitable mortgage ... 837 

to call for accounts only arises 
when mortgagee is In posses- 
sion ... 1124 

to lease mortgaged property 
after passing of mortgage- 
decree ... 1003 

to money deposited in Court, 

S, 83 : ; : ; ; ' : ... 1204 

to redeem, Revival of 1116—1118 
to return of mortgage-deed ... 925 

to set of! over payments to- 
wards interest ... 1414 

Rule as to valid payment of debt to 
^ any', co-creditor by. Exception to ' to , 910 
Sending money by post or money order, 

Law as to r 914 

Signature of, essential to a mortgage 
,/ V ' : /•/'■ " ; ; ,, ^ ^ 869—871 

Subsequent acquisition of .title,: ttrpro* 
perty mortgaged without title by, 

Eject: of , 914 

Suppression of prior incumbrance by, 
confers on mortgagee right to sue 
lor recovery of money ... 1942 

Usufructuary suit for redemption by, 

Power 0! Court to order sale in . M 1017 
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Mortgagor— (concld.). 

Ways by which, can help mortgagee 
to secure quiet possession 996, 997 

What amount to be paid by ... 912 

What must be claimed by, in a suit 
for redemption 1542, 1513 

.. When could. redeem' .-by: paying 'only a 

portion of the debt 1543—1545 

Whether representatives of a deceased, 
are co-mortgagors for purposes of 
contribution ... 1239 

Wrongful acts of, kinds of 1042, 1043 

Wrongful act or default of— See Mort- 
gagee, Consolidation, Contribution , 

Deposit , Equitable mortgage , Equity 
of redemption, Mortgaged lease t Mort- 
gaged property , Redemption, Tender, 

Waste . 

Mortuum Yadium. 

Form of mortgage once recognised by 
English Law ... 7S0 

Movable Property. 

Bill of Sale Acts provide for mortgage 
of movable property in English Law. 1172 
Mortgage debt if ... 786 

Mortgage of, English and Indian Law 1172 
No provision with regard to mortgage 
of ... 1172 

Eagistration not necessary even in un- 
exempted area in the case of mort- 
gage of ••• 896 

Sale of, by the pawnor, governed by 
Contract Act 1055 

Subsequent advances on the mortgage 
of ~ I... H72 

Mortgage of, Question of, discussed ... 898 

Muddafcakriyam. 

Form of Mortgage 784 

Multiplicity of Suits. 

See Suits. 


Nazarana. 

See Commission , 

Negligence. 

Against negligence, how affects prior- 
ity 1168, 1164 

In law, what is 

Mere, not enough to entail forfeiture 
of priority **• 1162 
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Negligence — (conoid.). 

Must be 

a breach of duty to public or to 

person affected 1162, 1163 

m the transaction itself and the 
proximate cause ... 1163 

What. is ..." 1159 

Negotiable Security. 

See Payment, 

Negotiable Instrument. 

See Mortgagee . 

Newspaper. 

Notice in, not a good tender ... 1209'* 

Niawa. 

Instance of anomalous mortgage ... 1247 

Nirmutal. 

What is a ... 1250 

N.W.P, Land Revenue Act. 

Ss. 113 and 114 — Reference to ... 948 

Notice. 

Doctrine of, importance of, in law of 
property on account of its effect on 
priority ... 1166 

Effect of, 

• on priority ... 1166 

on subsequent advances ... 1171 

Essentials, to be effective ... 1064 

Foreclosure, of, previous law as to 


necessity of giving 837 — 889 

Form of, 

of deposit ... 1209 

of Payment into Court ... 1309 

In relation to sub-mortgage 822, 823 

Invalid under old law if cured by con- 
sidering it as issued under Transfer 
of Property Act. ... 848 

Mortgagee, when entitled to ... 948 

Newspaper, in a, not a good tender ... 1209 
No fresh, necessary when there is a long 
delay between the maturing of the 
notice and the actual sale ... 1065 

Of deposit or tender when required ... 1215 
Of intermediate incumbrance if affects 

priority I 2 ®® 

Of Sale, should be in writing ... 1063 

Persons, 

who may be served with ... 1302- 

* incompetent to contract, Rule, 

where, S. 103 ...1302, 1303 

rule as to tender and, Principle 
of ... 1301 

Service of, Affidavit of } Rule as to 1307 « 131$ 
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Oral Evidence. 

1064, 1065 Admissibility of ... 820 

,133 5 for showing real nature of 

instrument 788, 789 

in respect of an anomalous 
1166 mortgage ... 1*251 

1014 showing ostensible eo-obligor to 

be really surety ... 857 

1500 to show intention as to redemp- 

tion of mortgages by condi- 
L, 842 tional sale , 844—846 

1065 to show security included past 

1307 and future advances ... 819 

1166 to show transaction is morfc- 

1065 gage or not 808—811 

1182 Cases where admissible and principle 

as to admissibility of 789—792 

1 182 Intention may be proved by, of conduct 

and dealings 1207 

Mortgagor’s right to give, in respect of 
non-receipt of consideration ... 1406 

1010 of intention inferrible from contempor- 

1292 aneous correspondence and parol evi- 

1293 dence of conduot ... 1287 

882 Principles decided under S. 92, proviso 

1, Evidence Act, 1872, Summary of 791, 792 
985 Scope of rule as to 790, 791 

1292 To show, one kind of deed to be really 

another, Admissibility of ... 790 

1294 Bee Consideration . 

Order. 

Under S. 83, Plow enforced ... 1308 

1295 Order Absolute. 

For Foreclosure, when to be passed, 

S. 87 (repealed) ... 1216 

ot Usufructuary mortgage ... 352 

oary mortgage, Contract of, otfci * 

** 798,799 An instance of anomalous mortgage ... 1247 

er, 

Ofcfcidar. 

® Bights of ... 1249 

Otfci Kamparara. 

letter not a valid tender ... 1209 What ig _ mQ 

I f registration „ gg^ Mortgage. 

What is a 1249, 1250 

j! Kmom Mortgage and, Difference bet- 

created by, various kinds ween 1249, 1250 

1266-1271 Overpayment, 

Recovery of, in Redemption suits, Bee 
Practice and Procedure . 

Ownership. 

887 Jura in te aliena and ... 851 


Notice — (conoid.). 

Service of 

rule as to 
starting point for determining 
priority in a case of equitable 
assignment 

to mortgagor, when necessary...; 
To Mortgagor, Necessity of, Law as 


Under old regulations treating of 
mortgages S37, 838, 84 

Want of, does not invalidate sale 
When application to be on 
When necessary 
When there is a waiver of 

Whether necessary for marshalling ... 
Whether registration equivalent to, for 
marshalling 
See Agent, Sale . 

Novation. 

A valid contract sufficient to constitute 
Civil law, classifications of 

Effect of, on prior contract 1292 

Further charge, or " 

Lease, renewal of a terminal] a 


See Words and phrases, 
Oral agreements. 
Whether registrable ‘ 
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Faro! Evidence. 

Admissibility of, to show' ostensibly 
absolute conveyance to be sale really 

807 — 811 

See Oral evidence . 

Parties to Suit, 

Administrator, when necessary party 1873 
Assignee pendente lite proper party 
in suit for redemption ... 1372 

Attaching creditor, Necessary party so 
long as attachment continues ... 1371 
Debenture-holder, when necessary party 1374 
Fraudulent and voluntary transferee, 
il neceaary party ... 1371 

Kanozadar, Necessary party in mort- 
gage suit ... 1374 

Landlord, when necessary party ... 1375 

Lessee's right to be represented in 
mortgage suit ... 1375 

Mortgage, Assignee of, necessary party 
in mortgage suit ... 1370 

Omission to join puisne mortgagee, 

Effect of ... 1393 

Person attaching property pendente 
lite, if necessary party ... 1372 

Suit relating to mortgage of co- 
paeoeder’s. property, If necessary in, 
Impleading of other co-parceners ... 1366 
Surety, When necessary party in mort- 
gage suit ... 1376 

Trustee, Whan necessary party ... 1373 
See Mortgage , Practice and Procedure , 

Son . ' 

Partition, 

Mortgagees inter se to right of, Dis- 
ability of ... 1367 

See Joint family property. 

Partners, 

Of a mortgagor, Whether necessary 


parties to a suit on mortgage 

1384, 1385 

P&i&amhip';. 7; 


When partner’s lien a charge 

... 1271 

Payment." 


Appropriation of 

... 913 

Legal presumption as to 

... 914 

Manner of 

... 914 

Mode of 

... 913 

With rests, Effect of 

... 1150 


.. 915 

... 914 

914, 915 
... 913 


1307 


1306 


-131G 


Need not be by the claimant himself in 
respect of a claim for contribution 1197 
N egofciable security, Tender of, if valid 918 


Payment— (conoid.). 

Place of, General rule as to 
Presumption as to, Rebuttal of 
Proper time of 
Pro tanto, Law as to 
See Contribution , Court , Deposit . 

Payment into Court. 

Application under Ss. 86, 92, regarding, 

Rule as to 

Deposit o£ mortgage-money, Applica- 
tion for, How made 
Notice of, under S. 80 or any subse- 
quent section, Rule as to 1307- 
S. 83, Costs and expenses under, 

Rule as to 1306, 1310-1315 

Specification and purpose of money, 
to be paid under S. 83, Rule as to 1306, 

1310 

Payment out of Court. 

Of Monty . 

by mortgagee, Rule as to 
by mortgagor, Invalidity of ... 
on application by mortgagee 
under S. 57 (c), Rale as to ... 

Penalty. 

Stipulation in bond if in the nature of, 
is a question of fact 
Perpetual Lease. 

See Ambiguity . 

Person,.. 

Competent to mortgage 814, 815 

Personal Covenant. 

Superadded to mortgage makes usufruc- 
tuary into simple usufructuary mort- 
gage 858, 854 

When unenforceable on the failure of 
a mortgage 878, 879 

Bee English Mortgage, 

Personal Decree. 

Usufructuary Mortgagee if can obtain. 

See Decree. 

Personal liability. 

Of debtor’s grandson. Texts of Hindu 
Vy: ■' law as to •**: 

Usufructuary mortgagor not personally 
liable to repay loan 

Personal recovery. 

When suit for, on a mortgage lies ... 
Peruarthum. 

An instance of anomalous mortgage... 
Peruarthum Mortgage. ; 

What is a 


1307 

1504 

1307 


1430 
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1426 


852 


1409 
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PACE 

Possession— (conoid.). 

Mere, of title deeds not proof of inten- 
tion to deposit as seourifcy ... 891 

Mortgagee entering into, Bight of, to 
standing crops ... 1476 

Mortgagee who has paid part consi- 
deration, if entitled to ... 1026 

Mortgagor’s right to sue for, not de- 
pendent upon mortgagee’s produc- 
tion of accounts ... 972 

Nature of, in English mortgage and 

other mortgages ... 860 

Novation, if actual possession neces- 
sary for, of usufructuary mortgage ... 858 

Priority when determined according 
to date of ... 1167 

Recovery of, in cases other than those 
prescribed by els. ( a ), (b) of S. 62 ... 975 

Recovery of, mortgagor’s right to ... 926 

Re-transfer of 

mortgagee’s obligation to return 
title deeds, on 1475 — 1476 

on redemption and foreclosure 1475 

Right to, Determination of, in respect 
of different sales ... 1394 

Right to sue for, when accrues ... 973 
Suit for 

by mortgagor when and how 
instituted ... 972 

Whether convertible into one for 
redemption ... 972 

Transfer of, how made in usufruc- 
tuary mortgage ... 851 

Usufructuary mortgage under how 

and when obtained 969, 970 

Usufructuary mortgagee’s and 
lessee’s, distinguished ... 851 

nature of ... 851 

Whether necessary to claim contribu- 
tion 1289, 1241, 1242 

See Adverse Possession, Delivery of 
Possession , Mortgagor , Usufructuary 
mortgage , Waste . 

Title acquired by continuous — See 
Title, . 

Post diem interest. 

See Interest, 

Postponement, 

See Redemption , 

Power of Sale. 

See Mortgage , Mortgagee , Mortgagor , 

Sale* 


Plgnus. 

Form of Mortgage 

Plaint. 

Amendment of, for ensuring joinder 
of all persons, Power of Court in res- 
pect of 

Plaintiff, 

Beaamidar, Right of, to sue on Benami 
Mortgage, Law as to 1358 

Person sued for, becoming incompe- 
tent to represent the interest affected 
by claim of, Effect of 
See Foreclosure , Redemption . 

Pleadings. 

By parties joined, Law as to 1367- 
Form of, In suits relating to mort- 
gages and charges 1311 

Decrees, orders and in suits relating to 
mortgages and charges 1816- 

Mortgage securities, In suits for en- 
forcement of, Rule as to 
Redemption, on 1547- 

See Appeal, Mortgagee . 

Pledge. 

Definition of, in Contract Act, 1872, 
Reference to 77 

Mortgage and, Relation between 
Mortgage of future indigo crops if, of 
specific moveable property 
Object of 

Simple mortgagee confers no power 
of sale 

Possession. 

Co-mortgagor, of, to enforce contribu- 
tion, whether adverse 
Disturbance of 

By any other person, Law as to 
1048- 

by third parties, Construction 
of the rule as to 

For imposing liability to keep and 
give aoconnts, may be actual or 
constructive 

In case of redemption, S. 98 (repealed) 
Incidents of, on re-transfer 
Lawful covenant for quiet enjoyment 
to, Restriction of 1046 

Liability of mortgagee in,*— to res- 
tore entire property 
Liability of party in— of mortgaged 
property, to pay public charges, 
S. 65, cl. (c) 99 
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PAGE 

Practice and Procedure. 

Alteration of a suit lor possession into 
one for redemption 

Application of sale proceeds ... 

Change in, by S. 68 
Consequences of failure to join neces- 
sary persons as parties to a suit on a 
mortgage 1882 —1388 

Costs how to be assessed 1549 —1550 

Costs of mortgage subsequent to 
decree 

Decree in redemption suit when 
nothing due on mortgage or where 
mortgagee has been overpaid, 0. 34, 
r. 10 

Decree in redemption suit where 
nothing found due, Procedure in 
Execution 1561, 

Discretionary power to decree sale, 

0. 34, r. 4, Cl. (2) 1483, 1484 

English practice how far guides 
admissibility of oral evidence to 
construe documents ... 789 

Enlargement of time 

for redemption before passing 
final decree for foreclosure. 

1461, 1462 

grounds for enlargement 1462 — 1464 
Final decree in Redemption Suit 
O. 34, r. 8 1552, 1553 

B^oreclosure or sale of mortgages by 

conditional sale, and English 
mortgage, In suit for 1314, 1315 

Form of application, under 0. 34, r. 3 1460 
In a suit for redemption • 1541, 1542 

Inquiry under 0. 34, r. 8 ... 1461 

In respect of, 

mortgagee holding two mort- 
gages on same property by 
same mortgagor ... 

obtaining of a final decree for 
sale 

sale held in execution of decree 
passed under 0. 34, r. 5 
Interest for what period recoverable on 
a mortgage 1420, 1422 

Items of account recoverable by a 

mortgagee *** 1415 

Manager of a joint Hindu family when 
represents all other members ... 1380 
Mode of taking accounts 1411—1415 

Modification in, by S. 67 1026, 1027 

Mortgagee’s omission to plead, Effect 
of 

G, TP — 204 
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Page 

Practice and Procedure— (conta.). 

Mortgagee’s right in an English mort- 
gage to sue for mortgage-money on 
failure to secure quiet possession, 

When accrues ... 997 

Mortgagee’s right to foreclosure on 
failure to pay one or more instal- 
ments ... 1411 

Mortgagee when not entitled to inter- 
est ... 1419 

Mortgages and charges, Procedure 
relating to, as provided in 0. 34, 0. 

P.C., 1908 1343-1584 

Mortgage security, Procedure for en- 
forcement of ... 805 

Of American Courts as to, Joinder of 
parties in, Mortgage suits ... 1346 

On non-payment of the decretal 
amount in the foreclosure suit 1458, 1459 
On payment of the decretal amount in 

a foreclosure suit ... 1458 

Operation of decree on a person not 
joined as party to a suit 1383, 1384 

Parties to a mortgage suifc,'iObject of 
the rule re ... 1386 

Parties to a suit, Failure to join neces- 
sary persons as, Consequences of, 

English Law . ... 1382 

Pleadings on redemption 1547—1549 

Possession, Re-transfer of, Court’s 
power to order, Difference between, 
in redemption and in foreclosure ... 1475 

Power of Court to, 

compel mortgagee to render 
accounts ... 974 

decide what property and how 
much of it should be sold ... 1502 

reduce interest when it is ex- 
orbitant or unconscion- 
able , ... 973 

Power to decree sale in foreclosure- 
action in England ... 1483 

Preliminary decree in redemption suit 
—Procedure prescribed for— 0. 34, 
r . 7 1539, 1540 

Prior mortgagee in America, Impanel- 
ling of — 4B54 

Procedure applicable to a charge 0. 34, 

r. 15 1584 

Procedure for a puisne mortgagee to 
enforce his right to redeem and fore- 
close 1564,1565 

Procedure on non-payment of redemp- 
tion money — 1552 
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Practice and Procedure— (contd.). 

Procedure to bring a mortgaged pro- 
perty to sale 1570, 1571 

Rule ra— Three stages of the 
rule, 1571. 1572 

Procedure when a party is entitled to 
damages but not interest ... 1421 

Questions for consideration on an appli- 
cation for fiaal foreclosure decree ... 146S 
Rates of allowable interest on a mort- 
gage 1415—1419 

Recovery of balance due on mortgage. 1524 
Recovery of over-payments in redemp- 
tion suit ... 1561 

Redemption by puisne mortgagee 1126 — 

1128 

Right of mesne mortgagee to redeem 
and foreclose, O. 34, r. 11 ... 1564 

Rights of puisne mortgagee, not joined 
as party to suit 1390—1892 

Sale of property subject to prior mortgage 1566 
Suit for ejectment, Power of Court to 
pass redemption decree in ... 922 

Suit for recovery of money only by 
enforcement of lien, Power of Court 
to award compensation in ... 1018 

Sait on a mortgage, when lies for 
persona] recovery ... 1409 

Suit under 8. 67, is matter of procedure 
to enforce a right ... 1027 

Supplementary decree, Essentials for 
a, 1527 — 1532 

Time for application by mortgagee, to 
pass final decree for foreclosure ... 1457 

Under Transfer of Property Act and 
before it, regarding mortgages by 
conditional sale, compared ... 816 

Usufructuary mortgage, as to ... 967 

What rights must be adjudicated in a 
suit for foreclosure 1109—1411 

When a party is not entitled to 
interest but is entitled to damages., 1421 
When compound interest recoverable 

1422, 1423 

When joinder unnecessary 1385, 1386 

When mortgagee has not been paid 
from the usufruct ... 972 

When mortgagor is minor and the 
guardian sues to redeem ... 1232 

When payment made in a redemption 
suit ... 1551 : 

« Whether mortgagee can sue persons 
not already joined as parties to a 
suit 1386, 1387 


PAGE 

Practice and Procedure— (conoid.). 

Whether mortgagor’s partners are 
necessary parties to a suit on mort- 
gage 1384, 1385 

Who are to be joined as parties to a 
suit relating to mortgage of joint 
Hindu Family property 1877, 1378 

See American Courts , Appeal f Fore- 
closure , Mortgage, Redemption , Usu- 
fructuary mortgage* 

Pre-emption, 

Contract of, Specific performance of, 

Suit for ... 041 

Covenant for 

how enforced ... 941 

nature of ... 940 

Covenants for preference and, If clogs 
on 939, 940 

Preliminary Decree. 

Redemption suit, in, O. 34, r. 7 1539, 1540 

Prescription. 

Title acquired by, Sea Title. 

Preservation. 

Of property— Rights of mortgagee in 
possession to charge for expenses in- 
curred in, from destruction, forfei- 
ture or sale— See Mortgagee in pos- 
session. 

Presidency Banks Act. 

Re power of, to advance money on 
equitable mortgage ... 893 

8. 37, restricting power of directors to 
advance money on equitable mort- 
gage ... 893 

Presumptions. 

Arising from non- production of 
accounts ... 1147 

As to advantage gained by mortgagee 

by availing his position as such 987, 988 
Attestation, Arising from ... 875 

In respect of, Claim made but not 
decreed ... 1490 

Merger and connected presumptions... 1287 
Merger, Presumptions regarding 1287,1283 
Of death, in respect of, mortgagor not 

heard of for thirty years ... 1362 

of merger when, and when will not 
arise ... 1282 

See Mortgagee in possession. Payment, 
Redemption. 
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Price* 

Redemption, .of, to be paid by puisne 
mortgagee ... 156 

Principal, 

See Principal and Agent* 

Principal and Agent, 

, Whether principal bound by Agent’s 
fraud,, misrepresentation, etc., so as 
to affect his priority ... H67 

Priority, 

Affected by tacking ... 1175 

Charge and mortgage, Between, Test of 1284 

Determined according to date of posses- 
sion between two purchasers of a 
mortgaged property ... 1167 

Doctrine of forfeiture of, S. 78 ... 1155 

Effect of notice on ... 1166 

Effects of waiver on ... 1167 

Exceptions to 1155—1168 

Forfeited by fraud 1156 — 1158 

Forfeited by gross negligence 1159—1161 

Forfeited on account of misrepresenta- 
tion 1158, 1159 

Forfeiture of. 

negligence against negligence 

how affects 1168, 1164 

on account of fraud, See Fraud. 
on account of gross negligence, 

See Gross negligence 
when arises ... 1281 

mere negligence not enough 
to entail ... 1162 

negligence must be the proxi- 
mate cause and in the trans- 
action itself ... 1168 

How determined in debentures 1167 

Mistake, fraud and novation militate 
against ... 1298 

Not affected by mere delay ... 1169 

Notice of intermediate incumbrance, 

effect of, on ... 1286 

Of mortgagees ... 896 

Of mortgages and merger ... 1282 

On renewal of mortgage ... 1293 

Postponement of, Rule as to, 

principle of ... 1155 

one of general application and 
governs also leases ... 1155 

Rules for forfeiture or postponement 
of, cannot be used to defeat right ■ 
obtained by continuous possession or 
prescription — 1168 


Page 

Priority— (conoid.). 

Rule of, 

how affected by contributory 
negligence 1163, 1164 

When postponed, S, 78 ... 1155 

Service of notice, starting point for 
determining, in a case of equitable 
assignment ... 1166 

To entail forfeiture of, negligence must 

be a breach of duty 1162, 1163 

Vendor’s lien, Of, not merged in mort- 
gage ... 1290 

When a case for, arises ... 1156 

When mistake deprives a mortgage of 

... 1166 

Whether Agent’s fraud etc., affects 
Principal’s priority ... 1167 

Whether forfeited, owing to laches in 
enforcing right 1164, 1165 

Whether forfeiture of, could be super- 
added to a pecuniary penalty enact- 
ed for non-performance of a statu- 
tory duty ... 1162 

See Misrepresentation, Notice* 

Prior Mortgage*- 

Sale free of 1566, 1567 

Sale, Subject to 0 34, r. 12 ... 1566 

conditions necessary for ... 1566 

limits of the rule 1568, 1569 

Sale subject to,— See Sale . 

Prior Mortgagee. 

Mesne mortgagee and, 

competition between, question 

of priority ... 1129 

' rights of ( 1124,1126 

Position of, Purchaser 1129—1131 

Postponement of, S. 78 ... 1155 

Receipt given by, need not be registered 1119 
Right of puisne mortgagee to redeem, 
discussed 1126,1128 

Right of puisne mortgagee to redeem, 

is only a right, not an obligation ... 1126 

See Priority* 

Private Sale. * 

When authorised by Civil Procedure 
Code ... 1518 

Priority of Contract. 

Mortgagor and sub- mortgagee, Bet- 
ween 822,823 

Usufructuary mortgage transferred 

without mortgagor’s privity, Effect of 857 

Proceeds. '■ 

See Sale Proceeds* 
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Profits. 

Interest on, Liability of mortgagee in 
possession to pay ... 1151 

No accounts, when, vary 1154, 1155 

See Accession, Rents and profitSi Set-off. 

Proof, 

Burden of, consideration, Payment of, 
in presence of Registrar, Effect on., . 1405 
By calling attesting witnesses ... 877 

By hand- writing when eattesting wit- 
nesses are dead ... 877 

Of unregistered mortgage 879, 881 

See Barden of proof , Documents , Mort- 
gage. 

Property, 

Deposit of title deeds, charged by .. 892 

Marshalling 1513-1515 

Must be secured to create a charge ... 1281 
Must ba spesified to create a charge ... 1260 

Purchase of, subject of mortgage by 
mortgagee subject to his mortgage, 

Effect of 1514, 1515 

Ra-transfer of, on redemption ... 1552 

Sale of 

Court’s discretion in respect of 1493 
subject to prior mortgage ... 1566 

Subject of mortgage 

less than Bis. 100 in value — 
necessity for registration dis- 
cussed ■ ■ ' 887, . 888 ' 

redemption of, Whole or part... 1224 
Subject to a charge— Provisions 
relating to sale or redemption of 
mortgaged property, Applicability of, 


, to ‘ '' ... 1584 

To bring, subject of mortgage, to sale, 
suitforsale necessary 0. 34, r. 14, 1570, 1571 
Valuation of, to determine rate of 
contribution 1188—1189 

Public Demands Recovery Act* 

Reference to ... 1570 

^.yOaabQt redeem 'himself'; ; : . ■ ' 1219 

. Impleading of, la suit by a prior 

mortgages ... 1309 

Meaning of g22 


No claim for delivery of title deeds ... 1119 
;Pri o|,:bf 're^mption/tq be pai&by ... 150.5. 

to redeem prior mortgagee 1126—1128 
to redeem prior mortgage, Prin- 
ciple of the mi® ' 1107, 1108 


Page 

Puisne Mortgagee— (conoid.). 

Bights of — (Concld.) 

on subrogation ... 1115 

to redeem prior mortgagee 

S. 74 ... 1106 

When right to redeem could be 

exercised by ... 1565 

Bee Mortgage , Parties to suit* 

Punjab Customary Mortgage, 

Instances of anomalous mortgages, are 1251 
See Anomalous mortgages. 

Public, 

Inconvenience to — Prevention, of, Ob- 
ject of S. 67, 01. (c) 1024 

Public Charges* 

Payment of, by party in possession 
— Bee Possession . 

Public Policy. 

Contract to mortgage “ all my real 
and personal estate” if void for 
uncertainty or as against ... 799 

See Equity. 

Purchase. , 

By co-mortgagor, Effect of ... 1520 

By prior mortgagee 1129, 1181 

Of part of mortgaged property by 
mortgagee, subject to hie mortgage, 
effect of 1514, 1515 

Purchaser. 

Bona fide without notice, Title of, 
Difference between English and 
Indian Law ' ... 1074 

Not bound to look behind the decree... 1517 
Position and title of, whan a stranger 
, is • ' ' 1518—1520 

Right of, in a mortgage sale— as against 
subsequent and prior mortgagees ... 1518 
Starting point of title of ... 1523 

Title of, on sale of mortgage by the 
mortgagee 1069—1072 

Whan could claim title deads ... 1520 

See Sale, Vendor and Purchaser. . ■ 

Q 

Question of Law, 

Whether a covenant is reasonable or 
otherwise for the protection of the 
covenantee is a 1 936 

See Practice and Procedure. 

\ R 

Railway Companies Act, 188? (English). 

8 . 28, Befetenoe to. ' ' „» 1167 
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Rateable Abatement, 

See Abatement 
Rateable Distribution. 

Who can claim, of sale-proceeds 1517, 1518 
Receipt. 

By prior mortgagee need not be registered 1119 
See .Consideration , 

Receipts, 

In lieu of interest, agreement to take, 
how affects mortgagee in possession, 

S, 77 ... 1152 

Receiver. 

Appointment of, by Court ... 1004 

Court’s power to appoint, dn mortgage 
suits [... 1015 

When may be appointed in a redemp- 
tion suit ... 1550 

Recital. 

Inadmissibility of, as against third 
parties ... 1407 

Sea Consideration Evidence, 

Recovery. 

Contribution, "mode of, of 1194, 1195 

Mortgage, of balanoe due on, S, 90 

(repealed) ... 1217 

Of contribution 1193, 1194 

Of over payments — See Practice and 
Procedure . 

Of surplus of income, Limitation for 1151 

Rectification of Deed. 

See Documents , 

“Redeem up, Foreclose down.” 

■See Maxims . 

Redemption. 

Acts other than by acts of parties, 
Extinguishment of right of, by ... 944 

Alter time allowed but before final 
decree for foreclosure — Whether 
mortgagor can claim, as of right 1464—1467 
Agreement to pay remuneration to 
mortgagee, If clog on ... 985 

Before final decree for foreclosure 

though after due date — English 
Law ... ; 1467 

time for— Enlargement of, 1461—1464 
Cases in which, is impossible 906, 907 
Clogs on ... 920 

English law, against ... 933 

origin of the rule against 932, 933 
rule against. Application of ... 942 

collateral covenants forming, 

Indian Law as to ... 934 


, Page 

Redemption— ( contd.). 

Conditiongagamst, if enforceable ... 859 

Condition of permanent possession of 
property as tenant, is clog on ... 937 

Contracts delaying or defeating, 

Absolute nullity of ... 933 

Co-parcener’s right to make, of 
whole estate ... 924 

Costs of 1549, 1550 

Covenants clogging, Various forms of. 

936—939 

Covenants postponing period of, How 
supported ... 905 

Co-widow’s right to make, Law as to 923 
Decree for, Finality of 1556—1560 

Decree for foreclosure or sale in default 

of, S. 93 (repealed) ... 1236 

Decree for 

Nature of ... 947 

powers conferred on mortgagor 
by— English and Indian Law 1540 
when satisfied ... 1562 

Decree in suit for, 92 (repealed) ... 1235 
Efiect of third mortgagee redeeming 
first ... 1121 

Equity, Pure creation of ... 861 

Express stipulation against, before 
certain period, Efiect of ... 904 

Extension of time for, after due date 1555, 1556 
Extinguishment of right of ... 932 

Felon mortgagor may redeem through 

administrators or interim curators, 1232 
Guardian’s right to redeem ... 1230 

History of, S. 60 861, 899, 900 

Lessee’s right to redeem 1228, 1229, 1230 
Limitation for ... 1541 

Minor could redeem through his 
guardian ... 1231 

Mode of 1219, 1220 

Money for, Amount of, Party excluded, * 
Payable by ... 1397 

Mortgaged property, of, whole or part. 1224 
Mortgagee could purchase the equity 
of ... 1227 

Mortgagor’s liability 

to claim accession in a suit for 982 
to sue for, as consequential 
relief ... 921 

Mortgagor’s ofier of, by payment of 
cash, Efiect of ... 973 

Mortgagor’s option to redeem either, 
when there is a usufructuary mort- 
gage and a subsequent simple one 
on same property ... 97 
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Redemption— (contd.). 

Mortgagor’s right of 1223, 1224 

sale of land owing to default of 
mortgagee, Effect on 
subject to rule of limitation ... 

when accrues SO 

adjudication by Court, on, res 
judicata 

Mortgagor’s right of 

to benefit of new lease on 
to make, when only date is fixed. 

Sale of land for arrears of revenue, 

Effect on 

Necessary defendants in suit for, Law 
as to ... 

Of mortgages, Procedure prescribed for, 
Applicability of, to suits for enforce- 
ment of a charge 

Of prior charge, not a merger of sub- 
sequent interest 

Of prior mortgage — Price and condi- 
tions of 1118 

Order of 

as between several successive 
mortgagees 

Parties to, Necessary, Law as to 
Persons interested in the equity of. 1227 
Persons other than mortgagor entitled 
to make 

Persons other than those mentioned 
in S, 91, entitled to redeem 
Piece-meal, Rule against, Principle of 
Pleadings on 1547- 

Possession should be decreed in case 
of, S* 93 (repealed) 

Possession, suit for, under S. 82, 
whether suit for ejectment or ... 
Possession, whan mortgagee precluded 
from enforcing his mortgage rights to 971 
Postponement of date of, whether 
order must be before fixed date or 
may be after ... 1487 

Power of lunatic or idiot to redeem ... 1232 
Power of remainderman or reversioner, 
etc., to redeem '/,■*;». 1233 

Price of 

proportional reduction of, S. 88 
last proviso ... 912 

to be paid by puisne mortgagee 1585 
Procedure for 

by puisne mortgagee 1126—1128 

Prescribed under old Regula- 
tions 839, 840 

Puisne mortgagee, Right of, to make 1394 
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Redemption— (contd.) , 

Quantum of interest necessary for 9*23, 924 



Re-transfer of mortgaged property on 

1552 

924 

Right of 


903 

as between prior and subsequent 


905 

mortgagees and priority 

1291 


bar of ' ; ... 

924 

946 

Right of 



by excluded son, as against bona 


983 

fide transferee without notice 

1401 

905 

extinction of mortgagor’s omis- 



sion to sue within limitation, 


946 

entails ... 

945 


how enforceable 

920 

1362 

foreclosure and right of, 



Accrual of, Presumption as to... 

906 


judgment creditor to redeem 1233,1234 

1584 

mortgagor on 

925 


mortgagor to make, S. 60 

898 

1107 

mortgagor to redeem a portion 



by paying a portion’ of the 


1119 

mortgage-debt 1548- 

-1545 

1221 

of a son to redeem a mortgage 



executed by hia father 

1378 

1221 

persons interested in property, 


1360 

who are 1224 ~ 

- 1228 

1228 

puisne mortgagee to redeem 



prior mortgage 

1108 

924 

surety to redeem 1230, 1231 


surety who redeems ... 

1231 

1235 

when vests in the Crown 

1235 

951 

Rights acquired on 

1222 

-1549 

Right to redeem one of two properties 



separately mortgaged, 8* 81 ... 

959 

1236 

Second suit for, if maintainable 

947 

n«o 

Stipulation against alienation by mort- 


UOfS 

gagor, operation of, as clog on 

937 


Stipulation for postponement of pay- 
ment of money for, Effect of 
Sub-mortgagee’s right of 
Subrogation is by 

Subject to payment of bonus, if legal 
Subsequent mortgagee’s right of prior 
mortgage 

Successive periods for, when fixed ... 

Suit for 920—923 

against sub-mortgagee, Bar of 924 
; K'3K' ' Court-fee payable in a 

difference between ejectment 
suits and 

foreclosure or accounts, in set- 
tlement of, necessity of 
hearing of, Plaintiff’s right to 
• prove' perfect title at ' 923 


971 

1227 

1110 

941 

999 

1441 
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Redemption— (concld.). 

Suit lor — (Concld.). 

joinder of parties in, Rule as to 982 
non-payment of mortgage 
money, if bar to ... 922 

plaintiffs in, who may be joined 
as, Law as to ... 1361 

Procedure in ... 1222 

relating to simple mortgages and 
charges, Procedure in 13X3, 13X4 

When maintainable ... 908 

When creditor in an administration 
suit' entitled to; right of ... 1234 

Whether an assignee of the Equity of, 
could redeem ... 1220 

Whether could be permitted after due 
date 1555 

Whether mortgagee permitted to 
redeem 1226, 1227 

Whether necessary to claim contribu- 
tion ... 1239 

Whether permissible after decree for 
foreclosure 1457, 1458 

Whether tender amounts to ... 1109 

Whether trustees could redeem ... 1233 

■ Who may sue for \ 

Principle of the rule ... 1219 

S. 91 ... 1218 

See Contribution , Equity of redetnption , 
Mortgage^ Mortgage by conditional 
sale , Mortgaged Property , Mort- 
gagor, Parties to suit , Practice and 
Procedure , Res judicata , Usufruc- 
tuary mortgage . 


'.'Redemption Decree. 

Finality of 1556—1580 

Redemption Suit. 

Apportionment of debt in 1543—1545 

Burden of proof in 1541,1542 

Claim for over- payment must also be 
Included 1542, 1543 

Co-mortgagor, by ... 1543 

Decree in. Contents and construction 

of 1551, 1552 

Dismissal of, based on one mortgage no 
bar to maintainability of another 
suit based on another mortgage ... 1560 

Duties of a mortgagee in 1551, 1552 

Final decree in 

construction of 1557 — 1559 

■, /mortgagor’s remedy' 1554 

O. 34, r. 8 1552,1553 

principle of the rule ... 1554 
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Redemption Suit— (concld.). 

Jurisdiction and Court fee in ... 1550 

Mode of taking accounts in 1545, 1546 

Nature of 1541, 3 542 

No exception to rule of res judicata ... 1558 

Preliminary decree in 11539, 1540 

Preliminary decree in, Principle of 

the rule ... 1540 

Procedure when payment is made ... 1551 

Rights of mortgagor and mortgagee 
in taking accounts in a redemption 
suit 1545, 1546 

What mortgagor must claim in 1542, 1543 

When accounts of Sub-mortgagees 
could be taken in 1546, 1547 

When Court may appoint a receiver ... 1550 

Whether bars a second suit for the 
same relief 1556—1559* 

Whether dismissal of, has the effect of 
debarring other persons possessing 
interest in the Equity of Redemption 
from suing lor same relief ... 1560 

See Redemption Suit. 

Reduction. 

See Abatement 


Registrar. 

Execution by. Age of, Record of, 
Law as to ... 

Question of title, no power to decide... 
See Burden of Proof. 


1407 

868 


Registration./:^ 

A deed after, operates as a completed 
conveyance ... 884 

Necessity of 864, 865 

Not essential in an Equitable mort- 
gage ... 893 

Of a charge not necessary ... 1254 

Of Mortgages. See Mortgage . 

Sealing not essential part of ... 868 

Shifts onus ... 884 

When valid and invalid 867—869 

Whether compulsory in an unexempted 
area in the case of an equitable 
mortgage affecting immoveable pro- 
perty 

Whether equivalent to notice for 

marshalling 

See Compromise deeds , Documents , 
Deposit , Equitable mortgage , Secu- 
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Registration Act. 

Relates only to instrumental not to 
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transaction 


895 

Registration Act (1877b 

S. 17, Reference to 

... 

862 

Ss. 23, 24, Reference to 

... 

876 

Registration Act (1908). 

8. 17 (c) Reference made to 

8. 17 (h} % Whether a preliminary con- 

930 

tract is or is not registrable 

... 

887 


S. 17 (»), HI of 1877, S. 17 (si), of 
XVI of 1908 — Be exemption of re- 
ceipt by prior mortgagee 

Ss. 21, 22, Rule in, as to specification 
and description of mortgaged pro- 
perty 

8. 48, Be priority of mortgagees 
Regulation. 

Proceedings under, governed by what 
law 1026- 

Regulations. 

Beng. Reg. XV of 1793, 


1119 


799 

896 


■1027 


Reference to 

... 

1425 

S. 10, Reference to 

... 

1152 

8. 11, Reference to 

— 

858 

Beng. Reg. I of 1798. 

Reference to 

... 

837 

S. 2, Rules re tender or 
money due on mortgage 
from 

deposit of 
, borrowed 

1205 

Beng. Reg. XXXI? of 1803. 

Ss. 12— *15, Reference to 

. . . 

837 

Reference to 

••• 

858 

Beng. Reg. XVII of 1806. 

Mortgages by conditional sale before, 
Nature of 

785 

Reference to 


836 

Reference to 

m ** 

847 

Reference to 

»«* 

1205 

8. 8, Reference to 

... 

837 

Beng. Reg, VIII of 1819. 

S. 11* Sale free from encumbrance 


may be made under 

■ *'*■* ’ 

1105 

Beng, Reg. V of 1827. 



Reference made to 


1019 

Mad. Reg. XXXIV of 1802. 


: ' • v - 

References to 

858—1425 

Remainderman 

iSlllili 


Power of, to redeem 

... 

1233 


1142 


970 

1282 
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Renewal, 

Mortgaged lease, of, Rule as to, S. 64, 

983 — 988 

Of mortgaged lease, Rule as to, if 
covers all renewals 986, 987 

Profits and, Duty of mortgagee in 
possession to collect 1137— ‘1139 

Rent Charge. 

Sea Landlord and Tenant. 

Repairs. 

Duty of mortgagee in possession to 
make necessary 

Representatives. 

Of a deceased mortgagor are co- 
mortgagors for purposes of con- 
tribution 

Repurchase. 

Stipulation for, does not make trans- 
action mortgage 

Res Judicata. 

Dismissal of redemption suit for 
non-satisfaction of mortgage-debt 
whether 
Instance of 
No bar by, to a supplementary 
decree 1530, 1531 

Redemption suit, no exception to ... 1558 

See Redemption , Revenue Court , 

Rests. 

Annual, not allowed by English law... 1150 
Mode of payment with, Effect of ... 1150 

What are 1149, 1150 

Revenue. 

Arrears of, claim of Government to, 
Paramount charge 1105, 1106 

Payment of, when duty of a mortgagee 
in possession 1140, 1141 

Revenue Court. 

Adverse decision by, when res judicata 

Revenue Bale. 

Charge on proceeds of, Rule as to, 
Applicability of, discussed 1103, 

Gharge on proceeds of, Rule m to, 
applicable to sales free from ail in- 
cumbrances 

Charge on proceeds of, Rule as to, 
principle of 

Gharge on proceeds of, 8. 73 
Effect of 

Limitation to enforce claim to surplus 
sale proceeds of 


948 


1104 


! 
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Revenue Sale— ‘(conoid,). 

Mortgagee's default, owing to, efiect of 1106 
Merger against 1296, 1297 

Surplus of, mortgagee’s charge on 1103, 1104 
Beyeone Sale Law. 

Reference to ... 1 106 

Reyeraion, 

Mortgagor’s purchase of, prohibits 

renewal of lease ... 935 

Reversioner. 

Of Hindu widow, If entitled to redeem 1349 

Power of, to redeem ... 1283 

Reverter. 

Doctrine of ... 1116 

limits of 111 6, 1117 

Bight In rem. 

Contract to mortgage does not create... 796 
Right of Privies. 

Effect of final decree for f oreclosure 

on 1471, 1472 

Bight of Sale. 

See Sale. 

Bight of Suit. 

See Usufructuary mortgage . 

Bight to redeem. 

See Equity of redemption , Mortgage , 
Mortgagor , Redemption. 

Buies, 

Enactment and, distinguished ... 1305 

Framed by Calcutta High Court, in 
respect of mortgages and charges 

1306—1310 

High Court’s power to make, regarding 
mortgages ... 1804 

Implied, under S. 66 ... 1002 

Banning Account. 

As consideration for mortgage ... 819 

s 

Salami. 

See Commission . 

Sale* 

Absolute, Order for, 8. 89 ... 1805 

A nullity, without jurisdiction of 
Court 1517 

Avoidance of, of property sold under 
the mortgagee’s power of sale 1073, 1074 

By mortgagor. Bight to an account 
how affected 1076, 1077 

By mortgagee in possession, Bight of 
mortgagor to an account ... 1076 

By mortgagee, for recovery of interest. 1069 
G. TP— 205 
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Sale— (contd.). 

By mortgagee, not a private alienation 1070 
By second or subsequent mortgagee 
subject to prior mortgage, valid ... 1062 
By Registrar, Repeal of, Rules as to... 1308 
Conduct of 1066— 1068, *1515— 1517 

Contribution, claim to, whether per- 
missible in respect of a forced 
Costs of, Mortgagee’s right to, out of 
sale-proceeds 
Decree for 

persons who can obtain a 


1068 


limitation for execution of 1521- 
sub-mortgagee, when entitled to 


1480- 

1482 

-1523 

1481 


under mortgage, O. 21, r, 89 of 
Civ. Pro. Code, 1908, Non- • 
applicability of ... 1489 

under Tr. P. A., Provision for 
payment of amount of defi- 
ciency in, Rule as to 1307, 1311 

what it must contain ... 1015 

in default of redemption, S. 93 
(repealed) ... 1236 

procedure when money due is 
paid, 8. 89 (repealed) ... 1217 

when could be passed in a fore- 
closure suit, S. 88 (repealed), 1217 
Effect of misdescription on ... 1520 

Final decree for foreclosure or, when 
re-opened 1477, 1478 

Final decree in suit for 

proceedings in, Orders passed 
in, whether appealable 1523, 1524 

O, 84, r. 5 1495—1512 

Final decree for passing of, entails no 
destruction of security ... 1501 

For recovery of interest 

difference between English and 
Indian Law ... 1069 

Provisions borrowed from Eng- 
lish Statute ... 1069 

Free of prior mortgage 1566, 1567 

Grounds on which a, may be set aside. 1516 
In execution of a money or morfegage- 
decEee, Difference between 1518, 1519 

Instruments directly or indirectly pro- 
viding for power of, held previously 
to be mortgages ... 882 

May be either by private treaty or 

public auction 1066, 1068 

Mortgage and, with right of repurchase. 
Distinction between ... 808 
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Sale— (contd,). 

of moveable property by pawnor 
governed by Contract Act ... 1055 

in a mortgage, validity of 1053, 1054 
title of purchaser on, Provisions 
as to, borrowed from English 
law 1®^ 

title of purchaser on 1069—1072 

by mortgagee — Limits of mort- 
gagee’s discretion 1.083, 1069,. 

mortgagee’s rights and duties, 

English Law 1067 , 1068 

rights and duties of the mort- 
gagee exercising the power 

1066, 1087 

express and statutory powers ... 1060 

express and statutory powers, 
Difference between English 
and Indian Law 1060, 1061 

of mortgagee, when to be exer- 
cised '"•* 1059 

English express powers ... 1080 

mortgagee cannot himself pur* 
chase property, sold tinder the 

107*2, 1073 

improperly exercised 1071, 1072 

title of purchaser on, Object of 
.. the rule ' . ' '1069 

Preliminary decree in suit for, O, 34 

r.4cl.(l) 1479 1488 

Procedure to bring a mortgaged pro* 

perty to sale 1570, 1.571 

Prohibition against, under S. 99 ... 1015 

Proceeds of, when subject to prior 
mortgage, Application of, S. 97 
^repealed) ... 1243 

Proceeds of, Appropriation of, Direction 
as to 1075, 1076 

Provisions relating to, of mortgaged 
property, Applicability of, to property 
subject to a charge ... 1584 

■ Purchase by co« mortgagor, Effect of ... 1520 

Purchaser not bound to look behind 

the decree **« 151? 

Rights of, 

a mortgagee purchaser as against 
subsequent and prior mortgagees 1513 
is component right of ownership ' 780. 
Right incident to; the , right of, vis 'that 1 ;"' 

of repurchase ... 1124 

Subject to mortgage 1507. 15G8 

Subject to prior mortgage 

^limits’ hi timinlc- ;.v I568*lil89 
' requisite • conditions: y; 'f:\ IQ*;; 

S. 96 (repealed) ... 1248 
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Sale— (contd.). 

Mortgage by conditional sale and sale 
with condition of repurchase, Dis- 
tinction between 

Mortgagee’s remedy after 1520 

Mortgage! selling under his power of, 
whether a trustee for the mortgagor. 
Suits for, Form of decree in 
Mortgagor objecting to a, must apply 
under S, 47, G.P.O. (1908) 

Necessity of a suit for sale to bring the 
mortgaged property to sale, History 
of the rule *^7$ 

No separate suit to set aside order con- 
firming 

Notice of 1063 

Not made through Court, Validity of, 


Objections to lolo— io w 

Of ancestral property by father of 
joint Hindu family, when may be 
set aside at the suit of sons 1389, 1390 
Of immoveable property, Purchaser’s 
right to certificate of sale, &c., on, 

Rule as to ••• 

Of mortgaged property. 

effect of prohibited sale 1578 1581 

in spite of prohibition, whether 

void 1570 

Of property subject to prior mortgage, 
Principle of the rule ... 1586 

Of property subject to prior mortgage. 1566 
Once made and duly confirmed by 
Court, when may be set aside ... 1579 

Orders absolute for, successive, Power 
of Court to make ... 1502 

Persons who have no right to sue for, 1480 
Position and title of stranger purcha- 
ser 1518—1520 

Power of 

in a mortgage, who may exercise 

1081, 1062 

English statutory powers 1080, 1061 
, exceptions to ... 1077 

passes on assignment ... 1063 

of a mortgagee, suspension of— 
English and Indian Law. 
Difference between ... 1083 

^mortgagee when suspended 1063 
in a mortgage, when Agent or 
Attorney could exercise 1062, 1063 
of mortgagee, before the Act, 
discussed 1054, 1055 
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‘Sale— ‘(concld.). 

Suit for 

representatives of deceased 
mortgagee in a, Act VII of 
1889, if applicable to ... 1487 
; charge holders'right to maintain 

under S. 67 ... 1021 

decree in a, S. 88 (repealed) ... 1217 
relating to simple mortgages 
and charges, Procedure in 1312, 1313 
"Transactions really but appearing to 
be mortgages 807, 808 

Under power, Onus on impeaching ... 1075 
Usufructuary mortgage and, distin- 
guished ... 851 

Usufructuary mortgagee cannot sue for 
foreclosure or ... 852 

Validity of, Mortgagor’s right to ques- 
tion, Power of assignee of mortga- 
gor’s interest 1515, 1516 

When valid, notwithstanding material 
irregularity 1516, 1517 

Whether extinguishes mortgage - 

debt 1520, 1521 

Without notice, remedy in case of ... 1065 
Without notice, no cancellation ... 1065 
See Decree, Foreclosure , Mortgage, 
Mortgagee , Practice and Procedure, 
Private sale , Revenue Sale , Suit for 
sale. 

Sale Certificate. 

In a sale subject to mortgage, whether 
conclusive evidence of the validity 
of the charge ... 1568 

Sale-proceeds. 

Application of 

O, 34, r. 13 ... 1569 

rule re- Principle of the rule ... 1569 

when sale subject to prior mort- 
gage, S. 97 (repealed) ... 1243 
Appropriation of, Directions as to 1075, 1076 
Distribution of "...,1517 

Order of distribution of ... 1570 

Surplus, represents immoveable pro- 
perty ••• |wl 

See Revenue sale . 

Sale with condition foe repurchase. 

See Sale, Conditional sale . 

■Salvage lien. 

If can be set up in defeasance of mort- 
'gage ; -• 

Reference to 

Whether a charge 1266- 


Page 

Salvage lien — (conoid). 

Whether applicable outside Maritime 
law .... 1268 

San Mortgages. 

Instance of anomalous mortgage ... 1247 

Possession unnecessary for ... 832 

What are ... 1251 

Satisfaction. 

Joint-decree-holder, Disability of, to 
certify, in respect of whole deerse ... 1501 

Sealing. 

Not an essential part of registration... 868 
Secretary of State for India In Council. 

See Words and phrases. 

Security."'; 

Alternative, Law as to, S. 68 1050, 1051 

Marshalling of, S. 81 ... 1177 

• Meaning of ... 782 

Merger of ... 1280 

No marshalling when, sufficient ... 1184 

Substituted, Principle of, Application of 995 

When deemed insufficient, S- 66 Exp. 1000 
See Equitable mortgage , Mortgaged 
Property. 

Security bond. 

Enforcement of a. 15S3, 1584 

Given for an appellant to an appellate 
Court for due performance of a 
decree, whether a mortgage 1583, 1584 

Under S. 545 (O. 41, r. 5) not exempt 
from registration ... 881 

Whether and when registration neces- 
sary $ ... 881 

Security-deed. 

Holder of, Right of, to 'sue under S. 67. 1021 

See Security bond. 

Security for performance of decree, 

Mortgage deed given as, if creates 
mortgage ... 787 

Self-acquired Property. 

See Co-parcener. 

Service. 

See Notice . 

Set off. 

Usufructuary mortgagee’s right to, 

Profits for interest ... 982 

Shield. 

Doctrine of 1121 

Signature. 

Of mortgagor essential 869—871 

Thumb mark by a literate person, 
not a 869/. ft* 

To a will under English Wills Aot 870/, H. 
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Incident's of 
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Signature— (conoid.). 


What it includes 

... 869 

Whether affixing a mark by an illiterate 

person amounts to 

869, 870 

Simple mortgage. 


Arh, a 

827 

Causes of action open to mortgagee in 827 

Characteristics of 

00 

o 

Charge and ■. 


difference between 

1257—1259 

distinguished 

... 830 

Component contracts in 

... 827 


Covenant not to alienate with declara- 
tion of invalidity of alienation 
constitute 794 

Defined, S. 58 ... 777 

Effect of, on subsequent purchasers 

without notice and on power of sale 831, 832 
History of, before passing of Transfer 
of Property Act 831, 832 

Incidents of ... 826 

Interest conveyed in ... 785 

Limitation for enforcement of 832—836 

Mortgage by conditional sale or, Test 
to find out whether transaction is 830, 831 
Mortgagee’s failure to enforce one or 
other remedy in same suit no bar to 
enforce other remedy by separate 


suit 

; ... 827 

Nature of, not altered 

even if mort- 

gagee be in possession 

829, 830 

Possession in mortgagee, Necessity of. 832 
Proceeding against mortgagor person- 

ally or against property are forms of 

realising 

... 827 

Remedies under 

826, 827 

order of enforcement of ... 827 

Rights under 

Sale, Power of 

826, 827 

available under, 

exerciseable 

anly through order of Court... 827 

essential for 

828, 829 

Sale, Transfer of right of 

... 828 

Test to determine whether transaction 

is 

828, 829 

Vernacular names for 

... 827 

Words constituting 

See Redemption, 

827, 828 
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Simple usufructuary mortgage— (conoid.). 
Personal covenant added to usufructu- 
ary mortgage converts it into 853, 854= 

Solicitor. 

Retention of title-deeds by mort- 
gagee’s, as lien for costs, if valid ... 926 

See Title-deeds, 

Son. 

Born after decree, whether deprived of 
the equity of redemption ... 15SG 

Duty of a, under Hindu Law to dis- 
charge father’s debts ... 1378 

In Mitakshara family whether bound 
by a prohibited sale under a decree 
against his father ... 1579 

Minority of, immaterial when mort- 
gaged property is coparcenary pro- 
perty ... 1379 

Right of a, to redeem mortgage exe- 
cuted by his father ... 1378 

Rights and liabilities of, according to 
Hindu Law 1377—1381 

Under Hindu Mitakshara Law, when 
bound, though not joined as party to 
a suit on mortgage 1388—1390 

When may sue to set aside sals by 
father 1389, 1390 

Specific performance. 

Contracts of which Court of Equity 
enforces 796, 797 

Contract to mortgage, of ... 796 

Contract to assign future property if 

specifically enforceable ... 807 

Contract to mortgage future crops, of 796 
Future property, Contract to mortgage, 
if capable of 796, 797 

Loan, Contract to give, Remedy ... 796 

Loan, Of contract of, Suit for, if lies... 798 

Suit for, Of contract to execute mort- 
gage deed ... 7 90 

Unilateral mistake causing wrong des- 
cription of mortgaged property gives 
right to ... 803 

Zuripeshgi lease, of contract to exe- 
cute ... 736 

See Pre-emption, 

Specific Belief Act, 1877. 

8. 21 (a), Reference to ... 795 

Stamp Act (English), 1&91. 

B. 86, Reference to ... 779 

Stamp Act (1879). 

8. 16, Reference to 794, 795 
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Implies existence of two or more mort- 
gages at one and the same time ... 

Implies redemption 

Knowledge or consent of mortgagor or 
any previous intimation unneces- 
sary 

Legal or conventional, Rights of subro- 
gates under 

Limits of 1113- 

No claim to, when a person merely 
performs his own obligation 


Stamp Act (II of 1899). 

Reference to ... 733 

8, 2 (17), Reference to 778, 779 

S. 24 proviso, Reference to ... 779 

S. 24, re deductions where mortgaged 
property is subsequently sold to the 


mortgagee 

... 883 

•Stamp Duty. 


Leviable on a mortgage 

881, 882 

Mortgagor to pay stamp duty 

... 883 

Table showing, leviable on 

various 

mortgages 

... 882 

When interest excluded for 

the cal- 

culafcion of 

... 883 


See Documents, 
•Standing Crops. 

See Possession. 

Statute 

12 Edw. II. St. t, c. 2. 

See Statute of York, 
8&9¥ic,, c. 16, 


See Companies Clauses Consolidation 


Act , 

... 1167 

22 & 23 Vic., c. 35, 

Reference to 

1074 f.n. 

23&25 Vic., c. 145, 

Mortgagees, confers power 1 

of sale on 1060 

Reference to 

... 1061 

Reference to 

1074 f.n. 

8. 11, Reference to 

... 1084 


26 & 27 Vic., o- 118. 

See Companies Clauses Act. 
n & U Yic„ c 127. 

See Railway Companies Act , 1867. 

36 * 87 Yic., c. 38. 

S. 25, sub-S. 4, compared with provi- 
sions of S, 10 1 of Tr. P, Act ... 1279 
38 & 39 Vic., c. 87. 

Ss. 28, 88, Reference to ... 1061 

m & 45 Vic., c. 41. 

Ss, 19 (it), 23 (i), (2) (iii), Reference to 3084 
S. 71, Reference to ... 1061 

Bee English Conveyancing Act . 

45&46, Yic. ( c, 38. 

B. 64, Reference to ... 1061 

46 & 47 Vic,, c. 52. 

Sea Bankruptcy Aci t 1833. 

47&48 Vic., 0, 54, 

See Yorkshire Registries Act, 1884. 

m & 89 Vic,, c, 25, 

Reference to ... 1090 

88 & SS Vie,, c* 29. 

Ss. 2, 3, Reference to ... 1100 


1637 


PAGE 

Statute 

S8 & 59 Vic., e. 87 
Bee Land Transfer Act, 1875, 

Statute of York. 

Reference to ... 864 

Stock-in-trade. 

Assignments of, whether amounts to 
mortgage ... 898 

Stranger, 

See Tender, 

Stranger Purchaser. 

Position and title of 1518 — 1520 

Sub-lease, 

See Mortgaged Lease , 

Sub-mortgage. 


Assignment by way of, if absolute or 


only assignment as charge 

... 823 

How created and formalities for crea- 

tion of 

... 822 

Incidents of 

822, 823, 824 

Insolvency of mortgagor, Effect of, on 823 

Meaning of 

... 822 ? 

On an equitable mortgage 

... 893’ 

Rights and liabilities of sub-mort- 

gagee 

822, 823, 824 

What it comprises 
Sub-mortgagee. 

... .823. 

Rights of 

1482,1483 

to redeem 

' ... 1227 

to sue under S. 67 

... 1021 

When accounts of, could be taken in 

redemption suit 

See Mortgagee, Sale, 

1546, 1547 

Subrogatee, 

See Subrogation . 

Subrogation, 


Conditions imposed for the acquisition 

of the right of 

... 1271 

Decree when no bar to 

1115, 1116 

Doctrine of 

1106, 1271 

how applied 

995, 996 

Doctrine underlying section 

... 1282 
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PAGE 

Subrogation— (conoid .) . 

Of rights — Puisne mortgagee 1113—1115 

Payments by other persons how 

affects 1110, 1111 

Person lending money to have sale 
in execution of mortgage decree 
cancelled subrogated to prior mort- 
gagee’s rights ... 1285 

Pre-requisites for the right to .. 1112 

Right to 

defective title no bar 1111, 1112 

continues even after decree for 
foreclosure or sale and even 
after sale, until it is confirm- 
ed ... 1110 

Voluntary payment does not confer 
right ... 1112 

Who is entitled to 1108,1109 

Subsequent Advances. 

Effect of notice on ... .1171 

English and Indian Law, 
Difference between ... 1171 

Mortgage for 

English Law ... 11€9 

English and Indian Law dis- 
tinguished ' 1169 

principle of the rule . .... 1370 

when binding, S. 79 ... 1168 

On 'the mortgage, of movable property 1172 

Subsequent Mortgagees. 

Rights of, not intended to be defeated 
by marshalling , II 80, 1181 

Substituted Security > 

See Mortgage* 

Succession Act, 1865. 

■ S. 76, Reference to 1 ■ 799 

Succession Certificate. 

Necessary for recovery of amount due 
under a supplementary decree ... 1539 

■ Succession Certificate let (¥11 of 1889). 

: Mortgage suit, certificate,, , it necessary ■ • ■ 
for conduct of ■ ... 861 

S. 4, Reference to ’ 1487 

8. 4, Reference to ... 1518 

v £ yimou# '^recoverable under ; a ; '>• 
is a .“debt”" : 

under' , , 1538,1539 

1 ' ' ■ : 

Abatement of, when \ ■; t: b* 924 

■Before institution of, Necessary party, 

y to ^ y, yy; : y^// 1808': 


Page 

Suit— (ooncld,). 

Decree in 

for redemption, S. 92 (repealed) 1235 
for sale, 8 . 88 (repealed) ... 1217 

Every, Framing of, Cardinal rule, 
in respect to, stated ... 1347 

Final decree in a, for sale, whether 
orders on proceedings in, are appeal- 
able 1523, 1524' 

For foreclosure, Decree in, Procedure 
when money due is paid, S. 87 
(repealed) ... 1216' 

For foreclosure, order absolute when 
to be passed, 8 , 87 (repealed) ... 1218 

For foreclosure, sale or redemption, 
who are to be joined as parties to 
S. 85 (repealed) ... 1215 

For redemption— Final decree in 3552, 1553 
For safe necessary to bring a mort- 
gaged property to sale 1570, ' 1571 

Multiplicity of, Avoidance of 1345 

No separate 

for recovery of balance due on 
mortgage , ... 1,535 

to set aside order confirming 
sale or refusing judgment- 
debtor’s application ... 1523 

On a mortgage, for personal recovery, 
when lies , 1409 

On unregistered mortgage ... 1409 

Party once joined in, when discharge- 

able ... 1349 

Parties to a 

proper array of, Power of Court 
in respect of ... 1303 

time for joining, Law as la 1383-1868 
Person joined in necessary party to the 

execution proceedings isos 

Redemption,' for, , iMlipd 

court, lee 'pay able' in - 

procedure In ... 1222 

Under 8 , 99, TOP. Act, Law as to 1027, 1028 
Valuation of, to enforce a charge, ... 1276 

When decree for sale could be passed 
in a, for foreclosure, 8 # 88 (repealed) 1217 
See Contribution* Practice and Proce- 
dure, Redemption 

Suit tm Contribution. 

See ' Omiribktmm* 'Suit* y 

Salt for Foreclosure. 

See Foreclosure, Sml 

Suit for Redemption, j- 1 

See MMmpMm* 





when right is clear 
Consolidation and, 

difference between 
how combined 96 

Doctrine of, Principle of the rule 
abolishing 1X73 

Effect of S. 80 on 

English doctrine of 1175 

For, it is essential that the legal estate 


Previous sale whether necessary should 
have been in execution of the decree 1527 
Relinquishment by mortgagee of his 
claim to part of property immaterial 

1528, 1529 

Remedy by, cannot be availed of when 

there is no sale ... 1529 

Rights under 1532, 1533 

What should be shown, for the remedy 
off to be availed of ... 1527 

When application for, lies 1533, 1534 

When could be passed ... 1525 

Whether could include also costs 1537, 1538 

Whether provisions of S. 48, 0. P. C,, 

1908, apply to 1536, 1537 

Whether provisions re extends to 
charges ... 1538 


When still allowed 117; 

See Consolidation. 

Tenancy by Eiegit. 

Usufructuary mortgage and, Compari- 
son between 
Tenants in common. 

See Joinder of parties. 

Tender. 

By deposit ■»*< 

By mortgagor, When valid ... 

Co-mortgagor’s offer of, i! valid 
Conditional. 

offer of money when 
whether good 120 

Effect of, by mortgagor Ilf 
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Page 

Suit for Sale. 

Necessity of, to bring the mortgaged 
property to sale 1570, 1571 

history of the rule 1572, 1578 

limits of the rule 1577, 1578 

object of the rule 1573, 1574 

principle of the rule *1578, 1574 

scope of the rule 1573, 1574 

what sales are prohibited 1575—1577 
Of mortgaged property— ?alid & sub- 
sisting mortgage essential ... 1577 

Sale of mortgaged property prohibited 
without bringing a, mortgagee’s 
remedy. 1581—1588 

See Sale . 

Suits Y&luaiion. 

In a claim to enforce the terms of an 
anomalous mortgage ... 1252 

See Valuation of suits . 

Supplementary Decree. 

Appeal against a, court fee payable in 1539 
Application for, struck off in default 


PAGE 

Sapplementary Decree— (concld.). 

Whether valid, if granted after sale 
without decree ... 1532 

Surety. 

Right of 

to make redemption ... 1375 

to redeem. 1280, 1231 

who redeems a mortgage ... 1231 

See Parties to suit . 

T 

Tacking. 

Abolished, S. 80 ... 1172 

Actual possession not necessary for, 


cannot be revived 

... 1532 

and the equitable incumbrance be 

Case for a 

1526, 1527 

held by the same person and in the 

For a, previous sale necessary 

1527, 1528 

same right 

... 1176 

Given to pay what amount 

1529, 1530 

In English Law, traced 

1172, 1173 

is a “decree” and therefore appealable 1539 

Instances of, pemitted between mort- 

Limitation for, Starting point 

for 

gagor and mortgagee 

... 1175 

limitation 

1535, 1536 

Meaning of 

... 960 

May be made payable by instalments 1530 

Mortgagor not affected by 

... 1176 

Must be in the same suit, in which 

Not possible after decree 

settling 

decree for sale was passed 

1531, 1532 

priorities 

. ... 1176 

No bar by Bes judicata 

1530, 1531 

Of future advances, when allowed 1170—- 1172 

Period of limitation for 

... 1535 

Only affects priority 

... 1176 

Personal remedy by, must be whhin 

Origin of 

1175, 1176 

limitation 

1534, 1535 

Right to, only lasts whilst 

the legal 
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Charge not always implied by a IK 
Mortgage distinguished from 

Trustee. 

Lien of, when a charge 
Position of a mortgagee in possession 
is that of a 
Whether could redeem 
Bee Mortgagee, Mortgagee-purchaser, 
Parties to suit 


PAGE 

Tender — (conoid.). 

For English rule. See r. 48, 0 39* S, 
County Court Rules, 1882, r. 4, 

0. 29, County Court Rules, 1908 ... 1205 
Insufficient, Effect of 918, 919 

Mere readiness to pay, if valid ... 917 

Minor son of mortgagor, If entitled to 
make ... 919 

Money deposited in Court is treated as 1205 
No interest after ... 1212 

Persons who should make, Law as to 919 
Requirements of a valid 1207, 1208 

Stranger to mortgage, If entitled to 
make ... 919 

To be effective, must be ever ready ... 1215 

To whom to be made to ... 1802 

Under protest, if conditional ... 918 

Valid 

essentials of ... 917 

general rule as to ... 917 

What are not sufficient tenders 1208,1209 
What may be considered as sufficient, 
absence of provision in Tr. P. Act as 
to ... 909 

Whether an act of redemption ... 1109 

Whether must be of the whole 
amount 1206, 1207 

See Agent , Payment. 

Time, ' 

Allowed under O. 34, r. 3, maximum 6 
months ... 1464 

Extension of 

application for, under O. 34, 
r. 3 need not be in writing... 1462 
for redemption after due 
<2ate 1555, 1556 

under O. 34, r. 3 146i— U64 

Under O. 34, r. 3, terms of ... 1464 

For application by mortgagee to pass 
final decree for foreclosure ... 1457 

See Redemption, 

Title. 

Acquired by continuous possession or 
prescription, not to be defeated by 
application of rule for forfeiture of 
Priority . ... 1168 

Covenant for 

nature and use of ... 993 

• scope of ■ .... 992 

Merger prevented where title acquired 
% 1298, 1299 

‘ Of stranger purchaser at a sale 1518—1520 
Starting point of, of auction purchaser 1523 


PAGE 

Title— (conoid.). 

Warranty of— See Mortgaged property. 


Mortgagor, 

Title-deeds. 

Delivery of, by mortgagee ... 931 

May relate to any property to create 
an equitable mortgage 892, 893 

Mere possession of, not proof of inten- 
tion to deposit as security ... 891 

Solicitor’s Hen on, Law as to ... 931 

What, include 891, 892 

When purchaser could claim ... 1520 


Deposit of— See Equitable Mortgage . 
See Possession, 


Trade Fixtures. 
See Fixtures. 


Transfer, 

If should be express or implied in mort- 
gage ... 787 

Meaning of ... 786 

Mortgage is a ... 786 


Transferee, 

Without notice, whether charge en- 
forceable against a 


Transfer of Property. 

How made in usufructuary mortgage 
Not complete in usufructuary mort- 
gage 

Incidents of property on 


Transfer of Property Act, 4882. 

Mortgages by conditional sale how 
affected by passing of ... 846 

Proceedings taken before, for redemp- 
tion of mortgages by conditional sale, 

Effect of, after passing of Act 847, 848 
Scope of, as to sub-mortgagees and 
puisne incumbrances ... 822 

S. 62, cl. (5), Scope of ... 974 

8 , 67, Object and scope of 1009, 1010 


Trust. 


1104 /,». 

... an 
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Trustee’s and Mortgagee’s Powers Act 
(1866). 

Page 

Page 

Usufructuary Mortgage— (contd.). 

Assignment of 856, 857 

S. 8, Reference to * ... 

1061 

O.P.G. 1908, O. 2, r. 2, When mort- 


Ss?» 6 to 19 applicable only in cases 
.■.■where the deed confers, such a power 

1057 

gagor omits to include surplus 
profits, a second suit for same barred 


Ss. 6 to 19, Provisions of 1051- 

-1057 

under 

971 

Trustees and Mortgagees Powers Act 
(XXVIII of 1886). 

S. 1, Reference to 

779 

Co-mortgagors each entitled to recover 
possession only of their particular 
share 

Decree in redemption suit, What 

857 

Trusts Act (1882), 


mortgagor may obtain under 

970 

Ss, 15, 19, 23, Provision in S. 76, Cls. 


Defined, S. 58 

778 

(<*)* (g)i borrowed from 

1133 

Delivery of possession for validity of, 


S. 18, Be fere nee to .... 

1000 

Necessity of 

851 

S« 32, for meaning of charge of a trus- 


Description to which it should conform 

853 

tee 

1255 

Duration of, Necessity of any particu- 


S, 32, Reference to 

1253 

lar period for 

852 

S. 32, Referred to, for instance of 
charge created by operation of law ... 

1254 

English law, Effect of dismissing re- 
demption suit under 

970 

S- 3*2, Trustee could reimburse his 


Essentials of 

851 

charge under 

1274* 

Fixed term, mortgage for, if creates an 

852 

S. 90, and Tr.P. Act s. 63, Distinction 


Forms of 

851 

between 

976 

History of 

859 

S. 90, Reference to 

988 

Incidents of ... 

851 

S. 90, Reference to renewed lease 

1081 

Interest transferred in 

786 

S. 90, Relation between S. 64, Tr. P. 

Act, and 987, 988 

Liability of mortgagee in, to render 
accounts, when exempted from 1153, 1154 

D 


Limitation for 

857 


Unattesfced Mortgage. 

Operation of 878, 879 

Undivided Share. 

See Joint Family Property. 

Undue Influence, 

What constitutes 1433, 1434 

See Fraud . 

Unilateral Mistake. 

Description of mortgaged property 
wrongly made through, gives rise to 
specific performance ... 803 

Unregistered Mortgage. 

Admissibility and proof of 879—881 

May be evidence of a simple debt or 
personal obligation .... 879 

Suit on ... 1409 

When wholly inoperative ... 879 

Usage. 

Custom and* How to be interpreted ... 1251 
Usufructuary Mortgage, " 

Ambiguous document* Test to find 
out whether, is lease in perpetuity 
or ... 858 

Analogues of ... 853 

Anomalous mortgages and, instances of 852 
G. TP-206 


Limited as to time, Incidents of 
Mortgagee in possession under, Duties 
of 

Mortgagor not tendering money in full, 
Procedure where 

Mortgagor’s relief under S. 62, nature 

Of 

Not personally liable 
Novation of 
Novation of, essentials for 798, 799 

Object of provision in S. 62, as to 968, 969 
Old and new law, Difference between 
as to ■ 

Payment of future rent under S. 65 
Ols. (c) and (d} % by mortgagor under, 
nonliability of, S« 65, Proviso 999, 1000 
Personal decree, Right of mortgagee in, 
to • • \ i • >• 

Personal liability for repayment of loan 
absent in, and in mortgage by con- 
ditional sale 

Personal liability of mortgagor absent 
* in 

Possession, Bight of mortgagor under, 
to recover, S. 62 967—975 

Possession, suit for, under, Nature of 968 
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also exists in English law ... 780 

S. 62, CL (6) 073—974 

Usufructuary mortgage and, Compari- 
son between ... 853 

Vivum Vadium, a name of . ..;.• • ' '858' 

Will. 

Bequest or, Void for uncertainty 'if 
intention •not definite ' ' ■ ; : •*, ,, ; . 799 

Signing of, under English Wills Act 870 f,n * 

Withdrawal. 

Effect of, of deposit by Mortgagee 1210, 1211 


PAGE 

Usufructuary Mortgage— (conoid.). 
Possession, suit for, when no time 
fixed, S. 62, CL (a) ... 972 

Possession under, How obtained 969, 970 

Redemption out of Court, What mort- 
gagor may obtain under ... 970 

Remedies of mortgagor in 852,853 

Repayment of loan begins immediately 
after loan advanced ... 851 

Right to plant trees and acquire pro- 
perty in them, by mortgagee in, Law 
as to ... 980 

Simple usufructuary mortgage a form 
of ... 854 

Suit for possession 

liability of mortgagor to include 
all he is entitled to claim in 
respect of mortgage in ... 971 

mortgagor’s omission to include 
surplus profits in ... 971 

Time when, may be redeemed ... 902 

Transfer of, without mortgagor’s 
privity, effect of ... 857 

Vernacular names for ... 857 

What is a ... 1153 

ZurA-peshgi lease and, Distinction 
between ... 855 

Zur-i-peshgi lease containing proviso 
for redemption is ... 793 

See Appeal , Mortgage, Mortgagee » 
Possession , Redemption, Set-off, 

v 

Valuation. 

Of suit to enforce a charge ... 1276 

Property, of, 

for purposes of contribution 
should be as at the time of 
mortgage, not when it is sold 1188 
to determine rate of contribu- 
tion 1188, 1189 

Vendor and Purchaser. 

Form in which charge paid off, no test 
of keeping it alive ... 1291 

Priority, for .vendor’s Hen ... 1290 

Purchaser by auction, Starting point 
of, Title of ... 1523 

Purchaser, Rights of, of property sold 
in execution of mortgage-decree ISIS-— 1515 
Purchaser when may claim title-deeds 1520 
Purchaser without notice, Rights of, 
under a prohibited sale of mortgaged 
property ... 1583 

Right of mortgagee purchaser 1513—1515 


Page- 

Vendor and Purchaser let. 

S. 7 abolished Tacking in England ... 1172 

Yixum Vadium, 

.Form of mortgage once recognized in 

English Law. ... 780 

w 

Waiver, 

Acceptance of overdue instalment if... 911 

Effect of, on priority «.» 1167 

Interest of co-mortgagors by severance 
of, Law as to ... ■ 953 

Irregular payments, Acceptance of, 

Prima facie evidence of ... 1013 

Law as to, by mortgagee ... 911 

Mortgagee taking promissory note for 
interest due does not waive security. 1295 
Overdue instalment, Acceptance of, by 
mortgagee, if 1012, 1013 

Overdue interest, Payment and receipt 

of, if ... 1012 

See Instalment . 

Waldl. 

Instance of anomalous mortgage . ... 1247 

What is ... 1251 

Ward. 

See Guardian and Ward, 

Waste. 

Active, kinds of, ..which .mortgagor 
cannot commit 100*2, 1003 

Active, mortgagor’s liability for ... 1002 

Duty of mortgagee in possession not to 
commit 1142, 1143 

Permissive, mortgagor’s' non-liability 
for ... 1001 

Possession, Principle of the law as to* 
by mortgagor in . . • ... 1001 

What is an ameliorative ... 1143 

See Mortgagee in possession . 

Welsh Mortgage. 

■ Resembling usufructuary mortgage, 
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Words and Phrases- (contd.). 

877 Delivery of the property ... 

872 Deli very...... -with intent to create a 

871 security thereon 

871, 872 Deposit 890, 

Desachar 

Dewutter , 

1037 pdshtabandhaka 827, 

1570 During the continuance of the mort- 

1540 gage 1085, 

Engagement 

1108 Every second or subsequent mortgagee 

1255 Evidenced in the mortgage-dead 

1575 Except in the case provided for in 

1103 S. 79 

Expense 

1205 Expenses properly incurred 

1526 Fair occupation rent ••• 

1108 Eiducia 781 

866 Forfeiture or Sale 

For supporting the mortgagor’s 
1255 title 

1168 For the mortgage money 

1250 For the purposes of the security ... 

1078 Fraud 

1205 From the defendants 

827 Gahan lahan 78 - 

1108 Giving to such prior mortgage ... 

1569,1570 Gross neglect 

872, 873 Gross negligence ll55 » 

872,878 Has been induced 1153- 

... 873 He has a charge 

... 1250 Heshallnotbe entitled to bring the 

... 788 mortgaged property to sale 

... 1280 Hibabilawaz 

... 1205 Huq aziri 

... 1219 Hypotheca 78 

... 853 Idu a&amanam 

857 If a mortgagee expresses the maxi- 

857 mum to be secured thereby ' ••• 

... 987 If any 

... 1554 In any Court, etc. 

1179 If made with notice of a prior mortgage 

836, 859 If the balance is legally recoverable 

1237, 1253 otherwise 

... 1255 If then in his possession or power .... 

... 1284 Ildar wara 

1244 Had ar a war a 

1196 Incumbrance 82 

124 4 119 J 

1049 Incumbrancer 8: 

1186 In full discharge of such amount ... 

1103 Interest 12 ‘ 2 * 

1554 122 


Witness. 

Principle of calling attesting 
Two, are necessary for a mortgage-deed 
Who are competent 
Who may be. an attesting 
Words and Phrases. 

See Maxims, 

Aangudhar 
According to their respective interests. 
Account be taken 

. .Acquire all the rights of the mortgagee 
as such 

Act of the parties. ' ... 

A decree for the payment of money ... 
After payment of the said arrears. ... 
After the principal money has become 
payable 

Amount due for the time being 
Amount became payable 
A mortgage can be effected 
And the transaction does not amount 
to a mortgage 

And to give a receipt for such amount. 
Anubhavam 
Any accession 
Any persons entitled, etc. 

Arh 

At any time 
Attempted sale 
Attest 
Attestation 
Attesting witness 
Atfciper 
Bargain paper 

Becomes absolutely entitled 
. Before a suit is... barred 
' Besides the mortgagor 
Bhoga bandhukum 
Bbogya bandhaka 
Bhcgyam 
. : Birt 

Both be extinguished 
But not so as to prejudice, etc, 
Bye-bil-wafa 
Charge 

Charge of a trustee 
Charge or incumbrance 
Combination of the first and third 
Common fund 
Contract does not extend 
Dakhalaki 

Debt 820, 3 

Default on bis part 

Defendant may apply to the Court 
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Words and Phrases— (conoid.), 
Zur-i-peshgi leases 
Zur-i-peshgi mortgage 
See “ Meaning of Fords ” under each 
section , 

Writing, 

Hot essential to an equitable mort- 
gage 

Whether charge should be in, Differ- 
ence between English and Indian 
Law 1256 

Whether necessary to effect a mort- 
gage— See Mortgage 


Zar-i-peshgi lease. 

History of 81 

Lessees are mortgagees and liable to 
render accounts 

Meaning and incidents of St 

Mortgage, when treated as 

Possession, Eecovery of, after expira- 
tion of term under 

Provisions of O. 34, r, 14, apply to ... 

Redemption provided for in, to be re- 
garded as usufructuary mortgages... 

Right of lessee to bring property to 
sale, under 

Specific performance of mortgage of 
the nature of 

Usufructuary mortgage and, Difference 
between 

See Ambiguity, 


Yorkshire Registries Act, 1884, 

Ss, 14, 16, Abolishing Tacking in 
Yorkshire 




ADDENDA. 


Volume II, 

tTbe .cases not 2 5 bare together with those cited in the test bring them down to the 

1st June, 1915.] 

S. 58. — Mortgage to secure the performance of an engagement as by the lessee to pay his 
rent regularly, Dilip Naraym Singh v, Ghait Naraym Singh , 16 C.L.J. 394. 

S. 59.— Attestation by a reversioner to an alienation made by a Hindu widow doss not 
necessarily import consent. Raj Lickhee v. Golcool , 13 M.I,A. 209 (228), followed in Hari 
Kishen v, Kashi Pershad , 19 G.W.N, 370 (375) P.G. (Gal. Case), 

S. 68, — Where the mortgagee elects to call in his money under this section ha is not then 
entitled to interest for the full term of the mortgage. Prohash v. Hasan , 19 G.W.N, 389, 

S. 82. — Where of several members of a joint Hindu family some discharge the first 
mortgage, and others the puisne mortgage the former can sue the latter for contribution, but 
not vise versa since the latter having discharged the puisne mortgage stand no higher than 
the puisne mortgagee, Kashi Ram v. Bet Singh , I.L.R. 37 All. 101. 

S. 40!,— To § 2028, line 6, after “ incumbrances 15 add,— The owner executed two consecu- 
tive mortgages in favour of A and B. A, the prior mortgagee sued on his mortgage without 
impleading B obtaining a decree for sale which he assigned to owner’s brother G, B then sued 
on his mortgage, and obtained a decree for sale subject to A’s prior mortgage, 0 died leaving 
the owner as his sole heir, whereupon B executed his decree fres of A’s prior mortgage con- 
tending that there had been the merger of A’s mortgage, which the Court held to be the case 
because the mortgagor of two or more moctgagas could not, by paying off the prior mortgage 
defeat all other mortgagees, creations of his own, -by holding it up as a shield against their 
claim, Badan v, Murari Lai , 13 A.L.J • 397. 

0. 31, p. 6.— The plaintiff in a mortgage suit, who has his personal remedy at the date of 
the institution of the suit, would not lose his personal right by reason of his not having made 
the application for psrsonal decree under O. XXXIV, r. 6 within three years of the date of the 
confirmation of the mortgage sale, since applications under 0. XXXIV, r. 6, are not governed 
by Art, 181 of the Limitation Act aay more than an application for order absolute under 
0. XXXIV, r. 8. Rahmat Karim v. Abdul Karim, I.L.R. 34 Gale. 672, and Madhabmom 
Basi v. Pamela Lambert, 12 C.L.J. 328, referred to. Biswambhar Shaha v. Ram Sundar 
Kaibarta, { 1914) LL.R. 42 Calc. 294, 

0, 34, r. 44. — The view taken in the text 2461) has been recently followed in a Full 
Bench of the Allahabad High Court which has held a sale held in contravention of S. 99 of 
the Act as merely voidable and not void so that after confirmation it cannot be set aside even 
though the purchaser be the mortgagee, Dal Bahadur v, Abhgran, I, L. R. 37 All, 165 (176) 
F. R. 


